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INTRODUCTION.

THE learned public may remember that the first five

volumes of the Allahabad section of the INDIAN DECISIONS,

NEW SERIES, as originally published by us before the

Government of India granted us permission to use their

copyright in the INDIAN LAW REPORTS SERIES (18761900),

reproduced, in chronological order, all the cases reported in

the first nine volumes of the Allahabad Series of the

INDIAN LAW REPORTS and in the contemporary private law

journals of the province ;
but that, after the grant to us, in

May 1913, of the said permission, we devoted ourselves to

the publication of the verbatim and seriatim reprints of

each series of the INDIAN LAW REPORTS only. We then

made an announcement to the effect that, after finishing

the work of reprinting the INDIAN LAW REPORTS, we

would, in substitution for the old first five volumes of the

Allahabad section of our INDIAN DECISIONS, NEW SERIES,

reprint an equal number of five new volumes, containing a

verbatim reproduction exclusively of the cases reported in

volumes 1 to 9 of the INDIAN LAW REPORTS, Allahabad

Series, and that we would supply the new five volumes

free of cost, though at a sacrifice of our legitimate profits,

only to those gentlemen who should by this time be in

possession of the old five volumes by right of purchase
from us.

In fulfilment of our promise, we now beg to place before

the learned public volume I of the Allahabad section of

our INDIAN DECISIONS, NEW SERIES, containing the verbatim

and seriatim reprints of the cases reported in volumes 1

and 2 of the INDIAN LAW REPORTS, Allahabad Series. We
need scarcely add that, in this volume as in the other

volumes of our INDIAN DECISIONS, NEW SERIES, generally,

we have taken care to prominently indicate the original
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pagination of the INDIAN LAW KEPORTS, given correspond-

ing references to the other reports in which any INDIAN

LAW REPORTS case might also have been reported and have

also appended notes of subsequent cases under the head-

note of each main case. A copious subject-index and two

tables of cases are also added to the volume for facilitating

reference.

We would particularly urge those of our learned consti-

tuents that have been waiting to become subscribers to our

INDIAN DECISIONS, NEW SERIES, only after the publication

of these five volumes, to get their names registered at the

earliest practicable opportunity, as we are striking off only

a few copies more than we are bound to supply free of cost

and thus to save themselves from disappointment.

The delay in the publication of this volume, though we
much regret it, is due to the difficulty, caused by the present

war, of securing a free and adequate supply of paper. To
the same cause has also to be attributed the slight variety

that may be observed in the kind of paper used in the get-

up of this volume. We earnestly trust that better condi-

tions may soon prevail and enable us to uniformly maintain

the superior quality of our publications.

We beg leave to prefix to this volume our prefaces to

volumes 1 and 5 of the Allahabad section of the INDIAN

DECISIONS, NEW SERIES, which will give a connected view,

from the very commencement, of our attempts, now
successful through the kindness of the Government of

India, to serve the learned public by placing before them

cheap reprints of the INDIAN LAW REPORTS SERIES.

THE LAWYER'S COMPANION OFFICE,
'j

^ ^ VENKASAWMY ROW.
MADRAS, [

Dated 22nd December, 1915. J T. S. KEISHNASAWMY ROW.



PREFATORY NOTE TO
THE STH VOLUME OF INDIAN DECISIONS, NEW SERIES,

ALLAHABAD SECTION.

We owe an explanation to the learned subscribers to the INDIAN

DECISIONS, NEW SERIES, for the delay in issuing this fifth volume of

the Allahabad section thereof.

The copyright in the INDIAN LAW REPORTS belongs to the Crown,

and we realized that the publication of the INDIAN DECISIONS, NEW
SERIES, could not be proceeded with without obtaining from the

GOVERNMENT OF INDIA their license to reproduce and publish the copy-

right matter in those Reports.

The publication of the first four volumes of the INDIAN DECISIONS,

NEW SERIES, ALLAHABAD SECTION has, we freely admib, involved an

infringement by us of the copyright in the INDIAN LAW REPORTS, and

for this we express our sincere regret, and apologise to the GOVERNMENT
OF INDIA.

Negotiations have taken some time, and we are now glad to be able

to announce to the public that the GOVERNMENT OF INDIA have been

graciously pleased to accord to us their license to use their copyright in

the INDIAN LAW Ri PORTS up to the year 1900 on certain terms and

conditions which we gratefully recognize as eminently just and liberal and

for which we beg to tender them our respectful thanks.

We take it that this privilege has been granted to us more for the

sake of our learned constituents than for ourselves. Having the resources

and the facilities which our own fully equipped and up-to-date LAW
PRINTING HouSii places at our entire disposal and command, we now
have also the advantage of the grant of this privilege by the GOVERN-
MENT OF INDIA. This combination of facilities emboldens us to assure the

learned public that we can very soon place in their hands verbatim re-

prints of all the four series of the INDIAN LAW REPORTS in a very small

compass and for a very low price.

We have made the most satisfactory arrangements in our Press for

the rapid progress of this work ; and we have also commenced to make
the re-prints without any further loss of time.

In consequence of the permission granted to us by the Government

of India to make verbatim re-prints of all the four series of the INDIAN

LAW REPORTS and in deference to the wishes of the large body of our

subscribers, we propose to change the present plan of the INDIAN DECI-

SIONS, NEW SERIES, which till now consolidated and re-printed the

decisions reported in both the official and the non-official reports from

1875 in the chronological order of their dates. But, hereafter, we will
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divide the INDIAN DECISIONS, NEW SERIES, into two sections. The first

will be devoted to, and will proceed with, the verbatim re-prints of the

cases reported in the official reports, now to wit, the INDIAN LAW
REPORTS, in the order and manner in which they are printed there,

separating them from the cases reported in the private reports. And the

second will be devoted to the re-print of the cases reported in the private

reports, in respect of which further information and particulars will be

given to subscribers in due course.

The learned public are aware that the first four volumes of the

INDIAN DECISIONS, Ntw SERIES, re-print cases contained in the first

eight volumes of the Allahabad Series of the INDIAN LAW REPORTS along

with other cases relating to the same province reported in the non-official

reports.

This volume finishes the re-production of cases from such of the

official and non-official reports as have been begun in the fourth volume

and not completed therein. Thus, in the fourth volume, the subscribers

will observe that cases from the sixth volume of the Allahabad Weekly
Notes and from the eighth volume of the Allahabad Series of the INDIAN

LAW REPORTS have been left incomplete. In this volume, therefore, we
have finished the re-production of all the remaining cases from the sixth

volume of the Allahabad Weekly Notes and the eighth volume of the

Allahabad Series of the INDIAN LAW REPORTS and have also begun

and finished the verbatim re-print of cases from the ninth volume of the

Allahabad Series of the INDIAN LAW REPORTS. Tbe sixth volume of

the INDIAN DECISIONS, NEW SERIES (Allahabad section), will com-

mence to exclusively re-print the cases from the tenth volume of the said

Allahabad Series of the INDIAN LAW REPORTS.

For the sake of the learned public, who are already subscribers

to the INDIAN DECISIONS, NEW SERIES, as well for the sake of those

who will become subscribers hereafter, the cases reported in the first nine

volumes of the Allahabad Series of the INDIAN LAW REPORTS will be

separately printed in an equal number of five volumes and will be supplied

to them free at a later date. But this consideration can be availed of

only by gentlemen who immediately become subscribers to the INDIAN

DECISIONS, NEW SERIES, as a whole, and also purchase the first five

volumes thereof as published under the original plan. It cannot be

availed of by those who elect to wait and to take only the proposed

verbatim re-prints of the first nine volumes of the Allahabad Series of the

INDIAN LAW REPORTS. To such gentlemen, these five volumes will not

be given free but sold at Rs. 7 per volume (Postage, V.P. charges, etc.,

extra).

We further beg to announce that we have also begun to re-print the

cases reported in the Calcutta Series of the INDIAN LAW REPORTS and

that we will publish the first volume of the Calcutta section of the INDIAN
DECISIONS, NEW SERIES, by the end of this month,
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We will do our best to take on hand the other series of the INDIAN

LAW REPORTS, Madras and Bombay, as early as possible.

The plan of these verbatim re-prints will be as follows. The cases

from the INDIAN LAW REPORTS will be re-printed in the order in which

they appear there and will be literally verbatim ra-prints, giving the autho-

ritative head-notes, the statements of facts, the arguments of counsel and

the judgments as fully and completely as reported in the ^DIAN LAW
REPORTS without the omission of even a single syllable.

In order to facilitate the citations of pages of the INDIAN LAW
REPORTS, such pages are and will be indicated by means of thick types

enclosed in thick rectangular brackets in the body of the book, Further,

where a case found in the INDIAN LAW REPORTS is also reported in a

private report or reports, it will be pointed out by the familiar equal to

( = ) symbol. Reference showing at a glance how each case has dealt

with the previous cases and has been affected by subsequent cases will be

noted. A copious subject-index will also be given at the end of each

volume. Also, two tables of cases, one by the volume and page of each

report from which the cases have been re-produced in this volume, and

the other in the alphabetical order of the names of the parties, will be

furnished to facilitate reference. Thus, no pains will be spared to make

these re-prints of the INDIAN LAW REPORTS as complete and as useful

as possible. We believe wo need no further dilate on this point, as the

learned subscribers all over the country are not unfamiliar with our

publications.

We thank the learned profession for the very great patience and

consideration they have shown towards us in respect of the long delay in

the publication of this volume and also for their uniform esteem and

patronage.

THE
,
BBM^r"l T. A. VENKASAWMY ROW.

10th May, 1913. T. S. KRISHNASAWMY ROW.

A. i-n





PEEFACE TO
THE IST VOLUME OF THE INDIAN DECISIONS, NEW SERIES,

ALLAHABAD SECTION, AS ORIGINALLY PUBLISHED.

I BEG hereby to offer the legal profession in India the first volume of

the INDIAN DECISIONS, NEW SERIES. As announced by me else-

where, the INDIAN DECISIONS, NEW SERIES, is devoted to the verbatim

re-print of all the judgments of the several High Courts in India and

of the Judicial Committee of the Privy Council, since the year 1875,

reported both in the official and in the non-official reports of the country.

The volume now placed before the learned public is the first volume

of the ALLAHABAD SECTION of the INDIAN DECISIONS, NEW SERIES, and

comprises the judgments of all the cases decided by the Allahabad High
Court from January, 1875 up to May, 1880 and by the Judicial Committee

of the Privy Council on appeal from the Allahabad High Court and from

the Judicial Commissioner of Oudh and reported in the official, as well as

in the private, reports relating to that period. All the cases reported in

volumes I and II, and a few cases not more than 8 reported in volumes

III and IV, of the I.L.R., Allahabad Series, will be found among the

cases re- printed in this volume, which contains, also, such of the Allaha-

bad cases as are not reported in the I.L.E., Allahabad Series, but are to

be found in the Allahabad Weekly Notes, the I.L.R., Calcutta Series, the

Bengal Law Raports, the Calcutta Law Reports, Sutherland's Weekly

Reporter, the Law Reports Indian Appeals, Baldev Ram Dave's P.C,

Judgments, Sutherland's P.C. Judgments, Saraswati's P.C. Judgments,

and the Indian Jurist pertaining to the period specified above.

The imperfections of our legal Codes have justly enhanced the

value of judge-made law, which is every day developing, and, side by

side with its growth, a knowledge of the law is also rapidly spreading

among the people. Judges and practitioners alike keenly feel the neces-

sity of keeping themselves abreast of the current of modern case-law.

But, the cost of acquiring a complete collection of all the decisions

of the highest judicial tribunals of the land, even commencing from

the date of the establishment of our present High Courts up-to-date,

is becoming very prohibitive, at least to the majority of the learned

profession. Many of the back numbers of the I.L.R. Series and of

the private reports, relating to so recent a period as that covered by
the years 1875 to date, are difficult to obtain and the chances of their

being re-printed have become problematic. There is abundant evidence

of the fact that the majority of the learned public are anxious to possess

themselves of a comprehensive and cheap publication, which will bring

together all our modern case-law, now scattered in the bewildering multi-

tude of official and non-official reports, if any publisher should resolutely
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and earnestly come forward to supply this long-felt need. This want of a

consolidated and comprehensive edition of the decisions of the several

High Courts is all the more intensely felt from the circumstance, that the

I. L. E. Series do not report all the important cases decided by our High

Courts, the total number of cases decided by our High Courts being

greater than that which any particular report, official or private, publishes,

and, also, from 'the circumstance already referred to that such cases are

scattered over a large number of different reports.

The publication, therefore, of a consolidated and moderately priced

edition of all the decisions of our High Courts, reported in the various

official and private journals, was the magnum opus which, with the sole

object of obviating the difficulty abovementioned of a considerable

portion of the members of the legal profession, personally witnessed by
him during his long practice at the Bar, my revered uncle, the late

Mr. T. V. SANJIVA EOW, had set to himself to accomplish, and which he,

in the midst of his manifold duties, had been slowly conserving all big

resources to realise. My uncle's aim in this respect was threefold : to

publish a verbatim re-print of all the Privy Council decisions published in

the Moore's Indian Appeals and in the several reports of Acton, Knapp, etc.,

decided up to the year 1873 ; to publish, also, a verbatim re- print of tha

rare decisions of the old Supreme Courts and Sudder Dawanny Adawlats

in India ; and, further, to bring out a consolidated and comprehensive, but

yet a cheap, edition of all the modern reported case-law. The first of

these objects he endeavoured to realise in the publication hitherto known

as the INDIAN EEPORTS, but which has now ceased to exist, owing to the

dissolution, in consequence of his death, of the partnership under which

the publication was begun. The second object, my late uncle had in

view, I have diffidently attempted to carry out in my recently started

publication, the INDIAN DECISIONS, OLD SERIES, the first volume of

which has already been placed before the profession. But, the third

and last object aimed at by him was the one he most dearly cherished,

and most ardently worked for, and, with the view of eventually taking

up this work it was that he started the LAW PRINTING HOUSE, two

years ago. And, though his untimely death has prevented him from

carrying out his most important object, I have, as previously announced

by me, resolved for the sake of the learned constituents to accomplish
that object also.

The chief object of inaugurating the present publication, and, at the

same time, the justification for issuing it, are in the words of my late

lamented uncle,
"

to place within the easy reach of all practitioners, high
or low, opulent or otherwise, a publication containing in extenso all the

decisions of the highest judicial tribunals of the land in such a manner as

would meet
"

all their requirements and for a fair and moderate price.

The present volume, it will be observed, collects together all the

Allahabad cases scattered in 35 volumes of private and official reports
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relating to the period between 1875 and 1880. The advantages of such a

consolidation cannot ba too highly valued. Tnis feature, taken into con-

sideration along with the chronological order in which these cases are

arranged, i.e., according to the dates of the judgments, and irrespective of

the order in which they are found in the original reports, will, it is hoped,

greatly conduce to a historical study of our case-law, a study, which,

under a legislature which periodically amends, repeals and re-enacts almost

all the enactments in force in the country, must be very essential and

important for a clear and useful knowledge of the law.

The facilities which this series will afford the practitioner will be

that the original paginations of the various cases, as they are to be found

in the respective reports, have been, to render citation easy, indicated in

the body of the judgments by means of thick black 6gures enclosed in

rectangular brackets ; whore the decisions are reported in the I.L.R. as well

as in the private reports, the original pages of the I.L.R. only are

indicated, and, where more than one private journal reports a case or

cases, the original pages of the report more frequently cited in the Courts,

are indicated ; and the reports thus preferred are underlined by thick lines.

Again, where the same case is reported in more than oue report, the re-

petition is pointed out at the top of each case and in the margin by the

familiar ( = ) equal to symbol.

The novel feature about this publication is that each case is

provided with an analytical, exhaustive and original head-note, the various

points dealt with in the decision being split up into separate paragraphs,

wherever possible, and printed with appropriate catch-words. The

head-notes specially prepared for the LAWYER'S REFERENCE series,

which have long ago earned the approval of the learned public, have

been adopted for this publication, as far as possible. The late Mr.

Sanjiva Row prayed the Government of India to grant him permission

to make a verbatim re-print of the back numbers of the I. L. R. Series

up to a certain period, and, after bis death, a similar memorial was

submitted to them by me also. But. they have not as yet designed to

make any reply ; and, from the pressure of the heavy work always

before them, and from the important issues involved in the prayer, it would

seem to be unreasonable to trouble them for a speedy answer. This

circumstance, together with the fact that a very large section of the

learned public are earnestly pressing me to bring out a publication of this

kind, has compelled me to depart from the time-honoured practice of re-

producing the head-notes of the official reporter, a departure, which, I

trust, the profession will have no reason to complain of, and which, if

reasonably considered, may not be without its own advantages, but

which, however, will not preclude me from availing myself of the official

head-notes, etc., should the Government of India graciously deem it fit to

grant me, in future, the permission I have prayed for. The same consi-

deration has induced me to omit the official statement of facts and the

arguments of counsel, a further reason therefor being that the facts of the
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case and the arguments of counsel are generally discussed in the judgments

of the learned Judges themselves ; though, wherever quite necessary, a

brief statement of the facts of the case is also given.

At the end of the head-note of each case, the previous cases that

have been considered in, and the subsequent cases that may have

considered, the particular case have been noted. A copious and exhaust-

ive general index has be^n appended to the volume which is calculated

to serve as a complete digest of the case-law in the volume.

Two tables of cases, one by the volume and page of each report from

which the cases have been re-produced in this volume, and the other in

the alphabetical order of the names of the parties, have beeo furnished

to facilitate reference. These tables will be consolidated at the end of

the series relating to each province, when such consolidated table will

serve as a key to the volumes of each province.

Particular attention is invited to the price of the volume, Es. 7,

which, considering the labour and research it has cost, its size, which

covers more than a thousand pages, its printing and binding and general

get-up, specially designed to make the work a permanent and enduring

book of reference, I hope, the learned public will recognise to be only too

moderate.

It is proposed to issue the volumes of this series at the rate of one

volume every month and effective arrangements have been made for it.

I wish, also, to say that, if a large number of subscribers earnestly require

it, the publication of the judgments relating to the other provinces will

also be simultaneously taken up.

In conclusion, I beg to state that the legal profession will only re-

cognise in this publication 'an earnest desire on my part to serve them
more than anything else and, if it should, even in the smallest measure,

facilitate the work of the judge and the lawyer in the administration of

justice, I shall feel amply rewarded.

I wish to avail myself of this opportunity to express my sense of

indebtedness to Mr. M. M. MURZBAN, Bar-at-Law, Bombay, who has

been so kind as to transfer to me the rights he acquired from Mr. W. K.
PORTER of the ALLAHABAD WEEKLY NOTES, to re-produce verbatim the

head-notes, statements of facts, etc., etc., of all such cases reported in the

Allahabad Weekly Notes, as have not been reported in the Indian Law
Eeports Series, for the purposes of this series, which goes a great way to

facilitate my work in this great undertaking, and to other professional

gentlemen who have been rendering me unfailing assistance in the publi-

cation of this work.

THE LAWYEB'S COMPANION OFFICE,]
MADRAS. T. A. VENKASVWMY BOW.

Dated, 25th October, 1911. J
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Mr. Justice Spankie and Mr. Justice Oldfield.

QCJEEN v. GHOLAM ISMAIL AND ANOTHER. [2nd July, 1875.]

Act X of 1872, ss. 4, 297 Judicial Proceeding High Court Powers of Bevision.

An appeal having been preferred to the High Court against a judgment of

acquittal of the Court of Session, the persons who had been acquitted were
arrested by the police and brought bafore the Magistrate, who illegally directed
tb.it they should be detained in custody pending the decision of the appeal.

TURNER, OFFG. C.J., and PEARSON, J., were of opinion that the High
Court hid no power, as a Court of Revision, to interfere with the order.

SPANKIE and OLDFIELD, JJ., contra.

GHOLAM ISMAIL and Miran Baksh were tried by the Judge of

Allahabad on a charge of murder and were acquitted. The Local Govern-
ment instructed the Government Advocate to present an appeal to the

High Court praying that a new trial might be ordered. Oidfield, J., to

whom the application for the admission of the appeal was presented,

passed an order calling for the record. The officer whose duty it was to

issue the precept, misapprehending the effect of the order, issued notices to

the Magistrate of the District and to Gholam Ismail and Miran Baksh
that the appeal had been admitted, and that it would be heard on a date

mentioned in the notices. The District; Superintendent of Police, having,

presumably, been informed that the appeal had been admitted, directed

the apprehension of Gholam Ismail and Miran Baksh. They were
arrested by an Inspector on the 20th of June at 6 P. M., and on the 21st

were sent to the Superintendent with the following report :

"To the Superintendent of Police. It is submitted that having
arrested Miran Baksh and Gholam Ismail, the accused (implicated in the

case of the murder of Minhaj-ud-din committed at mauza Basehri) on the

20th of JUDO 1875, at 6 P. M., in the evening, [2] in obedience to your
order, I beg to forward them with this report."
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BENCH.
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On the report being received by the Superintendent he sent Gholam
Ismail and Miran Baksh to the Magistrate of the District, who when they
were brought before him passed an order in the following terms :

"
Whereas an appeal has been preferred in the case, it is therefore ordered

that both these persons remain in custody until the decision of the appeal
21st June 1875." Gholam Ismail and Miran Bakgh were accordingly

sent to ho,valat with a warrant. A special warrant was not drawn out.

The Magistrate's clerk took a printed form and tilled it in with a special

addition. It was in this form :

"
Form of warrant of commitment for intermediate custody

(ss.196, 197, 303):
"
To the Court Inspector, Allahabad. Whereas Gholam Ismail and

Miran Baksh, defendants, residents of Basehri and mauza Sobhna, are

charged with the offence of murder, keep them in your' custody till the

decision of the appeal, and the said defendants have been committed to the

High Court for trial. You are therefore hereby directed to keep the said

Gholam Ismail and Miran Baksh in your custody and to produce them
when required by the Court. (Signed) J. Kobertson, Magistrate.

"

It will be seen that the clerk took a warrant of commitment in the

ordinary form, filled it up as if a commitment had been made to the High
Court, and inserted the special addition italicized.

On the 23rd of June 1875, application was made on behalf of Gholam
Ismail and Miran Baksh to the Court of Session, praying that it would
refer the proceeding to the High Court under the provisions of s. 296 of

the Criminal Procedure Code, and pending the decision of such reference

to admit them to bail under the provisions of s. 390 of the same enactment,
or to quash the Magistrate's order as illegal and ultra vires, as the Court

of Session might deem meet-. The Court directed the Magistrate to

instruct the Government pleader to appear on the 24th of June and show
cause. On the 24th of June the Court passed the following order : "After

hearing the arguments of counsel on both sides the Court is of opinion
that the arrest of the applicants is contrary to law. They [3] have

already been tried and acquitted on the charge of murder, and the fact that

the Government has appealed the order of acquitcal is not a sufficient

ground for their re-arrest. The applicants must be held to be innocent

men, at perfect liberty, until they have have been pronounced guilty on

appeal. Under s. 296 the case is forwarded to the High Court for orders,

and in the meantime, under the powers vested in this Court under s. 390,
I order the Magistrate to release the applicants on their producing two
sureties for Ks. 1,000 each."

On the 25th June, the reference made by the C^urt of Session was
laid before Oldfield, J., who called on the Magistrate to send the order

passed by him for the arrest of Gholam Ismail and Miran Baksh, and
for any record relating thereto, and for an explanation of the circum-

stances under which he directed their arrest. The Magistrate, accordingly,
forwarded the proceedings already referred to, and submitted a report in

the following terms:
"
In reply to your No. 384, dated the 26th June,

I have the honour to inform -you that !it was not until the appeal had
been admitted in the High Court that Gholam Ismail and Miran Baksh
were arrested. As soon as the appeal was submitted they appeared to me
to be in the position of persons against whom a reasonable suspicion
existed of their having been concarned in a cognizable offence, and

consequently to be liable to arrest cl. 2, s. 92, Code of Criminal Proce-

dure. It also seems to me useless to appeal a case in which the accused
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vrere at large, and certainly would not surrender themselves, supposing

the decision of the Sessions Court to be reserved. Unless there is some

guarantee that the accused will ba present to undergo the punishment
awarded, the reversal of the Sessions Court's decision, supposing it to be

made, would take effect on no one."

On the 30th June, the reference was laid before Turner, Offg. C. J.

The learned Judge, entertaining doubt whether the proceeding of the

Magistrate was a judicial proceeding, and consequently whether the Court

had power to interfere under the provisions of s. 297 of the Code of

Criminal Procedure, and considering that the question was of importance
as bearing on other cases than the one before the Court, referred it to the

Full Bench.

[4] Mr. Raikes and Mr. Golvin, for Gholam Ismail and Miran Baksh.

The Government Advocate (Mr. Warner), for the Crown.

Mr. Raikes. The Court has not admitted the appeal directed by
the Local Government. It has only called for the record of the case.

There is a distinction between admitting an appeal and calling for the

record s. 278 of the Code of Criminal Procedure. The Magistrate must
be taken to have acted under color of his office. He says himself that

he acted under s. 92 of the Code, but he could not have acted under

that section. He must be taken to have acted under s. 142. [TURNER,
OPFG. C. J. But he issued no process.] The petitioners were brought
before hrm under a warrant, and he could not lawfully detain them
without sufficient reason In the matter of Moonshee Syud Abdul

Kadir Khan v. The Magistrate of Purneah (1). He should have asked them
what they had to say. Had he done so, they would have pleaded a

previous acquittal. The Magistrate's proceeding was one therefore in

which evidence might have been taken, and was consequently a
"
judicial

proceeding
"
as denned in s. 4 of the Code.

Mr. Colvin, on the same side, contended that the High Court had

power to interfere whether the order was a final order or not, and cited

In the Matter of Moonshee Syud Abdool Kadir Khan v. The Magistrate

of Purnea (1). There is no distinction in the Code between
"
order

"
and

"
final order." The terms are convertible. If

"
order

" meant
"

final

order
"
the words

"
sentence or order

"
in s. 294 of the Code would be

unmeaning tautology. When the word "orders
"

is meant to be restricted

to
"

final order," the word
"

final
"

is used ss. 463, 464 of the Code.

The Goveenment Advocate contended that the appeal must be taken to

have been admitted, as s. 278 of the Code did not apply to the Government,
but only to private individuals. He also contended that the proceeding
of the Magistrate was not one in which evidence could have been taken.

Tha word
"
case

"
used in ss. 294, 297 of the Code means a case in which

there has been a trial. If the High Court interferes it will act in contraven-

tion of s. 82 of [5] the Code, as the order will amount to the issue of a

writ of habeas corpus The case of Moonshee Syud Abdul Kadir Khan v.

The Magistrate of Purneah (1) is not in point, as evidence might have been
taken in that case. The orders referred to in s. 297 are final orders.

JUDGMENTS.

TURNER, OPFG. C.J. (who, after setting out the facts as above, con-

tinued). In the course of the argument the learned Government Advocate
has contended that the Court has no discretion to admit or reject an

1875
JULY 2.

FULL
BENCH.
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(1) 11 B.L.R. Ap. 8.
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appeal duly preferred by an officer on behalf of Government, under the

provisions of s. 272, Code of Criminal Procedure, and that consequently
the order of this Court calling for the record is tantamount to an admission
of the appeal. I believe the Court is agrf ed that the provisions of s. 278

apply equally to appeals presented under s. 272 against judgments of

acquittal, as toother appeals. The point is, however, immaterial because
whether the Court merely calls for the record, which is the effect of

Mr. Justice Oldfield's order in the present case, or whether the appellate
Court decides to hear the appeal, the Magistrate has no greater power in the

one case than in the other to order the detention of the accused. Whether
he has or has not the power in the view I take of s. 297, this Court is not

now called upon to determine. For the purpose of the argument it may
be assumed the order of defention is illegal, but has this Court the

power to interfere with it ? If it possesses such power, it is only in virtue

of the provisions of s. 297, Code of Criminal Procedure. In England the

legality of an order for the detention of a person can ba determined by the
issue of certain writs. It was at one time doubtful whether this Court

possessed the powers of issuing such writs, but that doubt has been set at

rest by the 82nd section of the Code, which expressly declares that neither

the High Court nor any Judge of such High Court shall issue any writ of

habeas corpus mainprise, de homine replegiando, nor any other writ of the

like nature, beyond the Presidency towns. To European British subjects,

and to such persons only, the 81st section of the Code accords the privilege,

if they are detained in custody, and consider their detention illegal, of

applying to the High Court for relief.

[6] The legislature having thus clearly manifested its intention of

preventing the summary interference of this Court in cases in which
natives of this country might complain of illegal detention, it appears to

me tha f
j the Court would establish a precedent at variance with the

spirit and letter of the law, if it ordered the release of the petitioners
without being satisfied that it had powers to deal with the case under the

provisions of s. 297, Code of Criminal Procedure. Whether a case

is called for by itself or reported for orders, or comes to its knowledge, the

High Court, as a Court of Kevision, has only powers to deal with it under
the provisions of that section, and the powers of the Court are defined in

these terms :

"
If it appears to the High Court that there has been a

material error in any judicial proceeding of any Court subordinate to it,

it shall pass such judgment, sentence or order thereon as it thinks fit."

Thus the interference of the High Court under this section is limited

to judicial proceedings. Can it be said that the Magistrate's order

is such a proceeding within the meaning of that term in the Code?
The 4th section of the Code defines it to mean

"
any proceeding in

the course of which evidence is or may be taken, or in which any
judgment, sentence or final order is passed on recorded evidence." By
the expression

"
a proceeding in which evidence is or may be taken."

I understand
"
a proceeding in which evfdence is or may be legally taken."

The Magistrate did not pass any order on recorded evidence, nor was any
evidence recorded. Was his proceeding a proceeding in the course of

which evidence might be taken ? He certainly did not contemplate taking

any evidence, and in my judgment he was not competent to take any
evidence ; he was not holding an enquiry with a view to commitment, nor

did he contemplate any such inquiry, nor did he make any commitment
except to the custody of the jailor. He did not make an order sending the

petitioners for trial to a superior Court, and at the same time, give
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directions for their intermediate cuatoiy. He simply give an order to

the jailor to detain them until the result was known of oroceedings he
believed to be then pending. The Magistrate knew his judicial functions

had been fulfilled by the commitment to the Sessions Court. In order to

prevent the petitioners from absconding in the event of the appeal being
decided against them, he ordered their detention to custody, and he did not

contemplate any other [7] proceeding of any kind. It is argued that
Mr. Robertson issued the order for the detention of the petitioners under
color of his office as Magistrate. That may be, but it does not necessarily
follow that his proceeding was therefore a judicial proceeding within the

meaning assigned to that term in the Code.

The learned counsel for the petitioners cited Moonshee Syud Abdool
Kadir Khan v. The Magistrate of Purneah (1). I need not advert to the

doubts expressed by Mr. Justice Pearson during the argument, and felt

by me, as co the soundness of the ruling in that case, that s. 297 applies

to any interlocutory as well as to a final order, because I believe we are

agreed that the Magistrate's order in the present case was intended to be

a final order ; but I would point out that the case cited is clearly distin-

guishable from the case before the Court, In the case cited the orders

wi'h which the High Court interfered ware passed in proceedings in which

evidence might ba taken, The Court consequently had before it a judicial

proceeding which fell within the definition. It may appear strange that

the Courb has no power to interfere as a Court of Revision if a Magistrate

illegally orders the detention of persons in custody without holding any
judicial proceeding, and yet that the Court should be authorized to inter-

fere where the Magistrate has passed such an order in the course of a

judicial proceeding ; but the legislature may have had in view emergencies
in which it would be essential to the preservation of the public peace to

debar the interference of this Court, and may have legislated to provide

for such emergencies at the risk of some hardship to individuals.

For the reasons I have given I would inform the Judge that this

Court has no power to set aside the order.

PEARSON, J. On the question whether the Magistrate's order

directing the two men to be detained in custody pending the appeal in the

High Court is a judicial proceeding or not, my opinion is it is not such a

proceeding within the terms of the definition contained in s. 4, Act X of

1872.

It was not a proceeding in the course of which evidence was or could

be taken. The Magistrate did not contemplate any enquiry, [8) nor

was he competent to make any enquiry in the case, which had passed
out of his jurisdiction and was not before him. The High Court being

for this reason unable to interfere with the Magistrate's order under

the provisions of B. 297, the case was not one which could properly be

reported by the Sessions Judge under s. 296 of the Act ;
nor could that

officer properly admit the men to bail under s. 390 of the same.

The order passed by him under the last-mentioned section cannot,

however, be set aside as null for want of jurisdiction by the High Court,

not being a judicial proceeding within the terms of the definition contained

in the law.

SPANKIE, J. In my opinion, we have the power to set aside the

Magistrate's order as illegal.

1875
JULY 2.
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(1) 11 B.L.R. Ap. 8.
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Under s. 297 of Act X of 1872 if in any case either (1) called for by
itself, or (2) reported for orders, or (3) which comes to its knowledge, it

appears to the Court that tbere has been a material error in any judicial

proceeding of any Court subordinate to it, it shall pass such judgment,
sentence or order thereon as it thinks fit.

There are thus three ways in which cases of irregularity and material

error may come before the Court, but the material error must have occur-

red in a judicial proceeding.

By s. 4 of the Act a judicial proceeding means any proceeding in the

course of which evidence is or may be taken, or in which any judgment or

final order is passed on recorded evidence.

It has been argued, first, that the interference of the Courfe can only
be exercised where the order referred to in s. 297 has been final ; and

secondly, that the order in the case before us was not made in any proceed-

ing in which any evidence was or might have been taken, or in which any
final order was passed on recorded evidence.

In order to determine whether or not the Court's interference is limited

to those cases only in which a judgment, sentence or (final) order has been

passed, it is necessary to consider those sections which lead up to s. 297.

[9] Section 293 directs that all subordinate Courts shall send to the

High Court such periodical statements or calendars of trials held by such
Courts as the High Court prescribes, exhibiting the offences charged, the

offences of which the accused persons are convicted, and the sentences or

orders passed upon them.

Under s. 294, and probably upon the examination of any such periodi-

cal statements, as well as on any motion directly made to itself, the Court

may call for and examine the record of any casa tried by any subordinate

Court, for the purpose of satisfying itself as to the legality or propriety of

any sentence or order passed, and as to the regularity of the proceedings
of such Court.

Now the language here is explicit enough. The record called for i
s

the record of any case (actually) tried by any subordinate Court and

consequently disposed of, and the High Court is to satisfy itself, (1st) as to

the legality, (2ndly) or propriety, and (3rdly) as to the regularity of the

proceedings. This section appears to give to the Court supervising power.
It is not only to satisfy itself as to the legality or propriety of the sentence

or order passed, but as to the regularity of the proceedings in the case.

Assuming that io may satisfy itself that there has been material error in

any judicial proceeding of the Court, the High Court would be acting

rightly in noticing it.

Section 295 empowers any Court of Session or Magistrate of the

District, at all times, to call for and examine the record of any Court sub-

ordinate to such Court or Magistrate, for the purpose of satisfying itself

or himself as to the legality of any sentence or order passed, and as to the

regularity of the proceedings of such subordinate Court.

Here the Sessions Judge, as the judicial head of the district, has con-

ferred upon him large powers to supervise the proceedings of the officers

subordinate to him, and the Magistrate of the District has the same power
as regards those directly subordinate to himself

; and both the Court of

Session and the Magistrate of the District, when they do exercise this

power, are to satisfy themselves as to the legality of any sentence or

order passed, and as to the regularity of the proceedings of the subordi-

nate Courts. But 10] though the words
"
sentence or order passed" may
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at the first glance, appear to be the sentence or final order passed referred

to in s. 294, yet on closely considering the language of the section a wider

supervision seems at least not to be forbidden. The interference may
be exercised at all times. It has been argued that this may mean that

the Court of Session is not to wait until it has an opportunity of examin-

ing the statements, nor the Magistrate to wait until he has seen the

outturn of the work for the month ; but that he may call for any case,

whenever he pleases, for the purpose of examining it, either as to the

sentence or order passed, or the regularity of the proceedings. This

doubtless is so, but the words may have another meaning as well, when
other words

"
call for and examine the record

"
are read with them.

Section 294 is clearly directed to cases absolutely tried and disposed of,

and the words
"
record of any casa tried

"
are used. But this is not so in

s. 295, the words there used being "at all times call for and examine the

record," not ot any case tried, but of any Court'; and as those words were

not in the former Act, I regard them as having been deliberately used for

a deliberate purpose. Under s. 434 of Act XXV of 1861, the Sessions

Court and Magistrate had power to call for and examine the record of any
Court immediately subordinate to such Court or Magistrate for the same

purpose that a Court of Session or Magistrate may do so now. The words
that have been added appear to me to give the Court of Session a larger

power, and that extends beyond interference limited to cases which have
been tried and disposed of. It is not only the record of any case that has

been tried that may be examined, but in is
"
the record of any Court,"

and it may be called up not only when the case has been disposed of, but

"at all times," and when, at least so I think, the record may not have

been completed, but may be in course of formation, before a case has been

actually disposed of, and whilst it is under trial. It is not only the

legality of the sentence?or final order that may be looked at, but also the

legality of any order that may be in any sense final as it affects the person
under trial though it may not be the final order disposing oof the case. In

fact the legality and regularity of the proceedings are to be looked at,

whilst a case may be pending [l l] so that they may be checked before it

is too late, or before injustice has been suffered for which it may be difficult

to obtain redress.

It cannot be denied, I believe, that this Court has been in the practice
of calling up cases befora they have been actually disposed of. We have
the authority of a learned Judge of the Presidency Court that there

"
the

Court has, since the date when ihe new Criminal Procedure Code came
into force, been almost'daily, I may say, acting upon
the general power of revision, which hitherto has been

supposed to be conveyed by this first clause. And if it

has power by this clause, as it seems to me clear

that it has, to call up to itself proceedings while

they are in the condition of the preliminary stage of investigation,
for the purpose of correction and of giving proper directions for the

conduct of the investigation, it must be incidental to that power that

the Court should be able to suspend proceedings, for it would be a

manifest absurdity to my mind that the Court should be empowered
by the legislature to call up the record and the proceedings in a case

for the purpose of looking at them, revising them, correcting material

In the matter of
Moonshee Syud
Abdool Kadir Khan
(1).

1875
JULY 2.

FULL
BENCH.

1 A. 1

(F.B.).

(1) 11 B.L.R.. Ap. 8.
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errors, and putting them upon a proper footing of investigation, but yet
that the Court should have no power to stay the proceedings of the

subordinate Court which required to be set right."

So far then I am not alone in thinking that the
"
order

"
need not

necessarily be the final order disposing of the case. I have already pointed
out that when the Court itself calls for any case under s. 294, it is, in my
opinion, the record of any case that has been actually tried and disposed
of. But when the Session Court or the Magistrate, when exercising the

power conferred by s. 295, has been satisfied either that some order in

any case, either final or in some sense final as to its effects on a party
under trial, is illegal, or that some material error has occurred in the

proceedings, the Court of Session or Magistrate may report the proceedings.
The words, to be sure, used in the section refer to the

"
judgment or order

as being contrary to law," to the punishment as being
"
too severe or

inadequate;" but the course to [12] be followed is that the proceedings

may be reported for the orders of the High Court. The order may
have been illegal, the judgment may have been based upon no evidence

or in defiance of all evidence, and the proceedings may have been

irregular from beginning to end, or materially so in fact. Though the

section does not expressly say that, if the Court of Session is satisfied

that the proceedings have been irregular, it is to report them,' it

may be inferred from the face that, under s. 295, it is part of the duty of

a Court of Session to satisfy itself of the regularity of proceedings in

the Courts below, and from the fact that, in a case reported for orders to

the High Court under s. 297, a material error is to be noticed, the Court of

Session may bring any irregularity before this Court by reporting the

proceedings for orders.

The case now before us has come up to this Court on the report
of the Courb of Session, and, under the first clause of s. 297,

"
if it appears

to the High Court that there has been a material error in any judicial

proceeding of any Court subordinate to it, it shall pass such judgment,
sentence or order thereon as it thinks fit."

It has been argued that the order to be passed must be one of the

nature referred to in the classes succeeding the first clause of s. 297. These
clauses are certainly directed to cases where there is a record, or a final

order has been passed. But I am not prepared to admit that they limit

the construction to be put upon the first clause. We have to deal with

the legality or propriety of the sentence or the order, and with the

regularity of the proceedings. The subsequent clauses provide for what
is to be done in particular cases, and where the accused person has been

improperly discharged. When this has been the case, the order is certainly

not a final order in a case tried. There has been no trial, and the Court

can order a person so discharged to be tried, or to be committed for trial,

nor, it will be observed, to be re- tried. So where the facts show that the

prisoner ought to be convicted of an offence other than that of which he

was convicted, the Court shall pass sentence for the offence of which he

ought to have been convicted. Again, a material error in the charge that

has misled and prejudiced the person accused shall lead to the annulment

of the conviction, [13] and a remand to the subordinate Courb on an

amended charge. I need not repeat all the clauses. It is enough for my
purpose to say that they provide particular remedies for particular

cases and circumstances. In some it is optional to adopt the course laid

down, as in the case where a person has been convicted of an offence not

8
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triable by the Magistrate who has convicted the accused person. In other 1875

cases the course to be followed is imperative. These clauses providing a JULY 2,

special course to be followed in special cases cannot, I tbink, be said to
"

control cl. 1, which gives the High Court a general power of revision, and -PULL

makes it obligatory on the Court to notice any material error in any BENCH.

judicial proceeding by passing such judgment, sentence or order relative to
4~jT~*

that judicial proceeding, as it shall think fit. It is not, it will be seen, ._ J
bound to pass any particular judgment, sentence or order, but it must

'

notice the material error, though it may do so as it thinks fit.

We now come to a more difficult part of the case. Was or was not

the material error reported to this Court by the Court of Session an error

in any judicial proceeding V I have already given the definition of the

words a
"
judicial proceeding," namely, any proceeding in the course of

which evidence is or may betaken, or in which any judgment, sentence or

final order is passed on recorded evidence.

The prisoners released by order of the Sessions Judge were recaptured,
as far as I am to judge from the record, for there is one, by order of the

District Superintendent of Police. The officer who arrested them reports
his having done so, and forwards the men to the Magistrate, whereupon the

Magistrate, acting judicially, as appears from the heading-to his proceed-

ing, commits them to jail as persons implicated in a charge of murder,
whose case was pending in appeal before the High Court, and he orders

that they shall be detained in jail until the appeal has been disposed of.

There was a formal warrant of commitment to jail drawn up in the Form C,

sch. ii of Act X of 1872, and signed by the Magistrate, such as prescrib-

ed by s. 303. Tbe warrant used is that which is used when a Magistrate
acts under s. 196 of the Code, when the evidence given before a Magistrate

justifies his sending [14] the accused person to take his trial for an offence

triable exclusively by the Court of Session or High Court, or which he thinks

ought to be tried by such Court. The Magistrate has subsequently explain-
ed that he acted under s. 92 of the Act, and also with a view to secure the

attendant of the prisoners, when the High Court should have disposed of,

and passed orders on, the appeal. The order passed by the Magistrate was
after he had received notice of the appeal to be served on the accused. I

am aware that there is great doubt whether the appeal to this Court can be

said to have been actually admitted. But the Magistrate; when he received

notice that the appeal had been admitted and would be heard on a certain

day, had every reason to assume that the appeal had been properly admit-

ted, and therefore the consideration whether it had or had not been actually
admitted does not affect the question now before us.

With regard to s. 92, under which the Magistrate acted, it may be at

once admitted that the section refers to those cases in which a police officer

may, without orders from a Magistrate and without a warrant, arrest any
person. It may be conceded that the Magistrate couid not have been acting
under that section, which relates to primary arrest and noi to a commit-
ment to prison to await trial, or pending investigation and trial. But we
have the Magistrate's assurance that he was acting under the Code, and
this is apparent from his proceeding and commitment of the parties to the

jail, that he believed himself to be acting judicially. It is not in my
opinion a matter of any consequence, whether ho followed this or that

course under the Code, or how absurd or extravagant the Bourse be

adopted may have been. If it has been an illegal one, and if his order has

been illegal, we are bound, assuming that it was made in a judicial

A 12
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proceeding, bo annul it or to pass such order on his material error as we
may deem fib.

There is certainly DO evidence of witnesses recorded in the proceeding
which followed the capture of the men released by the Sessions Judge.
There is however the report of the police officer, and the proceeding of the

District Superintendent of Police, and the Magistrate notifies his own know-

ledge of the fact that they were implicated in a charge of murder, in which,
as he believed, there was ample evidence on record to justify their convic-

tion, [l5] and he appears to have regarded this evidence as guaranteeing the

order of detention. Be probably regarded the men as still in the position
of accused persons committed for trial, for be had received notice of

appeal, and therefore may have thought that the case was still open and
that the Judge's order would not be regarded as a final order in the case,

which had still to be heard and determined on the merits by the Court of

appeal. With those considerations before him, and having regard to what
was before him, I am not prepared to say this order may not be viewed
as one coming within the definition of a judicial proceeding. It is true

of course that the case of murder was no longer before him, and that in

that case he could have passed no orders. But, in my opinion, his taking

up the charge against the men sent to him in custody by the District

Superintendent of Police should be looked upon as the initiation of a new
case against them, and as being the commencement of a judicial proceed-

ing (for a judicial proceeding need not necessarily be a criminal trial), and
one too in which evidence might have been taken : as, for instance, one or

more of the arrested persons might have denied that he was the person
released by the Sessions Judge, and the Magistrate mighD have, under
those circumstances, examined witnesses to prove that he or they were
the same men as those who had been committed and released^ I admit
that the Magis'rate's proceedings do not disclose any intention of calling

any witnesses. But if he admits that he was acting judicially, and as is

the case, it would only have been when he was acting judicially as a

Court of enquiry that he could commit the accused to jail, to await the

result of pending proceedings, and it appears that he considered that there

was some evidence before him that the accused were guilty of murder, I

am of opinion that we must regard his proceeding as a judicial proceeding,
however inapplicable that evidence may be, or however, wrong his course

may have been. The error he committed in re-committing to jail one who
had been released by the Sessions Judge was a material error. He had
no power to make the order, which was final as far as they were

concerned, as regards the matter before him, as to whether they should

or should not be detained in custody pending the determination of the

appeal. But having made it, on some show of evidence, on the report of

the District Superintendent and [16] from matters within his own know-

ledge, and under the supposition that he was acting judicially, I think that

we have jurisdiction to deal with the order under cl. 1, s. 297 of Act X of

1872, and I would annul it.

OLDPIEID. J. This case has been referred under 8. 296, Act X of

1872, by the Sessions Judge for the orders of this Court. It appears the

petitioners were committed by the Magistrate to the Sessions on charges
of murder, were tried and acquitted, and an application of appeal was then

presented to this Court, under s. 272, which now awaits disposal. After

this application had been presented and before the appeal had been

allowed, the Magistrate, upon the petitioners being brought up before him

10
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by the police, issued his warrant to the jailor that they be kept in custody
until decision of the case in appeal.

The Magistrate's order is no doubt illegal. It is argued that this

Court cannot interfere under its powers of revision under s. 297, Act X of

1872, on the ground that they do not extend to revise interlocutory orders,

and that they are confined to errors in judicial proceedings, which is not

the nature of the proceedings of the Magistrate in this case.

In my view the argument fails, and this is a case which falls within

the scope of the Court's revising powers under s. 297.

There is nothing ia s. 297 which excludes interference in interlocutory

orders, assuming the order in this case to be one. The words of the

section are plain :

"
If, in any case, it appears to the High Court that

there has been a material error in any judicial proceedings of any Court

subordinate to it, it shall pass such judgment, sentence or order thereon

as it thinks fit.
"

These terms are wide, and to construe them, as it is argued they
should be construed, is to import restrictions which I think we have no

right to do ; moreover, the present reference comes from the Judge, who
acts under s. 295, which in its terms does not restrict revision to orders in

cases finally tried and disposed of.

I think also the Magistrate's proceedings must be held to be judicial.

A judicial proceeding is defined to be
"
any proceeding in the course of

which evidence is or may be taken, or in which any judgment, sentence

or final order is passed on recorded evidence.

[17] The Magistrate's explanation sliows that in the present case he
looked on the petitioners as persons still suspected of offences whom the

police might arrest under s. 92, Act X of 1872, and on their being arrested

he treated them as still charged with murder, and committed them to

prison on that charge, on a warrant in regular form. He seems to me to

have considered himself acting judicially, under his powers as- Magistrate,
and though the circumstances do not justify his so acting, the fact will

nevertheless remain, and I think it cannot he said that a proceeding, in

which a Magistrate commits to prison charged with an offence a person
brought up by the police, is not one which constitutes a judicial proceeding,
for it will at least be one in which evidence may be taken. I would
cancel the Magistrate's order.

1 A. 17 (F.B.).

BEFORE A FULL BENCH.

(Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie, and Mr. Justice Oldfield).

BARKAT-UL-LAH KHAN (Petitioner) v. KENNIE AND ANOTHER
(Opposite parties)

*
[3rd July, 1875.]

Act X of 1872, ss. 468, 469 Prosecution Sancli-m Jurisdiction.

Held, that the sanction referred to in sa. 463 and 469 of Act X of 1872, when
Riven by any of the Courts empowered under the Act. cannot be disturbed by a

superior Court.

Per TURNER, OFFO. C.J., and PEARSON and OLDFIELD, JJ. Whe
sanction is refused by cne of the Courts, the refusal does not deprive the other

Courts of the discretion given to them.

* Miscellaneous Application No. 23-8 of 1875.
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Per SPANKIE, J. When sanction is refused by one of the Courts, the refusal

does not- deprive the superior Courts of the discretion given to them.

[Diss , 26 B. 785 (796) ; P., A.W.N. (1882) 84 ; Rat. Unrep. Or. Cas. 683 ; D., 6C. 440

(442) = 7 C.L.R. 330.]

AFTER the Munsif of Shahjahanpur determined a suit between
Messrs. Garew and Co., and Barkat-ul-lah Khan, the former applied to

him for sanction to prosecute the latter in respect of a document which
he gave in evidence suit, and which they believed to be a forgery. The
application was made in reference to s. 469 of Act X of 1872, which enacts

that a "complaint of an oft'ence relating to documents described in ss. 463,

471, 475, or 476 of the Indian Penal Code, when the document has [18]
been given in evidence in any proceedings in any civil or criminal Court,
shall not be entertained against a party to such proceedings, except with

the sanction of the Court in which the document was given in evidence, or

of some other Court to which such Court is subordinate." The Munsif
refused the application, not being satisfied that the document was a

forgery ; upon which application was made to the District Judge. The
Judge was of opinion that an investigation should be made into the charge
made against Barkat-ul-iah Khan and directed the Munsif to send the

case to the Magistrate.
Barkat-ul-lah Khan presented an application to the High Court

praying that it would set aside the Judge's order as made without juris-

diction, under the provisions of a. 25, of Act XXIII of 1861. It was
contended on bahalf of the uetitioner by Babu Jai Gopal Ghose that the

sanction pressribed by s. 469 of Act X of 1872 was one which the Court

in which the document was given in evidence had discretion to give or

withhold ; that no other Court could interfere when this discretion had
been exercised; and that if the Court in which the document had been

given in evidence had not been moved for sanction, then any Court to which
it was subordinate could giva sanction, but that there could be no appeal
or interference by the superior Court where discretion had been exercised

by the lower Court, there being no provision in the Codes of Civil or

Criminal Procedure for anything of the kind. On behalf of the opposite

parties it was contended by Mr. Boss that the Munsif being immediately
subordinate to the Judge, the Judge had power to sanction the prosecution,

and sanction having been given, the High Court could not entertain a

petition to set aside the order granting it. The learned counsel ciied the

following authorities : Dinobundhoo Chuckcrbutty (1) ;
Bam Pershad

Hazaree v. Soomuthra Dabee (2) ; In the matter of Balwant Rai (3) ;
In

the matter of Wahid Husain (4) ; and In the matter of Bujan Lai (5).

The Court (Spankie, J.) referred the following questions to the Full

Bench :

Whether, when the Court in which the evidence has been given,

which is to form the basis of a criminal prosecution, has [19] exercised

its discretion, either by withholding its sanction from, or giving

sanction to, a criminal prosecution, the Court to which it is subordinate

has any authority to interfere with the order, and if it has authority,

to what extent can it interfere? Can it, where the first Court has refused

to grant sanction, reverse its order and itself sanction a prosecution ;

(1) 5 W.R. Mis. Ap. 6. (2) 5 W.R. Mis. Ap. 24.

(3) N.W.P. H.C.R. (1874), p. 124.

(4) Mis. Appl. No. 86B. of J874, dated the 30th Nevember, 1674.

(5) Mis. Appl. dated the 14th August, 1874.

12
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can it reverse that order and forbid the prosecution and where tbe first

Court and the Court superior to it defer, can the High Court exercise any
interference, and to what extent?"

The reference waa accompanied with these remarks :

SPANKIE, J. (who, after stating the facts and the arguments as

above, continued). Mr. Boss cited several decisions of the Calcutta High
Court and of this Court in support of his contention. In the first case the

Sadar Amin refused to give the,sanction asked for, because he saw no rea-

Dinobandhoo son ^ impugn the prima facie authenticity of the

Chucker butty, Bay- document and for putting the petitioner on his trial for

ley and Phear, JJ. forgery. The Judge was then applied to and he sanc-

tioned the prosecution. An application was then made
to the Presidency High Court to set aside tbe Judge's order. It was
contended that the sanction contemplated by s. 170 of Act XXV of 1861,
the former Criminal Procedure Code, can only bo given by that Court
in which the evidence is actually (for the first time) given in the suit, or by
some superior Court before which the suit has come in regular course and
which has thus before it all the materials of the case at the time when the

application for its sanction is made. Mr. Justice Pbear was of opinion
that any Civil Court which has the power of calling before it the proceedings
and evidence of the suit., after satisfying itself (by preliminary enquiry if

necessary) that the charge is proper for investigation, can give sanction to

a criminal prosecution, and that when one such Court has once given its

sanction, a Magistrate is bound to proceed with the prosecution. It was
a matter of indifference in Mr. Justice Phear's opinion that other subordi-

nate Courts including, it may be, the Court of first instance, should have

previously refused their sanction to the prosecution. Mr. Justice [20]
Bayley concurred, and the Court refused to interfere with the Judge's
order.

A Full, Bench of five Judges had subsequently the following case

before it. Tbe petitioner produced a copy cf an order

v.

P
Soomu-

of a Division(?) Bench of the Court in a previous case,

thra DabeeCH). staying the proceedings of tbe Court below in regard
to the committal of a party till the result of a special

appeal then pending was known, and as it appeared questionable whether
the High Court has authority to interfere with the proceedings directing
the commitment of a party for perjury or forgery, the referring Judges

thought that the question should be submitted for the decision of a Full

Bench. It was held that the High Court cannot, in the event of a regular
or special appeal being lodged against the decision of the lower Court,
interfere to stay criminal proceedings until the appeal shall have been
heard and determined. Tbe order, if treated as an order in a civil case,

is not, in Sir Barnes Peacock's opinion, appealable under Act VIII of

1859. No appeal is given either by the Civil or Criminal Procedure Code

against orders which are left to the discretion of the Civil Court, either

granting or withholding sanction to a criminal prosecution under s. 169 or

170 (Act XXV of 1861), or against an order sending a case for investiga-
tion before a Magistrate under s. 171. But the learned Chief Justice went

beyond this, and lays down that as a Court of Revision the High Court
oould not interfere and reverse such sanction or order upon tbe ground
that it was not warranted by the facts ; for as a Court of Revision, it could

not reverse an order except for error in law. In the case before the Fall

1875
JULY 3.

FULL
BENCH.

1A. 17

(F.B.).

(1) 5 W.B. Mis. Ap. 6. (2) 5 W.R. A/is. App. 24.
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Bench the application was not by way of appeal, but merely by way of

motion to postpone the committal. But if the Court, as one of Appeal
or as one of Eevision, cannot reverse or alter such an order, then there

was no inherent authority that it had to stay proceedings. In this

opinion of Sir Barnes Peacock, the other members of the Court concurred.

The ruling of the Full Bench just referred to was cited by a Division

Bench of this Court. In this case the petitioner
obtained sanction frocq the Court of the Subordinate

Judge to a criminal prosecution under s. 193 of [21]
the Penal Code. There was an appeal against the

order to the Judge. The petitioner's counsel argued
that the Judge had no jurisdiction to entertain the appeal, but the

Judge held that he had, and he reversed the Subordinate Judge's
order. The petitioner then applied to the High Court, urging that

there was no appeal from an order of a Civil Court sanctioning a

criminal prosecution, and he therefore prayed that the Court would send
for the record and pass thereon such orders as might seem fit. The
Judge held that if a Judge could give sanction when a Court
subordinate to him had refused it, the natural deduction was that he
could withhold sanction when the lower Court had awarded it. The
Division Bench remarked that it had been already ruled by a Full Bench
of the Calcutta High Court, that, under the former Code of Criminal

Procedure, no appeal lay to the Zila Judge from a sanction accorded by a

subordinate Court of first instance to the institution of a prosecution, in

cases in which such sanction is required. There was no difference in the

language of the former or present Oode on the point. The Court therefore,

under s. 35, Act XXIII of 1861, set aside the Judge's order. The Court
further remarked :

" We are much pressed to go further and set aside

also the sanction. Had it not been for the illegal assumption of jurisdic-

tion by the Zila Judge, we should not have been empowered to do so, for

it is shown that the subordinate Court fairly exercised the discretion

which the law commits to it ; and where a discretion has been so exercised,

whether it has been wisely exercised or not, we have no authority to

interfere. On these grounds we limit our order to the setting aside of the

Judge's order.

Another case came before a single Judge. In this case the Judge
refused to sanction a criminal prosecution. The peti-

tioner Pr yed the Court to sanction the prosecution.

This Court held that the application could be enter-

tained; but having regard to the circumstances of the

case, there appeared to be no grounds for interference.

In another case before a single Judge the petitioners stated that they
had applied to the Zila Judge for sanction to prosecute

ia'ITearsoi ^3? n6 K
'

unhia Lal t22^ criminally ; failing to geb a clear

order, they went to the Court of first instance. But
that Court thought that it was precluded by the Judge's order from

giving sanction. This Court remarked that, as it appeared from the

proceeding of the Subordinate Judge that, in his opinion, ample
grounds existed for sanctioning the prosecution under s. 469 of the

Waliid llussain

Brodhursfc, J. (2).

'

(1) N.W.P.H.C.R. (1874), p. 124.

(2) Mis. Appl. No. 96B. of 1874, dated the 30th August, 1874.

(3) Mis. Appl. dated the 14th August, 1874.
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Criminal Procedure Code, but that he considered himself to be pre-

cluded by some not very intelligible order, passed by the Zila Judge,
it would be right and proper in the interests of public justice to grant the

sanction applied for by the petitioners. In this case the Judge, when

applied to for sanction to prosecute Kunhia Lai for forgery, is stated by
the Subordinate Judge to have passed this order :

"
I cannot give sanc-

tion." If so, Mr. Justice Pearson's order seems to have practically,

though not in so many words, reversed the Judge's order withholding
sanction.

It appears to me that there is some confusion and uncertainty as to

the extent of interference which the Court has a power of exercising.

The case now before me is the exact converse of that which came
before the Division Bench and has been cited. That decision .is based

upon the Full Bench decision of the Calcutta Court also cited. But the

judgment of that Full Bench appears to me to hold that neither as a

Court of appeal or Eevision can the High Gourt reverse or alter an order

granting or withholding sanction to a criminal prosecution, and further

that it has no inherent authority, by which it can interfere in such
cases. Sir Barnes Peacock remarked that in some of the cases cited
"
the question as to reversing such sanctions was brought before the Court

by motion. I asked how the case came before the Court by motion. The
answer was that the motion was in the nature of a petition of appeal. But
I am clearly of opinion that, in cases in which no appeal lies to this Court,
relief cannot be given indirectly by motion in the nature of an appeal."

According, therefore, to the Fall Bench decision, there does not appear to

be any power of interference. But the Division Bench of this Court, whilst

acting on the judgment of the Full Bench, adds :

" We are much
pressed to go further and set aside also the sanction. Had it not

been for the illesal assumption of jurisdiction^ by the Zila Judge,

[23] we should not have been empowered to do so, for it is shown that

the subordinate Court fairly exercised the discretion which the law com-
mits to it

; and where a discretion has been so exercised, whether it has

been wisely exercised or not, we have no authority to interfere." But
though the Oourt was doubtless right to set aside a jurisdiction illegally

assumed by the Zila Judge, it does not follow that it had itself authority to

question the order passed by the first Court. The record was sent for

by this Court to see whether the Judge had or had not exercised illegal

jurisdiction. If the Calcutta judgment be correct, there is no authority to

interfere at all. If the Division Court's judgment here be correct, the

Court can interfere (though it has the record before it for one special

object), but will only do so where discretion has not been fairly exercised.

Mr. Justice Brodhurst's order is one on a petition in the nature of an

appeal from the Judge's order, and he considered that it could be enter-

tained.

Mr. Justice Pearson's order, as I have observed, practically ignores
the Judge's order refusing sanction, and grants it as the act of this Court.

I do not wish at the present stage to express any opinion as to the

power of the Court to interfere. I think that it is desirable that the Full

Bench should consider the subject and record an opinion that will remove
all uncertainty.

Babu Jai Gopal Ghose, for petitioner.

Mr. Rose and Mr. Oonlan, for opposite parties.
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OPINION.

TURNER, OFFG. C.J. and PEARSON and OLDFIELD, JJ., concurred in

the following opinion :

Section 469 of the Criminal Procedure Code, in declaring that the

Magistrate shall not entertain a prosecution of any of the offences therein

specified without the sanction of the Court before which the offence was com-
mitted, or of some Court to which it is subordinate by implication gives the

Court before which the alleged offence has been committed,and to the Courts
to which that Court is subordinate, a discretionary power to sanction the

prosecution. If this discretionary power is exercised and sanction accorded,
the [24] law gives no appeal from such an order. This was ruled by this

Court in the case of Balwant Rai, decided on the 4th April 1874 (1) : and
there being no appeal, the Court cannot interfere on motion in the nature

of an appeal ; this was ruled bv the High Court of Calcutta in the case of

Ram Psrshad Hazaree (2). But the refusal of one Court to exercise its

power does not deprive the other Courts of the right; to exercise the same

power. If the Court before which the alleged offence is committed re-

fuses to exorcise its power, the application Co the superior Court is in the

nature of an original application and not of an appeal. It is an applica-

tion to one of two or more Courts which are vested with indeoeadent

powers of sanction. If the law declares that a person may act with the

consent of A. or B. or C, although A. and B. may refuse to give consent,

the consent of C. will be sufficient. In placing a restriction on the right

of prosecution in respect of certain offences, the legislature has not con-

fined the power of sanction to the Court before which the offence is

committed, but has conferred it on that Court and on any other Court to

which that Court is subordinate, and the sanction accorded by any one of

those Courts satisfies tbe restriction. This view of the law is supported

by the rulings of the High Court, Calcutta, Dinobundhoo (Chucker-

butty], (3), and of this Court, and we are aware of no ruling to the contrary.
But it is contended that sanction can only be given by a superior Court

when the case in which the offence was committed comes before it in

appeal. To accede to this contention would be to import into tbe Act a

condition which we do not find there, and which we cannot find any thing
in the Act itself to warrant us in introducing. Again, it has been objected
that in the view here taken of the existence of independent powers of

sanction in two or more Courts, it may happen that a Subordinate Court

may grant sanction after it has been refused by a superior Court. Doubt-
less this is so, but to obviate the unseemliness of such procedure, it has

been the practice of this Court, and we think it should be tbe practice of

all superior Courts, to refuse to entertain the application until it is

shown that an application has been made to the subordinate Court

and that by that Court sanction has been refused. In reply to the

125] reference made to us, we answer that in our judgment, a sanction

given by any one of the Courts empowered under the Act cannot ba

disturbed by a superior Court, and that where sanction is refused by one
of those Courts the refusal does not deprive the other Court of the

discretion given to them.

SPANKIE, J. I cannot agree with the entire draft of the proposed

judgment. I think that there is force, and great force too, in the objection

that, in the view taken of the existence of independent powers of sanction

(1) N. W. P. H, C. R. (1874), p. 124.

(3) 5 W. B. Mts. Ap. 6.

(2) 5 W.R. Mis. Ap. 24.
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with two or more Courts, it may happen that a subordinate Court may
grant sanction after it has been refused by a superior Court. The objection
to such a course is on the surface, and it is met with the reply that it has

been the practice of this Court, and should be the practice of all superior

Courts, to refuse to entertain an application until it is shown that an

application has been made to the subordinate Court and that by that

Court sanction has been refused. But, in my opinion, there is no need
of any such practice in order to get rid of any such objection. It appears
to me that the words of s. 469, Criminal Procedure Code, do not admit
of the suggestion that there are two or more Courts with independent

powers, and that if one refuses, the other can "grant sanction. The words
are that a complaint

"
shall not be entertained against a party to such

proceedings except with the sanction of the Court in which the document
was given in evidence, or of some other Court to which that Court is

subordinate." These words signify, I think, that the Court to which such

Court is subordinate may, by virtue of its superiority, grant the sanction

withheld by the lower Court. At the same time, I hold that sanction,

once given by the Court to which the first Court is immediately subor-

dinate, cannot be withheld by any Court superior to that Court. When
no sanction has ever been applied for in the two Courts below, it may, I

think, be given by this Court as the superior of both, and so, where no
sanction has been granted by the first, it may be given by the second

Court.

There is no appeal from one Court to the other. But an application

may, I apprehend, be made on what is known as the miscellaneous side

of the superior Court, and sanction, if not already given, may be granted.

[26] With these remarks, I may say that I agree in substance with

the proposed reply to the reference made
;
that is to say, sanction given

by any one Court cannot be disturbed by a superior Court, and that when
sanction is refused by one of those Courts, the refusal does not deprive the

superior Courts of the discretion given to them.

1 A. 26 (F.B.).

BEFORE A FULL BENCH.

Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie, and Mr. Justice Oldfield.

RAM DIAL AND OTHERS (Defendants') v. GULAB SINGH AND OTHERS
(Plaintiffs)* [17th August, 1875.]

Act XIX of 1873, s. 241, cl. (i) Revenue Pattidar Suit for Contribution Jurisdic-

tion Civil Court Revenue Court.

Tbe question in the case was whether the plaintiff, a pattidar who had paid a
sum on acoouat of demand for Government revenue, should sue to recover from
the defendants, his co-pattidars, the balance in excess of his own quota in the

Civil or in the Revenue Court.

Held (SPANKIE, J., dissenting) that the Civil Courts were competent to enter-

tain suits of the nature.

Per SPANKIE. J., contra.

[R., 3 A. 66 (F.B.) ; D., A.W.N. (1907) 156.]

'
Special Appeal No. 293 of 1375, from a decree of the Judge of Farukhabad,

dated the 16th January 1875, reversing a decree of the Munsif of Chibramau, dated the

24th August 1374.

1875
JULY 3.

FULL
BENCH.

1 A. 17

(F.B.).

A I 3
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187S THE plaintiff, a pattidar, who had paid a sum on account of a demand
AUG. 17 for Government revenue, not merely in respect of his own share, but also

in respect of the shares of the defendants, his co-pattidars, sued to recover
FULL the sum paid in excess of his own quota. The suit was instituted in the
BENCH. Court of the Munsif of Cbibramau. The Munsif dismissed the suit, deeming~~"

it to be a claim connected with or arising out of the collection of revenue,

(P B )

and that he WaS therefore Prohibited by s. 241 of Act XIX of 1873 from
* ' ''*

entertaining it. On appeal by the plaintiff, the Judge held that there being
no special provision for the trial of such a suit by the Revenue Court, the
Civil Court had jurisdiction, and remanded it for disposal on the merits.

The defendants appealed to the High Court on the ground that the
suit was not cognizable by the Civil Courts.

[27] The Court (Turner, Offg. C. J., and Spankie, J.) referred to a

Full Bench the question whether the plaintiff should have sued in the
Civil or in the Revenue Court.

The Senior Government Pleader (Lala Juala Pershad) and Munshi
Hanuman Pershad, for appellants.

Pandit Ajudhia Nath and Pandit Bisha/nbar Nath, for respondents.

OPINION.

TURNER, OFFG. C. J., and PEARSON and OLDFIELD, JJ., concurred

in the following opinion :

We are of opinion that the Civil Courts are competent to entertain

claims of this nature, and that the Munsif is in error in regarding it -as a

claim connected with or arising out of the collection of revenue within the

meaning of that term in s. 241, Act XIX of 1873. Looking to the context,

it appears to us that provision of the law may have been intended to

apply to wrongs arising out of or connected with the collection of land

revenue, such as suits against the revenue officers for the illegal exaction

of revenue or for the illegal issue of process. In such cases, the claim

arises out of a wrong done in the collection or connected with the col-

lection. In the case before us the plaintiff seeks no remedy for a wrong
done to him in the collection of revenue or arising thereout, because

assuming the revenue to have been due, he suffered no wrong in its

collection, and certainly no wrong at the hands of the defendants
;
he sues

because he has been compelled to pay a debt for which they were all

jointly liable, a payment which gives him the right to call on them for

contribution.

It strengthens the view we have taken that, as pointed out by the

Judge, neither in the sections of this Act nor in those of Act XVIII
which declare what powers may be exercised by the several revenue

authorities do we find any mention made of suits of this nature.

SPANKIE, J. Until the passing of Act XIX of 1873 I am willing to

admit that a suit of the nature of a claim for contribution, as this is,

would be heard in the Civil Courts. But it appears to me that Act XIX
which is one to consolidate and amend the law relating to land revenue

and the jurisdiction of [28] the revenue officers, aims at keeping in the

hands of those officers tha settlement of every dispute connected with the

collection of revenue, whether such disputes arise between the revenue-

payers themselves, or between the Government officers and the revenue-

payers.
The question that we have to determine is whether or not the suit

involves a dispute regarding one of those matters included in s. 241 of the

18
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Act, over which the section declares, in so many words, the Civil Courts 1875
shall exercise no jurisdiction. AUG. 17.

Now clause (i) of the section provides for claims connected with or

arising out of the collection of revenue (other than claims under s. 189) or FULL
of any process enforced on account of an arrear of revenue. The exception BENCH.
relates to proceedings taken under ch. V of the Act to enforce the recovery
of any arrears of revenue against a person. He may pay the amount
under protest to the officer taking the proceedings, and upon such payment (B.).

the proceedings shall be stayed, and the persons against whom such

proceedings were taken may sue the Government for the amount so paid
in any Civil Court in the district where such proceedings were taken.

Here, possibly, the party who brings the suit may contest altogether any
liabilities to pay revenue to Government, or that only a portion of what
was taken was due from him, because the latter part of the section allows

him to give evidence of the account which he alleges to be due from him,

notwithstanding the provisions of s. 149. This section declares that a

statement of account certified by the tahsildar shall be conclusive evidence

of the existence of the arrear, of its amount, and of the person who is the

defaulter.

Clause (i) appears to provide generally for any dispute being a claim

connected with or arising out of the collection of revenue or any process
enforced on account of an arrear of revenue as in this case, in which the

tahsildar enforced the joint and several responsibility of the proprietors
declared by s. 146, by calling upon the plaintiff to pay Es. 1,293, which
sum was not the proportionate share due by himself, but included also

the quota due by 38 other persons.

[29] This is not a case of a lambardar suing under Act XVIII of

1873 for arrears of revenue payable through him due by the co-sharers,
whom he represents. It is the case of a pattidar who is known or sup-

posed to be solvent, who is made to pay what other pattidars owe or refuse

to pay contumaciously or from design, or by the reason of some dispute in

the patti. The revenue officer has done no wrong to the plaintiff in getting
the arrears out of him. It is not pretended that he has made the plaintiff

pay more on his own account than he is bound to pay. He has simply
enforced against him the common liability of the pattidars, for which he
also made himself responsible.

It is contended that the plaintiff does not seek a remedy for wrong
done to him in the collection of revenue, because, assuming the revenue
to be due, he suffered no wrong in the collection and none at the hands
of the defendants. But it is, I think, apparent that, whatever he has
suffered is owing to the conduct of the defendants, and the enforced pay-
ment by him of revenue due by them has given to him the right of forcing
them in return by suit to reimburse him. In the course of such a suit it

would not be sufficient for the plaintiff to produce the revenue officer's

receipt for Rs. 1,293. He would have to show that was the amount due

by each of the pattidars, and they would have to account for not having
paid their quota. It may surely be assumed that existing disputes connect-

ed with or arising out of the collection of the revenue (very large and
wide words) would be disclosed in the suit disputed, which, in my opinion,
the legislature intended should be heard and determined by the revenue
authorities.

Such a claim as the one before us seems to me to arise out of the

collection of the revenue and the enforcement of the plaintiff's liability to

pay the arrear due by his co-sharers, and it is, I think, included in cl. (*)
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1875 of the section. If this be so, then, in the last words of the section, "in

AUG. 17. all the above cases, jurisdiction shall rest with the revenue authorities

only."
FULL Thus the first words of the section bar the jurisdiction of the Civil

BENCB. Courts in any of the matters included in the section, and its last words
declare that the revenue authorities only shall have [30] jurisdiction. If

1 * 2< the claim is one that will come under cl. (i) of the section, the Civil
(F.B.). Courts can take no cognizance of it.

But the Judge finds that there is no special provision for the hearing
of this particular class of suit by the revenue authorities, and that the

prohibition entered in the last clause of s. 241 applies only to those cases

for which there is a special provision. I do not understand whether the

Judge means that a suit of this nature is not mentioned in s. 241, or

whether he means expressly that no power is given to revenue officers

elsewhere in the Act to hear suits of this nature.

As to the first point, some confusion is caused by regarding this case

as a suit. It is sufficient that the dispute between plaintiff and defendants

should be one connected with or arising out of the collection of the revenue.

Being one of that description, it would be one of
"
the matters

"
over which

Civil Court could not, and the revenue authorities alone could, exercise

jurisdiction. As to the second point, the jurisdiction being with the

revenue authorities, those authorities must be one or more of the officers

named in B. 207, the Commissioner, Collector, Assistant Collector, officer

in charge of a settlement or Assistant Settlement Officer, or a tahsildar.

Any one of those officers can summon persons before him, if he considers

their attendance necessary for the purpose of any investigation, suit, or

other business before him (s. 208), so it is not only suits that may be tried

under the Act. The Act recites the powers of Collectors and Assistant

Collectors generally and also particularly, and Collectors, in addition to

their own powers, may exercise the powers of Assistant Collectors, and
Assistant Collectors in charge of a sub-division exercise the same powera
that a Collector could if there was no sub-division, subject to the control

of the Collector. It is true that there is no particular mention of claims

under cl. (i),s. 241, outside that section. But s. 241 is a portion of ch. vii,

which, amongst other matters, treats of the powers of Collectors and others.

Section 241 expressly gives to those officers as revenue authorities alone the

power of dealing with the matters contained in it. And where this is the

case, it seems to me to be idle, in this particular reference, to raise any
difficulty regarding the revenue officer who is to [31] determine any one
of the matters contained in the section. If this is one of those matters

referred to in cl. (i), s. 241, no want of clearer specification of the powers
of the different revenue authorities, no omission of the class of case outside

the section, and no ambiguity or defect in the Act, can give the Civil Courts
the jurisdiction which the opening words of the section expressly bar.

I would answer that this case should be heard by the revenue*

authorities.
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1 A. 31 (F.B.) = 11 Had. Jur. 221, 1375

BEFOEE A FULL BENCH. AUG " 17 '

Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson, FULL
Mr. Justice Spankie and Mr. Justice Oldfield. BENCH.

1 A 31
GHASI BAM (Decree- holder) v. MUSSAMMAT NURAJ BEGAM

<F-BI =
(Judgment-debtor)* [17th August, 1875.]

11 Mad Jur

Letters Patent, cl. 10 Appellate Civil Jurisdiction Appeal from Judgment of Division 221.

Court.

To allow of an appeal to the High Court against the judgment of a Division

Court, under the provisions of cl. 10 of its Letters Patent, there must be suoh a

judgment on the part of all the Judges who may compose the Division Court as

disposes of the suit on appeal before it.

APPLICATION was made on fche 8tb October 1874, to the Subordinate

Judge of Cawnpore by Mussammat Nuraj Begam, on behalf of her minor

daughters, to sej aside the sale in execution of a decree of their rights and
interests in certain villages on the ground that written notifications of the

sale were not affixed in the villages, in consequence of which irregularity

they were sold for a price inadequate to their value. The Subordinate

Judge rejected the application, holding that no irregularity in the publish-

ing of the sale was shown. The judgment-debtors appealed to the High
Court. The appeal came on for bearing before a Division Court consist-

ing of Stuart, C. J., and Spackie, J. It was contended by the anpellant
that notifications of the sale were not affixed in all the villages, whereby
the judgment-debtors sustained substantial injury. The learned Judges
differed in opinion.

[32] STUART, C.J. This appeal was not satisfactorily maintained
at the hearing, but it appears to me to be at least doubtful whether a fair

price was obtained for the property sold, and it being the property of

minors, it is our duty to see that no substantial injustice has been done,
and to remand the case, in order to obtain more reliable data. Inadequacy
of price is not only pleaded before us, but it appears from the record that

a petition was presented in the execution department in behalf of the

minors ; that this objection was distinctly taken below ; and there is

evidence, although apparently not of much value, yet something like

evidence, going to show that the price obtained at the sale was very
much less than, according to one witness, about one-fourth of its true

value.

Under these circumstances, I think it would be proper to remand the

casa under s. 354 for further and more distinct evidence on the point
whether the property was sold for a price grossly inadequate, and also

whether there was anything in the manner of the sale, with respect to

the formalities, or otherwise, which could have conduced to such a result.

On receipt of the record with this new matter, a week to be allowed for

objections.

SPANKIE, J. It was sufficiently established before the Subordinate

Judge that the sale was properly notified in all respects, and indeed the

petition of the judgment- debtor praying that the sale might be set aside

does not dispute this fact. There has been no informality in the sale, and
I agree with the Subordinate Judge in his finding on this point.

*
Appeal under cl. 10 of the Letters Patent, No. 6 of 1876.
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1875 There is no evidence worth consideration in support of the plea that

AUG. 17. the property was sold for an inadequate price. I should be sorry to injure

the minors if the property sold be theirs. But we have nothing to do
FULL with inadequacy of price in the case before us. Under s. 256, Act VIII
BENCH, of 1859, a sale becomes absolute when confirmed by the Court directing

it to take place. But it may set aside, if application should be made
1

within thirty days to set it aside, on the score of any material irregu-
'

'
=

larity in publishing or conducting the sale, and no sale shall be set aside
Mad. Jur. Qn ^Q groun(j of such irregularity unless the applicant shows to the

satisfaction of the Court; that be has sustained substantial injury by
[33] reason of such irregularity. We cannot therefore go into the

question whether the sale price was inadequate or not. I would dismiss

the appeal and affirm the judgment with costs.

The decree-holder appealed to the Full Court against the order of the

learned Chief Justice, under the provisions of cl. 10 of the Letters Patent,
the grounds of appeal being that the order remanding the case under
s. 354 of Act VIII of 1859 for further enquiry was invalid, inasmuch as

there was nobbing to show that there was any irregularity in conducting
or publishing the sale, or that the judgment-debtors sustained any injury

thereby ; and that the mere allegation of inadequacy of price, unsupported
by reliable evidence, did not justify a remand for furtber evidence into

that question, as no sale, if otherwise shown to be valid, could be set.

aside only on that ground.
Pandit Bishamhar Nath, for appellants.
Pandit Ajudhia Nath, for respondents.

JUDGMENT.
The following judgment was delivered :

It; has been argued it is doubtful from the language of the honourable

the Chief Justice whether, under s. 353, Civil Procedure Code, he
intended to frame and remit issues for trial, or under s. 355 merely to

direct the Court below to take further evidence. We think it unnecessary
to determine this point, because we are of opinion that in either view this

appeal cannot be entertained.

There has been no judgment in the sense in which we construe

that term in cl. 10 of the Letters Patent. There must be such a judg-
ment on the part of all the learned and honourable Judges who may
constitute a Bench as disposes of the suit on appeal before it. The
learned Chief Justice has as yet recorded no such judgment, and to enable
the Bench to do so, he has considered it necessary to obtain further,

materials

Under the circumstances, we reject the appeal, and as the respond-
ents have appeared, with costs.
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1 A. 3* (P.B.). 1873

[34j BEFORE A FULL BENCH. AuojJl,

Sir Robert Stuart, Ki., Chief Justice, Mr. Justice Pearson, Mr. Justice FULL

Turner, Mr. Justice Spankie and Mr. Justice Oldfield. BENCH.

1 A. 34
I eenant

[21st5August, 1875.]

DUBEY SAHAI (Plaintiff) v. GANESHI (Defendant]
*

(F B

Act IX of 1871, ss, 4 and 5 b Admission of Appeal after the period of Limitation

Single Judge and Division Court Jurisdiction.

Held that the order admitting an appeal after time, made ex parte by a single

Judge of the High Court sitting to receive applications for the admission of

appeals, under a rule of the Court made in pursuance of '2t and 25 Vic., c. 104,

s. 13 and the Letters Patent of the Court, s. 27, was liable to be .impugned and
set aside at the hearing by the Division Court before whioh it was brought for

hearing, on the ground that the reasons assigned for admitting it were erroneous

or inadequate.

[App. 12 A. 79'; R, 9 A. 11; 10 A. 524; 6 B. 304; 34 C. 216; 9 M. 450; 5 C.

L.J. 230.]

AN appeal was preferred to the High Court against a decree passed
on the 8th of May 1874. The application for a copy of the decree, with

a view to filing the appeal, was made on the 15th of May 187-1.

The copy was ready for delivery on the 30th of May 1874, and was
taken by the appellant's pleader OD the 2nd of June 1874. The
period for presenting the appeal expired on the 22nd of August 1874,
that is to say, before the High Court rose for the vacation. It was pre
seuted on the 16tb November 1874, to Stuart, C. J., the Judge sitting out
to receive applications for the admission of appeals under a rule of the

High Court made in pursuance of 24 and 25 Vic., cap. 104, s. 13, and
s. 27 of the Letters Patent of the Court. That day was the first day of

the opening of the Court after the vacation, and the appeal was 84 days
beyond time. With it was presented a certificate in the following
terms:

"
I hereby certify that Dubey Sabai has been under my treatment

since 9th of August last. He was suffering from internal hemorrhoids
and unfit to work, but now he is relieved." This certificate was dated the

22nd of September 1874, and on its face there was a note by the Civil

Surgeon of Cawnnore that the writer of the certificate was an hospital
assistant at one of the city branch dispensaries, and that it appeared to

be correct. The appeal was admitted by Stuart, C. J., the order of the

learned Chief Justice being as follows :

"
Of the above 84 days, 60 are

accounted [35] for by the vacation, leaving 24 days beyond time. Having
regard to the medical certificates, and after hearing Mr. Howard in support
of the application, I admit the appeal."

An objection was taken by the respondent to the hearing of the appeal
on the ground that it should not have been admitted, as it was beyond
time, and no sufficient cause for not presenting it within the period pre-
scribed by law was shown. With reference to this objection, the Division

Bench (Pearson and Oldfield, JJ.), before which the appeal came on for

hearing, referred the following question to the Full Bench, viz :

"
Whether the order of a single Judge admitting an appeal after time

is liable to be impugned and set aside at the hearing of the appeal by the

*
Regular Appeal No. 147 of 1874, against a decree of the Subordinate Judge of

Cawnpore, dated the 8th My 1874.
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1875 Bench before whom it is brought on for hearing on the ground that the
AUG. 21. reasons assigned for admitting it are erroneous or inadequate ?

'

Mr. Howard and Munshi Hanuman Parshad, for appellant.DLL
rjij.jQ senjor Government Pleader (Lala Jualu Parshad) and the Junior

c BENCH. Government Pleader (Babu Dwarka Nath Banarji), for respondent.
. ,

jj.
The Junior Government Pleader, contended that the order admitting

fF B 1
^ne aPPeal was n k fina l> having been made ex varte. The party most
interested in the admission, viz., the respondent, who imagined that the

decree of the lower Court had become final, is entitled to show that the

admission was improper, and that, notwithstanding admission and re-

gistration The Secretary of State for India in Councilv. Mutu Sawmy (1).

The proviso in s. 5 of Act IX of 1871 as to admission of appeals after

time only relates to admission with a view to registration. When an

application for a review of judgment which is beyond time has been

admitted, the respondent is entitled to show that it is beyond bime, and a

review can be refused on that ground. It is only equitable that the res-

pondent should be allowed to point out at the hearing of an appeal that

the Judge who admitted it was misled by the statements of the

appellant. The learned pleader cibed Syed Jafer Hosein v. [36] Sheikh
Mahomed Amir (2) and Mown Bewa v. Surendra Nath Boy (3).

Mr. Howard. The order may be open to review Joy Koomar Dutta
Jha v. Esharee Nand Dutta Jha (4) but only by the Judge who made it.

It would be highly inconvenient if one Court could review another Court's

order touching a question of fact. Illustration (b) to s. 4 of Act IX of

1871 is subject to s. 5 (b). The appeal has been admitted and registered
and cannot be rejected on the ground that it was preferred after time
Bharat Chunder Boy v. Issur Chunder Sircar (5).

JUDGMENT.

STUART, C.J. The question submitted in this reference is, whether,
as a preliminary objection taken in behalf of the respondent, the order of

a single Judge admitting an appeal after time is liable to be impugned and
set aside by the Bench before whom it is brought for hearing, and my
answer is in the affirmative. But I confess I have not derived much
assistance from Act IX of 1871. The sections of that Act which bear on
the subject are ss. 4 and 5, and appended to s. 4 are two illustrations, the

latter of which (b} is in the following term :

"
An appeal presented after

the prescribed period is admitted and registered. The appeal shall, never-

theless, be dismissed." This appears to meet the present case, showing
clearly, as it does, that, in the opinion of the person who prepared it, such

a preliminary objection as the present might be entertained. But it is a

mere illustration and not binding as law, and I can find no direct author-

ity for it in either of the sections referred to. No doubt under s. 5 (6) it

is provided that
"
any appeal or application for a review of judgment may

be admitted after the period of limitation prescribed therefor, when the

appellant or applicant satisfies the Court that be had sufficient cause for

not presenting the appeal or making the application within such period,"
and the words

"
appellant

"
and

"
the Court

"
appear to support the

illustration. So far as they go, however, these quotations from the

Limitation Act seem to me to favour the objection, or, in other words, the

opinion that the order in the present [37] case by a single Judge may be

(1) 4 B.L.R. Ap. 84. (2) 4 B. L. R. Ap. 103. (3) 2 B. L. R. A. J. C. 184.

(4) 10 B.L. R. A. C. 155. (5) 8 W. R. C. R. 141.
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impugned in the form stated before the Bench of the Court hearing the 1878

appeal. AUG. 21.

To my mind, however, the right of a respondent to take such an

objection may be allowed to rest on the very intelligible principle that the FULL

application to, and order by, the single Judge, is in the nature of an ex BENCH.
parte proceeding and behind the back of the respondent, who, until the T~^4
appeal comes on for hearing before the Division Bench, has no opportunity
of resisting the admission of the appeal, which it must be admitted he
has every interest to do. Nor without express legal enactment to the con-

trary can a respondent be deprived of the right to plead any matter,
whether preliminary or otherwise, which is relevant and germane to not

only the merits of the appeal but to the hearing of it. Other preliminary
objections, which may be competently considered on the application for

admission and not in my opinion more entertainable than that in the

present case, are constantly heard and disposed of on appeal ; such as,

for instance, on the ground of insufficiency of stamps, want of jurisdiction,

and the like, and there seems to be no reason, on principle or by analogy,

why a respondent should be less favourably situated as regards an objeo-
tion of the nature in question.

My answer therefore is that, in my opinion, my order of the 4th
December last may b>e impugned and set aside at the hearing of the appeal

by the Bench before whom it is brought for hearing, on the grounds that

the reasons assigned for admitting it are erroneous or inadequate.
PEARSON, J. In answering the question referred to the Full Bench,

it seems to me that a distinction must be made between an order admit-

ting an appeal after time, after the other party to the case has had an

opportunity of urging any objections he may have to make to its admission,
and an order admitting an appeal after time merely on the strength of the

explanation given or evidence adduced by the appellant himself of the

cause of his delay in preferring the appeal.
In my opinion an order of the first kind passed by a single Judge

cannot be impugned or set aside at the hearing of the apneal by the

Bench before whom it comes to be heard. For although [38] under
the rule of practice of the High Court, an appeal may be admitted by a

single Judge and afterwards be heard by a Bench of which that Judge
may or may not be a member, the Court which admits the appeal is not

one Court, and the Court which hears the appeal another distinct Court,
but both Courts are one and the same High Court ; and the Bench cannot be
held to have any power to review or interfere with the single Judge's deci-

sion between the parties on the point, whether sufficient cause was shown
by the appellant for not presenting the appeal within the prescribed period.

On the other hand, an order of the second kind passed by a single

Judge, inasmuch as it cannot bind the party who was not invited or

allowed to show cause why it- should not be passed, is, I conceive, on the

ground of equity, liable to be impugned and set aside when the appeal ia

heard by the Bench before which it is brought, under illustrations (6), s. 4,

Act IX of 1871.

TURNER, J. It is the practice of the Court to delegate to a Division

Bench composed of a single Judge its functions of admitting appeals. The
Bench so constituted enjoys the full powers of the Court, and 'can deter-

mine when an appeal shall be admitted or rejected. It is incumbent on
the Bench so appointed to consider (inter alia) whether the application is

presented within due time, or if presented after time whether sufficient

cause is shown for the delay. On these points the Bench composed of a
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1875 single Judge ordinarily decides ex parte. At the presentation of a plaint
AUG. 21. it is incumbent on the Court to see that the suit is within time and to pass

an ex parte decision on this point before bringing it on the register, yet it,

-fcULL
nevertheless, permits the defendant when he appears to answer the suit

BENCH, to plead limitation. In like manner, I am of opinion that the Bench which
~T~T hears an appeal ought to entertain and dispose of the respondent's objection

.

'

that the appeal has been admitted after the time allowed by law, and that
' '*'

no sufficient cause was shown for the delay in presenting the application,

notwithstanding the Court admitting the appeal may have held ex parte
that sufficient cause for the delay has been shown.

That the Court may, nay mush (except in the cases excepted), not-

withstanding the admission of the appeal, dismiss it if it be shown to have
been presented beyond time, is shown by tbe language of [39J the Limita-

tion Act. Tbe Court has therefore the power of dismissing an appeal at the

hearing for a reason which would have justiBed it in refusing to admit the

appeal, and I cannot see anything in the Procedure Code nor in the Limi-

tation Act which prohibits us from adopting the same practice in respect
of the plea of limitation when pleaded to the admission of the appeal, as

we have followed without objection in respect of the plea of limitation

in bar of suit.. We are bound to afford to a respondent the same oppor-

tunity of urging the one plea as to a defendant of urging the other ;
an-i we

should take the ruling of the Bench admitting the appeal in the absence

of the respondent as a decision subject to re-consideration on the appear-
ance of the respondent, in the same manner as we in practice hold the

admission of a suit on the register to be a decision subject to re-consider-

ation on the appearance of the defendant. The term
"

if the Court be

satisfied, &c," in s. 5, para. (6), applies in my judgment not only to

the Court exercising its function in admitting the appeal but to the Court

exercising its function in deciding the appeal. I would therefore reply that

the Court hearing the appeal can and should dispose of the plea urged by
the respondent.

SPANKIB, J. During tho argument several decisions of tbe Calcutta

Court were cited, and amongst them, the ruling of a

-
maJ rifcy of tbe Gourfc as delivered by Sir Barnes

Sirkar, (I).
Peacock, to the effect that an appellate Court, after

admitting and registering an appeal and serving notice

on the opposite uarty, has no power, at the hearing, to reject the appeal,

upon the ground that it was not preferred within the prescribed period.

When the Bill for the limitation of suits was introduced into the

Legislative Council on the 2nd December 1870, it was

claSe (c )TfL ori-
stated by Mr. Fitz-James Stephen that s. 5 "provides

ginaliy proposed are f r fche case where a period of limitation expires when
"
that no Court after the Court is closed, empowers the Court in proper

admitting and re- cases to admit an appeal or an application for review

shalTdiL^s
a

it

PP
on

affcer the period applicable thereto, [40] and declares,

the ground that it in accordance with a decision of Sir B. Peacock, that

was not presented an appeal once admitted shall not be dismissed as
within the prescrib- iate." The Bill as passed, Act IX of 1871, contains no
ed period. such provision as that contained in cl. (c), s. 5 of tbe

proposed Bill. Section 4 and s. 5 and els. (a) and (6) remain as they were
in the proposed Bill. It appears therefore that the Legislature in passing
the Bill, as amended, no longer intended to declare that an appeal once

(1) 8 W.R.C.R. 141.
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admitted shall not be dismissed on the ground that it was not presented 1875
within the prescribed period. AUG. 21.

Section 4 of the law as it is (Act IX of 1871) provides that "subject

to the provisions contained in ss. 5 to 26 (inclusive), every suit instituted, FULL

appeal presented, and application made after the period of limitation BKNCH,
prescribed therefor by the second schedule hereto annexed, shall be

a

~"

dismissed, although limitation has not been set up as a defence." The

provisions of s. 5, in so far as they affect the question before us, are

as follows : Clause (fc).

"
Any appeal or application for a review of judg-

ment may be admitted after the period of limitation prescribed therefor,

when the appellant or applicant satisfies the Court that he had sufficient

cause for not presenting the appeal or making the application within such

period." It is the appellant who is to satisfy the Court. No procedure
is laid down for calling upon the party, who would become respondent if

the appeal was admitted, to show cause why it should not be admitted.

It is enough if the appellant satisfies the Court that he had sufficient cause

for not presenting the appeal within the prescribed period. This is the

only point upon which satisfaction is required. The Court admitting the

appeal has to satisfy itself whether there is sufficient ground for admitting
and registering the appeal, in order that it may be heard and determined.

Until this has been done, no notice can issue under the law to respondent.
Under authority conferred by s. 13 of the High Courts Act of

Parliament, this Court has made a rule by which a single Judge may re-

ceive and admit appeals. But any rule made by the Court is subject to

the Laws and Regulations which may be made by the Governor-General in

Council. By s. 23, Act XXIII of 1861. a regular appeal shall be heard and
determined by a Court [41] of two or more Judges. This section amends
e. 332 of Act VIII of 1859, and it clearly refers to the number of Judges who
are to hear and determine the appeal. It does not touch the question of ad-

mission ; another section provides for the presentation of the memorandum
of appeal. Apoeais are to be preferred to the appellate Court and may be
admitted or rejected, and if admitted they must be registered either by the

Court or one of its officers ; after which follows the procedure by which they
may be eventually heard and determined. A single Judge of the Court, so

far, under the rules of the Court, appears to be competent to admit an appeal,

though after time, if the person who presents it satisfies him that he had
sufficient cause for not presenting the appeal within the prescribed period.

But when the respondent, in obedience to notice, after registration,

appears to answer the appeal (the case being then before the two Judges
who must, by law, hear or determine it), and finds for the first time that

the memorandum of appeal should have been presented at an earlier date

and that it is barred by s. 4 of Act IX of 1871, he of course takes a

preliminary objection to this eOect, not so much against the admission as

against the hearing and determination of the appeal. When he finds that

the appeal should not have been admitted at all, an objection of this

nature is the best answer that he can make to it, and one that be is

entitled to make, for he was no party to the admission. The order

admitting the appeal was not passed in bis presence or by the Bench
before which be is to answer the appeal. There is nothing in the law
which connects him with the appeal until ho is called upon to answer it,

and the Court which is to try the appeal is bound to dispose of his

objections to its being heard at all.

It has been said that the Court cannot reject the appeal at the

hearing, because, according to s. 350 of Act VIII of 1859, the

27



1 All. 42 INDIAN DECISIONS, NEW SERIES [Yol.

1875 judgment must be for confirming or reversing or modifying the decree of

AUG. 21. the lower Court, and therefore there is no authority for rejection. This was
the view taken by Sir Barnes Peacock in the case referred to above, which

FULL led to the enactment of s. 4, Act IX of 1871. Section 4, subject to the

BENCH, provisions of s. 5, provides that an appeal presented after time shall be~
dismissed, although limitation has not been set up as a defence. The illus-

'

trations of this section are as follows : "(&) A suit is instituted after the
'

' '''
prescribed [42] period of limitation. Limitation is not set up as a defence

and judgment is given for the plaintiff. The defendant appeals. The
appellate Court must dismiss the suit, (b) An appeal presented after

the prescribed period is admitted and registered. The appeal shall,

nevertheless be dismissed."

la the first illustration, though the defendant does not plead limi-

tation and a decree is passed against him, yet if he appeals, the moment
the Court hearing and determining the appeal finds that the suit was
barred by limitation, it must dismiss the suit. It must, as a Court, obey
the provisions of s. 4, which are imperative. The appeal, though it has

been admitted and registered, though on the hearing no objection as to

limitation has been taken by respondent, yet if the Court finds that it was
admitted too late, must be dismissed. The Court does not reject the appeal
but dismisses it, thus practically affirming the decree of the Court below.

The appellate Court then must dismiss the appeal. That is, the two Judges
who sit to hear and determine the appeal must dismiss it, even though a

single Judge has admitted and registered ib. It is not therefore the appel-
late Court hearing and determining the appeal that necessarily admits it,

nor is it bound by the admission and registration permitted by another

Judge.
It is contended that s. 4, being subject to the provisions of s. 5, if

the Court admits the appeal and has satisfied itself that the appellant had
sufficient cause for not presenting the appeal within time, the admission

under such circumstances cannot be questioned. But to this I would reply
that the Court receiving the memorandum of appeal has only to satisfy

itself on the showing of the person who presents it that the case is one
that may be admitted for registry. The Judge admitting the appeal is not

required to go beyond this. Clause (b) does not say that when the Court
has satisfied itself, it shall admit the appeal. Admitted it may be, but it

when it comes on forbearing, the Court sitting to hear and determine the

appeal finds, either of its own motion or on the representation of the

reapondent, that it was admitted after time without sufficient excuse, it is

bound under the provisions of s. 4 of the Act to dismiss the appeal. If, on
the other hand, the excuse is found to be sufficient, the provisions of s. 5

are fully complied with.

The appeal proceeds and is heard and determined.

[43] Holding this view of the case, I would reply that the Judges at

the hearing of the appeal are at liberty to question its admission by a

single Judge.

OLDFIELD, J. Section 5, Act IX of 1871, gives the Court a discretion

to admit an appeal after expiration of the period of limitation prescribed for

it, when the appellant satisfies the Court that he had sufficient cause for

not presenting the appeal within such period. The Judge of this Court

sitting for receiving applications and admitting appeals exercises a discre-

tion under this section, but subject to the provisions of s. 4.

Illustration (b) of s. 4, which applies generally to appeals after they
have been admitted and registered, is to this effect :

"
An appeal presented
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after the prescribed period is admitted and registered. The appeal shall, 1875

nevertheless, be dismissed.
"

This is a general direction for the dismissal AUG. 21.

of appeals under certain circumstances, notwithstanding their previous
admission and without reference to the authority admitting them, and FULL
will, in my opinion, apply to appeals admitted by a Judge of the Court BENCH,
under the discretion given him by s. 5, and this power of subsequent
dismissal, I apprehend, is intended to be exercised by the Court sitting
for the hearing of the appeal, and that Court having both parties before
it (which the Judge admitting the appeal had not), is bound to determine
whether the appeal should not be dismissed, sufficient cause not being
shown why it should be entertained after the period prescribed by
limitation.

1 A. 43 (F.B ).

BEFOBE A FULL BENCH.

Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie and Mr. Justice Oldfield.

QUEEN v. NAIADA.* [23rd August, 1875.]

Act XLV of 1860, ss. 59, 377 Punishment Transportation in lieu of Imprisonment.

When an offence is punishable either with transportation for life or imprison-
ment for a term of years, if a sentence of transportation for a term less than life

is awarded, such term cannot exceed the term of imprisonment.

[44] The Sessions Juoge of Moradabad convicted Naiada of the

offence described in s. 377 of the Indian Penal Code, and in consideration

of the offender's youth passed a sentence on him of 14 years' imprisonment
in transportation, instead of transportation for life. The Sessions Judge
followed a case in which the High Court passed a like sentence for a like

reason. The legality of the sentence appearing doubtful to Oldfield, J.,

before whom an appeal against the conviction and sentence came on for

hearing, the learned Judge referred the question to the Full Bench, with

the following remarks :

OLDFIELD, J. There is some doubt whether a sentence of ten years'

transportation is not the maximum which can be passed for the offence.

The punishment for the offence is transportation for life or imprisonment
of either description for a term which may extend to ten years. The Code
does not specifically provide transportation for any term shorter than life.

Section 59, however, provides that
"

in every case in which an offender is

punishable with imprisonment for a term of seven years or upwards, it shall

be competent to the Court which sentences such offender, instead of award-

ing sentence of imprisonment, to sentence the offender to transportation for

a term not less than seven years, and not exceeding the term for which by
this Code such offender is liable to imprisonment." It may be said that

this section refers to offences where imprisonment is the sole punishment,
and that the words

"
transportation for life," where they occur as denoting

a punishment, will include transportation for a term of years. But, on
the other hand, the terms of s. 59 seem to refer to all cases, whether trans-

portation for life be an alternative punishment or not, for the words of the

*
Appeal from a conviction by the Sessions Judge of Moradabad, dated the 26th

April 1875.
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1875 section are
"

in every case in which an offender is punishable with imprison-
AUG 23. ment, etc.," and the words "transportation for life," as used in s. 377, seem

not to allow the option of transporting for a shorter term, for had that
FULL been the intention, the words would have run

"
shall be punished with

BENCH, transportation for a term which may extend for life," just as in the latter

part of the section the words are "or with imprisonment of either descrip-
tion for a term which may extend to ten years

"

^ F-B )' I would draw attention to the note to s. 59 iu Mayne's Commentary
on the Penal Code, and the remarks at page 34 ia Morgan and Macpher-
son's Penal Code.

[45] The question is of some importance, now that the Government
of India, by its resolution dated the 17th of November 1874, has rescinded

the orders by which only life convicts were to ba transported to the Anda-
mans, and the Courts are likely to exercise more frequently their powers
of sentencing to transportation for a term of years.

OPINION.

The opinion of the Full Bench was as follows :

When the Indian Penal Code was originally drawn, it was in the con-

templation of the framers of the measure that no sentence of transporta-
tion should be passed for a less period than life, and the Bill was so

preoared. When the Bill was before the Council, a. 59 was introduced,
which enacts fchat in every casein which an offender is punishable with

imprisonment for a term of seven years or upwards, the Court may, in lieu

of awarding a sentence of imprisonment, sentence the offender to trans-

portation, for a term not less than seven years, and not exceeding the term
for which by the Code such offender is liable to imprisonment. No altera-

tion appears to have been made in the language of the several sections

which prescribed transportation as a punishment. Thus, in the majority
of instances, the words used are as follows :

''

shall be punished with
"
transportation for life or with imprisonment which may extend, &c."

While the Court has an option in determining the duration of the term of

imprisonment, it has no option in determining the duration of the term of

transportation. By s. 302 an offender convicted of murder shall be punished
with death or transportation for life. By s. 307 an offender convicted of

an attempt to murder shall, if hurt be caused, be liable to transportation
for life, or to imprisonment for a term which may extend to ten years.

By s. 389 an offender convicted of extortion under certain circumstances

may be punished with transportation for life. By s. 75, on a second con-

viction of certain offences, an offender
"

shall be subject to transportation
for life or to double the amount of punishment for which he would
otherwise be liable." In no section of the Code which prescribes trans-

portation as a punishment, with the exception of s. 59, is the language
used such as to leave the Court any option regarding the duration
of the term. If follows that a sentence of transportation for a period less

[56] than life can only be passed under the provisions of s. 59. and conse-

quently that when an offence is punishable, either with transportation for

life or imprisonment which may extend to ten years, if a sentence of

transportation for a term not less than life is awarded, the term cannot
exceed ten years.
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1 i. 46 (F.B.). 187g

BEFORE A FULL BENCH. AUO.JZS.

Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankte and Mr. Justice Oldfield.

4 m ar+

MDSAMMAT GANGA JATI (Defendant) v. GHASITA (Plaintiff)* ,p g (

L23rd August, 1875.J

Hindu Law Stridhan InJieritdnce Unchastity.

Pe, TUBNEB, OFFG. C.J., and OLDFIELD, J. Unohasiity in a woman does
not incapacitate bee fiom inheriting of stridhan.

Per PEARSON and SPANKIE, JJ. Unchastity in a woman does not preclude
her from keeping possession by right of inheritance of stridhan.

[F., 30 C. 521 ; 31 M. 100= 18 M.L. J. 70= 2 M.L.T. 533 ; 4 N.L.R. 31 ; Appr., 40 C.
650 (675) = 17 C.L.J. 438=17 C.W-N. 679 = 19 Ind. Caa. 129 ; R., 29 A. 4 = 3 A.
L.J. 537 ; A.W.N. (1906) 243;33 A. 702 (703) = 8 A.L.J. 8il= Il Ind. Caa. 43; 4

B. 104 ;
4 C.W.N. 743 ; D., 4 C 550 ; 22 C. 847.]

GHASITA, plaintiff, on behalf of his minor son, Mifihai Lai, sued Mus-
ammat Ganga Jati, his wife, to obtain possession from her of two houses
left by Musammat Radha, her maternal grandmother. It appeared that

the defendant's mother died in the lifetime of her grandmother, and that

the plaintiff and his wife lived with her grandmother until his wife left her

home with a paramour, when the plaintiff went to his own home, taking
his son with him. The defendant once sued her husband for maintenance,
but the suit was dismissed on the ground that she was leading a life of

profligacy. Subsequently to this her grandmother died, and the defend-

ant took possession of the houses in suit. The plaintiff obtained a certificate

of guardianship to Mithai Lai, although the defendant claimed the right
to be his guardian, and it was again recorded that the defendant was a

woman of bad character.

The defendant pleaded that the suit to dipossess her was not

maintainable, as Mithai Lai was not an heir according to Hindu [47J law,
of Musammat Radha, being a daughter's daughter's son. The Court
of first instance allowed the plea and dismissed the suit. The lower

appellate Court held that the defendant was excluded from inheritance by
the fact of her unchastity and decreed the claim. The defendant appealed
to the High Court.

The grounds of appeal raised the question whether a woman was
incapacitated by reason of unchastity from inheriting stridhana, and this

question the Court (Spankie and Oldfield, JJ.) referred to a Full Bench.
Pandit Nand Lai and Pandit Ajudhia Nath, for appellant.

Lala Lalta Parshad, for respondent.

Pandit Nand Lai. Under Hindu law, the right of succession to

property in general depends on the capacity to confer spiritual benefits on
the ancestors. The difference in the order of succession to a woman's
peculiar property shows that the rignt of succession to it does not depend
on such a capacity, and an incapacity therefore will not exclude from in-

heritance. There is no expression anywhere of a disability to succeed to

stridhana, and it cannot be implied. A daughter being entitled to inherit,

is entitled to inherit chaste or unchaste.

*
Special Appeal No. 225 of 1875, from a decree of the Judge of Mirzapur, dated

the 29th January 1875, reversing a decree of the Munsif, dated the 22nd August, 1874.

31



1 All. 48 INDIAN DECISIONS, NEW SERIES

1875 Lala Lalta Parshad. It is provided that unchastity in a widow
AUG. 23. creates a forfeiture, but there is no provision as to the chastity of a

daughter or other famale relation. But the rules which exclude from in-
FULL heritanca apply generally to all property. A man who is an outcast cannot
BENCH, inherit. A woman who is unchaste becomes an outcast.

1 A. 46 JUDGMENT.
(PR)

TURNER, OFFG. C. J. It appears to me immaterial whether the

property in suit was or was not the stridhan of the grandmother. In
either case, I am of opinion that the daughter is not deprived, by her un-

chastity, of her right of succession under the law administered by our

Courts.

The objection to her succession is only based on the general rule

embodied in the text of Narada cited ia the Mitakshara (Ohap. ii, s. 10),

and again in the Dayakrama Sangraha (Chap, iii), and in Dayabhaga
(Chap, v., s. 13), that a person addicted to vice doss not [48] inherit. No
doubt this rule is cited and treated as well established by the author of

the Mitakshara, but for many years it has not been enforced in our

Courts.

I was myself a party to a decision in which it was held that want of

chastity in a mother does not defeat her right of inheritance, and the same
rule which, it is contended, deprives a daughter of a right of succession,

would also operate to deprive the mother of succession.

PEARSON, J. The question which arises in this case is whether
Musammat Ganga Jati is precluded, on account of her unchastity, from

keeping possession, by right of inheritance, of the estate left by her

maternal grandmother. If we are to understand that she is leading a

vicious life, she might appear to be so precluded by a strict and literal

application of the Hindu law. Among those described as excluded from
inheritance is "one who is addicted to vice." Mr. Colebroke, however,

says, in regard to the causes of disinheritance mentioned in the tenth

section, Chap, ii, of the Mitakshara, that, while he is not aware that any
have been abrogated or become obsolete, he does not think that any of

our Courts would go into proof of one of the brethren being addicted to

vice, or profusion, or being guilty of neglect of obsequies and duty towards
ancestors. Since this remark was recorded by Mr. Colebrooke more than,

half a century has elapsed, and it may perhaps be doubbed whether such
causes of disinheritance as those indicated by him have not become
obsolete in practice. It is less probable now than it was then that our

Courts would recognize any one of those causes as a sufficient ground for

declaring any man incapable of inheriting property ;
and if this be so, one

would hardly be justified in depriving the (defendant) respondent in this

case of her maternal grandmother's estate.

As to the text which says that "a woman, who acts maliciously and
is shameless, and a destroyer of property, and addicted to immorality, is

unworthly of wealth," I have had occasion in another case to observe that

it cannot, without violence, be construed to mean that she is to be de-

prived of property which has come into her possession ; and there is

reason to believe that the text refers only to property recieved by her from

her husband.

[49] I am therefore disposed to answer in the negative the question-

which has been put to us as it arises in the case in appeal.

SPANKIE, J. I agree entirely with this opinion.

32



I.] MUSAMMAT GANGA JATI V. GHASITA 1 All. 50

OLDPIELD, J. There is no passage to be found in the Mitakshara 1878
or other authority followed in the Benares school, debarring a woman AUG. 23.

living in unchastity from inheriting stridhana.

It is not expressed among the causes of exclusion from inheritance in FULL
chap. II, s. 10, Mitakshara, and whether it would become so when accom- BENCH,
panied by deprivation of caste is not the question before us.

There is a text of Naroda cited in Mitaksbara, chap. II, s. 10, v. 3, to * * *6

the effect that one who is addicted to vice takes no share of the inherit- (F.B.).

ance but the Courts would not give effect to a text of this nature, vague
in itself and obsolete in practice.

The only other passages to be found in authorities recognised in the

Benares school, from which such exclusion from inheritance can in any
way be inferred, are cerbain passages in the Viramifcrodaya of Mitra-Misra

in the chapter treating of stridhana in West and Biihler's Digest of Hindu
Law Oases, Bk. II, Appendix, s. 1, para. 17. The author, after stating that,

on a wife's supersession by her husband taking a second wife, he must
restore to her the property she may have given him, and that she may
exact maintenance, confines the operation of this rule to the case in which
she is blameless, and remarks :

"
A wicked wife receives no separate

property whatever," and goes on to cite the text of Gatyayana :

" A wife

who acts unkindly towards her husband, who is shameless, who destroys
his effects, and who takes delight in being faithless to his bed, is unworthy
of separate property." But this passage refers to a particular kind of

property, that which the wife has given to her husband for his use, or

which she is entitled to receive from him on his taking another wife. The
same passage from Catyayana is cited in the Smriti Chandrika, ch. IX,
s. 11, para. 24, referring to the same description of stridhana. It cannot

be inferred from such passages that a woman is excluded from inheriting
stridhana from her female relations.

It was argued before us that the right of succession to stridhana,

equally with the succession to other properfy, is inseparable from

[50] the capacity to confer benefits on the ancestjrs, and that this capa-

city is lost by reason of unchastity. It may be that the right of succes-

sion to stridhana is intimately connected with such a principle by the law
current in Bengal, as would appear from the Dayabhaga, Dayakrama
Sangraha, Vyavastha Darpana, but it is also certain that, even by that law,
the right of succession to this kind of property does not rest exclusively
on such principle. This appears from the permitted succession of barren

and widowed daughters, notwithstanding they confer no direct benefits

through the medium of sons ; and the note to ccccxcviii, Colebrooke's

Digest, vol. 2, page 612, gives the general opinion that the advantages
afforded are not principally considered in treating of separate property held

by women. Under the law of the Mitakshara this is still more the case,

and throughout that work, and the commentators, no allusion is made to

the principle of succession to stridhana resting on a capacity to benefit the

ancestors by offering funeral oblations. In Macnaghten's Hindu Law it

is stated that "this description of property is not governed by the ordinary
rules of inheritance : it is peculiar and distinct, and the succession to it

varies according to circumstances." In fact, a woman succeeds to strid-

hana rather by reason of consanguinity and in order to afford her some
provision. This is shown to be so from the fact that those persons who
are worst provided for, or least capable of providing for themselves, are

the first in the order of heirs. The argument must, therefore, I think, be

dismissed which rests the exclusion from inheritance on the incapacity to
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1875 confer benefits on the deceased. Nor does the fact that the unchaste

AUG. 23. widow is excluded from inheriting her husband's separate estate afford

any argument in the case before us, as the widow's exclusion rests on
FULL express texts and with reference to grounds inapplicable to the case of a

BENCH, woman's succession to the stridhana of her female relations ; and the

same may be said of the rule which imposes chastity as a condition on the
1 A. 46 daim of dependent female members of a family to be supported from the
(P.B.). estate in the. hands of the male members.

No decided cases on the point have been brought to our notice There
is only tbe case in vol. 2, Macnaghten's Hindu Law, p. 132, where, in

answer to the question, Oan a daughter who lives in a [51] state of pros-

titution take her parent's property by right of inheritance, tbe reply is

given,
"
a daughter who has given herself up to prostitution, or one who

is unchaste, is wholly incompetenb to inherit the property left by her

parents." But it is not clear if this refers to stridhana, or if the exclusion

is by reason of unchastity entailing loss of caste.

In the absence of any express law, or of any custom handed down or

supported by a course of decisions of the Courts, the answer to the refe-

rence should, I apprehend, be that unchastity will not disqualify a woman
from inheriting the stridhana of her female relations.

1 A. 51.

APPELLATE CIVIL.

Mr. Justice Spankie and Mr. Justice Oldfield.

FATIMA BEGAM (Plaintiff) v. SAKINA BEGAM AND ANOTHEE
(Defendants).* [20th July, 1875.]

Dwelling-place Act VIII of 1859, s. 5 Act XXIII of 1861, s. 4 Jurisdiction.

The fixed and permanent home of a man's wife and family, and to which he
has alwava the intention of returning, will constitute his dwelling-place within
the meaning of s. 5 of Act VIII of 1859, and s. 4 of Act XXIII of^lSGl.

[N.F., A.W.N. (1892) 115 ; R., 13 Cr.L.J. 522 = 15 Ind. Gas. 794= 5 S.L.R. 220.]

THE plaintiff, who was the daughter of Yasin Khan, deceased, sued
in the Court of the Subordinate Judge of Farukbabad to recover her share

of the estate left by her father, consisting of immoveable and moveable

property in the district of Farukhabad, and the sale proceeds of a house
at Calcutta. The defendants were the widow of Yasin Khan, Musammat
Sakina Begam, and his nephew Azim Khan, who had married the widow.
At the time the suit was brought, Azim Khan, who was a sawar in the

Scinde Horse, was with his regiment. The defendant Musammat Sakina

Begam was residing in his family residence in the district of Farukhabad.
The Court of first instance decreed the claim in part. The lower appellate
Court reversed the decree and dismissed the suit on an objection taken by
the defendant's pleader in appeal, that the suit was not maintainable with
reference to s. 4 of Act XXIII of 1861, which requires that the sanction

of the High Court should be obtained for the trial of a suit, when all the

[52] defendants are not residing within the jurisdiction of the Court in

*
Special Appeal, No. 573 of 1875, from a decree of the Judge of Farukhabad, dated

the llth May, 1875, reversing a decree of the Subordinate Judge, dated the 27th Janu-

ary 1875.
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which the suit was brought, the lower appellate Court holding that the

defendant Azim Khan was not residing within the Courb's jurisdiction.

On special appeal by the plaintiff, it was urged that the suit being one

for the possession of both immoveable and moveable property, the lower

appellate Court erred in holding that tha absence of one of the defendants

from the territorial jurisdiction of the Court of first instance was fatal to

the case and took it out of its jurisdiction ; and that the lower appellate

Court had placed a wrong construction on s. 4 of Act XXIII of 1861.

Mr. Mahmood and the Junior Government Pleader (Babu Dwarka
Nath Banarji), for the appellant.

Pandit Ajudhia Nath and Pandit Bishambhar Nath, for the respond-
ents.

JUDGMENT.
The judgment of the Court (after setting out the facts as above

stated) was as follows :

In our view the lower appellate Court is in error, and Azim Khan's
residence or dwelling within the meaning of those terms in s. 5, Act VIII
of 1859, and s. 4, Act XXIII of 1861, is in the jurisdiction of the Farukha-
bad Civil Court.

The words dwelling or residence are synonymous with domicile or

home, and mean that place where a person has his fixed permanent home,
to which whenever he is absent he has the intention of returning. In Lord
v. Colvin (1) it ^as held

"
that place is properly the domicile of the person

in which he has voluntarily fixed the habitation of himself and family,
not for a mere special and temporary purpose, but with a present intention

of making it his permanent home, unless and until something (which is

unexpected or uncertain) shall occur to induce him to adopt some other

permanent home." And in a case cited in Broughton's Civil Procedure

Code, R. v. Murray (2), it was held that a man may have two dwelling-
places, living sometimes at one and sometimes at another, and during his

temporary absence each house though empty, if there be an animus
revertendi, will still be his dwelling-house.

[53] In the present case, Azim Khan, being a sawar in the Scinde

Horse, his duties no doubt oblige his presence with his regiment for the

greater part of his service, but the quarters of a regiment, always liable

to be changed, are the temporary and not the permanent residence of the
soldier ; Azim Khan's family residence, admittedly within the jurisdiction
of the Court, and the fixed and permanent home of his wife and family,
and to which he has always the intention of returning, will constitute his

dwelling-place within the meaning of the law.

We reverse the deceee of the lower appellate Court and remand the
case under s. 351, Act VIII of 1859, for trial of the appeal. Costs to

follow the result.

1875
JULY 20.

APPEL-

LATE

CIVIL.

i A. si.

(1) 4 Drew 366
; 28 L. J. Chanc. 361. (2) 3 East P. 0. 496.
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BEFOEE A FULL BENCH.

FULL Mr, Justice Turner, Officiating Chief Justice, Mr. Justice Pearson,

BENCH. Mr. Justice Spankie, and Mr. Justice Oldfield.

1 A ' 3 PARMESHAR BAI AND OTHERS (Defendants) v. BISHESHAR SINGH
AND OTHERS (Plaintiffs)*. [22nd August, 1875.]

Hindu Law Inheritance Act I of 1872, s. 108 Act XVIII of 1872, s. 9 Missing
person Presumption of death Burden of proof Act VI of 1871, s. '24.

The reversioners next after J. to the estate of S., deceased, sued to avoid an
alienation of S.'s estate affecting their reversionary right made by his widow.
J. had not been heard of for eight or nine years, and there was no proof of his

being alive. Held that his death might be presumed under the provisions of

s. 108, Act I of 1872, for the purposes of the suit, although, in a suit for the

purpose of administering the estate, the Court might have to apply the
Hindu law of succession prescribed when a person is missing and not dead.

[F., 11 B. 433 ; R., 8 A. 614 ; D., 2 A. 625.]

THE plaintiffs sued, as being reversioners to Salig Eai, deceased, the

next heir, Janki Eai, being missing, for the cancelmenb of a mort-

gage of the real estate of Salig Eai made in favour of Fakir Eai, Lachmin
Eai, and Parmeshar Eai, defendants, by his widow, Musammat Ablaki,

defendant, in so far as the mortgage affected their reversionary right, and
for a declaration of that right. The mortgagees, defendants, equally with

the plaintiffs, were reversioners to Salig Eai. The defendants denied that

Janki Eai was [54] missing, alleging that he was in the Mauritius, where
he had been for the last eight or nine years ; and contended therefore that

the plaintiffs were not competent to bring the suit, the Hindu law requir-

ing that a person should be missing for 12 years before he could be

held to be civilly dead. They admitted that Janki Eai had not been heard

of for eight or nine years and that there was no proof of his being alive.

The Court of first instance held, and the lower appellate Court

concurred with it, that Janki Eai must be regarded as civilly dead, the

defendants having failed GO rebut the presumption against them by s. 108,

Act I of 1872.

On special appeal by the defendants it was contended by them that

Act I of 1872 did not affect the Hindu law, and that the plaintiffs could

not bring their suit before the expiration of 12 years from the date that

Janki Eai was last heard of.

The Court (Stuart, C. J. and Spankie, J.) referred the following

question to the Full Bench :

"
Is the question whether a man be alive or "dead one simply of evi-

dence, not necessarily forming a portion of the Hindu and Muhammadan
law of succession and inheritance, inasmuch as the order of succession,

devolution of property, are not really affected by its determination, and
therefore its determination should follow the rules of evidence in Act I

of 1872; or is it a question which can only be answered in accordance with

the presumption allowed to be drawn by the Hindu and Muhammadan
law of succession and inheritance, and therefore so much a portion of these

laws, that the Courts are bound to follow the provisions of s. 24, Act VI
of 1871, in dealing with it ?

"

*
Special Appeal, No. 187 of 1875, from a decree of the Judge of Benares, dated the

8th December 1874, modifying a decree of the Munsif, dated the 14th August 1874.
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The reference was accompanied with the following remarks : 1875
Section 107 of the Evidence Act provides that, when the question is Aua, 22.

whether a man is alive or dead and it is shown that he was alive within

thirty years, the burden of proving that he is dead is on the person who -FULL

affirms it. Section 108, as amended by s. 9, Act XVIII of 1872, is as BENCH.
follows :

"
Provided that when the question is whether a man is alive

or dead, and it is proved that he has not been heard of for seven years
* 8'

by those who would naturally have [55] heard of him if he had been ("*)

alive, the burden of proving that he is alive is shifted to the person who
affirms it."

The mortgagor defendant, especially, and the other defendants,

equally with plaintiffs, are those who would have naturally heard of Janki
Bai had he been alive, and the defendants are the persons who affirm

that he is alive. The onus therefore has been laid on the right party.
One thing is quite certain, that the question whether Janki Bai is alive

or dead is the question which must be answered prior to the determina-
tion of the suit on its merits. When the question is whether a man is

alive or dead, what is the effect of these two sections? Do they establish

one uniform rule in all cases, or are the Courts bound to follow what
has been held to be the Hindu and Muhammadan law on the point ?

In the first report on the draft Bill the Committee remarks :

" We
have, however, admitted one or two such presumptions to a place in the

Code, as in the absence of an express rule the Judges might feel em-
barrassed. These are the presumption of death from seven years'

disappearance and the presumption of partnership."
The Senior Government Pleaier (Lala Juala Parshad) and Munshi

Hanuman Parshad, for the appellants.
Lala Lalta Parshad, for the respondents.

OPINIONS.

The following opinions were delivered :

TURNER. OFPG. C. J. and PEARSON, J. The plaintiffs in this suit

are not claiming the estate of Janki Rai, the missing person, by right of

inheritance. Were they claiming it, inasmuch as Janki Bai has been

missing for only eight or nine years, their claim might be inadmissible

under Hindu law. But they are claiming nothing belonging to him.

He is the next heir or reversioner to one Salig Bai, deceased, whose
estate is retained during her lifetime by bis widow Musammat Ablaki ;

and this suit is brought by the plaintiffs, as next reversioners after

the aforesaid Janki Bai, in consequence of his absence, for the avoid-

ance of a deed of mortgage executed by Musammat Ablaki to the

detriment of their reversionary rights. Under the circumstances, there

seems to be no reason why the provisions of s. 108 of the Evidence Act
should not be applicable. The death of Janki Bai may be [56] pre-

sumed for the purposes of this suit, although, in a suit for the purpose
of administering the estate, the Court might have to apply the law of

succession prescribed when a person is missing and not dead.

SPANKIE, J. It appears to me that the question whether a man be

alive or dead is one simply of evidence, and has no immediate connection
with the devolution of property under the Hindu or Muhammadan law,
and its determination should follow the rules of evidence in Act I of 1872.

When a person is claiming the estate of a missing person, ha could not

do so, if a Hindu, until after the expiration of 12 years from the date of

that person's forsaking his family, and being lost sight of, or if a
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1875 Muhammadan, until 90 years had passed from the date of the missing
AUG. 22. person's birth. The period at which the estate of a missing person

may be claimed under the Hindu or Muhammadan law seems to be
FULL unaffected by the sections of the new Act referred to.

BENCH. OLDFIELD, J. Under Hindu law the property of a missing person:

~T~~ will not vest in the next heir until the expiry of at least 12 years from the
' '

date that the missing person forsook the family, supposing that during the
'

'
'*' interval no intelligence of him has been received : and if the present case

were one in which the plaintiff sues to succeed to the property of a missing
person, it may be that we should apply the Hindu law as to the presump-
tion of death, with reference to s. 24, Act VI of 1871.

But the case before us is not of this character, and there is no question
in respect of the devolution of property of a missing person. The plaintiff

sues to protect property in the hands of a widow from alleged illegal

alienations made by her, and ordinarily the next heir should sue, but in

this case the missing person is the next heir, and plaintiff asks to ba

allowed to sue, and on the ground that the next heir is missing and pre-

sumably dead.

The decision will determine no right of inheritance or succession, so

as to make Hindu law necessarily applicable, and in such a case, the general
rules of evidence under the Evidence Act as to the presumption of death
and consequent burden and proof may, in my opinion, properly apply to

this case.

1 A. 57 (F.B.).

[S7] BEFOBE A FULL BENCH.

Mr, Justice Turner, Officiating Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie and Mr. Justice Oldfield.

HAMIE SINGH AND OTHERS (Defendants) v. MUSAMMAT ZAKIA
(Plaintiff).* [27th August, 1875.]

Muhammadan Law Inheritance Minor.

Two of the widows of a deceased Muhammadan sold a portion of his real estate

to satisfy decrees obtained by creditors of the deceased against them as his repre-
sentatives. The sale-deed was executed by them on behalf of the plaintiff, a

daughter of the deceased, she being a minor, in the assumed character of her

guardians.

Held, if the plaintiff was in possession, and was not a party to, or properly
represented in, the suits in which the creditors obtained decrees, she could not be

bound by the decrees nor by the sale subsequently effected, and she was entitled

to recover her share, but subject to the payment by her of her share of the debts

for the satisfaction of which the sale was effected.

[P.. A.WN. (1881)16; 19 Ind. Gas. 911 (912)
= 6 8.L.R. 268; Ap., 7 A. 822 (F.B.)

= A.W N. (1885) 248 ; 11 C. 421 ; R., 1 A. 533 ;
4 A. 361 ; 9 A. 340 ; 20 B. 199 ;

26 M. 734; Observed, 37 M. 514 = 15 Ind. Gas. 576 (579)
= 23 M.L.J. 244 (249)

= 12 M.L.T. 147 = (1912) M.W.N. 889 (892); D., 26 A. 22
;

5 O.G. '201;
9 O.C. 97.]

THE plaintiff sued to obtain possession, by right of inheritance, of a
share in certain property forming portion of the real estate of her deceased

father. The property was sold during her minority to satisfy decrees

Special Appeal No. 168 of 1875, from a decree of the Subordinate Judge of

Moradabad, dated the 4th December 1874, affirming a decree of the Munsif of Amroha,
dated th 30th March 1874.
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obtained by creditors of her deceased father against two of his widows, 187S

Musammat Sadat-un-nissa and Musammat Maghlu, as his representatives. AUG. 27.

The sale-deed was executed by them OQ behalf of themselves, and as

guardians of his minor children. The deceased left considerable personal

property as well as real. The plaintiff was not the daughter of either BENCH.
Musammat Sadat-un-nissa or Musammat Maghlu, but of a third widow of

4T~^7
the deceased. At the time of the sale she lived with her mother, but was ' '

supported by Musammat Maphlu. She had no legal guardians at the time.
'

'''

From the sale-deed it appearad that she was in possession of the property.

It did not appear that the plaintiff was a party to the suits brought by the

creditors, and properly represented in those suits, nor whether the decrees

obtained in those suits passed on confession of the defendants in them, or

after proof of the debts. The Court of first instance held that the sale was
invalid, because, the defendants, Musammat Sadat-un-nissa and Musammat
Maghlu, 158} were not competent to deal with the plaintiff's share in her

deceased father's estate as her assumed guardians, and because there was
no necessity for the sale of the share, as it appeared that the personal

property of the deceased was sufficient to have met his debts. In this

view the lower appellate Court concurred.

The vendees appealed to the High Court, the grounds of appeal being
as follows :

"
(1) When it is admitted that the property in dispute

was sold for the payment of the debts of the ancestor, and that such debts

were paid, it is improper to set aside the sale. (2)When no legal guardian,

according to the Muhammadan law, was present, and the property was
sold by the stepmothers of the plaintiff, who were in possession, for the

payment of the debts of the ancestor, such sale is valid according to law.
"

The Court (TURNER and OL.UPIELD, JJ.), in reference to the doctrines

of Muhammadan law expounded in Bk. XX., ch. 4, of the Hedaya, referred

to the Full Bench the following question :

"
Whether, under the circumstances found by the Courts below, the

sale by the widows in possession, against whom decrees had passed as

representatives of the deceased, is or is not binding on all the heirs, the sale

being made for the purpose of satisfying such decrees."

Babu Oprokash Chandar, for the appellants, contended that the sale

was valid under Muhammadan law, the property having been sold by the

heirs in adverse possession of it in satisfaction of a debt adjudged to be

duo from it.

Munshi Hanuman Parsad, for the respondent. This is not a case of

a sale by one or more heirs in possession of an estate to satisfy a debt

against the estate. It is the case of the sale of a minor's property by a

so-called guardian, and is illegal under Muhammadan law.

JUDGMENT.

TURNEK, OPFG.'C.J. and SPANKIK and OLDFIELD, JJ., concurred in

the following opinion :

Under the Muhammadan law, the estate of a deceased person must
be applied to the payment of his funeral expenses and debts before the

heirs can make partition of it. The discharge of debts is a matter of

necessity, the right of the heirs is connected with the [59] estate on the

sole condition of its being free from incumbrance, whence it is that the

discharge of the funeral expenses precedes the right of the heirs, as

that is also a matter of necessity Hedaya, Bk. XXV. Nevertheless, the

circumstance of a small debt attaching to the estate of a deceased person
does not prevent the heirs from inheriting, whereas if the estate were
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1875 completely involved in debt they would ba prevented Hedaya, Bk. XXVI.
AUG. 27. While then the heirs might lawfully take possession of an estate not

completely involved in debt, the creditors have the right to sue such of the
FULL heirs as have taken tbe estate ;

"
but they are entitled to have recourse to

BENCH, a single heir only in a case where all tbe effects are in the hands of that

heir;" and the reason given is
"
that although any one of them (the heirs)

1 A. 5i may ac j. ag pia in fciff in a Cause on behalf of tne others, yet he cannot act
(F.B.), ag defen(jant on their behalf unless the whole of the effects are in his

possession."
There is, however, still another provision of the Muhammadan law,

that if a creditor desires to realize bis debt out of the akar, or immoveable

property, of the deceased, he cannot obtain a decree to the prejudice of

heirs who are not parties to the suit on tbe mere confession of some of the

heirs, but he must establish his claim by proof Hedaya, Bk. XXXIX.,
ch. 1.

In the case now before the Court it appears from the sale-deed that

the plaintiff was in possession, and that the deed was executed on her

behalf by a person who had no legal right to represent her. It does not

appear whether she was or was not a party to the suits brought by the

creditors and properly represented in those suits : nor whether the decrees

obtained in those suits passed on confession of the defendants or after

proof was given of the debts.

If the minor was in possession, and was not a party to, or properly

represented in, the suits in which the creditors obtained decrees, then it

would seem she cannot be bound by the decrees nor by the sale subsequently
effected, and she is entitled to recover her share but it is only equitable
to require that the recovery of her share should be contingent on the pay-
ment by her of her share of the debts, for the satisfaction of which the

sale was effected.

PEARSON, J. The doctrine that a sale made by one or more of the

heirs of a deceased Muhammadan, in lawful and exclusive [60] possession
of his estate, in discharge of a debt which has been adjudged to be due
from it, is valid, though it appears reasonable and equitable, may not be

altogether free from doubt. But in the case in which this reference has

been made, it is not clear that the two widows, who took upon themselves
to sell the plaintiff's share, were lawfully in possession of it to her exclu-

sion, and they were certainly not legally competent to act on her behalf

as her guardians. Under the circumstances, it would seem, therefore,

that she is entitled to recover her share, on payment of her share of her

father's debt which was discharged by tbe sale (1).

(1) The case having been returned to the Division Bench (TURNER and OLD-
FIELD, JJ.), it waa remanded to the lower appellate Court to try the following issues :

" Was the plaintifi a party to, and properly represented in, the suit in which the cre-

ditors of her ancestor obtained decrees which were subsequently satisfied by the sale

proceeds ? What is the sum she was bound to contribute in payment of the debts dis-

charged out of the sale proceeds ?
"
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1 A. 60 (F.B.).

BEFORE A FULL BENCH.

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie, and Mr. Justice Oldfield.

LYELL (Defendant) v. GANGA DAI (Plaintiff)* [1st June, 1875.]

Currier Duty of persons sending goods cf a dangerous nature Notice Act XVIII of
1854, s. 15 Act Kill of 1855 Negligence Action for compensation for destruction

o\ life.

Held (PEARSON, J., dissenting), that a person who sends an article of a

dangerous and explosive nature to a railway company to be carried by such

company, without notifying to the servants of the company the dangerous nature
of the article, is liable for the consequence of an explosion, whether it occurs in

a manner which he could not have foreseen as probable, or not.

Held, also (PEARSON, J.. dissenting), that such a person is liable for the

consequences o an explosion occurring in a manner which he could not have

foreseen, if he omits to take reasonable precautions to preclude the risk of

explosion.

Mode of estimating damages under Act XIII of 1855 discussed.

THE plaintiff sued, under Act XIII of 1855, to recover Rs. 9,360,

damages for the loss of her husband, Babu Ganpat Bai, deceased.

[61] The plaint stated that the plaintiff's husband was in the service

of the East Indian Railway Company at Allahabad, and entrusted with
the duty of despatching goods. On the 29th November 1872, the defend-

ant, through his servant William Henry Pollard, sent to the Allahabad

railway station a box containing combustible and dangerous substances

for despatch to Gwalior, without notifying the contents, as he was bound
to do by law, and the said box was placed as usual in the railway station

near the very place where the plaintiff's husband was performing his duty.

Suddenly the said box, owing to its having been filled with explosive

materials, exploded, and thereby the plaintiff's husband was wounded in

so serious a manner, that he died from the effects of the injury be had
received ; and thus, independently of the comfort, happiness, prospects,
and security which a wife enjoys during the lifetime of her husband, the

plaintiff has been deprived of the advantages derivable from his salary.

At the time of the fatal occurrence the plaintiff's husband was 31 years
old. and assuming the natural term of human life to be 70 years, the

plaintiff has, independently of his prospects of promotion, sustained a

loss to the extent claimed, calculated on the salary of the place he held on
the date of his death. Hence the suit.

The defendant alleged in his written statement (1) that the box in

question did not contain any combustible or dangerous substance as

alleged by the plaintiff, and that the occurrence of the explosion was still

a mystery to all experts in chemistry : (2) that there was no reason to

suppose that the plaintiff's husband lost his life through the omission to

declare the contents of the box in question ; for even if it had been mark-
ed

"
dangerous," there would be evidence to show that the railway

authorities would have placed the box precisely where it was located

before despatch, and the deceased would have presumably dealt with it

in no different manner than he did when the explosion unaccountably
took place : (3) that the amount of damages laid was grossly excessive.

*
Appeal under ol. 10 of the Letters Patent, No. 2 of 1875.
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It appeared at the trial that on the 19th of November 1872, the

defendant, who carried on the business of a chemist in Allahabad, received

from a customer at Gwalior an order for certain chemicals, and among
others for a detonating powder. He delivered this order [62] to an assist-

ant, Mr. Pollard, a qualified chemist, directing him to execute it, and to

despatch the articles. The defendant had previously supplied his customers
with detonating powder composed of equal parts of black sulphuret of

antimony and chlorate of potash. These ingredients were not compounded
in the shop, but sent to customers in separate bottles. On this occasion,

however, Mr. Pollard, without having received any express orders, prepared
a detonating powder composed of one part sulphur and three parts of

chlorate of potash, and these ingredients he compounded and placed in

one bottle. Having delivered the articles ordered to the packer,
Mr. Pollard went to the defendant and consulted him about it. The de-

fendant enquired of Mr. Pollard how he had prepared the detonating

powder, and Mr. Pollard informed him. The defendant observed that he

supposed the ingredients had been placed in separate bottles.

Mr. Pollard replied that they had been placed in one bottle. The defend-

ant enquired if that was quite safe. Mr. Pollard said that he had

frequently made it in England and kept so. He added that the bottles

were being packed, and he would mark the box
"
dangerous," as a

precautionary measure, to be taken care of by the railway company. The
bottle containing in all lib of detonating powder was wrapped in paper
and tow, and placed with seven other bottles (similarly prepared) in a

box, which was sent by a coolie to the railway station to be despatched

by passenger train. The forwarding note which was sent with the box
contained no description of the character of the contents. The box was
not marked dangerous, nor was any notice given, nor did any thing exist

which could suggest to the servants of the company that the box contained

any explosive substance or required care in manipuiation. The box was

weighed and placed in the parcel room. Outside the door of the parcel
room was a semi-circular counter, boarded to the floor, with an opening
in the centre affording passage to the parcel room. The space enclosed

by it was of limited extent. After attending to his duties in connection

with a train which was leaving the station, the deceased whose duty it was
to receive parcels directed the coolie to bring the box from the parcel room.
He did so, and placed it inside the counter and near the passage. The
deceased, standing at the counter, commenced to write the usual receipt ;

and while be was engaged in so doing, the contents of the box exploded.
The front [63] of the counter was blown out, the deceased was severely

wounded, and died from the effects of the injuries sustained.

There was no direct evidence as to the cause of the explosion. A clerk

in the station-master's office, Ganpat Rai by name, was standing outside

the counter speaking to the deceased when the explosion occurred. He
stated that the box was not visible to him, the counter being so construct-

ed that it was impossible to see from the outside what was lying inside.

The coolie who carried the box from the defendant's premises to the

railway station deposed as follows :

"
I had placed the box just at the

passage of the counter. The Babu was writing the receipt when the box

exploded. I ran off towards the west. I carried the box on my head to

the railway. It did not tumble down on the way, nor did it tumble down
when it was weighed, nor when I took it to the office, nor when I brought
it from the office and placed it inside the counter. It received no shock.

No one kicked at the box, for nobody went that way." The witness was
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standing outside the counter at the time of the explosion, and about a

yard from it.

The station-master at Allahabad, who was called by the plaintiff,

stated in cross-examination as follows : "I don't know what the clerk

(deceased) would have done with the box if it had been marked "dangerous ;"

but if it had been so marked, it was his duty to report it to me. In the

meanwhile, of course, he would have allowed the box to remain on the

platform. There is no separate place in our Allahabad station for keeping
such parcels. There is nothing in the rules of the railway company to

compel Mr. Lyell to declare the contents of such a parcel, unless he knew
that it was dangerous." In re-examination the witness deposed that, in

the case of dangerous articles, except gunpowder and kerosine oil, he

thought the consignor was bound fco notify the dangerous character of the

articles to the railway authorities, so that they might consider whether to

receive the article or not, and to make special charges as to rate, and

special arrangements to insure safe transit.

In the opinion of the experts examined, the explosion might have
been due to the application to the detonating powder of some external

agency, such as friction or percussion. Two of these [64] experts stated

that the spontaneous explosion of a detonating powder so composed was a

thing unknown. The third, assuming the box suffered no violence of any
sort, was of opinion that the explosion might have taken place owing to

chemical action having arisen between the ingredients constituting the

detonating powder.
Section 15 of Aot XVIII of 1854 (an Act relating to railways in India)

enacts that
"
no person shall carry upon any such railway any dangerous

goods, or be entitled to require any such railway company to carry upon
such railway any baggage or goods which, in the judgment of the company
or any of their servants, shall be of a dangerous nature ; and if any person
shall carry upon such railway any dangerous goods, or shall deliver to

such railway company any such goods for the purpose of being carried upon
such railway, without distinctly marking their nature on the outside of

the package containing the same, or otherwise giving notice in writing of

the nature thereof to the book-keeper or other servant of the company to

whom the same shall be delivered for the purpose of being so carried, he
shall be liable to a fine not exceeding two hundred rupees for every such
offence ; and it shall be lawful for any such company or any of their

servants to refuse to carry any luggage or parcel that they may suspect to

contain goods of a dangerous nature, and to require the same to be opened
to ascertain the fact previously to carrying the same ; and in case any such

luggage or parcel shall be received by the company for the purpose of being
carried on the railway, it shall be lawful for the company, or any of their

servants, to stop the transit thereof until they shall be satisfied as to the

nature of the contents of the luggage or parcel."

The Gout of first instance, holding it proved that the box contained

some dangerous chemical preparation, that; its dangerous character was fully

known to the defendant and his servant, that the omission of the defend-

ant to mark the box "dangerous" amounted to a wrongful neglect or default

which entitled the plaintiff to maintain the suit, and that the death of the

deceased was caused by such wrongful neglect or default, gave the plaint-

iff a decree for Es. 5,253

[65] On appeal by the defendant to the High Court, the learned

Judge of the Division Court (Stuart, C. J. f and Pearson, J.) before which
the appeal came on for hearing differed in opinion.
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The judgments of the learned Judges were as follows :

STUABT, C. J. It has been with no little difficulty and hesitation

that I have arrived at the conclusion that we ought to dismiss this appeal,
at least substantially, for I must propose a modification of the Subordinate

Judge's decision and order.

Mr. Lyell, the defendant, is no doubt, under the circumstances, entit-

led to much consideration, and even to a certain sympathy ; and, if the

nature of the case had admitted of it, I would have been glad to have
determined his liability to be merely nominal. His manifest good faith in

the whole transaction, the absence of any motive or idea on his part incon-

sistent with conduct entirely innocent, nay the fact that by the manipu-
lation of the dangerous materials which caused the explosion, the filling

and packing of the bottles, and the careful preparation of the box for

transit by railway, Mr. Lyell and Mr. Pollard exposed themselves to the

greatest possible risk, risk that might have cost them their lives, are all

surely sufficient to absolve Mr. Lyell from liability in any grossly culpable
sense But notwithstanding these just claims to consideration and sym-
pathy, he cannot be relieved of liability, and a liability proportionate in

some degree to the nature of the plaintiff's claim, and to the extent of the

loss she has suffered. Of the serious nature of that loss there can be no

doubt, and it is not disputed that her husband's death was occasioned by
the explosion of the box at the railway station.

On the evidence it is not easy satisfactorily to determine what it

was that occasioned the fatal explosion. The weight of it is, I think,

against the suggestion that it was occasioned by friction. The more
reasonable conclusion that the explosion was spontaneous while the box

was lying on the railway platform, owing in all probability to some un-

explained chemical action among the contents of the bottles, and such is

the theory suggested by the plaint itself, for, in claiming dangerous, that

pleading alleges that Mr. Lyell
"
sent to the Allahabad railway station a

box containing combus- [66] tible and dangerous substances for despatch
to Gwalior, without notifying the nature of its contents, as he was bound
to do by law, and the said box was placed as usual in the railway station

near the place where the plaintiff's husband was performing his duty.

Suddenly the said box, owing to its having been filled with explosive

materials, exploded, and thereby the plaintiff's husband was wounded in

so serious a manner, that, despite of his being placed and treated in the

Government hospital, he did not recover, but died from the effects of the

injury he had received," and such, as well as we can see and understand,
was the truth of the matter. But with reference to Mr. Lyell's liability,

it is, in my view, immaterial how the explosion took place. It may
be that Mr. Lyell's professional knowledge and experience were not

such as to have led him to anticipate such an accident, especially

by spontaneous explosion ; and any want of such knowledge and

experience on his part is, on the evidence, not to be wondered at.

That circumstance of itself, however, does not relieve him of liability.

As a skilled and professed chemist, he was bound to protect the public,

whether railway clerks or others, to the utmost of his power, and
with the use of every precaution against any possible consequences of his

dealing with and sending by railway, or by other means of carriage, chemi-
cal substances which, it appears from the evidence, both be and Mr. Pollard

knew to be explosive, and therefore dangerous ; and even if they
did not know as much, they must be assumed and taken to have known
at least Mr. Lyell, as a professed and skilled chemist, must be taken to
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have known the real and dangerous character of the contents of the box,

and he cannot be excused for not having notified that fact to the railway

company and the public by a distinct inscription on the box of the word
"
dangerous," or some other equally suitable term, or in some other way,

or by some other means. Indeed, it appears from the record that he was
aware of the importance of such a precaution ; and as to s. 15, Act XVIII
of 1854, no doubt that enactment is penal, and contemplates a criminal

prosecution, but such a law does nob interfere with, much less take away,
the civil remedy. On the contrary, I consider it assists a civil suit for

damages, by the warning it has placed on the Statute Book to all persons
in the position of the defendant to be careful to use all proper precautions

against accidents of this kind.

[67] However, therefore, Mr. Lyell's conduct may be explained and
in a sense palliated, his legal liability to the plaintiff, is, in my opinion,

undoubted, and he must pay damages. The only question, therefore, that

remains is how, and to what amount, these damages ought to be assessed.

The impression made upon me at the hearing of this appeal was that,

if there was a case for damages at all, these should be merely nominal, and
that the lowest; possible figures would, under all the circumstances, have
satisfied the justice of the case. Bub the anxious consideration I have
since given to it has convinced me that such a result would neither be

consistent with the nature of the suit, nor with fairness to the plaintiff.

Her loss is extreme, and, the defendant's liability to her being once reached,
her claim for compensation must, in principle as well as in substance, be

admitted. The law in force in India on this subject is regulated by Act
XIII of 1855, which, on the preamble that

"
it is oftentimes right and

expedient that the wrong-doer in such case should be answerable in

damages for the injury so caused by him," proceeds to enact that the party
injured may maintain an action, and that

"
every such action shall be for

the benefit of the wife, husband, &c.," and that
"
in every such action the

Court may give such damages as it may think proportioned to the loss

resulting from such death." There are no children in the present case, so

that the loss is that of the plaintiff herself exclusively. The Subordinate

Judge, in considering the question of damages, very properly takes into

account the deceased's age, which he estimates was from 30 to 35 years,

adding that,
"
by all accounts, the deceased was a strong, healthy, robust

man, and that ic is not improbable that he might have lived to the age of

70 years," and he decides upon an allowance of Es. 200 a year, or

Rs. 17 per month, which required an investment of Rs. 5,253. It appears
to me, however, that the Subordinate Judge has conceived an undue esti-

mate of native life. The proportion of natives who attain the age of 70
is, I believe, very small ; and the atmosphere, work, and attendance at an

office, connected with a railway station, such as that in Allahabad, is, in

my opinion, not favourable to longevity, and all things considered, it

appears to ma that the offer suggested by Mr. Howard (on the assumption
of his client's liability) is a fair one. That suggested offer was a monthly
[68] allowance of Rs. 15 secured by the investment of Rs. 3,000. Whether
the investment of such a sum would produce a monthly allowance of Rs. 15,

or whether it is necessary that the plaintiff should have such a monthly
allowance I do not determine, but I consider that I sufficiently meet the

legal conditions of the suit and the just claims of the plaintiff by awarding
to her as damages the sum of Ra. 3,000. To that extent, therefore, I would
modify the decree of the Subordinate Judge, and quoad ultra dismiss the

appeal, with costs in both Courts.
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I have noS thought it necessary to say anything respecting the position
of Mr. Pollard in the case. He, no doubt, was also a skilled chemist and
was stated to have been, and I presume still is, member of the Pharmaceu-
tical Society, and if he had acted on his own responsibility without reference

to his connection with Mr. Lyell, his separate liability would have been

undoubted. But he was at the time the servant of Mr. Lyell, was, so

to speak, Mr. Lyeil's hand in the matter, and, as the Subordinate Judge
puts it, his omission or neglect was the omission or neglect of his master.

But I need not enlarge further on this subject, as Mr. Pollard's immunity
from liability was, I believe, not disputed by the plaintiff's counsel.

PEARSON, J. The real cause of the explosion by which the plaintiff's

husband lost his life does not appear to ma to have been ascertained beyond
all doubt. There is no evidence whatever to show, and I think that there

is no reason to suppose, that the box which exploded contained either

potassium or fulminating powder ; and I must, therefore, proceed upon the

assumption that the explosion is attributable to the detonating powder. The
learned witnesses are agreed that such an explosion might be occasioned

by heat, percussion, or friction, and are inclined to surmise that, in this

instance, the explosion must have been occasioned by friction, which might
have resulted from the breaking of the bottle containing the detonating

powder, or from the other bottles coming into contact with it, or from
such an accident as a fall. But there is no evidenca to show that anything
occurred which could cause friction. On the contrary, the evidence goes
to show that the explosion took place when the box was lying upon the

ground, without any application of force to it, and, so to speak, sponta-

neously, and yet most of the learned [69] witnesses seem to be of opinion
that such spontaneous explosion is impossible. Dr. Waldie, indeed, in

answer to the question,
"
supposing it were approved that the box suffered

no violence of any sort prior to explosion, what would you ba disposed to

attribute the explosion to," answered, "I should now suppose that, under the

circumstances, the explosion might have taken place owing to chemical
action having arisen between the ingredients constituting the detonating

powder." He does not, herefore, reject tha hypothesis of spontaneous explo-
sion as wholly out of the question ; and this hypothesis is, as I have already

remarked, most in accordance with the evidence of what actually occurred.

The detonating powder was composed of one part sulphur and three

parts chorate of potash. Whether or not it is the case, as the learned

advocate for the appellant informs us, that such a composition, when the

potash has been pounded too finely or the sulphur is not quite pure, is

liable to spontaneous explosion, 1 cannot determine. The learned

witnesses were not examined on the point. They all seem to intimate

that they would not have anticipated the explosion of the powder
in transit in a well secured bottle proparly packed. That Mr. Pollard

who prepared the powder did not know it to be liable to spontaneous
explosion may be assumed as certain, for, had he known it to be so, he
would never have exposed himself to the risk involved in mixing
it. But I must conclude that he did know, or ought to have known, that

its explosion might be caused by friction, and that, in its transit by railway,
it was not exempt from the risk of friction, and that be was, therefore,

legally bound to mark distinctly its dangerous nature on the outside of the

package, or to give notice thereof in writing to the book-keeper or other

servant of the company to whom it was delivered for the purpose of being
forwarded. This duty he neglected to perform, and for that neglect he

may have been punishable ; but it is contended that, although he would
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have been liable to an action like the present had the death of any person
ensued upon an explosion of the detonating powder caused by friction in

the transit of the box containing ifc, he cannot be held liable for the

consequence of its spontaneous explosion, which he could not ba expected
to have foreseen as probable, at a time when the box was lying untouched
on the railway platform, and which could not have been prevented by [70]

any precautions which the railway company could have taken, even had

they been made aware of what he knew, or should have known, that there

was a danger arising from the uossibilicy of friction, in the event of the

bottle containing the powder being broken, or the other bottles being brought
into contact with it by a violent shaking of the box. Tbis contention,
which is founded on the presumption that; it cannot be the intention of the

law to hold a man answerable for an event which he could not reasonably
be expected to have foreseen, appears to me to be sound and cogent, on the

assumption that the explosion was spontaneous, and I prefer to adopt the

hyphothesis that it was spontaneous, supported as it is by the evidence of

what really occurred, and Dr. Waldie's opinion that, under the circum-

stances evidenced, it might have been spontaneous, rather than the opinion
of the other learned witnesses who believe that it could not have occurred

spontaneously, and that it must have been due to friction, although there

is no proof of friction having taken place. On this view of the case, I

would decree the appeal and dismiss the suit, but order the parties to bear

their own costs in both Courts.

The defendant appealed to the Full Court, under the provisions of cl. 10
of the Letters Patent, against the judgment of the learned Chief Justice.

Mr. Howard, for the appellant, contended that, inasmuch as the

explosion was spontaneous and the appellant could not have anticipated

it, be could not be held liable for it. The learned Chief Justice overlook-

ed the evidence of the station-master respecting the rules of the railway
company relating to the despatch of parcels by passenger train. The
appellant could not have anticipated the explosion, and was consequently
not bound to notify the character of the contents of the box. The res-

pondent has failed to prove that the death of her husband was occasioned

by the omission of the appellant to give notice of the character of the

-contents of the box ; and the sum awarded to the respondent is excessive.

The Junior Government Pleader (Babu Dwarka Nath Banerjee), for

the respondent, contended, that the case was governed by the principle of

law down 'laid in Farrant v. Barnes (1)., viz., that a person who sends an
article of a dangerous nature, to be carried by a carrier, [71] is bound to

take reasonable care that its dangerous nature should be communicated
to the carrier and his servants who have to carry it ; and if he does not

do so, he is responsible for the probable consequences of such omission.

The learned pleader also contended that Act XVIII of 1854 imposed an

obligation on the defendant to communicate the dangerous nature of the

detonating powder to the railway company, the breach of which rendered
him liable for the probable consequences of such breach. The evidence

shows that it was the duty of the deceased to communicate the receipt of

dangerous articles to the station-master, who, in the exercise of the

discretion vested in him, might refuse to carry them. It is highly

probable that, had the appellant communicated the contents of the box,

the station-master would have refused to receive it. The accident oould

have therefore been prevented, and the life of the deceased saved.

(1) 31 L.J.C.P, 137 ; 11 C.B.N.B. 553 ; 8 Jur. N.8. 868.
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JUDGMENT.

STUART, C. J. I listened with great attention to the able argument
of Mr. Howard, the counsel for Mr. Lyell, in support of tbe reasons of

appeal, but after carefully and anxiously considering all that be urged
with reference to the facts, the evidence and the authorities which he

cited, I see no ground for altering the opinion I originally formed on the

question of Mr. Lyell's liability to the plaintiff, and the amount to be

assessed as damages to her for the loss of her husband. I would, there-

fore, affirm the judgment of the Divisional Bench, and dismiss the appeal
with additional costs.

PEARSON, J. After hearing the case re-argued in appeal before the

Full Court, I find no reason to alter the opinion expressed by me after

hearing it argued in appeal before the Divisional Bench ; and will add only
a few remarks which will proceed, as did my former judgment, on the

hypothesis that the explosion of the detonating powder was spontaneous.

On that hypothesis, I still consider it to be most material to determine

whether the death of the plaintiff's husband was the result of the

defendant appellant's illegal omission to comply with the requirement
of s. 15, Act XVIII of 1854. My opinion on that point is that the

misfortune cannot be held to have been due to that illegal omission. Had
the appellant informed the book-keeper or other servant of the railway

company to whom the package containing the detonating powder was deli-

[72J vered, that it contained detonating powder which was liable to ex-

plosion by friction or percussion, I cannot suppose that any other step
would have been deemed necessary than to Cake care that the package
should be secured from the risk of explosion by friction or percussion ; for

detonating powder is shown by tbe evidence not to have been regarded as

being of so dangerous a nature as to require other precautions than are

needed to obviate that particular risk ; the risk of spontaneous explosion

being one which has never heretofore been apprehended. No precautions
that could have been used to avoid the risk of explosion by friction or

percussion would have avoided the risk of spontaneous explosion. Under
the circumstances, it seems to me now, as before, that, although the illegal

omission of which the appellant was guilty may have been punishable
under the Eailway Act, the present suit for damages on the ground that

Ganpat Eai's death was caused by that illegal omission cannot be sustain-

ed, the defendant not being justly liable on account of his illegal omission
for what was not directly or presumably a consequence thereof. Putting
out of sight the illegal omission on which the plaintiff's claim is based,
there might have been a question whether the defendant could be justly
held liable for what was certainly a consequence of his having prepared the

detonating powder and having sent it to the railway premises for despatch
by passenger train

; and, in deciding such a question, it would, in my
opinion, be necessary to consider whether the result which occurred was a
natural and probable consequence which should have been foreseen by him

;

and upon the hypothesis, which I have adopted, that the explosion of the

detonating powder was spontaneous, and upon the evidence which shows
that such a spontaneous explosion is a thing altogether new to scientific

experience, I should conclude that he ought to be exonerated from liability.

Nor can I conceive that the illegal omission of which he was guilty can
render him responsible for an event which was not a consequence of that

omission, and which he could not reasonably have been expected to fore-

see and provide against. If A were to throw upon B some dirty water, of
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which the natural and probable effect would be to soil and spoil his clothes,

and the dirty water by an unexpected and extraordinary action were to

ignite the clothes and cause him to be burnt to death, I should be loth to

maintain that A was responsible [73] for the effect which, contrary to

all expectation and previous experience, had been actually produced, not-

withstanding that his conduct in doing what was likely to cause injury
to B's cloths was wrong and unjustifiable.

It was nob contended in the pleading before the Full Court that the

explosion was proved to have bean caused by friction, or that it could not

have been spontaneous. What was contended was that whether it was
caused by friction or was spontaneous, was a matter of no importance, the

appellant being equally liable for what happened in either case, by reason

of his illegal omission. This contention, for the reasons above-mentioned,
I am unable to admit.

TORNEB, SPANKIE and OLDFIELD, JJ., concurred in the following

judgment : .

There is, it must be admitted, no direct evidence to show the im-

mediate cause of the explosion. Two out of three gentlemen examined as

experts deposed that the powder could not have exploded spontaneously ;

the third, while admitting that in his experience he had never known the

compound explode without friction or percussion, deposed that, assuming
it proved that prior to the explosion the box had not suffered violence of

any sort, he should attribute the explosion to
"
chemical action having

arisen batween tha ingredients constituting the detonating powder." This

answer is not elucidated by any further explanation. The coolie who had

brought the box to the station deposed that it had not fallen or received

a shock from the time he received it up to the time he placed it inside the

counter, and that "no one kicked at the box, for nobody went that way,
"

by which we understand him to mean that no one entered the passage in

or near which he had placed the box. This answer does not exclude the

possibility that the clerk while writing the receipt may have struck the

box with his foot. The coolie was standing outside the counter at a

distance of a yard from it. It does not appear that from the place in which
he stood he could see the box Another witness, Ganpat Eai, who spoke
to the deceased just before the explosion, stated the counter was so con-

structed that a person outside could nob see what was placed inside it. If

the coolie could have seen the box from the place at which he stood, it is

not likely that he would have kept his eyes [74] on it, and if a blow was

given to the box the explosion which would have immediately followed it

would have rendered the sound of the blow inaudible. Even then if the

compound be capable of spontaneous explosion, the evidence would fail to

satisfy us that in the present instance it had so occurred.

We regard this point, however, as immaterial. That the appellant
had reason to believe the compound was explosive is shown by the

conversation which took place between him and Mr. Pollard, and it was
incumbent on him, both on the general principles of law, and by the

special provisions of the Eailway Companies Act, XVIII of 1854, to give
notice of its contents to the company's servants. Had such notice been

given, looking to the evidence of the station-master, it is possible the box
would never have been received for despatch, and it is in the highest
degree improbable that, had the deceased received notice of the dangerous
nature of its contents, he would have permitted it to be placed in immedi-
ate contiguity to him. The case appears to fall within tha principle of

1875
"JONE 1.

EULL
BENCH.

1 A. 60

(F.B.).

A I 7

49



1 All. 75 INDIAN DECISIONS, NEW SEKIES [Yol.

1875
JUNE 1.

FULL
BENCH.

1 A. 60

(F.B.).

Farrant v. Barnes (1) cited in the Court of first instance. Lynch v.

Nurdin (2) establishes the principle that a person may be liable for the

consequences of an accident resulting from his own negligence in combina-

tion with other causes which he did not contemplate. In that case the

defendant left his cart and horse unattended in the street ; the plaintiff,

a child seven years old, got upon the cart in play; another child

incautiously led the horse on, and the plaintiff was thereby thrown down

and hurt ;
it was held the defendant was liable to make compensation for

the injury sustained by the plaintiff.

Furthermore, assuming that the explosion was soontaneous, it could

not have occurred had the appellant followed the practice he had hitherto

pursued of sending the ingredients of the powder in separate bottles.

With a knowledge of the highly explosive character of the preparation, he

omitted a precaution which his own practice proves he considered reason-

able to preclude the risk of accident.

The sum awarded to the respondent appears to us by no means

incommensurate with the pecuniary injury sustained by her. We would,

therefore, affirm the decree and dismiss the appeal with costs.

1 A. 75.

[75] APPELLATE CIVIL.

(Mr. Justice Turner, Officiating Chief Justice, and Mr. Justice Spankie).

BALDEO SAHAI (Plaintiff) v. BATESHAR SINGH AND OTHERS
(Defendants}* [20th August, 1875.]

Act VIII 0/1659, s. 2 Resjudicata.

When a plaintiff claims an estate, and the defendant, being in possession and

knowing that he has two grounds of defence, raises only one, he shall not, in the

event of the plaintiff obtaining a decree, ba permitted to sua on the other ground
to recover possession from the plaintiff. (Woomatara Debia v. Unnopoorna
Dassee (3)).

Where, therefore, the defendants purchased an estate in the plaintiff's posses-
sion and sued him to recover possession of it, and the plaintiff resisted the suit

merely on the ground that he was the auction-purchaser of it, and the defendants
obtained a decree, and the plaintiff then sued claiming a right of pre-emption in

respect of the property, a claim which he might have asserted in reply to the

former suit ; held, that he was debarred from suing to enforce such claim.

[Overruled, 26 A. 61 = A.W.N. (1903) 105; P., 1 A. 316; 3 A. 189; 20 A. 516; R.,
11 B. 708.]

THE defendants purchased on the 18th September 1873, a share in

mauza Tajpur which was in the possession of the plaintiff. The plaintiff

denied the title of their vendor, alleging that he was in possession of the

property in virtue of its purchase at an auction sale. The defendants

accordingly brought a suit against him to recover possession, by the

establishment of the title of their vendor. The plaintiff pleaded his title

as auction-purchaser. The defendants obtained a decree for the posses-
sion of the property, and applied for its execution, upon which the

*
Special Appeal No. 18 of 1875, from a decree of the Subordinate Judge of

Ghazipur, dated 30th September 1874, reversing a decree of the Munsif of Ballia,
dated the 15th August 1874.

(1) 31 L.J.C.P. 137 = 11 O.B N.S. 553 = 8 Jur. N.S. 865.

(2) 4 P. &. D. 672 = 1 Q.B. 29= 5 Jur. 797. (3) 11 B.L.R.P.C. 158.
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plaintiff instituted the present suit, claiming a right of pre-emption in 1875

respect of the property, basing the claim on a condition in the village AUG. 20.

administration-paper to the effect that it was competent to each proprie-

tor to sell his own share, but so long as an haq shafawala (pre-emptor) APPBL-

was willing to buy it, ib must not be sold to a stranger. The defendants LATE
pleaded that the plaintiff was not in a position to advance a right of CIVIL,
pre-emption, because he had neglected to do so in the former suit, and

merely impugned the title of their vendor. 1 A. 73.

[76] The first Court held that the plaintiff was entitled to maintain

tho suit, notwithstanding his omission to set up his pre-emptive title in the

previous suit ; and decreed the claim. The lower appellate Court dismissed

the suit on independent grounds, which it is immaterial for the purposes
of this'report to state.

On special appeal by the plaintiff to the High Court the defendants

again contended that the plaintiff was estopped from suing to enforce the

right of pre-emption claimed, by his omission to plead the right as an
answer to the former suit.

Munshi Hanuman Parshad, Munshi Sukh Bam and Lala Lalta

Parshad, for the appellant.
The Senior Government PleaUer (Lala Juata Parshad') and Pandit

Bishambar Nath, for the respondents.

JUDGMENT.
The judgment of the Court was as follows :

In 1873 the respondents purchased the share of which the appellant
claims pre-emption. The appellant denied the title of the vendor, but

the respondents instituted a suit against the appellant, and having
succeeded in establishing their vendor's title, they obtained a decree for

possession. The appellant then instituted the present suit to have the

sale to the respondents set aside, and a sale concluded in his favour as

pre-emptor. It is contended that the respondents having succeeded in

obtaining a decree for possession in a suit to which the appellant was a

party, he is now debarred from suing to enforce a claim which he might
have asserted in reply to the claim formerly made by the respondents, and
decreed in their favour. We admit the validity of the plea. It would
have been a good answer to the claim then advanced that the sale on
which it was founded was invalid, in that the defendant was entitled to a

prior right of purchase and.ready to exercise it. In Srimut Rajah Mootoo

Vijaya v. Katama Natchiar (1), it was declared by the Privy Council that,"
when a plaintiff claims an estate, and che defendant, being in possession,

resists that claim, he is bound to resist it upon all the grounds that it is

possible to him, according to his knowledge, then to bring forward," and

that, if he fails to do so, he is estopped from [77] asserting any of them
thereafter. This dictum was cited and re-affirmed in Woomatara Debia v.

Unnopoorna Dassee (2), decided by the Privy Council on May 13th 1873,

We must, then, allow the plea urged by the respondents and dismiss this

appeal with costs (3).

(1) 11 M.I.A. 73. (2) 11 B.L.B. P.O. 169.
(3) See Maktum Valad Mohidin v. Imam Valnd Mohidin, 10 B.H.C.B. 293 and

Janaki Animal v. Kamalathammal, 1 M.H.O.B. 263,
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Auo 26. APPELLATE CIVIL.

APPEL- jfr . Justice Turner, Officiating Ohief Justice and Mr. Justice Oldfield.

LATE
rjIVIL BALDEO DAS (Plaintiff) v. SHAM LAL (Defendant)*

[26th August, 1875.]
l*-f=

jjindu Law Undivided Hindu family Ancestral immoveable property Rights of
11 Had. Jur.

fatlier and son.

*** The snos, in an undivided Hindu family although they have a proprietary

right in the paternal and ancestral estate, have not independent dominion.

Where, therefore, the plaintiS sued to eject the defendant, his son, from a

portion of a house, partly self-acquired by the plaintiS and partly ancestral

property in which the defendant was living against the plaintiff's will, the Court

decreed the claim.

[R., 4 C. 723 ; 33 C. 1119 = 3 C.L.J. 616 = 10 C.W.N. 765 ; A.W.N. (1892) 35 ; 23 P.R.

1902 = 135 P.L.R. 1902.]

THE plaintiff and the defendant, Hindus, were father and son. The

plaintiff sued to eject his son from a portion of a house of which he had

taken possession on its being vacated by a tenant. The defendant replied

that the plaintiff had no right to eject him, the house being ancestral pro-

perty, in which father and son had equal rights.

The first Court found that a portion of the house was ancestral

property, and a portion acquired by purchase by the plaintiff from his

brother, and decreed the claim, holding that, under Hindu law, a son could

not enforce a right to possession of any property, whether ancestral or self-

acquired, in his father's lifetime. The lower appellate Court dismissed the

suit on the ground that, under Hindu law, sons have equal rights with their

fathers in immoveable ancestral property.

[783 The plaintiff appealed to the High Court. The pleas set out in

the memorandum of appeal were that, under Hindu law, a son was not

entitled to take possession of any portion of ancestral property without the

father's consent; and that, as a moiety of the property in dispute was the

plaintiff's self-acquired property, he was entitled to eject the defendant.

Munshi Hanuman Parskad, Babu Oprokash Chandar, and Mir Zahur
Hosain, for the appellant.

Pandit Ajudhia Nath and Pandit Bishambher Nath, for the respondent.

JUDGMENT.
'

OLDFIELD, J. (who, after stating the facts as above, continued) :

The decree of the Court of first instance should, in my opinion, be

restored.

A son, no doubt, takes by birth a vested interest in immoveable
ancestral property, and there is authority for considering that his interest

in the father's lifetime, and before partition, is a present interest of a pro-

prietary and coparcenary nature (Mitakshara, ch. i, s. 1 and s. 5) ; and
the power to enforce partition of the ancestral estate implies such an

interest, looking to the definition of partition given in Mitakshara, ch. i,

8. 1, para. 4, and ch. i, s. 1, para. 23. But even assuming such ownership
on the part of the son, yet until partition takes place, or until the death of

the father, natural or civil, the father, by"reason of his paternal relation, and

Special Appeal No. 185 of 1875, from a decree of the Subordinate Judge of

Moradabad, dated the 8th December 1874, reversing a decree of the Munsif, dated the
14th May 1874.
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his position as bead of the family, and its manager, is entitled to make 1875

lawful disposition of the property in the interest of' the family. This is AUG. 26.

shown by ch. i, s. 5, paras. 9 and 10, Mitakshara, which, by marking the

extent of the son's power of interference in the father's disposition of the APIEIr

property, shows that the power of disposition within certain limits is LATE
centred in the father. The son's enjoyment of the property is subject to CIVIL.
the dispositions lawfully made by the father, and, if dissatisfied, the son's

remedy will lie in any right he may possess to enforce partition of the estate.
* A< "' **

In this case there has been no illegal disposition of the property on
'

the part of the father. It appears that the defendant objects to live with

his mother-in-law, and insists on occupying part of a house [79] which
used to be rented, and which bis father desires to dispose of in the way
he considers most advisable,

I would decree the appeal and decree the claim, but, looking to the

relationship subsisting between the parties, they should bear their own
costs in all Courts.

TURNER, OFFG. C.J. I concur in decreeing the appeal. Sons who are

members of an undivided Hindu family acquire by birth an interest in the

paternal as well as the ancestral estate, and are entitled in certain events

to interfere to prevent waste or to enforce partition in the lifetime and
without the consent of their father ; but, while their interest is proprietary,
it lacks the incident of dominion.

"
They have not independent dominion,

although they have a proprietary right." Golebrooke's Digest of Hindu
Law, Bk. v, ch. vii, 433, vol. ii, p. 552, 3rd ed.

1 A. 79.

APPELLATE CIVIL.

Mr. Justice Turner, Officiating Chief Justice, and Mr. Justice Oldfield.

SHUGAN CHAND (Defendant) v. THE GOVERNMENT, NORTH-
WESTERN PROVINCES (Plaintiff)* [26th August, 1875.]

Contract Act IX of 1872, s. 72 Liability of person to whom money is paid by mistake.

A treasury officer, under the imposition of a gross fraud, paid money to the

defendant, who was the innocent agent of the person who contrived the fraud.

In paying the money the treasury officer neglected no reasonable precaution, nor
was he in any way guilty of carelessness.

Held that the defendant was bound to repay the money received by him, and
that he could not defend himself by the plea that he had paid it to his principal :

nor could the Court allow that the circumstance that the principal was himself
a servant of the plaintiff, and in the course of his employment obtained facili-

ties for committing the fraud, relieved the defendant from his liability.

THIS was a suit brought on behalf of the Government, North-Western

Provinces, to recover Rs. 5,293-15-4, being an amount which the plaintiff

by mistake paid to the defendant on his presenting to the officer in

charge of the Civil Treasury in Dehra Dun, by [80] the hand of his agent
Manohar Misr, a forged certificate of requisition for an advance to the 1st

Division, Bhawalpur Revenue Survey, which certificate was duly authenti-

cated by the signature of the defendant.

'
Regular Appeal No. 95 of 1874, from a decree of the Subordinate Judge of

Dehra Dun, dated the 22nd June 1874. ."5
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1875 It appeared that when the officers of the survey were absent from the
AUG. 26, station at which the Treasury was located, they occasionally sent requisi-

tions for the pay of establishment through bankers and their agents in
APPEL-

or(3er fc obtain cash from the Treasury. One Kana Bam, a clerk in the
LATE office, being aware of the practice, on the 1st of October, 1872, called at

CIVIL. the shop of the defendant, a banker residing at Landaur, and tendering a

requisition and a letter to the defendant's gomashta, requested him to-

1 A. 79.
obtain the amount mentioned in the requisition from the Dehra Dun
Treasury. The gomashta consented to do so, on payment of a small

commission, to cover the cost of despatching a messenger and conveying
back the money. The requisition was a most perfectly executed forgery.

The letter was also a forgery and equally well executed. It purported to-

be addressed by Mr. Johnson, an officer of the survey, to the Treasury

Officer, and requested him to pay the amount entered in the requisition to

the bearer. These documents the defendant sent by a servant to the

Treasury Officer and duly received the money, which he credited in his

books to Kana Earn, and subsequently paid over the whole amount to him,
in five separate payments. The forgery having been discovered, the

Government, North-Western Provinces, sued to recover from the defendant

the amount paid to him by the Treasury Officer.

The first Court found that the money was paid under a twofold mistake
of fact; the mistake of supposing that the requisition was a genuine docu-

ment, and the mistake of supposing that the defendant's servant was the

bearer of a letter from Mr. Johnson, and that the money would be paid

by the defendant to Mr. Johnson. It considered that, the under terms of

the Indian Contract Act (Act IX of 1872), it was unnecessary to inquire
whether the Treasury Officer bad been guilty of laches in making the

payment, and found that, if the point was material, there was no proof of

laches, and, lastly, it held that the plea that the defendant had paid away
the money was inapplicable. It, therefore, decreed the claim.

[81] On appeal the defendant urged that s. 72, Act IX of 1872, was
not applicable to the circumstances of the case ; that the finding of the
first Court that the Treasury Officer supposed that the defendant's servant
was the bearer of the letter from Mr. Johnson was unsupported by any
evidence ; that the Treasury Officer and his subordinates did not exercise
due care in the payment of the money to the defendant's servant, and ib

was inequitable to make the defendant liable for their carelessness ;
that

the defendant, having paid over the money, in the ordinary course of

business, to the person for whom itwas realized from the Treasury, was
not liable in equity for its repayment to the plaintiffs ; and that, as the
defendant paid the money to Kana Earn, a public servant, in good faith r

it was not equitable to hold him responsible for the misappropriation of a

public servant.

Mr. Gonlan, Pandit Bishambhar Nath&uH Munshi Hanuman Parshad,
for the appellant.

The Senior Government Pleader (Lala Juala Parshad), for the res-

pondent.

JUDGMENT.
The judgment of the Court (after setting out the facts as stated) was

as follows :

It appears to us that the pleas taken in appeal fail. The money was
paid under a mistake, and, therefore, the provisions of the 72nd section

apply. The Treasury Officer would certainly not have paid the money
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unless he had believed the requisition was duly signed and countersigned,

and the signatures which he believed to be genuine are admitted to be

false. He, therefore, paid the money under a mistake of fact. It is

immaterial whether he believed the bearer of the requisition to be the

messenger sent by Mr. Johnson or by the appellant ; and, indeed, the

circumstance that the messenger was the servant of a respectable native

banker would have been calculated to disarm rather than excite suspicion.

Looking to the course of business, we cannot find any ground for the

contention that the Treasury Officer neglected any precaution he could

reasonably have been expected to take, nor that he was in any way guilty

of carelessness. The Officer was imposed on by a gross fraud, and paid
the money to the apoellant, who was the innocent agent of the [82] per-

son who contrived the fraud. The appellant is, under the circumstances,

bound to repay the moneys received by him, and he cannot defend

himself by the plea that he has paid the money to his principal

Togman v. Hopkins (1); nor can we allow that the circumstance that the

principal was himself a servant of the respondent, and in the course of

his employment obtained facilities for committing the fraud, relieves the

appellant from his liability. If the form of the requisition was purloined
it was taken without the consent of the respondent, and it is not shown
that the Officers of the department in any way facilitated the theft by
the omission of any reasonable precautions. The appeal fails, and is

dismissed with costs.

1 A. 82.

APPELLATE CIVIL.

(Mr. Justice Turner, Officiating Chief Justice, and Mr. Justice Oldfield).

UDA BEGAM (Plaintiff) v. IMAM-UD-DIN AND OTHEES (Defendants)*
[26Dh August, 3875.]

Equitable Estoppel Laches Acquiescence Limitation.

The plea of acquiescence is applicable to suits for which a fixed term of limi-
tation is prescribed by law, but mere delay in enforcing a right does not
constitute acquiescence. (Rama Ran, v. Raja Rau (2), impugned : Pedda-
muthulaty v. A. Timma Reday (3) approved with certain qualifications).

The defendants took possession of, and erected buildings on, land which'they
knew belonged to the plaintiff and they had no claim to, without applying to
the plaintiff for consent. The plaintiff abstained from suing to eject them for
one or two years, knowing that the defendants were building on the land.

Held, under the circumstances, that the delay in the institution of the suit
was not sufficient to deprive the plaintiff of her right to relief.

[P., 9 A. 661 (663) ; Appl., 18 Ind. Gas. 799 (801) = 63 P.R. 1913 = 113 P.L.E. 1913=-
112 P.W.R. 1913 ; R., 9 A. 434 (438) ; 14 A. 362 (364) ; 27 B. 515 (532) ; 33 0.

1119 = 3 C.L.J.6ir> = 10C.W.N. 765 ;
6 A.L.J. 57; A.W.N. (1886) 123 ; A.W.N.

(1908)282; 4 C.L.J. 198(206); D., 16 A. 328 (332).]

THE plaintiff in the suit was the zemindar of Sarai Babar Khan, a

mohalla of the town of Budaun. She resided in another mohalla of the

same town about two miles distant from Sarai Babar Khan, [83] and

Special Appeal No. 1677 of 1874. from a decree of the Subordinate Judge of

Bhahajhanpur, dated the 23rd September 1874, affirming a decree of the Munaif of

Budaun, dated the 28th July 1894.

(1) 4 M. & G. 389 = 5 Scott, N. R. 464. (2) 2 M.K O.R. 114.
(3) 2 M.H.O.R. 270.

1875
AUG. 26.

APPEL-

LATE

CIVIL.

1 A. 79
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1875
AUQ 26.

APPEL-

LATE

CIVIL.

1 A. 82.

being a pardanashin, her affairs were managed by her son Gholam
Haidar. The suit related to a plot of land No 31 in Sarai Babar Khan.
The plaintiff, alleging that this plot of land had formerly been granted to

a tenant named Vasil for the erection of certain kacha buildings thereon ;

that Vasil had deserted the premises ; that she had retaken possession ;

that the defendants had .dispossessed her, and having entered on the plot

had erected on it certain kacha and packa buildings without her consent ;

and that the action of the defendants had only become known to her in

June 1874 : claimed that the defendants should be ejected and the

materials they had brought upon the land removed. The suit was
instituted on the 18th June 1874. The defendants pleaded that the plot

had been occupied by three sheds, one tenanted by Vasil, who was still

in possession, and the other two by Usman and Jani ; that they had no
concern with so much of the plot as was occupied by Vasil, and did not

question the plaintiff's right to it, but that they had succeeded by
inheritance to the portions of the plot occupied by Usman and Jani, and
had built thereon a house at a cost Rs. 1,000 ;

and that inasmuch as the

plaintiff had known of the erection of the house and had not interfered

to prevent it, she must ba taken to have acquiesced in it, and had thereby
lost her right to the relief sought.

The Court of first instance found that the plot had been occupied by
Vasil as tenant, and that there was no proof of any occupation by Usman
and Jani ; that Vasil had abandoned the plot and a right of entry had
accrued to the plaintiff ;

that the defendants had entered and erected the

house of which the removal was prayed one or two years before suit ; and
that the appellant must have known of the erection while in progress,

because her son, who was her manager, resided with her at a place only
distant about two miles from the spot. On these findings it held that the

plaintiff had, by acquiescence, lost her right to the relief she claimed, and
must fall back on an action for damages, and consequently dismissed the

claim.

The lower appellate Court agreed with the Court of first instance as

to the plaintiff's title, and the absence of proof of the title set up by the

defendants, but it also found that the plaintiff had through her son the

means of knowing of the erection while in progress. Hence it inferred her

knowledge, and from her knowledge and [84] inaction it inferred that she

had tacitly consented to it. It affirmed the decree of the first Court, rely-

ing on the rulings of the late Sudder Court in Powell v. Guffor Khan (1),

and Eamjewun v. Sah Koondun Lall (2).

The plaintiff appealed to the High Court. The pleas set forth in the

memorandum of appeal were that the decision of the lower appellate Court
was bad in law, as the plaintiff, being admitted to be the rightful owner of

the land, and having brought the suit within the time allowed by law, was
entitled to a decree for the possession of the land and for the removal of

the buildings erected thereon by the defendants ; and that it was also bad in

law in that the onus lay on the defendants to prove that they obtained

express permission from the plaintiff to build upon the land.

The Senior Government Pleader (Lala Juala Parshad) and Munthi
Hanuman Parshad, for the appellant.

Pandit Bishambar Nath and Mir Zahur Husain, for the respondents.

(1) 8.D.A.R. N.W.P. 2nd July 1864. (2 8.D.A.B. N.W.P. 29th January 1864.
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JUDGMENT.
The judgment of the Court (after setting out the facts of the case as

stated) was as follows :

In special appeal it has not been objected that the circumstances

from which the appellant's knowledge is inferred were insufficient to

warrant that inference, and, therefore, we need nob consider this point ;

the case has been argued on the hypothesis that the erection of the building

commenced with the appellant's knowledge a year or two before the insti-

tution of this suit. The pleas recorded in the memorandum of special appeal
are inaccurately drawn, but the contention of the appellant at the hearing
was that her consent ought not to be inferred merely from her inaction,

and that, inasmuch as she has brought her claim into Court within the

term allowed by law for the institution of such claims, she is entitled to a

decree. The rulings of the Sadder Court as to the effect of delay in the

assertion of a right have bean considerably modified or explained by more
recent decisions of this Court, which have, however, we believe, escaped
the observation of the reporter. We propose, thererore, in disposing of this

case, to examine at somewhat greater length than [85] we should have
otherwise thought id necessary to do, the principle on which the rule

of estoppel in pais appears to rest, and the circumstances to which
it should be applied. This rule has been stated generally in the follow-

ing terms :

"
If a man by words or by conduct has intimated that

he consents to an act which has been done, and that he will offer no

opposition to it, although it could not have been lawfully done without

his consent, and he thereby induced others to do that from which they

might otherwise have abstained, he cannot question the legality of the act

he had so sanctioned to the prejudice of those who have so given credit

to his words, or to the fair inference to be drawn from his conduct."

And again :

"
if a party has an interest to prevent an act being done and

acquiesces in it so as to induce a reasonable belief that be consents to it,

and the position of others is altered by their giving credit to his sincerity,

he has no more right to challenge the act to their prejudice than he would
have had it been donn by his previous license." Cairncrossv. Larimer (1).

Mr. Justice Story points out the principle on which the rule rests,

and it is most important that the principle should ba borne in mind in

applying the rule :

"
This doctrine of estoppels in pais, or equitable estoppels, is based

upon a fraudulent purpose, and a fraudulent result. If, therefore, the

element of fraud is wanting, there is no estoppel. As if both parties were

equally conusant of the facts, and the declaration, or silence, of the one

party produced no change in the conduct of the other, he acting solely on
his own judgment. There must be deception, and change of conduct in

consequence, to estop the party from showing the truth." (Story's Equity
Jurisprudence, vol. ii, s. 1543). Of course by fraud the author must
be understood to mean whatever amounts in law to fraud.

la Ramsden v. Dyson (2) Lord Chancellor Cranworth and Lord

Wensleydale declared that if a stranger builds on the land of another

supposing ib to be his own, and the owner does not interfere, but leaves

him to go on, equity considers it dishonest in the owner to remain passive
and afterwards to interfere and take the profit. But [86] if a stranger

(1) 3 Macq. H. L. Cas. 829
; 7 Jur. N. 8. 149.

(2) L. B, I. H. L. 1-29; 21 Jur. N. 8. 506; 14 W. R. 926.

1875
AUG. 26,

APPEL-

LATE

CIVIL.

1 A. 82.
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1875 builds on the land of another knowingly, there is no principle of equity
AUG. 26. which prevents the owner from insisting on having back his land, with all

the additional value which the occupier has imprudently added to it; and
APPEL- Lor(j Wensleydale added that, if a tenant does the same thing, he cannot

LATE insist on refusing to give up the estate at the end of his term. It was his

CIVIL, own folly to build.

These dicta of theShighest authority illustrate the application of the
1 A. 82.

general rule. There must be something more than a mere delay in

instituting proceedings to deprive a man of his legal remedies. We are

not, indeed, prepared to adopt without qualification an opinion thrown out

by the High Court of Madras,
"
that the equitable doctrine of laches and

acquiescence is not applicable to suits in the Mofussil for which a period
of limitation is provided by the Limitation Act." Bama Rau v. Raja
Ban (1).

The rule as expounded by the authorities we have quoted is obviously
founded on a highly equitable principle, and we see no reason why on

fitting occasions it should not be applied in this country. No doubt a dis-

tinction must be made between those cases in which a suitor seeks some
relief which, if he proves his case, the Court is bound to grant him, and
the cases in |.which he seeks relief which the Court has discretion to

grant or refuse. When a suitor has a right to demand relief, no doubt a

stronger case must be made out against him than such mere tardiness in

seeking a remedy which might justify a Court in refusing relief when it

has a discrebion to grant or refuse it. With this qualification we assent

to the dictum ot the Madras High Court in a case decided subsequently
to Rama Rau v. Raja Rau (1) to the effect that

"
on the whole, it may be

taken as the law both of Courts of law and equity that mere laches, short

of the period prescribed by the statute of limitation, is no bar whatever
to the enforcement of a right absolutely vested in the plaintiffs at

the period of suit." Peddamuthulaty v. N. Timma Reddy (2) ; but where
there is more than mere laches, where there is conduct or language in-

ducing a reasonable belief that a right is foregone, the party who acts

upon the belief so induced, and whose position is altered by this belief,

is entitled in this country, as in other countries, to plead acquiescence,
and the plea if sufficiently proved ought to be held a good answer to

[87] an action, although the plaintiff may have brought suit within the

period prescribed by the law of limitation. In the case before us it has
been found that the appellant, knowing that the respondent was building
on her land, abstained from commencing proceedings for one or two
years. The respondents have set up a title to the land which has been
held to be manifestly false. They must have known they had no claim
to it, and they could hardly have doubted it belonged to the zemindar.
Had they thought it probable the zemindar would consent to their usurpa-
tion, they might have assured themselves on the point by applying to

her before they expended a rupee on the land. Under the circumstances,
we cannot hold that the delay in the institution of the suit; is sufficient

to deprive the appellant of her right to relief.

The appeal is decreed with costs, and so much of the decrees of the
Courts below as dismissed the claim to the plot in question in this

appeal are reversed, and the claim is decreed.

(1) 2 M.H.C.R. 114 (116). (2) 2 M-H.C.E. 273.
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1 A. 87. 1815

ORIGINAL CIVIL. Auoji.

Mr. Justice Turner, Officiating Chief Justice. Mr. Justice Pearson and ORIGINAL

Mr. Justice Oldfield. CIVIL.

1 A 87

CROSTHWAITE (Plaintiff) v. HAMILTON (Defendant).
[31st August, 1875.]

Principal and surety Clerk of the Small Cause Court Bond for performance of duties

of office Liability of surety Act SI of 1865, ss. 45, 51 Small Cause Court Judge
Principal Sudder Amin (Subordinate Judge) Jurisdiction.

Held, that, in permanently investing, under s. 51, Act XI of 1865, the Judges
of the Courts of Small Causes at Agra, Allahabad, and Benares, with the powers
of a Principal Sudder Amin (Subordinate Judge), the local Government did not
exceed its power or contravene the law, although the occasional investiture of

Small Cause Court Judges by name from time to time, with the powers of a

Principal Sudder Amin, may have been the mode of procedure contemplated by
the legislature as the one likely to be ordinarily adopted. (Musammat Bijee
Kooer v. Rai Damodur Dass (1) impugned).
The defendant and J.W.C., Clerk of the Small Cause Court at Allahabad,

entered into a bond to the Judge of the Small Cause Court, as well as to his

successors in office, in a certain sum as security for the true and faithful

performance by J.W.C. of his duties as Clerk of the said Court, [88] and for his

well and truly accounting fou all moneys entrusted to his keeping as such Clerk
of the Court. Held, in a suit against the defendant as surety, that he was liable

for misappropriation by J.W.C of moneys arising from sales cf moveable pro-

perty held in execution of decrees passed by the Judge of the Small Cause Court
in the exercise of his powers as Subordinate Judge, and that, had (he Small
Cause Court Judge not been invested, at the time of the execution of the bond,
with the powers of a Subordinate Judge, the defendant's liability in respect of

such moneys would not have been thereby affected.

THIS suit was instituted in the Court; of the Subordinate Judge of

Allahabad, but was transferred to the High Court for trial by an order of

Turner, 0. 0. J., on the application of the defendant. It was a suit on a

security-bond executed on the 20uh March 1871, by the defendant and
one J. W. Church, then Clerk of the Small Cause Court at Allahabad

;
and

it was brought to recover from the defendant a sum of Es. 2,000, being
a portion of certain moneys alleged to have been received by the said

Church in his official capacity, and to have been fraudulently misappropri-
ated by him.

Tbe plaint, as originally drawn, purported to be filed on behalf of

the Secretary of State in Council. The material portion of the bond was
as follows :

"
Know all men by these presents that we, John Montgomery

Hamilton of Allahabad, land and house-holder, and John William Church,
Clerk of the Court of Small Causes at Allahabad aforesaid, are hereby

jointly held, and each of us severally firmly bound unto William Tyrrell,

Esquire, of the Bengal Civil Service, and Judge of the Court of Small
Causes aforesaid, as well as to his successors in office, during the

continuance of these presents, in the sum of two thousand rupees lawful

current money as security for tbe true and faithful performance by the
said John William Church of his duties as Clerk of the said Court, and
for his well and truly accounting for all moneys entrusted to his keeping
as such Clerk of the Court. Now, the conditions of this bond are that if,

owing to misappropriation or misapplication, but not owing to fire, robbery
with force, or any cause beyond the control of the said John William

(1) N.W.P.H.C.E. (1873), 56.
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1875 Church, any deficiency shall arise in. the moneys so to the John William
AUG. 31. Church entrusted, then we the said John Montgomery Hamilton and

John William Church, and each of us separately, our respective heirs,
ORIGINAL execu orgi administrators, and assigns, are bound to make good the same
CIVIL. to the extent [89] of the misappropriation or misapplication, provided
T~T the same does not exceed the amount herein stipulated, in which case

no claim shall lie as under this instrument further than for the sum of two
thousand rupees against each of us separately."

On an objection taken by the defendant, it was held by the Court

that the suit was not maintainable in the name of the Secretary of State,

as he was not a party to the bond
; and the plaint was thereupon amend-

ed, the name of Mr. Crostbwaite, the then Judge of the Court of Small
Causes at Allahabad, being substituted as plaintiff. In his answer to

the case on the merits the defendant admitted the execution of the bond
and the misappropriation by Church, but contended that he was not liable

for any money received by Church, except in his capacity as Clerk of

the Small Cause Court; that after the execution of the bond (and not

previously) the Judge of the Smull Cause Court at Allahabad was invested

with the powers of a Subordinate Judge, and that it was in the discharge
of duties imposed upon him by the Judge acting in this new capacity that

Church had received and misappropriated the moneys referred to, and
that the plaintiff

"
misconceived the extent of his liability in suing him

for sums received by Church acting as bailiff to the Subordinate Judge."
The issues to be tried were settled at the first hearing. The first of

those issues referred to the institution of the suit by the Secretary of State
in Council, and was disposed of in the manner above stated. The 2nd,
3rd, and 4th issues, the only others material for the purposes of this

report, were as follows :

(2) At the time the bond in suit was executed by the defendant,
was the Judge of the Small Cause Court invested with the

powers of a Subordinate Judge ?

(3) Was it a part of the duties of J. W. Church, as Clerk of the

Small Cause Court, to receive moneys arising from sales of

moveable property held in execution of decrees passed by the

Judge of the Court of Small Causes in the exercise of his

powers of Subordinate Judge?
(4) If at the date the bond was executed the Small Cause Court

Judge was not invested with the powers of a Subordinate

Judge, does this circumstance affect the [90] liability of the
defendant in respect of sums received by the said J. W. Cburch
as the proceeds of sale made in execution of decrees passed
by the Judge in the exercise of his powers as a Subordinate

Judge ?

Certain evidence was adduced by the plaintiff, but the facts of the

case, in so far as they are material for the purposes of this report, may
be taken to have been undisputed. They were as follows : On the
6th June 1866, the Government of the North-Western Provinces issued
the following notification :

"
Under s. 51 of Act XI of 1865, His

Honour the Lieutenant-Governor has been pleased to permanently
invest the Judges of the Courts of Small Causes at Agra. Allahabad, and
Benares with the powers of a Principal Sudder Amin, to be exercised
within the limits of their respective jurisdictions, subject to the orders of

the Court of Sudder Dawany Adawlut, North-Western Provinces, in

respect to the reception of original regular suits and regular appeals."
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In the year 1869 Mr. J. W. Church was appointed Clerk of the 1875

Court by Mr. E. T. Atkinson, who was then officiating as Judge of AUG. 31.

the Small Cause Court, with the powers of a Principal Sudder Amin, or

Subordinate Judge, under s. 51, Act XI of 1865. On his original appoint- ORIGINAL

ment he had executed a mortgage of a bungalow belonging to him as CIVIL.

security for the faithful discharge of his duties. The bungalow having
been removed by the order of the Collector, he and the defendant executed

to Mr. Tyrrell, who bad meantime succeeded Mr. Atkinson, the bond

forming the basis of the suit. It did not appear that Mr. Tyrrell had
been invested with the powers of a Principal Sudder Amin, or Subordinate

Judge, otherwise than under the notification above set out; but

Mr. Eawlins who was officiating as Judge of the Small Cause Court at the

time of the misappropriation had been so invested by a special notification.

There had not been at any time any separate office or establishment for

the purposes of cases tried by the Judge of the Small Cause Court as Sub-
ordinate Judge. The only office held by Mr. J. W. Church was that of the

Clerk of the Small Cause Court, and as the Clerk of that Court, from the date

of his appointment to that on which he absconded, he continued to perform
the duties of the Clerk of the Court in respecc of all cases, whether they
were [91] tried by the Judge on the Small Cause Court, or on the Subordi-

nate Judge side. No attempt had ever been made to distinguish his liabi-

lity in respect of one class of cases from his liability in respect of the other.

The deposits had in each been entered by him in the cash-book and deposit-

register, that of the Small Cause Court, and had been remitted to the

treasury to be there credited indiscriminately to Small Cause Court deposits.

On the 2nd May 1865, the Sudder Court sanctioned the employment of

the Clerk of the Small Cause Court in effecting sales of moveable property
within the local jurisdiction of the Court. Under this sanction the Clerk

continued to hold such sales in execution of decrees, whether they had
been given on the Small Cause Court, or on the Subordinate Judge side

of the Court, until a new bailiff was appointed in 1869, when
Mr. Atkinson, the then Judge of the Court, in consideration of the small-

ness of his pay, allowed the bailiff to sell moveable property in execution on
the Small Cause Court side and to enjoy the fees. Tbe Clerk of the Court
continued to sell all property and enjoy the sale-fees on the Subordinate

Judge only, until, on a representation made by Mr. J. W. Church, Mr.Tyrrell
recorded on the 6th April 1871, seventeen days after the execution of

the bond in suit, that
"
the fees in alt sales properly go to the Clerk of the

Court, and unless Mr. Church chooses .of his own accord to part with any
portion, they must be his." This rule continued in operation until the

following August, when Mr. Atkinson, who was then again officiating,

drew up new rules which laid down that
"

in all Small Cause Court
attachments the bailiff will attach and sell, and retain the fees as before,

and in all Subordinate Judge cases the bailiff will attach, but the Clerk
will sell and retain the fees."

The money misappropriated by Church was part of the proceeds of

a sale in execution of decrees on the Sudordinate Judge side of the Court
conducted under these new rules.

Mr. Conlan, (with him Mr. Leach}, for the defendant. The language of

the bond must have the ordinary meaning given to it. The contract was made
with Mr. Tyrrell as Judge of the Small Cause Court. Supposing Mr. Tyrrell
to have been invested with the powers of a Magiatrate s. 51, Act
XI of 1865 when the bond was executed, and the Clerk of the Small Cause
Court [92] embezzled moneys realized by fines. Could such moneys have
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1875 been recovered under the bond ? If I give an undertaking for the Clerk of

AUG. 31. the Small Cause Court for the performance of his duties as such, I do not

see why I should be liable for his defalcations on the Magistrate's or
ORIGINAL Subordinate Judge's side of that Court. What other language could have

ClVIL. been used than that in the bond to limit the liability of the surety ? The
liability might have been extended by the use of the words

"
and Sub-

1 A. 87. ornate Judge." The language, being limited, should not be extended so

as to include every office with which the Clerk of the Small Cause Court

might be invested. The amount of the security demanded shows that the

bond referred to an office in which the responsibility was small. If it had
been intended to secure loss on both sides of the Court, a larger security
would have been demanded. (OLDPIELD, J. Was the Clerk in charge of

the moneys belonging to the Subordinate Judge side of the Court when the

bond was executed.?) There is no evidence. (TURNER, Offg. C. J. There is

only one office. Mr. Tyrrell was not a Subordinate Judge, but the Judge
of the Small Cause Court, with the powers of a Subordinate Judge). He
was not legally invested under the Government Notification, dated

the 6th June 1866, with the powers of a Subordinate Judge. In
each case there must be an investment Musammat Bijee Kooer v. Rai
Damodar Dass (1). Assuming that Mr. Tyrrell was Judge of the Small
Cause Court only when the bond was executed, and was invested with
the powers of a Subordinate Judge subsequently to such execution, the

defendant could have come forward and said that he was not to be consi-

dered responsible for Mr. Cburch as Clerk of the Subordinate Judge.
There is nothing to show that Mr. Church was axercising the duties of

the Clerk of the Subordinate Judge when the bond was executed. If his

duties were subsequently enlarged by Mr. Kawlins, the defendant is not
liable for the faithful performance of such duties. The learned counsel

referred to North- Western Railway Company v. Whinray (2) ; Pybus
v. Gibb (3) ; Franks v. Edwards (4) ; Anderson v. Thornton (5)).

[93] The Government Advocate (Mr. Warner] for the plaintiff, in

reply. It is the duty of the Clerk of the Small Cause Court to receive

all moneys payable into the Court s. 45, Act XI of 1865. Although a

Judge of a Small Cause Court may be invested with the powers of a

Subordinate Judge, there is only one tribunal, viz., the Small Cause Court.
The learned counsel cited The Guardians of the Portsea Island Union v.

Whillier (6).

JUDGMENT.
The judgment of the Court in so far as it related to the issues above

set out was as follows :

The first issue had reference to the institution of the suit on behalf of

the Secretary of State for India in Council. That personage, it was argued,
was not a party to the bond or interested therein. The Government Advocate
admitted the force of the argument, and was allowed to amend the plaint
by substituting the present Judge of the Small Cause Court, Mr. Crosthwaite,
as plaintiff. By this amendment of the plaint, the objection taken to the

competency of the plaintiff to maintain the suit has been removed.

(1) N.W.P. H.C.R. (1873), p. 55.

(2) 23 L.J. Exoh. 261 ; 10 Exoh. 77 ; C.L.R 1207.
(3) 6 El. and Bl. 230; 3 Jar. N.S. 315 ; 26 L.J.Q B 41
(4) 8 Exch. 214 ; 22 L.J. Exch. 42.

(C) 2 G. & D. 502 ; 3 Q.B. 271 ; 6 Jur. 1199.
(6) 29 L;J.Q.B., 150 ; -2 El. and El. 755 : 6 Jar., N.S. 887 : 8 W. R., 498 ; 2

L. T.N.3, 211.
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The Government Notification of the 6fch June 1866, prima facie 1875

determines the second issue in the affirmative. It is argued that the AUG. 3L

permanent investiture of the Judges of the Small Cause Courts of Agra,

Benares, and Allahabad, ex officio, with the powers of a Principal Sudder ORIGINAL

Amin by a single order was not within the scope or in accordance with the CIVIL,

spirit and intention of s. 51, Act XI of 1865, which provides that "whenever T~^7
the state of business in any Court of Small Causes, the Judge of which

shall be the Judge of such Court only, is not sufficient to occupy his time

fully, the Local Government may invest him within such limits as it

shall from time to time appoint, in addition to his powers as such Judge,
with the powers of a Principal Sudder Amin." But we cannot hold

that, because the order is open to some criticism on the ground urged,

the Judges thereby invested with the powers of a Principal Sudder Amin
had no legal jurisdiction to exercise the powers so conferred upon them,
and that all acts done by them in that capacity are null for want
of such jurisdiction. Without [94] meaning any disrespect to the

learned Judges who passed the decision dated the 27th February 1873,
in the regular appeal case No. 135 of 1872, Musammat Bijee Kooer,

appellant jV. Rai Damodar Dass, respondent (1), to which our atten-

tion has been drawn, we are unable to concur in the conclusion at

which they arrived on this point. The Government, it may be pre-

sumed, had reason to believe that the Judges of the three Small

Cause Courts mentioned in the order had generally leisure to dispose of

more business than was supplied by the small causes instituted in their

Courts ;
and on the strength of this belief, in the exercise of the discretion

which the law has given to its, passed the order of the 6fch June 1866.

If this belief was well founded, or if it was entertained bona fide, we
should not be justified in declaring the Government to have exceeded its

power, or to have contravened the law although the occasional investiture

of Small Cause Court Judges by name from time to time with the powers
of a Principal Sudder Amin may have been the mode of procedure
contemplated by the legislature as the one likely to be ordinarily adopted.
We are, therefore, of opinion that, by the Government order of the 6th

June 1866, the powers of a Principal Sudder Amin were legally conferred on
Mr. Tyrrell, who was officiating as Small Cause Court Judge on the 20th

March, 1871, the date of the execution of the bond in suit.

We proceed to the third issue. The evidence of Mr. Tyrrell proves
that, as a matter of fact,

"
if it was a part of Mr. Church's duties, as

Clerk of the Small Cause Court, to receive moneys realized under decrees

or processes issued by the Judge in the exercise of his powers as Subor-
dinate Judge," It could not well be otherwise ; for

"
there was no

separate establishment to carry out the orders of the Judge exercising
those powers." Under this head we may notice the fallacy of the second

plea set out in the defendant's written statement, to the effect that,
"
by

the terms of the bond on which the suit is based, he is not liable for any
money received by the.Glerk of the Court of Small Causes, J. W. Church,
except in his capacity as such Clerk and within the scope of such office ;

and the plaintiff has misconceived the extent of defendant's liability in

suing him for sums received by the said Clark acting as nazir, or bailiff, of

[95] the Subordinate Judge." That fallacy consists in supposing that
the grant of the powers of a Principal Sudder Amin, or Subordinate Judge,
to the Judge of the Small Cause Court, constituted him a Subordinate

(1) N.W.P. H.O.B. (1873), p. 55.
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1875 Judge, and created a Court distinct from that of tha Small Cause Court.

AUG. 31. This supposition is altogether erroneous. The Judge of the Small Cause

Court when exercising the powers of a Subordinate Judge is still the Judge
ORIGINAL Of the Small Cause Court ; decrees passed by him in the exercise of those

CIVIL, powers are decrees of the Small Causa Courb ; moueys paid into Court

under such decrees are paid into the Small Cause Court, and under s. 45,
1 * 87< Act XI of 1865, it is tha duty of th Clerk of the Court to take charge and

keep an account of them. If it was Mr. Church's duty, as Clerk of the

Small Cause Court, to receive moneys paid or realized under decrees by
the Judge of that Court in the exercise of the powers of a Subordinate

Judge, it follows that the defendant, as Mr. Church's security, is liable

for the misappropriation by his client of any of those moneys. A Munsiff

is sometimes invested with the powers of Small Cause Court within certain

territorial and pecuniary limits. The decrees passed by him in the exer-

cise of such powers are decrees of the Munsiff' s Court not less than decrees

passed by him in the exercise of his ordinary jurisdiction. It is equally
the duty of the Nazir of his Court to receive moneys paid or realized under
all decrees whether passed by the Munsiff in tha exercise of the one or the

other jurisdiction ;
and the surety of the Nazir is just as much responsible

for his client's misappropriation of moneys paid or realized under decrees

passed in the exercise of the Small Cause Courb jurisdiction as of moneys
paid or realized in the exercise of the ordinary jurisdiction. This was not

disputed by the defendant's advocate, but he contended that the case of a

Munsiff invested with Small Cause Court powers was essentially different

from the case of a Small Cause Court Judge invested with the powers of

a Subordinate Judge. The only difference is that the grant of the powers
of a Subordinate Judge to a Small Cause Court Judge gives him a larger

jurisdiction than he possessed as Small Cause Court Judge ; whereas the

investiture of a Munsiff with Small Cause Court powers only gives him a

peculiar kind of jurisdiction in some classes of causes which he had
before jurisdiction to try. The difference does no 1

; in the least degree

[96] affect what is the matter in question, viz., the extent of the duty of

the Clerk of the Court, and of the Nazir, and of the liability of their

sureties.

The third issue is, therefore, decided in the plaintiff's favour.
Our decision on the second issue relieves us from the obligation of

deciding the fourth ; but we have no hesitation in expressing our opinion
that, had the Small Cause Court Judge, at the date of the execution of the
bond in suit, not been invested with the powers of a Subordinate Judge,
the Clerk of his Court would, nevertheless, have been bound to receive,
take charge and keep account of any moneys paid or realized under
decrees passed by any of his successors in office invested with such
powers, and that the Clerk's surety would have been liable for his client's

misappropriation of any of those moneys. This, indeed, follows from
what we have already said in disposing of the third issue. The Clerk's

duty is to take charge of all moneys paid into the Small Causa Court and
this duty remains the same whethe^the Judge of the Small Cause Court
only exercises his ordinary jurisdiction, or bo invested with additional

powers. The grant and exercise of such powers ia an accident attached

by the law to the office of a Small Cause Court Judge ; and the Clerk of
his Court is as much bound to perform the accidental as the ordinary
duties of his appointment, and the surety's pecuniary liability is co-ordinate
with that of the Clerk. The defendant would not, therefore, have been
able to repudiate his liability in respect of moneys paid to, or realized by,
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the Clerk in respect of decrees passed by the recent Judges of the Small 1875

Causa Court at Allahabad in the exercise of the powers vested in them of AUQ. 31.

a Subordinate Judge, even had it appeared that, at the time when he exe-

cuted the bond, Mr. Tyrrell had not been invested, or not legally invested, OEIGINAlr

with those powers. The circumstance that, at that time, and for some CIVIL.

years before, the Judge of the Small Cause Court has exercised those T~yt
powers, and the Clerk of his Court had, as a part of his duty, received all

moneys paid or realized under decrees passed in the exercise thereof,

precludes the defendant from pleading with plausibility, and us from be-

lieving, that he executed the bond in ignorance of the Clerk's duty and

liability, and under the impression that he was only undertaking a risk

in respect of moneys paid or realized under decrees [97] passed by the

Small Cause Court Judge in the exercise of his ordinary jurisdiction. The
description of Mr. Church in the bond as the Clerk of the Small Cause
Court and of Mr. Tyrrell as the Judge of that Court is strictly accurate,

and not ab all incomplete by reason of the absence of any mention of the

powers of a Subordinate Judge vested in the Judge of the Small Cause
Court. The plea that, in reference to that description, the defendant's

liability was limited to moneys paid to, or realized by Mr. Church under
decrees passed by the Judge in the exercise of his ordinary jurisdiction
is not sustainable.

Decree for plaintiff with costs.

1 A. 97 (F.B.) ll = Mad. Jur. 258.

BEFORE A FULL BENCH.

(Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner, Mr. Justice Spankie and Mr. Justice Oldfield.)

JIWAN SINGH (Judgment-debtor) v. SARNAM SINGH (Decree-holder).*

[5th August, 1875.]

Execution of decree Limitation Act IX of 1971, s. 15.

Held (STUART, C.J. dissenting), that applications for execution of decrees are

not "suits " within the meaning of s. 15, Act IX of 1871 (1).

[P., 2 M. 1.]

ON appeal by the judgment-debtor against the order of the first Court

disallowing his objection that the execution of the decree was barred

by limitation, the question arose whether, in computing the period of

limitation, the time during which the decree-holder was endeavouring to

obtain execution in a Court without jurisdiction should be excluded or not,

under s. 15, Act IX of 1871. The lower appellate Court held that the

provisions of the section applied to applications for the execution of decrees,

relying on a ruling of the High Court, dated the 1st May 1884, in which
Stuarc, C. J., and Oldfield, J., ruled that the provisions of s. 14, Act XIV
of 1859, were so applicable, expressing their [98] concurrence in what the

"
Miscellaneous Special Appeal No 79 of 1874, from an order of the Judge of

Gha/Jpur, dated the 3rd July 1874, affirming an order of the Subordinate Judge, dated
the 17th January, 1874.

(1) So held by Jackson, (MoDonell, J.. dissenting), in Banee Kant Ghosev. Haran
Kisio Ohose, 24 W.R. 405 Contra by Birch and MoDonell, JJ., in Rajah Promotho
JXath Roy v. Watson & Co., 24 W.R. 333,
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1875 learned Judges considered a ruling to that effect in Huroo Chunder Roy
AUG. 5. Chowdhry v. Shoorodhonee Debia (1).

On special appeal to the High Court, the judgment-debtor impugned
FULI* the decision of the lower appellate Court, citing a ruling of the High
BENCH. Court, dated the 17th June, 1872. In that ruling Pearson and Turner, JJ.,

were of opinion that Hurra Chunder Boy Ghowdhry v. Shoorodhonee
1 A. 97

])ebia only went to show that deductions might be made in calculating
(F.B.)=

JJJJQ limitation prescribed by Act XIV of 1859 for suits, and did not deter-
u*' mine that the provisions of s. 14 of that Act applied so as to enlarge the

time within which applications might be made for execution. The learned

Judges held that the section applied only to original suits and not to

applications for the execution of decrees, referring to Khetturnath Dey
v. Gossain Dass Dey (2), in which case a similar view was taken by the

Calcutta High Court, and to Darsaiah Chinniah Chenchu v. Godain

Ghetty Veeriah (3), in which case the Madras High Court held that the

provisions of s. 13 could nob be applied to the execution of decrees.

The Court (Pearson and Oldfield, J J.) referred to the Full Bench
the question which of the two rulings of the High Court was the right
one.

Mr. Leach and Babu Dwarka Nath Mukarji, for the appellant.
Mr. Conlan, Pandit Ajudhia Nath, and Munshi Hunuman Parshad,

for the respondent.

OPINIONS.

The following opinions were delivered by the Full Bench :

'

STDAKT, C. J. I was a party to the decision of 1st May 1874, and
to the opinion I then expressed I advisedly adhere. With regard to the

present reference, I cannot say that an application for the execution of a

decree is not a suit within the meaning of s. 15, Act IX of 1871. I think

it is. It has been repeatedly held in England that the word
"

suit
"
does

include any proceeding instituted for the purpose of obtaining any benefi-

cial order or relief, and that a petition presented for this purpose wa? a

suit ; and I observe it has been used in that sense in the practice of the

American Courts. In Kent's Commentaries on the American Law, vol. i,

f99j p. 314, note (d), llth ed. published in 1867, two cases are referred to

in which it was decided that a mandamus is a "suit, for it is a litigation
in a Court of Justice seeking a decision," and in the Calcutta case referred

to by the Officiating Judge of Ghazipur (1), the following passage occurs
in the judgment of Sir Barnes Peacock, Chief Justice:

"
The word 'suit'

does not necessarily mean an action, nor do the words 'cause of action'

and 'defendant' necessarily mean cause upon which an action has been

brought, or a person against whom an action has been brought, in the

ordinary restricted sense of the words. Any proceeding in a Court of

Justice to enforce a demand is a suit ; the person who applies to the Court
is a suitor for relief ; the person who defends himself against the enforce-

ment of the relief sought is a defendant; and the claim if recoverable, is

a cause of action." The meaning of this, I think is that the word "suit,"

as used in s. 15 of the Limitation Act, does not mean a suit or action in an

exclusively technical sense, but simply and generally any proceeding in-

tended and adapted to the recovery or vindication of any right or demand
or material advantage. Such was undoubtedly the meaning put upon the-

(1)9 W. R. 402. (2) 4 W. R. Misc. 18. (3) 4 Mad. Jur. 101.
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word "suit" by lawyers bafore Act IX of 1871 was passed; and the 1875

question therefore is whether there is anything in that Act Do change the AUG. 5.

construction which up to that time had been put upon the term. I

do not sea that; there is, nor do I understand that the mere mention of

applications in the A^t distinct from suits can have the effect of limiting BENCH.
the general relief of benefit that by s. 15 is intended. I would, therefore,

answer this reference by saying that the above ruling is right, and that an _
application for the execution of a decree is a suit within the meaning of

'*|

'

s. 15, Act IX of 1871.
" Mad< Jni?<

ORQ

PEARSON, J. I was myself a party to the decision of the 17th June,

1872, and on re-consideration adhere without hesitation or doubt to the

opinion therein expressed. Throughout the Act IX of 1871 the distinc-

tion between suits and applications is never forgotten; they are never

confounded together. The particular s. (15) which we have to

consider enacts that,
"

in computing the period of limitation prescribed

for any suit, the time during [100] which the plaintiff has been

prosecuting with due diligence another suit, whether in a CourS of

first instance or in a Court of appeal, against the same defendant or

some person whom he
'

represents, shall be excluded, where the last-

mentioned suit is founded on the same right to sue, and is instituted

in good faith in a Court which from defect of jurisdiction or other

causa of like nature, is unable feo try it." The cases in which a

plaintiff may honestly make a mistake as to the Court in which his suit

should be brought are not unfrequent ; and therefore the provision contain-

ed in s. 15 is quite suitable to a suit. But the case in which a decree-

holder could bona fide attempt to execute his decree in a wrong Court
must be very peculiar and exceptional; and a general provision of law is

therefore not required to meet a case which can hardly ever occur. It is

remarkable that sa. 16, 17, 18, 19 and 20 are oniy aoplicable to original

suits ; and it may reasonably be assumed that, if s. 15 had been intended

to apply to applications for execution of decree as well as to suits, the

intention would have been expressed and made known in an explanation
like explanation 2, which intimates that

"
a plaintiff resisting an appeal

presented on the ground of want of jurisdiction shall be deemed to be

prosecuting a suit within the meaning of this section." In the absence
of any such explanation, regard being also had to the distinction which
is observed throughout the Act between suits and applications, I con-

ceive that s. 15 must be held to apply to suits as distinguished from

applications, and that the word suit as distinguished from applications,
and that the word suit therein used does not include an application for

the execution of a decree.

TURNER, J. I concur in the opinion delivered by Mr. Justice Pearson,
and place the same construction on the 15th section of Act IX of 1871 as

I have heretofore placed on the similar section (Act XIV of 1859).

SPANKIB, J. I accept Mr. Justice Pearson's opinion as conclusive on
the point referred to us.

OLDPIELD, J. Looking to the terms of s. 15, Act IX of 1871, I do not
think the provisions of that section were intended to apoly to applications
for execution of decrees, but only to suits in tbeir strict sense.

[101] It will be observed thab throughout Act IX of 1871, a distinc-

tion is made between suit3, appeals and applications. It is to be found in

the preamble of the Act, and again notably in s. 4, and in the second

schedule, which prescribes the period of limitation applicable to three
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1875 divisions of subjects, suits, appeals and applications, amongst the last of

AUG. 5, which are found enumerated applications for executions of decrees.

I think Act IX of 1871 clears up what was obscure in AcD XIV of

FULL 1859, under which the word suit may have been used in a wide sense, so

BENCH, as to include an application to enforce execution of a decree.

The title of Act XIV of 1859 is an
"
Act to provide for the limitation

1 A. 97
Q su jf;g)

"
an(j the preamble is

"
whereas it is expedient to amend and

(F.B,) = consolidate the laws relating to limitation of suits, it is enacted as follows :"

11 Had. Jur.
bufc fche fcifcle and preamble of Act IX of 1871 differ materially Act IX of

258. -

1871 being
"
an Act for the limitation of suits and for other purposes,"

and it recites,
"
whereas it is expedient to consolidate and amend the law

relating to the limitation of suits, appeals and certain applications to

Courts, &c." Whereas in Act IX of 1871, suits and applications are

separately treated, the word suit cannot, I apprehend, be held to mean
and include an application.

BEFOBE A FULL BENCH.

Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie and Mr. Justice Oldfield.

TEJ RAM AND OTHERS (Auction-purchasers] v. HARSUKH
(Judgment-debtor}. [10th August, 1875.]

Stat. 24 and 25 Vic. c. 104, s. 15 Powers of Superintendence of High Court Revision

of Judicial Proceedings Jurisdiction.

The High Court is not competent, in the exercise of the powers of superin-
tendence over the Courts subordinate to it conferred on it by s. 15 of 24 and 25

Vic., c. 104, to interfere with the order of a Court subordinate to it on the ground
that such order has proceeded on an error of law or an error of fact.

Where, therefore, on appeal by the judgment-debtor against an order confirm-

ing a sale of immoveable property in the execution of a decree, the lower Court
set aside the sale, on a ground not provided by law, and the [102] auction-pur-
chasers applied under the above-mentioned section to the High Court to cancel

the lower Court's order, the High Court refused to interfere (1).

[R,, 9 A. 104 (F.B.) = A.W. N. (1886) 309 ; 31 A. 59; 9 B. 432 ; 12 B. 617
;
26 C. 74 ; 33

C. 68; 360. 994=11 C.L.J. 50 = 10 Or. L.J, 385 = 130. W.N. 1221 = 3 Ind. Gas.

861 = 410. 323, 876; 22 M, 68 ; 28 M. 28= 14 M.L.J. 329 ; 6 A.L.J. 22 ; 2 C.L.J.
241 = 9 C.W.N. 1016 (F.B.) ;

1 C.W.N. 617 (620); 13 C.W.N. 1221; 8 M.L.J.

231,]

THIS was an application to the High Court by the purchasers at a

sale of immoveable property in the execution of a decree for the caucel-

ment, as being contrary to law, of the order of the lower Court setting
aside the sale. The application purported to be made under a. 15 of 24
and 25 Vic., c. 104, the auction-purchasers contending that the High
Court was empowered to interfere under that section. The question of

jurisdiction raised by this contention was referred by the Division Bench
(Stuart, C. J., and Oldfield, J.) before which the application came for

hearing to the Full Bench.
It appeared that, on appeal by the judgment-debtor from the order

of the first Court confirming the sale, the lower Court of appeal had set

(1) Compare In the matter of Durga Charan Sircar, 2 B.L.R.A.O. 165, and see also

In the matter of Khoioaz Earn Bux Singh, 23 W.R.402, in which the Calcutta High
Court similarly refused to interfere with an order of the lower appellate Court up-
holding a sale.
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aside the sale on the ground that no notioe of the application for the exe- 1875
cufcion of the decree had been served on the representative of the original AUG. 10.

party to the suit against whom execution was sought in accordance with
the provisions of s. 216, Act VIII of 1859.

Mr. Ross, the Junior Government Pleader (Babu Dwarka Nath BENCH.
Banarji), Pandit Ajudhia Nath, and Babu Oprokash Chandar, for the

~

auction-purchasers.
Mr. Conlan and Pandit Bishambhar Nath, for the judgment-debtor.

(FiB -' t

The Junior Government Pleader. This application is made with

reference to B. V. Koshti v. Narayan Dhulappa (1). If your Lordships
refuse to interfere in cases like the present much mischief will ensue. The
lower Court might as well have set aside the sale on the ground that it

was opposed to Scotch Law as on the ground it has set it aside. Your
Lordships can interfere under s. 15 of the High Court's Act. The first

part of the section gives the High Court the cower of
"
superintendence

"

as distinct from the power it gives it to
"

call for returns."

Mr. Conlan. The High Court cannot interfere ; Da Costa v. Hall (2)

is an authority exactly in point.

OPINION.

[103] The opinion of the Full Bench was as follows :

It is not contended that an appeal lies to this Court from the order of

the Judge, or that under the Code of Civil Procedure this Court has any
power of interference. It is argued that the Court is authorized to exer-

cise jurisdiction in the matter in virtue of the provisions of 24 and 25 Vic.,

c. 104, s. 15. These provisions have frequently been urged as justifying the

interference of this Court with orders of a Subordinate Court, on the

grounds that the orders of the Subordinate Court has proceeded on an
error of fact or law, and that no further appeal is given by the Code, and
so far as we are aware the Court has uniformly declined jurisdiction.

The provisions of s. 9 of the Statute above-mentioned declare that

High Courts established under the Act shall have and exercise all such

civil, &c., jurisdiction, &c., and all such powers and authority for, and in

relation to, the administration of justice, etc., as Her Majesty may by let-

ters patent grant and direct, and that save as by such Letters Patent may
be otherwise directed, and subject and without prejudice to the legislative

powers in relation to the matters aforesaid of the Governor-General of

India in Council, the High Court to be established in each Presidency
shall have and exercise all jurisdiction and every power and authority
whatsoever in any manner vested in any of the Courts in the same Presi-

dency abolished under the Act at che time of the abolition of such last-

mentioned Court.

By the Letters Patent of this Court Her Majesty was pleased to con-

fer on it extraordinary original civil jurisdiction and appellate civil juris-

diction, but she conferred on it no powers of revision in civil suits or

matters arising thereout. In these matters the Court has no other power
or authority than that enjoyed by the Sudder Dewany Adawlut of these

Provinces at the time of its abolition unless such power is derived from the
15th section of the Statute. The Sudder Dewany Adawlut certainly had
no power to exercise judicial functions in any case in which its rights of

interference was not declared by the law of India, and no provision of any

(1) 3 B. H. 0. R. A. C. J. 110.

(2) 1 R. C. and O.R. Civil Rulings, 165 = 5 W.R. Misc. 25.
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1875 Indian Act is cited as conferring on the Sudder Dawany Adawlut authority

AUG. 10. to interfere on an application of the nature of that which is now preferred

to the Court.
FULL rj^g petitioners then can rely only on the provisions of 24 and 25
BENCH. Vic., c. 105, s. 15, which declare that the High Courts established under

7~T01 the Act shall have "superintendence" over all Courts [l04] which may be

fFB . subject to its appellate jurisdiction, and consequently it is contended that

the term superintendence confers jurisdiction to revise proceedings of the

Subordinate Civil Courts.

We cannot allow this contention. Whether we consider the ordinary

significance of the term or construe it in connection with the context, it

appears to us to confer on the High Court no revisional power, no power
to interfere with or set aside the judicial proceedings of a Subordinate

Court, but that it confers on the High Court administrative authority and
not judicial powers ; as we construe the term (l), it would be competent to

the High Court in the exercise of its power of superintendence to diract

a Subordinate Court to do its duty or to abstain from taking action in

[105] matters of which it has not cognizance, but the High Court is not

competent in the exercise of this authority to interfere and set right the

orders of a Subordinate Court on the ground that the order of the Subordi-

nate Court had proceeded on an error of law or an error of fact. It is

true that some cases may be found in the reported decisions of other High

(1) The statement of the law here given seems on the whole to be in conformity
with the view taken in a long series of oases by the Calcutta High Court. That Court
has held

(a) that it may interfere, under s. 15 of the High Courts Act, to direct the exercise

of a power or jurisdiction disclaimed by the lower Court see Gobind Coomar Chowdhry
v. Kisto Coomar Chowdhry, 7 W R. 520 = 2 Ind. Jur. N. 8. 199; Greesh Chunder
Lahooree v. Kasheessuree Debia, 8 W.R. 26: Omar Chand Mahata v. Nawab Nazim of

Bengal, 11 W.R. 229
; Collector of Bogra v. Krishna Indra .Roy, 2 B.L.R. A.C. 301;

Petition of Sankar Dobay, 4 B.L.R. A.C. 65 ; Hardayal Mindlal\, Tirthanand Thakur,
4 B L.R. App. 28 ; Khenumkuree Debi v. Ranee Shurut Soondurfe Dabi, 14 W.R. 9 ;

Munohur Paul v. J. P. Wise, 15 W.R. 246 ; Petition nf Rani Umasundari Dabi, 5

B.L.R. App. 29 ; Petition of Srimati Nassir Jan, 7 B.L.R. 144 ; Haris Chandra
Gupto v. Srimati Shashi Mala Gupii, 6 B.L R. 721 ;

but see Petition of Hureehur
Mookerjee, 20 W.R. 202.

(6) that it may interfere to pet aside an order made by the lower Court without

jurisdiction see Joy Ram v. Bulwant Singh, 5 W.R. Miso. 3 ; Bhyrub Chunder Chun-
der v. Shama Soonderee Debi, 6 W.R. Act X, Rulings 68 ; Judooputtee Chatterjee
v. Chunder Kant Bhattacharjee, 9 W.R. 309 ; Petition of Bunkobeharry Ghose, 11 W.R.
26: Petition of Maharaja Dhiraj Mahtub Chand Bahadur, 2 B.L.R. A.C. 217: Deep
Chand v. Gouree and Beharee, 13 W.R. 98 : Rooknee Roy v. Amrith Lall, 14 W. R.
254 : Tarini Charan Mookerjee v. Raja Puma Chunder Roy, 6 B L.R. 717 : Mir Habib
Sobbanv. Mahendra Nath Roy 2 B.L.R. App. 32 : Amra Nashya v. Gagan Shuta, 2
B.L.R. App. 35 : Harris Chandra Gupto v. Srimati Shashi Mala Gupti, 6 B.L.R. 721.

(c) that it should not interfere merely on the ground that an order made by a Court
having jurisdiction is erroneous see Petition of Pearee Lai Sahoo, 7 W.R. 130 : Janokee
Bullub Sein v. Dukhina Mohun Chowdhry, 7 W.R. 519 : Showdaminee Dosse v.

Manick Ram Chowdhry. 9 W.R. 886 : Mahomed Busheerullah Chowdhry v. Ramkant
Chowdhry, 9 W.R. 394 : Jumal Ah v. Shaik Wahed Ali, 11 W.R. 97 : Petition of Jodoo
Moonee Dossee, 11 W.R. 494: Petition of Durga Charan Sirkar, B.L R. A. C. 165:
Sreermctty Dossee v. Sreenibash Dey, 12 W.R. 74 : Asrafannissa Begum v. Syadlnayet
Hcssein, 5 B.L.R. 316 = 13 W.R. 439 ; Doorga Soonduree Debi v. Kashee Kant Chucker-
butty, 14 W.R. 212 : Kallee Hur Doss v. Roodressur Chuckerbutty, 15 W.R. 90 : Khorshed
Ali v. Chowdhry Wahid Ali, 15 W R 170 : Petition of Kasinath Roy Chowdhry, 1 B.
L.R 146: Hur Kishore Audhicary v. Sudoy Chunder Nundee, 17 W.R. 80: Petition

of Muniio. Singh, 19 W.R. 306: Petition of Bagram, 20 W.R. 10: Khowaz Ram Bux
Singh v. Bishendharee Geer, 23 W.R. 402: Ajonnissa Bibi v Surja Kant Acharji, 2

B.L.R. 181 : see, however. Maharaja Dhiraj Mahtab Chund Bahadur v. Shagor Kundu,
5 B.L.R, App. 91 : Petition of Mathuranath Chuckerbutty, 9 B.L.R. 351.
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, . ;

Courts, in which it appears that Judges have claimed in virtue of the 1878

right of superintendence given them by the Statute to exercise larger ADO. 10.

powers than we believe ara conferred by tbe provisions of that law, but the
~

practice of this Court has accorded with the views expressed by us, and on
the construction we nut on the Statute we are not at liberty to disturb it. BENCH.

The record will be returned to tbe Bench with this expression of our .

^ ^
opinion.

1 A. 103 (F.B.) = 11 Mad. Jur. 260.

BEFORE A FULL BENCH.

Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson and
Mr. Justice Spankie.

DEBI PARSHAD AND OTHERS (Defendants) v. THAKUR DIAL AND
OTHERS (Plaintiffs]

*
[27ch August, 1875.]

Hindu Law Undivided Hindu Family Inheritance.

When, in an undivided Hindu family living under the Mitakshara law, a
brother dies without leaving issue, but leaving brothers and nephews, the sons
of a predeceased brother, the interest in the joint estate of tbe brother so dying
does not pass oo his death to hia surviving brothers, but on partition the whole
estate, including the interest of the brother so dying, is divisible ; and the right
of representation secures to the sons or grandsons of a deceased brother the share
which their father or grand-father would have taken had he survived the period
of distribution.

Madho Singh v. Bindessery Boy (!) overruled.

P., 2 0. 379 ;
4 C. 425 ; R., 17 C. 33 ; 8 C.L J. 485; 23 Ind. Gas. 912= 16 Bom. L.R.

263.]

DURGA, Bisheshar, Bbairo, and EamPargas, wero four brothers united

in estate. Ram Pargas died leaving sons who were tbe plaintiffs in this

suit. Then Durga and Bhairo died without issue. Finally, Bisheshar died

leaving sons, who were the defendants in this suit. [106] The principal
issue raised by the suit was whether the plaintiffs were entitled on partition
to a moiety of the undivided immoveable estate of the family, or to one-

fourth. The first Court held, having regard to the answers to the questions
3 and 4 given in p. 33, Bk. ii., West and Buhler's Digest of Hindu Law
Cases, to Bywastha No. 2, dated 5th July 1860, Byioasthas, S. D. A. N.
W. P., vol., i, part i, and to the opinion of three of the Benares pandits
whom it examined on the point, that tha plaintiffs were entitled to a

moiety of the estate.

The first plea taken by the defendants on appeal by them to the

High Court impugned this ruling. With reference to that plea, the Court

(Pearson and Spankie, JJ.) referred to the Full Bench the following

question, viz. :

Whether, in a joint family property, two or four brothers dying
without issue, their interest passed on their death to their surviving brother

exclusively, or whether the sons of a brother who predeceased them are

entitled to participate in it ?
"

*
Regular Appeal No. 33 of 1875, from a decree of the Subordinate Judge of

Benares, dated the 18th December, 1874.

(1) H.C.R.N.W.P. (1868) p. 101.
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1875 The order of reference was accompanied with these remarks :

AUG. 27. Had Bhairo and Durga left separate estates, there can be no doubt

that their surviving brother' would have succeeded to them in preference to,

FULL and to the exclusion of, their nephews ; and it is contended that the succes-

BENCH. sion would not be different in a joint undivided family. The contention

is supported by the decision of a Bench of this Court, dated the 25th
1 A. 105

February 1868, in special appeal No. 1779 of 1867, at p. 101 of the High
Court Reports for 1868. The ruling of the lower Court in this case is

11 Had. Jar. Opp0se(j to that decision, but is supported by the answers to the questions
3 and 4 given in page 33, Bk. ii, West and Biihler's Digest, and by the

opinions of the Benares pandits examined by the Subordinate Judge.
Under the circumstances we think it expedient to refer the point in question
for the consideration of a Full Bench.

Pandit Ajudhia Nath (with him Munshi Shuk Ram), for the appel-

lants, contended that, on the death of a member of an undivided Hindu
family, his estate devolved on his heirs. There is nothing in Hindu law
to the contrary, and the pandits examined by the first Court are agreed in

so stating. Although perhaps it cannot be said that any one member of an
undivided Hindu family is the owner of any particular portion of the

undivided estate, [107J still his share in it is capable of being defined and

expressed. He may be the owner of one- half, or one-third, and so on.

If, on his death, his estate devolves on his heirs, then the estate of a

brother dying without issue devolves on his surviving brothers and their

heirs, according to the rule of succession laid down in Mitakshara. If

the rule does not apply, there is no other. If the lower Court is right,

the death of a member of an undivided Hindu family alters the shares of

the surviving members. Thus there would be no inheritance liable to

obstruction, according to the definition of the term in Mitakshara, but
a third kind of inheritance, viz., one liable to alteration. It is true that

the Privy Council has ruled in Eatama Natchiar v. The Rajah of

Shivagunga (1) that the members of an undivided Hindu family are

entitled to the benefit of survivorship, but that is as against females.

All the members are not entitled to participate in the estate of a

deceased member Madho Singh v. Bindessery Roy (2). There is no

authority to show that the share to which a member of an undivided
Hindu family has succeeded lapses on his death into the estate of the
common ancestor. It would be impossible to say, where a family
consisted of several branches, whether the estate of a deceased member
lapsed into the estate of the ancestor of the branch to which he belonged.
or into the estate of the common ancestor. A brother in an undivided
Hindu family is preferred to a nephew Madho Singh v. Bindessery Roy ;

Brojo Kishoree Dossee v. Sreenath Base (3). The status of a re-united Hindu
family and an undivided are the same. The rules of succession in a re-

united Hindu family support the contention of the appellants.
Mr. Mahmood (with him Munshi Hanuman Parshad), for the respond-

ents. As to the status of an undivided Hindu family, see Norton's Leading
Cases on Inheritance, part i, 173. In Katama Natchiar v. The Rajah of

Shivagunga the Privy Council held that the property of an undivided Hindu
family is subject to the benefit of survivorship. Again, in delivering the judg-
ment of the Privy Council in Appovier v. Rama Subba Aiyan(] Lord West-
108] bury said no member of an undivided Hindu family could ascertain

(1) 9 M.I.A. 539. (2) H.C.R.N.W.P. (1868) p. 101.

(3) 9 W.R. 463. (4) 11 M.I.A. 75.
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his share without partition, and that partition produced an effect upon 1873

the undivided estate of the family similar to the effect produced by the AUG. 27.

conversion of joint tenancy into a tenancy in common. The respondents
as co- parceners with the appellants in an undivided estate are entitled to

share per capita. It appears from the judgment in Sadabart Prasad Shau BENCH,
v. Foolbas Koer (1) that the mere fact of birth entitles the sons of brothers ~T~Ina
united in estate to a right of co-parcenership with their fathers and uncles.

' '

There are numerous rulings to the effect that, under Mitakshara, the sons
'*" ''""

have rights of the same degree and quality as the father. In Bhyro Per- " ' al

shad v. Basisto Narain Pandey(%) it was held that, so long as an estate

remains undivided, the share of a member of the co-parcenary is so uncertain

and undefined that; he may be said to have onlv
"
a life-interest in a com-

mon property." The deaths of Bhairo and Durga neither reduced the

shares of the respondents, nor increased those of the appellants. The
nature of the possession of the parties remained the same, and their shares

in the estate are equal shares. But taking another view, even if
"
the

allotment of the shares is according to the fathers
"

Mitakshara, ch. I,

s. 5, v. 1, the respondents are entitled to share per stirpes, that is, they
are entitled to a moiety of the estate in dispute. Norton's Leading Cases,

part i, 299; part ii, 461 ; Duljeet Singh v. Sheomunook Singh(B). They
stand in the same relation to the common ancestor as the appellants, and
are entitled to the share which their father would have acquired on parti-

tion Norton's Leading Cases, part ii, 463. So long as the estate remained

undivided the share of Bisheshar could nos assume a definite shape and
descend to the appellants, or on the death ot Durga and Bhairo their shares

become definite and descend to Bisheshar.

OPINION.

The opinion of the Full Bench was as follows :

To answer the question proposed to us it is necessary to consider the

condition of a Hindu family in these Provinces while it remains undivided,
and to inquire whether the same rules of succession apply while the

members continue joint in estate, when they have separated and effected

partition, and when they have re-united. [109] Sir Thomas Strange in the

ninth chapter(4) of his work on Hindu Law declares that "wherever a plur-

ality of sons exists, the inheritance descends to them as co- parceners

making together but one heir
" "

the deceased may have

left, not only more sons than one, but brothers, as well as a widow or

widows, and daughters, together with other dependants ; and such sons

and brothers may have their wives and children respectively ; the whole

having constituted in his lifetime, not so many co-parceners indeed in the

proper sense of the term, but an undivided family. Or supposing him to

have been a single man, with collateral relations only, their descendants

and connections, all living together in co-parcenary, his death makes no
difference in this respect among the survivors." If undivided at his death,

they still continue so in point of law, however appearances may indicate

a different state. So long as they remain joint, they offer one common
sacrifice. "The religious duty of unseparated brethren is single," Narada

quoted in Mitakshara, ch. II, 8. 12 v. 3, until partition takes place.

In respect of property, whatever is acquired by the several members,
with certain exceptions, falls into and becomes part of the common

(1) 3 B.L.E. F.B. 31 = 12 W.B. F.B. 1. (2) 16 W.R. 31.

(3) 1 S.D. Rep. 59 = Morley'a Digest, vol. i, 307. (4) Oo Partition, 4th Cd., p. 198.
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1875 fund, and the expenses of all members are met from this common fund; no
AUG. 27. account being taken of excess in the expenditure of some over the expen-

diture of other members. This community of worshio and property being
FULL

fcne orf]ia?ry condition of a Hindu family, it is to be presumed that a
BENCH. Hindu family is undivided until the contrary is shown, and that the

7~Tn_ acquisitions of the several members form part of the common stock unless

.

' '

the acquirer, or those claiming under him, urove that it was acquired in

such a manner as would, by the special provisions of the law, constitute
1 Had. Jur. ., ^, , ...

ocn it the sole property of the acquirer.OU

Moreover, according to the true constitution of an undivided

Hindu family, no individual member of the family whilst it remains

undivided, can predicate of the joint and undivided property that he
has a certain share." Appovier v. Rama Subba Aiyan (1) ; while a

Full Bench of the Bigh Court of Calcutta has gone so far as to hold, in

Sadabart Prashad Sahu v. Foolbash Koer (2), that under the [110]
Mitakshara law one of the several members of a joint Hindu family

cannob, without legal necessity, alienate any portion of the undivided

ancestral property without the consent of the whole of the co-sharers, and
that such an alienation is not valid, even for the share to which the alienor

would have been entitled on partition.

The condition of an undivided family being such as has been described

it is not unintelligible that rules may govern the distribution of the joint

inheritance different from those which would regulate the devolution of

separate property : and it has been ruled that in one and the same family
different rules may govern the succession to the estate of a deceased member
according to the nature of the different properties comprising it, whether
it be joint or separate. Katama Natchiar v. The Rajah of Shivagunga (3).

The peculiar incidents of the joint property of an undivided family
are survivorship and the right of representation. In the Shivagunga case
above cited, the Lords of the Privy Council declared that, "according to

the principles of Hindu law, there is co-parcenaryship between the different

members of a united family, and survivorship following upon it. There is

community of interest and unity of possession between all the members
of the family and upon the death of any one of them the others

may well take by survivorship that in which they had during the deceased's
lifetime a common interest and a common possession

"
(4). It has been

argued that this is a mere statement of the general rule, and that it does
not necessarily follow from it that the benefit of survivorship extends to

all, and not only to some of the surviving members of the family. When
once the principle of survivorship is admitted it is difficult in the absence
of express law to limit its operation. The principle of survivorship taking
effect, on the common fund, in which no one of the members of the family
has any distinct share, operates not to augment the rights of any particular
class of the co-parceners, but to enlarge the shares which upon partition
would fall to the lot. of every one of the members. In effect, by the operation
of this rule, the share to which a co-parcenerfdying without issue would
have been entitled does not pass by descent but lapses. The right of re-

presentation operates at the time of partition to secure an equal partition
[111 j of the inheritance between the several sons of the common ancestor
and the issue to the third generation of sons who have died leaving issue

(1) 11 M.I.A. 75. (2) 12 W.R. F.B. 1 = 3 B.L.R, F.B. 31.

(3) 9 M.I.A. 613. (4) 9 M.I.A. 611.
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surviving the period of distribution, such issue taking per stirpes the share 1875

of their fabher or foreiataer "Should a younger brother die before partition, AUG. 27i

his share shall be allotted to his son, provided he had received no fortune

from his grandfather. That son's son shall receive his father's share from FULL

his uncle, or from bis uncle's son, and the same proportionate share shall be BENCH,
allotted to all the brothers according to law. Or if that grandson be also r~7ns
dead his son takes the share ; beyond him the succession stops." Katyayana

'

J
cited in Vyavahara Mayukha, ch. IV, s. 4, v. 21.

"
Although grandsons

'

*'"

have by birth a right in the grandfather's estate equally with sons, still
1 * r '

the distribution of the grandfather's property must be adjusted through
their father, and not with reference to themselves. The meaning here

expressed is this : if unseparated brothers die, leaving male issue, and the

number of sons be unequal, one having two sons, another three, and a

third four, the two receive a single share in right of their father, the other

three take one share appertaining to their father, and the remaining four

similarly obtain one share due to their father. So if some of the sons be

living and some have died leaving male issue, the same method should be

observed : the surviving sons take their own allotments, and the sons of

their deceased brothers receive the shares of their own fathers respectively.

Such is the adjustment prescribed by the text
"

Mitakshara, ch. I, s. 5,

v. 2.
"
A grandson (D) whose father (B) is dead, and a great-grandson

(F) whose father (E) and grandfather (C) are dead, participate equally in

the inheritance with the son (A), for they without distinction confer equal
benefits on the deceased owner of the property by the presentation to

him of funeral ofterings at solemn obsequies. Daya-Krama Sangraha,
ch. I, s. 1, v. 3. Unless authority be shown to the contrary, these inci-

dents of the joint estate of an unseparated Hindu family survivorship and
the right of representation govern the case before us and determine the

answer to be given to the question pub to us. The fathers and uncles of

the parties lived as an unseparated Hindu family in possession of an

undivided estate. Assuming partition to be made now, there are living

representatives of two sons only of the common ancestor, and equal

partition being made [112] between the stocks, each stock is entitled to

one moiety, but it is argued that, inasmuch as the father of the one line

died before any of his three brothers, and the father of the other line died

after two other brothers, who died without male issue, the shares of the

brethren dying without male issue descended to the sole surviving brother

and passed from him to his issue to the exclusion of the line of the

brother who died first in other words ,
it is contended that the case is

not to be governed by the law of survivorship, except so far as to exclude

females, but that the shares of the deceased brothers passed to the survi-

ving brother in viroue of the rule that,
"
in case of competition between

brothers and nephews, the neohews have no title to succession, for their

right of inheritance is declared to be on failure of brothers." Mitakshara,

chap. II, s. 4, v. 8. No doubt, if this rule was intended not only to apply
to the descent of the separate property of a brother but to operate on the

share which he would have taken in the common property of the family
had he survived the period of partition, the contention is correct ;

but if we carefully examine the system on which the Mitakshara
is compiled and bear in mind the principles of Hindu law, as to

which there can be no dispute, it will appear that the rule on which
the contention is based cannot apply to the undivided ancestral estate,

nor to anything which has accrued to and become part of that estate.

The author of the treatise commences with a definition of heritage,
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1875
"

daya," and distinguishes between the wealth of a father or grand-
AUG. 27. father which becomes the property of his sons or grandsons by right

of their being his sons and grandsons, and which the author consequently
FULL terms unobstructed, and property which devolves on parents, brothers and
BENCH, the rest, on the demise of the owner without male issue, and which be

~
terms liable to obstruction, because existence of issue or the survival of

the owner impede its devolution. After investigating the nature of pro-
*'~

perty and reviewing the methods by which it may be acquired, he declares
Mad. Jar. ^Q fun(3amen tal principle of the Hindu law obtaining in these Provinces

that property in the paternal or ancestral estate is by birth. He next

describes the limitation to which the power of the father over ancestral

and acquired wealth is subject, and having previously defined partition to

be
"
the adjustment of divers rights regarding the whole, by distributing

them on particular portions of the aggregate," [113] he proceeds to declare

in what manner and subject to what rules the common property of the

family is to be distributed by partition in the father's lifetime or after his

decease. The consequence of the doctrine that a right in the paternal
ancestral estate is acquired by birth is that there is in fact no devolution

of the property from one owner to another, but that as each son comes
into being he forthwith acquires a right which would, on partition, reduce

the shares of the other sons, and which, should he not survive partition

and have issue, his son or grandson would take by substitution, and
which if he dies before that period, will simply lapse. There being no
devolution of the property, the laws of descent are inapplicable. An
ascertainment of the rights of the several members of the family is effected

by partition, and consequently the rules regulating partition in every Hindu
work on inheritance take the place of rules regulating the descent of pro-

perty from an owner leaving issue. Unless there is a plain direction to

the contrary, rules of partition from their very nature operate at the time

when the partition is made. Unless it is expressly declared that the as-

certainment of shares is to be made at an earlier period, it must be assumed

they are to be ascertained at the time partition is made. Seeing that a

son in the undivided family is a co-owner, having acquired his right by
birth there is no more reason for fixing the date of the dea' h of the father

as the period at which shares should be ascertained than in fixing the date

of a so n's death as that period : and if shares are not ascertained until the

period of distribution ; if. until that time, no one can declare he has any share

in the common property, it accounts for the circumstance that in none of

the treatises on Hindu law which have been brought to our notice is there

any rule declaring what is to be done with the interest (it can hardly be
called a share) in the common property which has been acquired by a
member of the family who has not survived the period of distribution. On
the other hand, there are exoress rules declaring that the partition is to

be an equal partition, subject to the qualification that those who take by
representation take only the share which he whom they respectively

represent would have taken had he survived partition.

Having in chap. I dealt with the distribution of the estate of a Hindu
who dies leaving issue, and having declared the rules which provide for

the distribution of the paternal and ancestral property [114] of the un-
divided family, the author next proceeds in chap. II to treat of the descent
of the estate of a man who dies without issue. The first section clearly
relates only to separate property. It presumes the case of a man who,
leaving no male issue, could not be the founder of an undivided family."
The sons, principal and secondary, take the heritage, has been shown.
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The order of succession among all tribes and classes, on failure of them, 1875

is next declared. Here then we pass from a law of partition to a law of AUG. 27.

devolution of inheritance, the persons entitled no longer acquire an

interest by birth. It accrues on the death of the owner, and to be entitled FULL
to claim they must survive the owner, and first in the line of descent BENCH,
the author places the widow, and after explaining that, if the proprietor

~

died in union with his brethren, the widow has merely a right of mainte- ^ _
nance, he concludes the discussion of her claims with the declaration that **'"

a wedded wife being chaste, takes the whole estate of a man who, being
* ' ur *

separated from his co-heirs, and not subsequently re-united with them,
dies leaving no mala issue.

In the second section the right of succession of daughters and

daughter's sons are declared. Now in this section there is no distinct

allusion to separate property, yet it has never been doubted that it deals

only with separate property, and the intention is evident from the com-
mencement of the section:

"
On failure of her (the widow), the daughters

inherit." Toe widow could only take separate property and the daughters
succeed to what, if she had survived the propositus, the widow would have
taken. Similarly, the following section, which treats of the rights of

parents, commences with the declaration : "On failure of those heirs, the

two parents meaning the mother and father, are successors," preference

being given to ihe mother. In this section again there is no mention of

separate property, but it manifestly deals only with that property for it is

declared that the parents take, in default of widow, daughters and daugh-
ter's sons.

We now arrive at the fourth section, which treats of the rights of

brothers, and which it is argued governs the case before us. The section

commences like the preceding by premising the failure of the heir whose
right had been last declared ; and from this circumstance it must again be

inferred that the property to which it regulates the [115] succession is

such property as would have been taken by the heirs entitled to priority
of succession, had they survived the propositus. If it be held that the

interest which a co-parcener acquires by birth does not lapse on his death
without male issue, but passes under the law of succession to heirs other

than direct issue, who presumably do not exist, and other than his widow,
whose title is expressly denied, it follows that the right would devolve not
on brothers only, but on those heirs also who are entitled to succeed in

priority to brothers. Thus a daughter, a daughter's son, a mother, or a

father, might, on partition, claim the share of a deceased co-parcener. No
instance is cited in which such a claim has been allowed. The conclusion

seems clear that s. 4, like the ureceding sections of the chapter, provides

only for the devolution of the separate estate of the propositus,
But in support of the contention that the interest of a member of an

undivided family in the common fund is a share, and that the rules res-

pecting the succession of brothers operate, notwithstanding the pro-

positus may have died in union with his brethren, and regulate the

inheritance of that share, reference has been made to the provisions of

s. 9, which treat of the succession to re-united kinsmen.
It is argued that brethren who have re-united are in the same position

as those who have never separated ; that the whole of the property is again
brought into a common fund, each brother saying to the other "what is

mine is thine and thine is mine," yet nevertheless the interest of each is

described as his share : "A re-united brother shall keep his share of his re-

united co-heir who is deceased" Yajnavalkya, cited in Mitakshara, chap.II,
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1878 s. 9, v. 1 and inasmuch as on the death of a re-united brother without male

AUG 27. issue his share devolves on re-united brethren of the whole blood to the

exclusion of re-united brethren of the half-blood, or if there be no brethren
FULL o f the whole blood in re-union, the re-united brethren of the half-blood and

BENCH, the unassociated uterine brothers divide the share equally, it is contended

that the principle of survivorship does not operate to overrule the rules
1 A. 105

regulating the succession of brothers, but that so far as is possible effect is

(F.B.)=
given to both.

11 Mad. Jur.
[116] To these arguments it may be replied that a distinction is

recognized by Hindu writers between undivided and re-united brethren

(Colebrook's Digest, ccccxxx). Moreover, a re-union implies a previous

partition, in virtue of which each of the re-united brethren has acquired

separate ownership of a share. He brings to the re-united fund something
which is specially his, while in an undivided family he acquired his rights by
birth in the estate of his father or grandfather. Again, when a partition

ia made of the property of an undivided family, no distinction is made
between the half blood and the whole blood :

"
If any immoveable pro-

perty of divided heirs, common to brothers by different mothers, have re-

mained undivided, being held in co-parcenary, the half brothers shall have

equal shares with the rest, but uterine brother has the sole right to the

divided property, moveable or immoveable" (Colebrook's Digest, ccccxxxi);
and on partition of the common property of re-united brethren the eldest

never enjoyed the privilege, now in all cases obsolete, of receiving a larger
or better portion than his brethren, to which Hindu writers declared him

entitled, on a partition of the prooerty of the undivided family. It is

dangerous then to draw an analogy from the special rules which apply
to the devolution of the shares of re united brethren. Indeed, the circum-
stance that rules have been specially prescribed to regulate the devolution
of the common property of re-united brethren affords ground for arguing
that they were exceptions to the ordinary rules regulating the partition of

the common property of an undivided family.
If then the provisions of ch. II, s. 4, are not applicable to the interest

of an undivided co-parcener in the common property, but that, interest

lapses on his death without issue, it follows that, in the case before the

Court, the interests of the brothers who died without issue do not devolve
on the last surviving brother, and that the sons of the last surviving
brother are only entitled to one moiety of the estate. This conclusion is

supported by the opinions of the three pandits examined by the Subordi-
nate Judge of Benares, although the reasons given by one of those gentle-
men for the conclusion at which he has arrived are not satisfactory. It

is also supported by the decision of the Sudder Court of Calcutta in Duljeet
Singh v. Sheomunook Singh (l), to which Mr. Colebrooke was a [117]
party, and by the decision of the Bombay Court in Bhugwan Golab
Chund v. Kriparam Anandram (2). The decision of this Court in Madho
Singh v. Bindessery Roy (3), it is true, is opposed to these authorities, but
in our judgment that ruling cannot be supported.

(1) 1 S.D. Rep. 59. (2) 2 Borr. 29. (3) N.W.P. H.C.R. (1868) 101.
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1 A. 117 (F.B.). 1875

BEFORE A FULL BENCH. AUCL27;

Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson,
FULL

Mr. Justice Spankie and Mr. Justice Oldfield. BENCH..

DAIA CHAND AND OTHERS (Defendants] v. SARFKAZ AND OTHERS ,P
'

B
'

(Plaintiffs)* [27ch August, 1875.]

Redemption of mortgage Limitation Acknowledgment of title of mortgagor or of his

right to redeem Act IX of 1871, sch. II, 148.

Where the defendants attested as correct the record-of-rights prepared at a

settlement with them of an estate in which they were described as mortgagees of

the estate, but which did not mention the name of the mortgagor, held (SPANKIE
J., dissenting) that there was an acknowledgment of the mortgagor's right to

redeem within the meaning of art 148, sch. II, Act IX of 1871.

Per PEARSON, J, That there was also an acknowledgment of the mortgagor's
title.

Per SPANKIE, J., contra.

[Cited, 8 A.L.J. 605 (608) = lOTnd. Cas. 239 (240i; R.,1 A.425; 17 B. 173; 9 C. Gl6; 12 C.

267; 16 M. 2:20; 8 A. L. J. 605 = 10 Ind. Ca<3 238; A.W.N. (1908) 226 ; 10 Bom.
L.R. 385; 5 Ind. Cas. 77; U.B.R. (Civil) (18921896) 462.]

THE plaintiffs sued to redeem a mortgage of the entire 20 biswas of

mauza Pal, pargana Jauli Jansatb, zilla Shaharanpur, alleged to have
been made in 1811 for Rs. 241 by Dheir ancestors to the ancestors of the-

defendants. The latter denied the mortgage, alleging that they were the

proprietors of the estate. From the evidence adduced it appeared that

in 1863 the plaintiffs applied to the revenue authorities to record their

names as the mortgagors of the estate, but the application was refused.

In May, 1872, at the instance of the defendants, the entry of the word
"
mortgagee" opposite the names of the defendants in the khewat annually

prepared by the patwari was directed to be discontinued. The first*

Court, looking at these circumstances, treated the suit as one for the

possession of laud and dismissed it, holding that it should have been
valued at five times the revenue payable to Government in respect
of the property in suit, instead of according to the principal amount
[118] of the morfcgage-money. The lower appellate Court held that the

suit was correctly valued. It disallowed a plea taken by the defendants

to the effect that the suit was barred by the law of limitation as it

appeared that the defendants' ancestors had signed the khewat and the

khatauni shara asamiivar piepared at the settlement of the estate with
them under Regulation IX of 1833 in 1841, in which they were described

as mortgagees, which it held amounted to an acknowledgment of the

plaintiffs' title as mortgagors, and remanded the suit to the first Court
for disposal on the merits.

The khewat of 1841 made no mention of the nature of the mortgage
and none of the mortgagors. The parties who signed it were described as

holding certain shares and as mortgagees. There was no record of the

names of the owners of the shares. The khatauni shara asamiwar
showed the rates of rent payable by tenants. The parties who signed
that paper were also described as mortgagees There was a note by
the officer making a settlement that

"
the parties in possession

*
Appeal under cl. 10 of the Letters Patent, No. 4 of 1875.

[N.B, For a further stage of this case, see 1 A. 425 = 2 Ind. Jur. 115. ED.]
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1875 mortgagees, bu the amount of the mortgage and its duration are unknown :

AUG. 27. it occurred before British occupation." The parties did not, in affixing

their signatures to either document, add the word
"
mortgagees." The

FULL "khewat was not confined to a record of the distribution of the shares and

BENCH, the interest of the parties as mortgagees. It contained the ikrar-nama,
or wajib-ul-arz, being a record of agreement between the co-parceners

I A. 117 amongg (j themselves, on various matters and a detail of customs, &e.,
(F.B.).

prevailing in the estate. The signatures were affixed at the foot of the

document. The Tahsildar recorded that after all tbe particulars of the

i&rar-Tzawa.and the amount of rupees had been read out to the parties,

they affixed their signatures and marks with their own hands. Similarly,

with the khatauni shara asamiiuar, the tahaildar recorded that the parties

after hearing the rates of rent had affixed their signatures and marks, and

verified all the particulars entered in the document.

On special appeal to the High Court from the order remanding the

case the defendants contended that the signatures of their ancestors to

the documents did not amount to an acknowledgment of the plaintiffs'

title as mortgagors or of their right to redeem within the meaning of Act

IX of 1871, sch. II, 148. Theylalso contended, with reference to an order

passed in the settlement department in [119] January 1864, which refused

an application by the plaintiffs for the entry of their names in respect of

certain unculturable lands and trees in the village and referred them to a

Civil Court, that the suit was barred by limitation, not having been
instituted within three years from the date of that order.

The learned Judges of the Division Court (Pearson and Spankie, JJ.)

before which the appeal came on for hearing, differed in opinion.

The following judgments were delivered :

PEARSON, J. This is a suit for the redemption of a mortgage said

to have been made in favour of the defendants' ancestors by the ancestors

of the plaintiffs in 1811, and was dismissed by the Court of first .instance

improperly on the ground of insufficient valuation. The lower appellate
Court has rightly held the valuation to be correct, and, disallowing a plea
set up by the defendants to the effect that the suit was barred by the law
of limitation, has remanded the case to the first Court under s. 351, Act
VIII of 1859, for trial and disposal on the merits. The plea of limitation

has been disallowed with reference to an acknowledgment of their mortgage
tenure recorded in the settlement record of 1841, which is signed by the
defendants or their forefathers. In that record they described themselves,
or allowed themselves to be described, as mortgagees of the estate in

question ; and by so doing admittei by implication the title of the mort-

gagors, whoever they may be, and their right to redeem the property.
Whether the plaintiffs' ancestors were the mortgagors and whether the

mortgage was made by them in 1811, for a consideration of Es. 241, are

questions which must be determined before it can be decided whether the
suit can be maintained. Even if it be established that the plaintiffs'
ancestors were the mortgagors, unless it be shown that the mortgage was
not made before 1811, it may be found that the suit is barred by limitation.

But although the Subordinate Judge's decision is open to this objection,
that he has somewhat precipitately declared the suit not to be barred by
limitation, while not quite consistently remarking that, if the plaintiffs can
prove the mortgage to have been effected by their ancestors in favour of

those of the defendants in 1811, they will obtain a decree if not, their claim
must be rejected," there is nothing objectionable in his ramand order on the
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[120] assumption that the materials on the reeord were not sufficient fco 1875
enable him to decide satisfactorily himself. There is no force in the AUG. 27.

grounds of appeal. Nothing is shown to be a bar of the suit in the

proceedings of 1864, which referred to a claim of certain manorial rights FULL
only. The admission of the mortgage tenure in the settlement record of BENCH.
1841, if it can be referred to the plaintiffs' ancestors, and the mortgage be

found to have been made by them in 1811, is sufficient to give a new 1 * 11T

period of limitation from the date of the admission. With these remarks, (F -B -K

the appeal is dismissed with costs.

SPANKIE, J. Article 148, sch. II, Act IX of 1871, provides that time

shall run from the date of the mortgage, unless when an acknowledgment
of the title of the mortgagor or of his right of redemption has, before the

expiration of the prescribed period, been made in writing, signed by the

mortgagee or some person claiming under him and, in sucb case, the date

of the acknowledgment.

It is argued in this cise that some of the ancestors of the defendants,

appellants, attested as correct the khewat and khatauni shara asamiwar

prepared at the settlement under Regulation IX of 1833 in 1841, in which

they are described as mortgagees. Their signatures, it was contended, are

an acknowledgment of the mortgage tenure, and take the case out

of the operation of the limitation law. (The learned Judge, after stating

the facts relating to the khewat and the khatauni shara asamiwar, con-

tinued) : It will be seen from what I have stated that the parties

who signed have not acknowledged any particular fact, but their

signatures must be taken as an admission of the general accuracy of the

khewat and khatauni, the one containing a variety of matter, the other

having the special object of showing the rent payable to the landlords by
their tenants.

I may also mention that there did not appear to be any recognised
owners in 1841, the entire 20 biswas being in the possession of persons
described as mortgagees. I attribute this description to be due to some
report regarding an earlier settlement and the state of the village then,

obtained from the office when the settlement under Regulation IX of

1833 was made.

[121] I do not regard the signatures of the ancestors of the defend-

ants under the circumstances described as amounting to an acknowledg-
ment of the title of the mortgagor or of his right of redemption within the

meaning of art. 148, sch. II, Act IX of 1871. The records show that

the appellants did not acknowledge any right of redemption anywhere.
They contested in 1863 an attempt of the heirs of the mortgagors to

establish their right of redemption, and ultimately in 1872 they succeeded

in obtaining an order from the revenue authorities for the erasure of the

word mortgagees.

If we look at the effect of an acknowledgment in writing in respect
of a debt or legacy (s. 20, Act IX of 1871), we find that no promise or

undertaking would take the case out of the operation of the Act, unless

the promise or acknowledgment amounts to an express undertaking to

pay or deliver the debt or legacy, or to an unqualified admission of the

liability as subsisting. So I think that any one who desires to take his

claim out of the operation of art. 148, soh. II, must show a clear and

express acknowledgment in writing of the title of the mortgagor or of his

right to redeem, that this acknowledgment must be unqualified and made
touching the mortgage. It cannot be implied from a general admission of
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1875 the accuracy of certain settlement records dealing with a great variety of

AUG. 27. matters.

I, therefore, would decree the appeal, reverse the judgment of the
FULL lower appellate Court, and restore that of the first Court, with costs.

BENCH. The defendants appealed to the Full Court, under the provisions of

cl. 10 of the Letters Patent, against the judgment of Pearson, J.

. L , Munsbi Hanuman Parshad (with him Babu Jogindro Nath Chaudhari),
for the appellants, contended that the mere signatures of the mortgagees
to a document, in which they were described as mortgagees, and which did

not show who the mortgagor was, or the nature of the mortgage, or the

amount of the mortgage-money, did not amount to an acknowledgment of

the title of the mortgagor or of his ri^ht to redeem. There is no written

acknowledgment touching the mortgage, signed by the mortgagees, which

expressly, or by implication, acknowledges the title of the mortgagor or of

[ 1 22] his right to redeem. The entry in the documents was made by
the settlement officer.

Pandit Bishambar Nath, for the respondents. The mortgagees were
in possession of the property. They assigned to themselves at the settlement

of the estate the position of mortgagees. The entries were made on their

representation, and are signed by. them, The statements recorded are

accepted by them. This amounts to an acknowledgment to the title of

the mortgagor, whoever he my be.

OPINION.

TURNER, OFFG. C. J., and OLDFIELD, J., concurred in the following

opinion :

The question which arises in this appeal is whether or not there has
been a sufficient acknowledgment of the mortgagor's title or his right to

redeem to prevent the operation of the law of limitation, or rather to give
the representatives of the mortgagors a new period from which limitation

should be computed.

The terms of the law, an acknowledgment of the mortgagor's title or

an acknowledgment of his right to redeem, were not, it may be presumed,
intended to be mere tautology. An acknowledgment that a certain

person, or his representative, is the proprietor of the estate is an acknow-
ledgment of his title. An acknowledgment that the mortgage is a subsist-

ing mortgage would be an acknowledgment of his right to redeen, if he
established his title.

The provisions of the English Statute 3 & 4 Will. 4, c. 27, s. 28, require
in order to enlarge the statutory period of limitation, that an acknowledg-
ment of the title of the mortgagor or of his right to redemption shall
be given to the mortgagor or some person claiming bis estate, or to the

agent of such mortgagor or person, in writing signed by the mortgagee or
the person claiming. It appears to be the law that any acknowledgment,
which before the passing of the English Statute would have been sufficient,
will satisfy the requirements of the Statute if it be given in writing to the
mortgagor or to a person claiming his estate, or to the agent of such mort-
gagor or person Fisher on Mortgages, 2nd ed.. vol. i, 502, p. 288. Before
the Statute was enacted it was held that an acknowledgment of the mort-
gage as a subsisting mortgage was an acknowledgment of the mort-
gagor's right to redeem : and in a case [123] quoted by Lord Hardwicke

it^was
held by Sir J. Jekyll that, where a testator described an estate in

his will as my
"
mortgaged estate," it was a sufficient acknowledgment of
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the mortgagor's right to redeem (1). This ruling appears never to have 1875
been overruled ;

it is quoted in Tudor's Leading Gases, vol. ii, 4th ed., Aoa. 27.

1065. We are not, indeed, bound by English cases, but We may usefully

consult them. FOLL
With the exception that it requires the acknowledgment to be in writ- BENCH.

ing, the law of limitation in this country, so far as it applies to the question
before us, appears to be analogous to the English law as it was established "
by the practice of the Courts of Equity before the Statute above referred

to was enacted. The law of British India does not require that the'

acknowledgment should be given to the mortgagor, but, in other respects,

it follows the language of the English Statute an j the practice of the Courts

of Equity before that Statute was enacted. The acknowledgment must be

in writing, signed by the mortgagee or a person claiming under him, and
it must acknowledge the title of the mortgagor or his right to redeem. In

the case before us the settlement officer had prepared the reeord-of-rights,

a record which by law he was bound to prepare, showing the interests in.

the village of which he found persons in possession. From the records of-

preceding settlements he ascertained that the appellants, or rather their

predecessors in title, had obtained possession in virtue of a mortgage, and
he entered them accordingly in his record as mortgagees. To this record,

for the purpose of certifying to its correctness, he obtained the signature
of those whom he found in possession, and, amongst others, of the appel-
lants. This appears to be a stronger case than that decided by Sir J.

Jekyll. Here there is not a mere description of the estate as a mortgaged
estate, but a subscription to a record purporting to show the extent of the

rights which the persons in possession enjoyed. For this reason we hold

the acknowledgment sufficient, and would dismiss the appeal with costs.

PEARSON, J. There can be no doubt that the settlement record of 1841
does not contain an exoress acknowledgment of the title of any particular

persons as owners of the estate in question in this [124] suit of their

right of redemption, for the mortgagors or their representatives are not :

named. If, therefore, such an express acknowledgment be required by
the terms of art. 148, sch. II. Act IX of 1871, the present suit, instituted

in 1874 for the redemption of a mortgage alleged to have been made in

1811, is liable to be dismissed as barred by the law of limitation. I still

adhere to the opinion intimated in my judgment of the 8th April last,

that such an express acknowledgment is not required, and the acknowledg- .

ment of a subsisting mortgage tenure is by implication as acknowledg-
ment of the title of an owner and of his right to redeem and sufficiently
for all practical purposes complies with the terms of the law. It is

not reasonable to suppose that any one would allow himself to be described

as the mortgagee of a property of which the mortgage had ceased to be

redeemable at law, and the names of the owners thereof had been lost to

knowledge by lapse of time, without any mention of those circumstances.
In the present case there are uo grounds of supposing that in 1841 there

was any doubt or dispute as to who were the owners, or whether they ;

were entitled to redeem the property in suit. The addition of their names,
though it would have completed the statement of the facts, was hardly ,

necessary, and the omission of their names was presumably accidental.

An acknowledgment of a mortgage tenure, not including the title of a

mortgagor and of a right to redeem, appears to be meaningless, useless, and
absurd. The main point is whether the tenure is that of a mortgagee ;

(1) 3 Atkyn's Rep. 114.
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1875 it oan make no difference to the mortgagee whether the owner is A or B.

AUG. 27. If it be held that an entry describing C as mortgagee of a share acknow-

ledged by C. would be an acknowledgment that would satisfy the require-

FULL ments of the law, it cannot plausibly be contended that an entry describing

BENCH. C as mortgagee does not describe a subsisting mortgage tenure. But

if there were any real doubt as to whether the acknowledgment implied in

1 *' 117
a man's description of himself as a mortgagee referred to a subsisting

(F.B ). mortgage, or one which had ceased to be redeemable, the doubt might

easily be removed by an enquiry as to whether the mortgage had or had

not ceased to be redeemable at law at the date of the acknowledgment.

The view which I have taken as to what constitutes a sufficient

acknowledgment is apparently not at variance with English law. [1?5] In

p. 288, vol. i., Fisher's Liw of Mortgage, it is stated that
"
any expres-

sion referring to the estate as mortgaged will be a sufficient acknowledg-
ment." The description by a man of himself as the mortgagee of an

. estate is surely a reference to estate as mortgaged to him. In the case of

Stansfield \. Hobson (1), cited in support of the doctrine, the reference to

the estate, as one of which the mortgage was redeemable, did not express
the name of the party entitled to redeem, which was ascertained by
external evidence. This case establishes both the points for which I con-

tend ; first, that an acknowledgment of a mortgage tenure is by implication

an acknowledgment of the title of an owner ; and secondly, that other

evidence may be admitted to show who is the person possessing that title

to whom the acknowledgment referred. In that case the evidence indicat-

ing the owner may have been nearer at hand than in the present case ;

but that difference does not affect the principle that an acknowledgment of

a redeemable mortgage may be connected by evidence with the person en-

titled to redeem it. On the other hand, it is observable that the acknowledg-
ment; in that case not only did not specify any particular person as the

owner, but that it did not specify any particular property as the subject of

the mortgage ;
and further, that it was apparently made after the lapse of

the period of the limitation, when the right of redemption, if it had not been

extinguished, could not be enforced at law. The acknowledgment, indeed,
which was deemed sufficient to take the case out of the ordinary operation
of the law of limitation was no more than an answer by the mortgagee to

a proposal on behalf of the mortgagor for a meeting for the purpose of

considering the matter of the debt, to the effect that, unless some one
was prepared to pay the debt, a meeting would be useless. It was held

that, by that answer, a right of redemption had been admitted ;
and the

admission was supplemented by evidence which pointed out the mortgagor
and the mortgaged property. In the present case the acknowledgment
takes the form of a description by the defendants' ancestors of themselves
as mortgagees of the property in question on the public and solemn
occasion of a settlement, the mortgage not being known to have been irre-

deemable at law at the time, and a [126] clue to the names of the owners
being found in the settlement records.

At p. 314 of Atkyn's Eeports mention is made of a case in which Sir

J. Jekyll decreed a redemption upon the circumstance of the person who
was in possession of an estate originally in mortgage calling it by the
name of the mortgaged estate in his will. This case supports my judgment
not less than that of Stansfield v. Hobson above quoted.

(1) 3 De G. Mac. & G. 620= 16 Beav. 2b6 ; 22 L.J. Ch. 657.
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SPAHKIE, J. I am under the impression that my honorable collea- 1875

gues take a different view of this case than I do. I, therefore, would AUG. 27.

simply say that I adhere to my former judgment. Nothing was stated at
~

the hearing which shows me that my opinion was wrong, and lean add FUM*

nothing to what I have already put on record. BENCH.

1 A. 117

1 A. 126. (F.B.).

APPELLATE CIVIL.

Mr. Justice Pearson and Mr. Justice Turner.

CHUNNI (Defendant) v. THAKUR DAS AND OTHERS (Plaintiffs).*

[15th December, 1875.]

Mortgage Condition against Alienation Auction-purchaser,

A transfer of mortgaged property made in contravention of a condition not to

alienate is not absolutely void, but voidable in so far as it is in defeasance of the

mortgagee's rights.

Where, in contravention of a condition not to alienate, the mortgagor had
transferred hia proprietary right in the mortgaged property to a third person for

a term of years, the Court declared that such transfer should not be binding on a

purchaser at the sale in execution of the decree obtained by the mortgagee for

the sale of the property in satisfaction of the mortgage-debt, unless such

purchaser desired its continuance.

F., 1 A. 610; R., 5 M. 184
; A.W.N. (1890), 59

; 17 C.L.J. 384 (387) = 17 Ind. Gas.

1 (3) ; Expl., 4 A. 518.]

DALGANJAN mortgaged to the plaintiffs, by a deed dated the 24th

November, 1870, a share in a certain village as security for the

repayment of a loan made to him by the plaintiffs. The mortgage [1273
deed contained a condition against alienation to the following effect :

"
I

will not transfer the mortgaged property to any one else until the

principal sum together with interest is repaid. Should I transfer it the

transfer shall be illegal." The mortgagor, under the terms of the deed,

continued in possession of the property. On the 9bh October, 1874,

Dalganjari granted the defendant a
"
lease

"
(katkina) of his rights as

zemindar and malguzar in the share for a term of 11 years from 1282 fasli

(1874-75) to the end of the rabbi harvest of 1292 fasli at a fixed annual

rent of Eg. 291 on these, amongst other, conditions that the lessee should

duly pay the Government revenue, instalment by instalment, together

with the cesses, as also the annual rent, instalment by instalment that

no increase of reduction, during the term of the lease or at any settlement,

in the Government revenue should affect the lessor that the lessee should

be liable for the carrying out of Government orders, and the expenses
connected therewith that while he held under the lease the lessee should

keep the ryots satisfied that during the term of the lease the lessee

should not be at liberty to surrender the estate. The plaintiffs obtained

a decree on the 5th December, 1874, for the sale of the mortgaged

property in satisfaction of the mortgage- debt.

They instituted the present suit for the invalidation of the lease,

alleging that it was granted at low rate of rent, in bad faith, with the

object of frustrating the execution and satisfaction of their decree. The
*

Special Appeal No. 1000 of 1875, from a decree of the Judge of Bareilly, dated the

3rd August, 1875, reversing a decree of the Subordinate Judge, dated the 23rd February,
1875.
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1875 defendant Chunni pleaded thafc the plaintiffs had no cause of action against

DEC. 15. him, as he took the lease in good faith prior to the passing of the decree,

and the lease in no way hindered them from enforcing their lien on the
APPEL- property.

LATE The first Court dismissed the suit on the ground that there was

OlVlL. nothing to show that the lease was granted in bad faith, and that the

stipulation in the deed of mortgage against the transfer of the property
I A. 126. did not prevent; the mortgagor from granting a lease of it. It remarked

that the plaintiffs might bring the property to sale notwithstanding the

lease, and that their statement that the property would fetch a small price

at an auction-sale in consequence of the lease was merely conjectural. On
appeal by the plaintiffs they contended that the stipulation in the mortgage-
deed rendered the [128] lease invalid, and that the lease would interfere

with the auction-sale of the property, as no one would be willing to

purchase it subject to the lease. The lower appellate Court held, with

reference to a ruling (1) of the late Sudder Court that the lease was invalid,

being a violation of the stipulation against alienation contained in the

mortgage-deed.
On special appeal to the High Court by the defendant Chunni, it was

contended on his behalf that the stipulation in the mortgage-deed was a

mere personal covenant binding on the mortgagor, but which did not
bind him, and which could not defeat his right to hold under the lease for

the term it was granted, the lease being a bona fide lease ; that it was not

shown that the lease obstructed the rights of the mortgagee ; and that the

plaintiff's had no cause of action against him, the lease having bean granted
and taken in good faith.

The Junior Government Pleader Babu Dwarka Nath Banerji, for the

appellant.
Mr. Colvin and Babu Jogendro Nath. for the respondents.

JUDGMENT
The judgment of the Court was as follows :

The lease is not a lease merely for agricultural purposes, but a trans-

fer (2) of the interest of the proprietor for a term of years. Is it a viola-

tion of the condition against alienation ? It has bean held [129] that
such conditions are introduced to protect the lien created by the

mortgage, and that a transfer made in contravention of the condition
is not absolutely void, but voidable so far as it is in defeasance of the

mortgagee's rights. In the present case the mortgagees have obtained a
decree for the sale of the estate in satisfaction of the loan. The existence
of the lease may induce purchasers to offer a less price of the property

(1) 8 S. D. A., N. W. P., 341. See another case of a lease Gossain Mungul Dass
v. Rughoonath Sahoy, 17 W. R. 560, and as to such conditions generally See on the
one hand Heera Lai v. Rutchpal, 6 S. D. A. N. W. P. 39 ; Mithoo Beebee v. Madho
Pershad, 1 S. D. A. N. W. P. 614 and on the other, Gungapershad Singh v. Beharee
Lai, S D.A.L.P., 3857, p. 825, and the cases there cited. Where the transfer is made
botia fide for the purpose of paying off the mortgage- debt, a condition not to alienate
caonot operate to annul it, see Dookhchore Rai v. Hajee Hidayut oollah, H.C.R. N.
W.P.F.B., 1866-1867. p. 7

; but the debt must be at once discharged by the transfer,
gee Mahomed Zahoollahv. Banee Pershad, H.C.R.N.W.P., 1869, p. 40. See also
Koondun Lai v. Wazeer Ali, H.C.R N.W.P , 1871, p. 205.

(2) As to the meaning of "transfer," when used in zwajibularz, 8%e Chuttur Mull
v. Ckettur Kishore Lall, K.C.R.N.W.P., 1869, p. 396. In that case it was ruled that
the mere transfer of property to the possession of a tenant for a term of years, who pays
rent to the owner, would not fall within a prohibition not to "transfer." This refers pre-
sumably to a transfer for agricultural purposes.
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than they would offer if they could obtain immediate possession. On 1875

the other hand, the lease may be an arrangement highly beneficial to the DEO. 15.

owner of the estate and thus a substantial increment to its value. The

mortgagees will have obtained all that in equity they are entitled to, if the APPEL-

Court gives them a declaration that the lease will not be binding on a LATE

purchaser in execution of the decree, unless he desires its continuance. OlVIL.
Tha decrees of the Courts below will be modified accordingly, but as the

appeal substantially fails, we must order the appellant to bear the * * 126-

respondents' costs.

1 A. 129.

CEIMINAL JURISDICTION.

(Mr. Justice Oldfield.)

QUEEN v. KULTARANSINGH. [14 January, 1876.]

Act X ot 1872, ss. 468, 471, 472, 473 Offence against Public Justice Offtnce in

Contempt of Court Prosecution Procedure-

An offence against public justice is not an oSence in contempt ot Court within
the meaning of s. 473, Act Xof 1871.

But notwithstanding this the Court, Civil or Criminal, which is of opinion that

there is sufficient ground for inquiring into a charge mentioned in ss. 467, 468,

469, Act X of 1872, may not, except as is provided in s. 472, try tha accused person
itself for the offence charged.

The case of Sufatoollah, petitioner (1), followed.

[Overr. 1 A. 625 (F.B.) ; Dias
,
1 B. 311 (312) ;

1 B. 339.1

A SUIT was brought against Kultaran Singh for the recovery of

arrears of rent, in which he produced a witness, Bhikam Singh, who gave
evidence as to the payment of the rent by Kultaran Singh. This evidence,
in the opinion of the Assistant Collector trying the suit, afforded ground for

inquiry into a charge against Kultaran [130] Singh of an offence under
s. 196 (using evidence known to be false of the Indian Penal Code, and

against Bhikam Singh of one under s. 193 (giving false evidence). That
officer, therefore, acting in the capacity of Assistant Magistrate, proceeded
to try the accused persons on the charges abovercentioned, and finding
each guilty of the offence he was charged with, sentenced him to one
year's rigorous imprisonment.

The High Court called for the record of the case on the petition of

Kultaran Singh.
Mr. Raikes, for the petitioner, in support of the first ground of

revision taken in the petition, viz., that s. 473, Act X of 1872, barred the

jurisdiction of the Assistant Collector, referred to Reg. v. Navranbeg
Dulabeg (2). When express provision is made for the prosecution of

offences mentioned in ss. 467, 468, 469, Act X of 1872, when they are

committed before a Civil or Criminal Court, such provision should be

followed in those cases, notwithstanding the Court may have power other-

wise to deal with such offences. It appears from the language of a. 471
that the Court before which the offence is committed cannot- itself try the

accused person. It also appears from s. 472, which gives the Court power,

(1) 22 W. R. Cr. 49 see however Reg v. Navranbeg Dulabeg, 10 B. H. C. B, 73 ; and
7 M. H. C. R. Rulings, xvii and xviii.

(2) 10B.H.C.R. 73,
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1876 when it is a Court of Session, to commit, or hold to bail and try, a person

JAN. 14. for any such offence committed before it, upon its own charge, only if

the offence is exclusively triable by it. He referred to the case of Sufatool-
CBIMINAL ^ petitioner (1).

JURISDIC- The Junior Government Pleader (Babu Dwarka Nath Banarji), for

TlOlf. the Crown. Section 471 does not bar the jurisdiction of a Court if other-

wise competent. It cannot be said that a Court before which perjury is

1 A. 129. oommitt!ed has any such interest in the prosecution as would render it

undesirable that it should itself try the offence. The principle recognized

by s. 473 does not therefore apply (1).

JUDGMENT.

OLDFIBLD, J (who, after stating the facts, continued) : It has been

objected on the part of Kultaran Singh that the Assistant Magistrate was
not competent to try and convict the petitioner, being the Court before

which the said offence was committed. This objection was urged under
ss. 471 and 473, Code of Criminal Procedure.

[13 1] The objection is not tenable under s. 473. That section is to

the effect that, except as provided in ss. 435, 436, 472, no Court shall try

any person for an offence committed in contempt of its own authority of

a Court. It was not intended apparently to include such offences as those

which are the subject of this trial, which, under the Indian Peual Code,
are classed as offences against public justice, in contradistinction to

offences in contempt of the Court's authority. The Indian Penal Code
has separately classified those two classes of offences and it may be pre-
sumed that s. 473, Code of Criminal Procedure, has followed this

classification, and that when it refers to offences in contempt of authority
of a Court, it refers only to such as are so classed under the Indian Penal
Code. As a matter of fact also, the classification of the Indian Penal
Code has been followed in the Code of Criminal Procedure, and notably
in s. 468 in regard to offences under s. 193, and which are classed as

offences against public justice. This is the view of s. 473 taken by this

Court in their answer dated the 14th September, 1874, to a reference in

Munni and others made by the Judge of Agra, and was also held by the
Calcutta Court in Safatoollah (1).

But it appears to me that, with reference to s. 471, the Assistant

Magistrate was not competent to try the petitioner for an offence under
s. 196, committed before him as Assistant Collector. Section 471 is as
follows: "When any Court, Civil or Criminal, is of opinion that there is

sufficient ground for inquiring into any charge mentioned in ss. 467, 468,
469, such Court, after making such preliminary inquiry as may be neces-

sary, may either commit the case itself or may send the case for inquiry to

any Magistrate having power to try or commit for trial the accused
person for the offence charged."

This section seems to require that the Court shall either commit
the case or send it to some other Magistrate, but not charge or try the
person on its own charge. It appears to have been intended that the
rule in s. 471 should have general application, with the one exception
provided for in s. 472. That section gives an exceptional power to a Court
of Sessions to charge and try on its own charge a person for an offence
committed before it when the offence is triable by the Court of Session
exclusively ; and s. 472, [132] by thus exceptionally" exempting a Court of

(1) 22 W. R. Cr. 49.
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Session from the operation of the provisions of s. 471, shows what the 1876

general effect and aim of those provisions was intended to be. JAN. 14.

To permit the Court in the present case to charge and try for the

offence committed before it would be interpreting s. 471 as giving the Court CRIMINAL

a higher power than is allowed to a Sessions Court. A similar view of the JURISDIC-

effecfc of s. 471 was taken by the Calcutta High Court in Safatoollah (1). TION.
The convictions and sentences passed on Bhikam Singh and Kulfcaran

Singh are annulled, and the Court is directed either to commit them for * * 129i

trial or to send the case to another competent Magistrate for disposal.

1 A. 132 = 10 Mad. Jar. 346 = 11 Mad. Jur. 3*6.

APPELLATE CIVIL.

Mr. Justice Spankie and Mr. Justice Oldfteld.

SHAIKH EWAZ AND ANOTHER (Decree-holders) v. MOKUNA BIBI
AND OTHERS (Judgment-debtors).* [Hth February, 1876.]

Pre-emption Conditional decree
"
Final "

judgment and decree.

The Court granting a decree to the plaintiff in a pre-emption suit is comp-
etent to grant the decree subject to the payment of the purchase-money within a
fixed period (2), and if the decree-holder fails to comply with the condition

imposed on him by the decree, he loses the benefit of the decree. Sheo Pershad
Lall v. Thakoor Rai (3) approved.

When a direction contained in a decree referred to' the time at which such
decree should become final, held (the case being one in which a special appeal
lay) that such decree does not become final on being affirmed by the lower appel-
late Court, but on the expiry of the period of special appeal, or, where such an
appeal was instituted, when the decision of cbe lower appellate Court was
affirmed by the High Court.

{F., 7 A. 107; 4 A.W.N. (1884) 224; R., 24 M. 449; D, 1 A. 293: 11 A. 346; 4

A.L J. 3GO ; 5 A.L.J. 136=28 A.W.N. (1908) 13 ; 8 A.W.N. (1888) 4.]

THE plaintiffs in a suit to establish a right of pre-emption in respect

of a share in a certain village, under and by virtue of a clause in the village

administration-paper to the effect that no [133] share in the village

should be sold or transferred in any way to a stranger unless it had been

previously offered to and been refused by all the co-sharers, obtained a

decree in the first Court on the 5th January, 1875, which declared their

right to the possession of the share on the payment of Ks. 300 within 31

days from the date of the decree becoming final. An appeal to the lower

appellate Court by the vendees, defendant, was dismissed on the 18th

March, 1875, the decision of the first Court being affirmed, and a special

appeal by them to the High Court was dismissed on the 27th August
following, the lower appellate Court's decision being affirmed.

The decree-holder paid the amount of the purchase- money into Court
on the 1st May, 1875, and prayed that possession of the property might
be given them in execution of the decree.

Both the lower Courts refused execution of the decree on the ground
that the decree-holders had failed to deposit the purchase money within

*
Miscellaneous Special Appeal No. 66 of 1875, from an order of the Judge of

Azamgarh, dated the 24th July, 1875, affirming an order of the Munsif, dated the 1st

May, 1875.

(1) 22 W.R. Cr. 49.

(2) Contra see SyudAhsan All v. Sabookee Beebee, 10 W.R. 53.

(3) N.W.P. H.C.R. (1868), 254.
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1876 the time specified in the first Court's decree, holding that that decree

PBB. 11. became final on the ilSth March, 1875, the date of the judgment and

decree passed in appeal.
APPEL- On special appeal to the High Court the decree-holders contended

LATE that the right of pre-emption decreed in their favour was not lost to them

OlVIL by reason of their failing to deposit the purchase-money within the time

specified in the decree, and that the decree did not become final till tha
1 A. 132= date of the decision of the special appeal.

10 Mad. Jor. Mr. Mahmcod, for the appellants.
346 = 11 Lala Lalta Parshad, for the respondents.
**"'

JUDGMENT.
The judgment of the Court was as follows :

The first plea hardly arises in the shape in which it has been thrown.

But it has always been the practice of our Court in these Provinces to

insist upon the payment of purchase-money in cases of the nature within

the period prescribed by the Court We are under-

v.ThakowRaiW. stood to follow fcn9 rul

"

ing of fchis Court marginally
noted. There a pre-emptor obtained a decree from

the first Court which provided a certain time within which the sum
ascertained to be the purchase-money was to be deposited. The pre-

emptor appealed against the amount fixed by [134J the Court but failed.

He did not deposit the money within the fixed time, and the Judge
declined to enlarge the time. It was held by this Court that the plaintiff,

in appealing from the original decree, could not escape from the obligation

which it imposed, and the lower appellate Court was not bound by law to

insert in its decree any special direction concerning such deposit unless

occasion called for it, although it was important bo have done so. This

ruling is not one exactly in point. But the principle laid down is the

same. The Court was competent to make the direction it did as to the

payment of the money, and if the decree-holder failed to comply with the

obligation imposed on him by the decree, he would lose the benefit of it.

As to the second plea, the decision referred to by the lower appellate
Court (2) is not one in point, for the ruling there related to the question
whether a plea of limitation could be heard for the first time after a

remand-order on the merits had been carried out, when it had not been
made the subject-matter of aopeal at a previous stage. The words in the

decision 'it apoears to us that the judgment and decree, from which the

ninety days are intended to be reckoned, are the final judgment and decree

in the suit between the parties" (3) might perhaps be misleading as to

what is to be considered the final decision of the case in the suit before

us. The words of the decree of the first Court are that the plaintiffs
"shall make a deposit of Rs. 300 within 31 days from the date this (the

MunsifFs) decision becomes final." In our opinion a decision cannot be

aaid to become final until the time for the last appeal allowed has expired,

or, if appealed, it has become final by the decree of the High Court, as the

ultimate Court in the country. In the suit before us there was a special

appeal allowable under certain circumstances, and the Es. 300 were

deposited before the time fixed for the presentation of a special appeal had
expired. Indeed, the special appeal was subsequently admitted and
ultimately dismissed on trial on the 27th August, 1875.

(1) N. W. P. H. C. B. (1868), 254.

(2) Mirza Himmut Bahadoor v. Gobindo Panday, 5 W. B. 91. (3) 5 W. E. 93.
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Under this view of the case the order of both the Courts

wrong. The appeal is decreed and the decision of the lower

Court reversed, and the case remanded to it under s. 351,

1859, for trial on the merits. Costs will abide the result.

below is 1876

appellate PBB. 11.

Act VIII of
APPBL-

1 A. 135 (F.B.).

[135] BEFORE A FULL BENCH.

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr, Justice

Turner, Mr. Justice Spankie and Mr. Justice Oldfield.

LATE

CIVIL.

1 A. 132 =

10 Mad. Jar.

356 = 11

Mad. Jur,

3)6.

UDAI SINGH (.Plaintiff) v. JAGAN NATH (Defendant)
*

[25th February, 1876.]

Lambardar Un-sharer Profits Revenue Set-off.

Held SPANKIE, J., dissenting), that a lambardar, who had paid an arrear of

Government revenue out of the collections of subsequent years without reference

to the co-sharers, was entitled, ia a suit agains. him by a co-sharer for his share
of the profits for such subsequent years, to claim in the suit a deduction on
account of such payment.

THIS was an appeal to the Full Bench, under cl. 10 of the Letters

Patent, against a judgment of Pearson, J., from which Spankie, J., dis-

sented.

The facts of the case which are material appear in the judgment of

the learned Judges.

PEARSON, J. The first plea in appeal appears to be valid. The
defendant is the lambardar of the mahal of which the plaintiff is a co-

sharer. The ji*ma of the mahal was fixed by Mr. Lowe at Eg. 1,488-12-0.

Mr. Currie reduced it to Bs. 1,275 from 1272 fasli. In 1278 fasli the

Government disallowed the reduction, and directed the difference to be
recovered for the previous six years. The amount was made good by tbe

defendant in 1281 fasli, and it cannot be denied that he would be entitled,

if he had paid it out of his own pocket, to recover from the plaintiff a

sum proportionate to his share in the mahal. la the present suit the

plaintiff claims Es. 384-14-0 as arrears of profit/s duo to him for 1278, 1279,
and 1280 fasli. The defendant answers that he has paid the amount
claimed to the Government in payment of the demand abova mentioned,
and that it is less than what is due from the plaintiff on that account.

The lower Courts have held this defence to be insufficient, They think
that he was not justified in applying in 1281 fasli profios which
were due to plaintiff before that time, and without first calling on the

plaintiff to pay his share of the Government demand
;
and that the proper

course to be taken was to have brought a suit against ohe [136] plaintiff

for his share of the Government demand, in the event of his refusing to

pay it on demand.
The opinion of the lower Courts is not well-founded in reason or

equity. When the defendant was required to pay to the Government an
amount for which the plaintiff was jointly responsible, the former had in

his hands a balance remaining out of the collections of 1278, 1279, and
1280 a balance which, after payment of the Government revenue and

village expenses, would have been divisible as profits among the co-sharers
of the mahal. But it was no breach of trust or breach of duty on his part

*
Appeal under ol. 10 of the Letters Patent, No. 7 of 1875.
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1876 to use that balance in paying the demand of Government for the arrears

FEB. 25. of revenue on account of the six years previous to 1278. There was nothing

illegitimate in the course adopted by him ;
and ifc seems unreasonable

FULL to insist that be should have paid to his co-sharers the profits which

BENCH, would doubtless otherwise have been due to them, and that he should

have paid the demand of the Government out of his own pocket, and sued
1 A. 135

fcnem for contribution. For the moneys claimed he has accounted most
*FiB -) <

satisfactorily, and it may well ba presumed that they were reserved

during the years to which the suit refers for the purpose to which they

have been applied.

The answer made to the suit being good and sufficient, the suit should

have been dismissed. The appeal is therefore decreed by reversal of the

lower Courts' decrees with costs in all the Courts.

SPANKIE, J. I am sorry that I cannot accept the proposed judgment
of my honourable colleague.

The judgments of the lower Courts appear to me to be correct on

the point regarding which I differ from Mr. Justice Pearson. In the

present case the order for payment of the enhanced jama had been made
in 1278 fasli (1), but it had not been comolied with by the appellant, the

lambardar, until February and March, 1874 ; and in case No. 368, which is

a similar one to case No.369 now before me, the lambardar had not made
his second payment until May, 1874 that is to say, not until after the

institution of the suit. It is found in both cases that the defendant,

appellant, had never called upon the plaintiffs to make good their quota
of the enhanced jama from 1272 to 1278 fasli (2). Nor had he himself, as

far as appears from [137] the record, ever paid their portion or any

portion of the sum claimed by Government for those six years from his

own pocket the first payment made by him in this case being on the

27th October, 1873, i. e., Katik, 1281 fasli.

Now the plaintiff, respondent, claims profits on account of the years

1278, 1279. and 1280 fasli from the defendant, the lambardar, i. e. t
what-

ever is due to him after payment of the Government revenue and village

expenses. There is no dispute that his quota of the Government revenue

on Mr. Carrie's jama has been paid for those years, and what he claims

is the profits of the three years, after deducting the Government revenue

and village expenses. The accounts for each year should be closed and

audited annually, and any sum remaining after the satisfaction of the

Government jama and village expenses should be made over to the share-

holders, and until distributed may be regarded as being in the hands of the

lambardar in trust for the shareholders. He is not at liberty to appro-

priate them for any other particular purpose without authority from the

shareholders. In these years 1278, 1279, and 1280 fasli the defendant, as

lambardar, had not himself made any extra payment to Government. If

he desired to make his co-sharers responsible for their quota of arrears of

Government revenue which he had to pay, or expected that he might
have to pay, he might have sued them from the amount under the Kent
Act, or he should have taken such other steps, as the Civil Court or

Revenue laws permitted him to take, for the recovery of the money, after

he had been compelled to pay in 1281 fasli the difference between the jama
of 1272 and that of 1278 fasli as settled by the Government. But be was
not, in my judgment, at liberty to claim, in answer to this suit, from the

plaintiff his share of the profits of 1278, 1279, and 1280 fasli, as a set-off

(1) Sept. 1870-Sept. 1871. (2) Sept. 1864 Sept. 1871.
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(for it amounts to that,), being his quota of the sum actually paid by the 1876

defendant on account of the revenue demanded by Government, and levied FEB. 2S.

from him in 1281 fasii.

The Act under which the suit has been brought does not allow a set- FULL
off to be pleaded in any claim of this nature. The money which the BENCH,

plaintiff claims in this suit as due to him was withheld by the defendant,

appellant, before he bad been compelled to make any payment on account '

of the enhanced Government demand; [138] and I do not think that

the share for which the plaintiff may be responsible can be deducted in

this suit from the amount of profits due to him on account of the three

years for which he has instituted his claim. (The learned Judge then

proceeded to determine the remaining pleas in appeal, but so much of the

judgment, for the purposes of this report, is immaterial.)

The Senior Government Pleader (Lala Juala Parshad], for the appel-
lant The lambardar can only deduct from the profits of a year the

legitimate village expenses of that year. He is a trustee and agent for the

co-sharers, and cannot dispose of the profits of a co-sharer accrued due to

him without his consent. The respondent should bring a separate suit.

Pandit Ajudhia Nath (with him Babu Oprokash Chandar} Multi-

plicity of suits is to be avoided. The respondent had the money in his

hands, and paid it in satisfaction of the Government demand, which he-

was entitled to do. He should be allowed the payment.

OPINION.

STUART, C. J., and PEARSON, TURNER, and OLDFIELD, JJ., concur-
red in the following opinion :

It appears that Mr. Currie as Collector allowed a reduction of the

yearly revenue, subject, it may be presumed, to the sanction of Government.
In 1278 fasli sanction was refused, and a demand was made on the res-

pondent, the lambardar, who however did not pay the arrears due until

1281 fasli. Meanwhile he retained in his hands the profits of 1278 fasli,

1279 fasli, and 1280 fasli, and not improbably for the ourpose of meeting
the Government demand if pressed. In the suit but of which this appeal
arises, the appellants, the pattidars, sue the lambardar for their profits

of the years 1278, 1279, and 1280 ;
and he pleads that, out of the sums

collected in these years and remaining in his hands, he has paid the

arrears of revenue above mentioned ; and the question which principally
calls for decision in this appeal is whether be is or is not entitled

to be allowed this payment. We are of opinion that be is The lambar-
dar is, in this village, the agent of the co-sharers to make collections,

and after payment of the revenue to divide the profits. An arrear of

revenue was due to Government, and to discharge this arrear he
was entitled to have recourse to the collections for the years 1278
[139] fasli, 1279 fasli, and 1280 fasli, remaining in his hands undivided.

There is nothing in the revenue law which restricts a lambardar or other

co-sharer, who may make collections, to discharge arrears of Government
revenue out of the collections of the particular year in which the arrear

may accrue. It would be at least inconvenient to hold that, having in

his hands profits to meet the Government demand, the respondent, instead

of applying these profits to the discharge of the demand, should be driven

to have resort to a suit against each co-sharer.

SPANKIB, J. I adhere on the opinion expressed in my judgment of

the 8th June, 1875. Nothing that I have heard leads me to think that

my view is incorrect.
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1876 1 A. 139(F.B.) = lMad. L.R. 31.

FE
|f_19 - BEFORE A FULL BENCH.

FULL Sir Robert Stuart, Et., Chief Justice, Mr. Justice Pearson, Mr. Justice

BENCH. Turner, Mr. Justice Spankie and Mr. Justice Oldfield.

1 A. 139

(F.B.) = IN THE MATTER OF HARDEO. [19 &h February, 1876.]

1 Mad. L R. A c t x of 1872, s. 297 Sigh CourtPowers of revision Judgment of acquittal.

51.
The High Court ia not precluded by a judgment of acquittal from exercising its

powers of revision under s. -297, ActX of 1872. Queen v. Bi^heshar Pandey (1)

observed upon.

Per TURNER and SPANKIE, JJ. Such powers can only be exercised where
the judgment of acquittal has proceeded on an error of law and not where it has

proceeded on an error of fact (2).

[Appl., 2 A. 336 (339) ; R., 14 B. 331 (341) ;
2 M. 38 (39) = 2 Weir 567.]

HARDEO was tried by the Court of Session on a charge under s. 471

(using as genuine a forged document), Indian Penal Code, and was acquit-

ted by that Court, in accordance with tha opinion of the assessors, the

Court remarking that, as there was
"
such a serious amount of doubt as

to the offence charged and so little prospects of a substituted charge being

established, the accused ought not to be convicted." An application was
made to the High Court on behalf of the persons who had instituted pro-

ceedings against him praying that the record to the case might be called

for, and a new trial ordered, on the ground that the facts [140] found by
the Court of Sessions were sufficient to convict him of the offence charged
against him.

The Court (Stuart, C.J.) made the following reference to the Full

Bench :

The question raised in this petition has already been determined in

this Court in the case of Queen v. Bisheshar Pandey (1) before Mr. Justice

Turner, who was of opinion that we had no power to disturb an acquittal
save on the appeal of Government and that therefore, I presume, a private

prosecutor could not apply for revision of a judgment of acquittal : and
there is also a ruling by Mr. Justice Markby of the Calcutta Court (3)

to the same effect. I am inclined to fchink that these learned Judges are

right, but the question is not without difficulty and doubt.

On the other hand, the powers of revision by this Court under s. 297
of the Criminal Procedure Code are very large, literally unlimited, and
there might be great hardship in preventing a private prosecutor from
showing to this Court, in the way of revision, that the facts and evidence
relied on in defence afforded no answer whatever to the charge ; and it

might be argued to be impolitic and scarcely intended that, while the
Government cannot only appeal, but, according to the judgments above
referred to, can also apply for revision and in all cases a private prose-
cutor has no remedy by resort to this Court against the ignorance, and it

may be the corruption, of a local Magistrate or Judge exculpating and
acquitting an offender against the Penal Code in the face of the clearest

(1) N.W.P.H.C.R., (1874), 357. (2) So held in a case of conviction Petition of
Belilios, 12 B.L.R. 249. As "to material error," see 12 B.L R. 253, foot-note.

(3) Queen v. Hatu Khan, 12 B.L.R. App. 22-=2l W.R. Or. 21. Also Petition of
Bagram, 19 W.R. Cr. 52

; Okhoy Teli v. Modhoo Sheik, 19 W.R. Cr. 55.
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evidence and the undoubted facts, even where these facts are found by 1876

such Magistrate or Judge himself. FEB. 19,

In the present case the private prosecutor pleads that
"
the facts

found by the Sessions Judge were sufficient to convict the defendant under FULJ".

s. 471, if not of direct forgery." This is a question that appears to be BENCH.
covered by the terms of s. 297, and revision is nor; necessarily the same r"ToQ
thing as an appeal. The object of s. 272 of the Criminal Procedure Code, _

' *

which gives an appeal to Government against a judgment of acquittal, was \,' A T

~
R

perhaps simply to allow the public prosecutor in such a case a re-
a '

hearing on the merits, without any desire to limit or curtail the powers of

revision, whatever the extent of these may be. I refer the question to a

Full Bench of the Court.

Mr. Howard, for petitioners, referred to Queen v. Gora Ohand

Gopee, (1).

Cur. adv. vult.

OPINIONS.

The following opinions were delivered by the Full Bench :

PEARSON, J. The question on which our opinion is asked I under-

stand to be whether an acquittal precludes revision under s. 297, Act X
of 1872 ; and my answer to the question is in the negative. The terms of

that section empower the High Court in any case, either called for by itself

or reported for orders, or coming to its knowledge, in which it appears that

there has been a material error in any judicial proceeding of any Court
subordinate to it, to pass such judgment, sentence or order thereon as it

thinks fit.

There is nothing in these terms restricting the High Court's action

in the exercise of the powers conferred upon it to cases in which persons
have been convicted of an offence. On the contrary, it seems to me that

the High Court is fully warranted by these terms in ordering a new trial

of a person who has been acquitted by reason of some material error in a

judicial proceeding of a subordinate Court. The provisions of s. 272 of

the Code are quite distinct from those of s. 297 and do not militate with

them. Whether in the particular case out of which this reference to the

Full Bench has arisen, there has been any such material error in the

proceedings of the lower Court as to call for revision is another question
which we are not asked to decide.

TURNER, J. In Eegina v. Bisheshar Pandey (2) an application was
made to me to admit for revision the proceedings in a Session trial, in which
the Sessions Judge had acquitted a person accused of adultery on the ground
that he was not satisfied with the evidence of his guilt and inclined to

accept the evidence adduced by the accused in support of a plea of alibi, and
the petitioner contended that the application ought to be admitted because
the guilt of the [142] accused was proved by the admission of the woman
who was at the same time on trial for abetment of the offence.

In refusing that application I inadvertently used language which
warrants the conclusion that in no case of acquittal can this Court interfere

as a Court of Revision. I am not prepared to maintain that view. Where
there baa been an acquittal on the merits, where an accused person has
been acquitted because the Court by which he has been tried holds the

evidence insufficient to prove his guilt beyond reasonable doubt, I am still

of opinion that this Court cannot interfere as a Court of Revision. But

(1) 1 Ind. Jur. N.8. 177 = 5 W.R. Or. 45. (2) N.W.P. H.C.R. (1874), 357-
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1876 where the acquittal has been brought about by a material error in the

FEB. 19. proceeding, and by material error I understand such an error as makes
the proceeding bad in law, then I hold it is competent for this Court to

FULL interfere. Now it is not only not an error on the part of the Gourfc, but it

BENCH, is the duty of the Court to determine whether evidence offered is in its

judgment reliable or not. Consequently, although this Court might be
1 A. 139

Disposed to give credit to evidence distrusted by a subordinate Court, it could
(F.B.)= not interfere on this ground as constituting a material error in a judicial

1 Mad. L.R.
proceeding. On the other hand, if the facts found by the subordinate Court

8 *' constituted the offence charged, and through error of law the subordinate

Court held that they did not constitute the offence, and therefore acquitted
the accused, or if the subordinate Court improperly excluded relevant

evidence, and consequently acquitted the accused, in both these cases I

should hoH that this Court had power to intervene as a Court of Eevision.

It had been suggested that the first clause of s. 297 is controlled by
the succeeding clauses. Although some of the cases mentioned in these

clauses might ba held to constitute material error in a judicial proceeding
and so to fall within the purview of the first clause, I have already in

other cases expressed my opinion that the first clause is not controlled

by the succeeding clauses.

There remains the question whether, in the case referred, a private

complainant may set the Court in motion. In my judgment in this as

in other cases in which the Court has a discretionary power to call for

cases for revision it is competent to the Court to allow a private person
to move it to exercise its powers.

[143] SPANKIE, J. The prayer of the petition which gave rise to

the reference is that the records of the case may be called for, and an
order for a new trial ba given and the reason assigned for the prayer is-

thati the facts found by the Sessions Judge were sufficient to convict the

defendant under s. 471, if not of direct forgery.
I do not quite gather from the order of reference what we are asked

to determine. If we are asked whether the Court could entertain the

petition under s. 297 so far as to send for the record, I would say that it

could be sent for if the petition discloses any material error in the proceed-

ings of the Court below. But it seems to me that nothing of the kind is

disclosed by the petition in the case brought to our notice. The petitioner

expresses his opinion that the facts found on the evidence by the Sessions

Judge were sufficient to convict the defendant but no error or defect

either in the charge or in the proceedings on or before trial, ou account of

the improper admission or rejection of any evidence, has been shown,
whereby there has been a failure of justice affecting the due conduct of the

prosecution. The proceedings of the Court have been regular, but the

Judge on the evidence finds that the charge has not been established. He
therefore acquits the prisoner. There is no appeal allowed by law to a

private prosecutor from an order of acquittal and in my opinion there is

no power given to this Court to revise an order of acquittal on the facts found
on the evidence. Any revision must proceed on the ground of a material
error in some judicial proceeding. When no such errors such as those
referred to above are pointed out, unless there is something that could be
considered to be a material error in law, all interference under the first

paragraph of s. 297 seems to be barred. It will farther be observed that

though where the material error is such that the Court is empowered to

pass such judgment, sentence or order as it thinks fit, and though these
words seem to he almost unlimited in their range, still there does appear
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to be some limit put to these cases in which a new trial may be ordered. 1876

When an accused person has been improperly discharged there is power FEB. 19.

to order commitment, there is power to alter a finding and sentence, and

power to annul conviction, power to annul improper and to pass a proper FULL
sentence, and power in certain cases, of which this [144] before us is not BENCH.
one, to annul the trial and order a new trial before a competent Court.

But there is no express power given to order a new trial in the case of an * A 139

acquittal on the ground that the facts found might warrant conviction. (
F -B -'

=

From these considerations I come to the conclusion that, as there is no * Madt L '

appeal to a private prosecutor in the case of an acquittal, so there can be 81f

no revision by the Court merely by the finding on the evidence, and if there

is a revision at all, it must be on some purely material error (in law) in

the proceedings.

OLDPIELD, J. In my opinion it was not the intention of the legisla-

ture that the power of revision given to this Court by the first paragraph
in s. 297, Criminal Procedure Code, to pass such judgment, or sentence or

order as it thinks fit, when a material error in any judicial proceeding of a

Court in any case has come to its knowledge, should only be exercised in

the particular instances of error and in the particular manner given in the

succeeding paragraph of s. 297. I apprehend that those paragraphs are

merely illustrative of the operation of the law in particular instances, and
that this Court can, and should, revise any material error in a judicial

proceeding coming to its knowledge, by passing such judgment, sentence

or order as it thinks fit.

In this view of the law the fact that an accused person has been

acquitted on trial will not operate to take away the general power of revi-

sion, when there has been a material error in any judicial proceeding in

the case. The law by s. 272, Criminal Procedure Code, allows the High
Court to entertain an appeal from judgments of acquittal at the instance

of the Local Government, and since it can interfere in cases of acquittal
on appeal, I conclude it can a fortiori under its power of revision ; and
without such a power in this Court there would be danger of miscarriage
of justice. Such too was the view of the law under the old Criminal

Procedure Code taken in Queen v. Gora Chand Gopee (1) by the Calcutta

Court, Peacock, C. J., Trevor and Norman, JJ.

I am not called upon to express an opinion whether there has beeu a

material error in the case within the meaning of s. 297.

ORDER.

[145] STUART, C.J. This case has come back from the Full Bench
with the opinions of the Judges, and it is now to be disposed of by me as

the referring Judge.
The majority of the Court, including myself, hold generally that we

have and may exercise in such a case as the present the revisional power
conferred by the first general substantive enactment of s. 297 of the
Criminal Procedure Code. Mr. Justice Spankie is of a different opinion,

holding that, as there is no appeal to a private prosecutor in the case of

an acquittal, there can be no revision as here claimed.

Some of my colleagues, however, do not appear fully to have

apprehended my reference as I intended to put it, and if I could have
anticipated their difficulty I would have endeavoured to have put the

question referred in clearer terms thaa I have used. But, looking at the

A 113

(1) 1 Ind. Jur. N. S. 177 = fi W. R, Or. 45.
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1876 case in the light in which its mere statement would be at once understood

FEB. 19. by the legal profession at home, it did not occur to me to be more precise,

but let me here explain myself more clearly by a brief reference to the

FULL opinions of my colleagues. Mr. Justice Turner comes nearer my own views

BENCH, of the case in the sense I have alluded to, when he expresses himself

favourably as regards our revisional power in all cases where there is

1 A. 139 error in law, adding that,
"

if the facts found by the subordinate Court
(P.B.)= constituted the offence charged, and through error of law the subordinate

1 Had. L.R. Courb held that they did not constitute the offence, and consequently
31

acquitted the accused, or if the subordinate Court improperly excluded

relevant evidence, and consequently acquitted the accused, in both these

cases I should hold that this Court had power to intervene as a Court of

Eevision his meaning, I presume, being that, if the subordinate Court

acquitted from an ignorant conception of the legal insufficiency of the facts,

this Court could interfere. On the other hand, Pearson, Spankie, and

Oldfield, JJ., although differing in opinion as to our powers of revision

in cases of acquittal, do not appear to have considered that legal error or

material error was shown in the reference, and that it had yet to be

ascertained. Mr. Justice Spankie in such a case as this is against any
revision on our part at all, while I suppose the meaning of the opinion of

Pearson [146] and Oldfield, JJ., is that we may send for the record and
then see what the error, if any, was.

But there was a question preliminary to such an order which I

intended should be first entertained and decided, viz., whether the petition

before us shows, on the face of it, a case which we can entertain at all, in

other words, assuming the statement in the petition to be true, does it on
its face show legal error ? This is a question that lies on the threshold of

the case, and must be first determined before we even admit the application,
much more before we make any order for the record. The Sessions

Judge acquitted the accused, and it is alleged by the petitioner that not

merely the facts, but the facts found by the Sessions Judge himself, were
sufficient to convict. Now does such a statement show, or does it not

show, on the face of it, legal or material error ? There is here evidently
the same question that is raised, the same legal or material error that is

intended by, for example, the demurrer to an indictment at home, and

legally demonstrated when well taken as a plea for I think any one

acquainted with the principle of the English demurrer in criminal pleading
must perceive at once that the principle here sought to be applied is

analogous.

Such was the reference I intended, and the question involved appeared
to me to be a very simple one, and sufficient to raise the question and
enable us to come to a decision as to the powers of revision given to

High Courts in all cases. It was occasioned not only by the consideration

I had given to the powers of this Court under the Criminal Procedure

Code, but also by the judgments alluded to in my order of reference. No
prosecutor other than the Government can appeal against a judgment
of acquittal. This power, however, is expressly given to the Government
by s. 272 of the Criminal Procedure Code. Such an appeal, I take it, is

an appeal on the merits of the case, that is, an appeal on the ground that

the trial in the Court below has miscarried by the reason of the Judge or

Magistrate not having sufficiently weighed or considered the evidence,
and that there has been an acquittal, whereas there ought to have been
a conviction. Such is the appeal which in the case of an acquittal the
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Government can make. A private prosecutor, however, has no such 1876

power. FEE. 19.

[147] But, although a private prosecutor has no such power of
jvrrj

appeal against a judgment of acquittal on the merits, can he apply to this

Court for revision under s. 297 of the Criminal Procedure Code ; or, in BENCH.

other words, is insufficiency of facts to support a conviction such a legal ^ ^ ^g
error, on the face of the acquitting judgment, or otherwise such a /FB) =
revisional question, as can be entertained under s. 297 ?

^ jja(j ^
In the Calcutta case above referred to, Queen v. Hatu Khan (1) it 51

was stated that the Deputy Magistrate, after hearing two of the prosecutor's
witnesses only, and without taking the evidence of the remaining
witnesses named by the prosecutor (two of them at least were present at

the trial), and without examining the prosecutor himself in the presence
of the accused, passed a judgment of acquittal under s. 211 of the Indian

Penal Code. The Magistrate, however, being of opinion that such a

judgment was illegal, reported the case for orders to the High Court of

Calcutta, and it came on for hearing before Markby and Birch, JJ., the

judgment of the Court being delivered by Mr. Justice Markby, who said:
11 We do not think that we have power to do what the officiating Magistrate
asks, namely, to set aside the acquittal of the prisoner, and to direct a

retrial. The proceedings of the Deputy Magistrate were undoubtedly

illegal, but they have resulted in the acquittal of the prisoner, and we are

not empowered by the Criminal Procedure Code to interfere when a

prisoner has been improperly acquitted. If a prisoner has been impro-
perly discharged, we may order him to be tried, or to be committed for

trial, under the second clause of s. 297. If the Legislature had also intend-

ed us to interfere when the prisoner was acquitted, it would undoubtedly
have baen so expressed in that case." The case (2) which came before

Mr. Justice Turner in this Court is scarcely in point. It was one in

which the Sessions Judge had acquitted the prisoner, one Bisheshar

Pandey, who was charged under s. 497, Indian Penal Code (adultery),

and 498 (enticing, or taking away or detaining with a criminal intent, a

married woman, and two other persons, Balak and Mussamut Bhagia, of

abetment of the offences, and the private prosecutor presented a petition

to this Court in which it was objected that
"
the acquittal was bad in law,

the statement of [148] Mussamut Bhagia being sufficient to establish the

offences charged against the accused." Such an objection scarcely shows
an error in law. It would rather appear to have been an error or mistake

on the part of the Judge in not giving due effect to the evidence, and that

therefore the petition was really an appeal on the merits, which of course

could not be entertained. But the petition was entitled in revision, and
it suggested that the acquittal was

"
bad in law

''

for the reasons stated,

and the case was argued before my learned colleague, as one in revision,

the counsel who "appeared against the petition referring to the judgment
of Mr. Justice Markby in the Calcutta case (l). In the order passed by
Mr. Justice Turner it was stated that the reasons for the acquittal were
not obvious, and it then proceeded :

"
However, there has been an

acquittal, and, as the learned counsel who appears for the accused in this

Court contends, this Court has no power to disturb an acquittal save on the

appeal of Government. The provisions of s. 297 only permit the Court
to interfere and order a new trial when an accused person has been

(1) 12 B. L R. App. 22. (2) H. C. R, N. W. P. (1874) p. 357.

99



i All. 149 INDIAN DECISIONS, NEW SEBIES [YoL

1876 discharged without being put on his trial." The judgment of my honour-

PEB. 19. able and learned colleague is so reported, but from the opinion he has

recorded in the present case I am glad not to be driven to the conclusion

3?ULL that he necessarily holds against our power to revise.

BEJSCH. Eespecting, however, the opinion I have quoted of Mr. Justice Turner,

and the judgment of Mr. Justice Markby in the Calcutta case (1), I stated
1 A. 139

jn my or^ er of reference that I was inclined to think that these learned
(P.B.)= Judges were right, but that the question was not without difficulty and

1 Mad. L R.
doubt, suggesting at the same time considerations in favour of the remedy

S1 *

sought in the case before us I pointed out that
"
the powers of revision

by this Court under s. 297 of the Criminal Procedure Code are very large,

literally unlimited, and there might be great hardship in preventing a

private prosecutor from showing to this Court, in the way of revision,

that the facts and evidence relied on in defence afforded no answer
whatever to the charge ; and it might be argued to be impolitic and scarcely

intended that, while the Government can not only appeal, but, according to

the judgments above referred to, can also apply for revision and in all

cases a private pro- [149] secutor has no remedy by report to this

Court against the ignorance, and it may be the corruption, of a local Magis-
trate or Judge exculpating and acquitting an offender against the Penal Coda
in the face of the clearest evidence and the undoubted facts, even where
these facts are found by such Magistrate or Judge himself," and that the

right to present such a petition
"
appears to be covered by the terms of

s. 297 and revision is not necessarily the same thing as an appeal. The object
of s. 272 of the Criminal Procedure Code, which gives an appeal to Govern-
ment against a judgment of acquittal,was perhaps simply to allow the public-

prosecutor in such a case a re-hearing on the merits, without any desire to

limit or curtail the powers of revision whatever the extent of these may
be." And having now fully considered the question, I have formed the

opinion very clearly, first, that a private prosecutor who can show on the

face of his petition a proper case for revision of a judgment of acquittal is

entitled to have it entertained under s. 297 of the Criminal Procedure
Code and to an order on it for a new trial or otherwise as to this Court in

such a case might seem proper, and secondly, that, inasmuch as the

petition in the present case states that the facts found by the Sessions

Judge were sufficient to convict, the petition was a petition in revision

which the private prosecutor was entitled to present, and that her prayer
that the records of the case be called for in order to consider the suggestion
for a new trial should be granted.

So far, therefore, I must qualify the concurrence I expressed in favour
of the ruling at least of Mr. Justice Markby (1). According to the report
of the procedure in the lower Court in the case before that learned Judge
and Mr. Justice Birch, I think they ought to have entertained the appli-
cation and to have ordered a new trial ; and I am clearly of opinion that

the High Court has the power which these Judges appear to repudiate.
In the other case in this Court my learned colleague Mr. Justice Turner

appears to have considered, and, as I have already observed, correctly, that

the case before him was really one of appeal on the evidence ; but when
he goes on to state that

"
the provisions of s. 297 only permit the Court to

interfere and order a [150] new trial when an accused person has been

discharged without being put on his trial," I must remark that it does not
necessarily follow that there is no course open to a private prosecutor, or fot-

(1) 12 B.L.B. App. 22.
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that matter to any prosecutor, public or private, under s. 297, who com- 1876

plains of an illegal acquittal after trial. FEB. 19.

But there is a question of considerable importance which was referred FULL
to at the hearing of this case, and as I have formed an opinion of my own -DBNCH
of the subject, I desire to express it. The question is this, whether the

first substantive portion of s. 297 is complete in itself, giving the High i A. 139

Courb the full general powers of revision thereby appearing to be conferred, (F.B.) =

and that the paragraphs which follow tbis general portion of the section i Mad. L.R.

are to be considered merely as examples or illustrations in the way of 51.

express enactment, or whether the first part of this section .is to be consi-

dered as merely introductory to the particular provisions which follow in

the succeeding enactments, and that these particular provisions contain

all the powers given to the High Court ? Now on this subject I am clearly

of opinion that the first part of s. 297 is not merely introductory to the

particular enactments which follow, but that it is, on the contrary, a

substantive and complete enactment in itself, without any necessary
reference to the clauses which follow ; and of course the powers thus given
to the High Court are large and full, if not unlimited.

It occurs to me to add that, in my opinion, s. 272 giving the Govern-
ment the power of appeal against a judgment of acquittal did not affect or

interfere with, much less take away, any rights or remedies competent to

prosecutors, public or private under s. 297 that s. 272 was simply an
addition to the provisions of the Code of Criminal Procedure, and that

before it was passed prosecutors could avail themselves of the revisional

powers of this Court, whether in the case of acquittal or otherwise, and
that they can do so still.

As regards, therefore, the question of our powers in the case before us

and the sufficiency of that case in law, I am of opinion that the petition

ought to be admitted and entertained, and I admit it accordingly as an

application that may be entertained and disposed of under s. 297 of the

Criminal Procedure Code, and I direct the records to be sent for and notice

to issue to the other side.

1 A. 151 (F.B.).

[151] BEFORE A FULL BENCH.

(Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie and Mr. Justice Oldfield).

QUEEN v. THAKUR. PARSHAD. [16th February, 1876.]

Act X of 1872, s. 390 Convicted person Bail Sessions Court.

The Court of Session has no power, under s. 390, Act X of 1872, to admit a
convicted person to bail (1), a convicted person not being an accused person within
the meaning of that section.

[Appl., 17 B. 334 (341).]

(1) So held by Glover and Romesh Ohunder Mitter, JJ. in Queen v. Bam Button
Mooherjee, 24 W. R. Or. 8 and in Queen v. Kanhai Shahu, 23 W. R. Or. at p. 42. See
also Queen v. Mahendranarayan Banghabhushan, 1 B. L. R. A. Or. 7 in which Loch
and Golver, JJ., held that, under B.J436, Act XXV of 1861, the law then in force, in
which the term accused person was also used, the Court of Session had no power to
admit a convicted person to bail.
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1876 THIS was a reference to the Full Bendh by Stuart, C. J., arising out

FEB. 16. of the following facts :

~
The Magistrate trying an offence mentioned in s. 222, Act X of 1872,

ULL
in a summary way, sentenced the offenders, on conviction, to one month's^

BENCH, rigorous imprisonment each. There was no appeal in the case under

1 iTTsi *ke Provis i DS f 8S - 273, 274, Act X of 1872. On the application of the>
'

convicted persons the Court of Session called for the record of the case, under

the provisions of s. 296 of that Act, and at the same time directed the

Magistrate to admit them to bail pending its decision as to the legality of

their conviction. This order purported to be made under s. 390, Act X of

1872. The receipt of the order by the Magistrate gave rise to certain

correspondence, which it is immaterial for the purposes of this report to

notice, between that officer and the Court of Session as to the legality of

the order. This correspondence the Court of Session submitted to the

High Court for orders.

The main question involved in the reference to the Full Bench was-

whether the Court of Session was competent to make the order directing

the admission of the convicted persons to bail under s. 390, Act X of 1872.

The order of reference by Stuart, C. J., so far as it is material for the

purposes of this report, was as follows :

That section (390) provides that
"
the Court of Session may, in any

case whether there be an appeal on conviction or not, direct [152] that

the accused person shall be admitted to bail, or that the bail required by
a Magistrate be reduced." This, it was argued, meant

"
whether there

be allowed by law an appeal on conviction or not allowed by law." In
connection with this view, however, it must be remembered that the

Sessions Judge has no power under s. 297 of the Code of Criminal Procedure,
or otherwise, to revise the proceedings of Criminal Courts subordinate to

him, and that, in the case of an appeal not allowed by law, an application
to him to admit to bail would be unmeaning and futile. If, on the other

hand, the true meaning of the section is
"
whether there be an appeal

entered or taken on conviction, or not entered or taken," then the power of

the Judge would appear to be confined to appealable convictions, and nofc

to extend to cases, like the present, v.here there isno appeal, the Judge at

the same time having no power of revision.

Mr. Baikes, for the convicted persons. The terms of s. 390 are

purposely large. [TURNER, J. It seems to me that the use of the words
"
accused person

"
in the section is sufficient to show that the Court of

Session cannot admit a
"
convicted person" to bail under it.] The terms

are synonymous, the words
"
accused person

"
are used in the sense of

"
convicted person

"
in ss. 283, 297, of the Code. Section 281 and s. 390

must be read together. The first gives the Court of Session as an

appellate Court power to admit to bail, the second gives it a general power.
[TURNER, J. If s. 390 gives the Court of Session a general power, s. 281

appears unnecessary as far as that Court is concerned.] [OLDFIELD.J.
Your construction of s. 390 gives the Court of Session a greater power
than the High Court as a Court of Eevision possesses.] The section

refers to cases where the Court of Session is proceeding under s. 296.

Suppose this case had not been tried in this district but in a remote

district, and the Court of Session had determined to report the case for

the orders of the High Court, being satisfied that the conviction was
illegal. In such a case it would be most desirable for the Court of Session

to have the power of admitting the convicted persons to bail, pending the
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orders of the High Court. [PEARSON, J. Keferred to the heading of 1876
Part ix of the Code.] FEB. 16.

Cur. adv. vult.
FULL

OPINIONS. BENCH.

[153] The following opinions were delivered by the Full Bench :

^ A~~151

PEARSON, J. The question upon which I understand that the
(F.B.).

opinion of the Full Bench is required is whether the Court of Session

at Allahabad was warranted by the terms of s. 390, Act X of 1872, in

directing the Magistrate to admit to bail a person who had been convicted

and sentenced to one month's imprisonment under s. 352, Indian Penal

Code. My answer to that question is in the negative. Section 390 declares

that
"
tbe Court of Session may in any case, whether there be an appeal

on conviction or not, direct that an accused person shall be admitted to

bail." The section occurs in a part of the Code which prescribes

procedure incidental to enquiry and trial ; and it is thus evident that an
accused person is one against whom an accusation is the subject of

inquiry and trial and not a convicted person. That this is so further

appears from the context, if s. 390 be read in connection with the preced-

ing and following section. By
"
any case" is meant only any case the

subject of enquiry or trial bafore a Magistrate, whether or not, in the

event of a conviction, an appeal would lie from the Magistrate's sentence

or not. The section does not refer to cases in which the Court of Session

is proceeding under s. 296 of the Procedure Code.

TURNER, J. Reading the terms of s. 390 by themselves, the natural

construction appears to be that in all cases, both in those which resulting
in a conviction, would not be appealable to the Sessions Judge, and in

those which, resulting in a conviction, would not be so appealable, a Court
of Session has power to admit to bail an accused person, that is to say, a

person charged, but not as yet convicted of an offence, or to reduce the

bail required by a Magistrate.

It may be dangerous to draw an inference as to the proper construction

of this section from the place it occupies in tbe Code, because at the

conclusion of the chapter we find s. 399 applying to all cases in which bail

may be taken except those therein specially excepted. The proper cons-

truction of s. 190 rests on the meaning to be given to the word
"
accused."

In its ordinary sense it is most properly applied to persons against whom
a charge is made, and it is opposed to the term

"
convicted." But the

learned counsel for the petitioner contends that, in other parts of the Code,
we find the [154] term

"
accused

"
applied to person convicted to which

it appears a reasonable answer that, in those places, as for instance in

88. 283 and 297, it is apparent from the context that tbe term is used in a

particular sense, whereas in s. 390 there is nothing in the context to affect

its ordinary meaning. It must, therefore, be held that the provisions of

s. 390 do not empower the Sessions Judge to order the Magistrate to admit
to bail a person who has been convicted. Of course, as an appellate

Court, a Sessions Judge has power on or after the admission of the appeal
to admit the convicted appellant to bail, but in the case out of which this

reference has arisen no appeal lay to the Sessions Court.

SPANKIB, J. On the question as to the legality of the order, there

can be no doubt, I think, that, if made under a. 390 of the Criminal Proce-
dure Code, it was illegal. The section is found in Part IX of the Code,
which refers to procedure incidental to inquiry and trial. Section 388
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1876 directs when bail shall be taken when any person is accused before a

FEB. 16. Magistrate ;
s. 389 directs when it shall not be taken in non-bailable

offences, and when it may be taken. Under those sections it is the
FULL Magistrate'who orders bail. Section 390 empowers the Sessions Court in any
BENCH, case, whether appealable to itself or not so appealable, ^either to admit to

trial or to reduce the amount of bail ordered by the Magistrate, But the
11

- power given is to be exercised before conviction is had, and it may be
(F.B ). exercised in all cases and without exception.

OLDFIELD, J. The Judge's order directing the Magistrate to release

the prisoners on bail is.'in my opinion, illegal, The case not being appeal-

able, the Judge could not act under s. 281, Criminal Procedure Code, as

an appellate Court and admit to bail, and the power given by s. 390, Crimi-

nal Procedure Code, appears to me to refer to the procedure incidental to

inquiry and trial, and to allow the Judge in any case to admit an accused

person to bail at any time ;

during the trial, but not after conviction.

Section 390 should be read with the preceding section.

To interpret s. 390 so as to permit the Judge to take bail without

restriction, in any case after conviction, would be to allow the Judge a

higher power in admitting to bail than is given to the High Court as a

Court of Eevision, since s. 297, Criminal Procedure [155] Code, limits

that Court's power to take bail in cases coming before it as a Courb of

Eevision to cases where the offence for which a person has been impri-
soned is bailable.

STUART, C.J- This reference has come back to me from the Full

Bench with the opinions of the consulted Judges. They all consider that

the Judge's order, purporting to direct the Assistant Magistrate to release

the prisoners on bail, was illegal, and I am clearly of the same opinion.

They very properly direct attention to the circumstance that s. 390 is to

be found under Part ix of the code, which is entitled as
"
Procedure inci-

dental to inquiry and trial ;

"
and, keeping that consideration in view in

construing the section, I am of opinion that it only applies to the case of

an
"
accused person," that is, to the case of a person accused of an

offence, the conviction of which is appealable or not appealable, and that

it was not intended to apply to such a case as tbe present, where there

has been a conviction, final and complete. Such I think is the true

meaning of the section. -Any other reading of it, which would take
it out of the category indicated by the heading of

"
Procedure

incidental to inquiry and trial," would involve the necessity of holding
that an accused person" in the section was synonymous with a

convicted person, and that therefore the compiler of the Code bad made
a mistake in placing it under the heading of

"
Procedure incidental

to inquiry and trial." The Sessions Judge, I think, must be understood
to be of this mistaken opinion, for it appears from tbe correspondence
which accompanies his letter of reference and by bis directing Mr. Pears'
attention to s. 390 of the Criminal Procedure Code, that his idea was
that he could admit to bail in any case after trial, whether there had
been a conviction or not. We cannot, however, put such a construction
on the terms of the section, a construction entirely repugnant to them
and to the whole context.

"
An accused person" simply means an

accused person, and nothing more, and this s. 390 was only intended for

a person in that position, and who on conviction would appeal or not.

But in either view of the section the Judge's order in the present
case ought not to have been made. If s. 390 does not apply, as I hold it

does not, there is no other provision of the Code which [156] empowered
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the Sessions Judge to admits to bail, and the order was altogether ultra 1876

vires. But if, on the other hand, it could be shown that the section does FEB. 16.

apply to such a case as this, the order was equally invalid, for (as I have
"

already pointed out in my referring order) the Judge having no revisional

authority, his admitting these convicts to bail was inoperative for any BENCH,

judicial purpose or effect and therefore futile. .

i[~T81

(F.B.).

1 A. 156.

APPELLATE CIVIL.

Mr. Justice Spankie, and Mr. Justice Oldfield.

HUSSAINI BlBI (Defendant} t. MOHSIN KHAN (Plaintiff).

[13th March, 1876.]

Act VIII of 1859, s. mi Arbitration Award Appeal.

The plaintiff sought to file and to enforce a private award under the provisions
of s. 327, Act VIII of 1859. The defendant objected that he was no party to the
award. The Court to which the plaintiff's application was made, after inquiry
into the matter, overruled the objection, and directed that the award should be

filed, but made no decree enforcing the award under the provisions of ch. VI, Act
VIII of 1859. Held, that the order was not open to appeal as it did not operate
as a decree (1). Jokhun Raiv. Bucho Rai (2) followed.

Per SPANKIE, J. Section 327 intended to provide for those cases only in

which the reference to arbitration is admitted and an award has been made.
Where the defendant denies referring any dispute to arbitration or that an
award has been made between himself and the plaintiff, sufficient cause is shown
why the award should not be filed. The plaintiff should be left to bring a regular
suit for the enforcement of the award.

CR., 17 A. 21 ; Disappr., 84 P.B. 1901 (F.B.) = 112 P.L.R. 1901 ; D., 3 A. 427.]

IN this case there had been a reference to arbitration without the

intervention of a Court, and an award had been made. The plaintiff

applied under s. 327, Act VIII of 1859, that the award [157] might be
filed in Court and enforced. The original defendant, who was represented
after his death by his widow, denied referring the matter decided by the
award to arbitration, or giving his consent to the reference, or that he had
any knowledge of the arbitration proceedings.

The first Court framed the following issue for determination, viz.,

Whether the agreement to refer was made by an agent of the original
defendant duly empowered in that behalf with the original defendant's

knowledge and consent, and the award made in pursuance of that agree-
ment should be enforced or not. After taking evidence both oral and
documentary, it decided that the reference was made by an authorized

agent of the origioal defendant, with his knowledge and consent and that
the award must be filed. It concluded its decision in these terms" :

(1) Contra see Lakshman Shivaji v. Rama Esu, 8 B.H.C.R.A.C. 17. As to

whether an appeal lies from a decree enforcing the award, see Sashti Charan Chatterjee
v. Tarak Chandra Chatterjee, 8 B.L.R. 315 = 15 W.R.F.B. 9.

(2) N.W.P. H.C.R. (1858), 353 The Court also held in that case that the order

rejecting an application for the filing of an award was not appealable. The Calcutta

High Court has also held so See Chintamun Singh v. Roopa Kooer, 6 W.R. Mis. 83 ;

Digamburee Dzssee v. Poornanund Dey, 7 W.R. 401 ; Raj Kumar Singh v. Kali Charan
Singh, 2 B.L.R. App. 20 = 11 W.R. 58; Roy Priyanath Chowdhryv. Prasana Chandra
Roy Chowdhry. 2 B.L.R. 249. So also the Bombay High Court see Vyankatish
Ramchandra Jogekar v. Balajeerao, 1 B.H.C.R. 184 ; Petition of Balkrishna Bhaskar
Gupte, 2 B.H.C.R. 96.
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1876 I therefore decree the plaintiff's claim to file the arbitration award under

MARCH 13. s. 327, Act VJII of 1859, with costs and interest at sis per cent, to be paid

by the answering defendant.
APPEL- The defendant appealed, taking the same objections to the plaintiff's

LATE claim as were taken in the first Court. The lower Court of appeal rely-

ClVlL. ing on tne case f Jokhun Eai v. Bucho Eai (1) held that thtrre was no

appeal.
1 A. 156. Against this decision the defendant filed a special appeal to the High

Court.

Mr. Mahmood (with him Mr. Conlan), for the appellant, contended

that the order of the first Court was appealable. It is unjust and

inexpedient that the judgment of the first Court deciding that the original

defendant was a party to the award should be final. He referred to Sashti

Charan Chatterjee v. Tarak Chandra Chatterjee (2) ; and Hurlodhar

Sungiree v. Ganesh Santhal (3).

Mr. Colvin (with him Munshi Hanuman Parshad), for the respond-

ent, contended that there was no appeal. He referred to Jokhun Rai v.

Bucho Eai (1) ; Bhugwan v. Purmishree (4) and Sarboree Kanto Bhatta-

charjee v. Anadya Kanto Bhattacharjee (5).

JUDGMENT.

[158] SPANKIE, J. The prayer of the plaintiff in this case was to

be allowed to file a private award of arbitrators in Court and for the

enforcement of the award. The defendant (since deceased) denied that

be had authorized bis agent to refer any matter to arbitration and

repudiated the whole transaction. The Munsif after going into the

merits admitted the award in the following terms :

"
I therefore decree

the plaintiff's claim to file the arbitration award under s. 327, Civil

Procedure Code, with costs and interest at 6 per cent, to be paid by the

answering 'defendant (the widow of the original defendant deceased)."

It does not appear that he made any decree enforcing the award under

the provisions of ch. VI of the Act.

The defendant appealed. The Subordinate Judge treating the order

as a judgment under s. 325 of Act VIII of 1859 held that it was final, and
that there was no appeal. The Subordinate Judge cites as his authority
the Full Bench decision of this Court in the case of Jokhun Eai (1) and
others, appellants.

It; is contended in special appeal that as it was urged in both the

lower Courts that the original defendant was no party to the award the

Subordinate Judge was bound to determine whether this was so. or not.

For respondents the Full Bench ruling of this Court (1) and other

precedents of the Presidency Court are cited as ruling that there was no
appeal.

I am of opinion that we are bound by the decision of the Full Bench
of this Court (l), and that we must hold that there is no appeal from the
order of the Munsif allowing an award to be filed. At the same time it

appears to me that s. 327 intended to provide for those cases only in

which a reference to arbitration is admitted and in which an award has
been made. Where one of the parties denies that he had referred any
dispute to arbitration, or that an award had been made between himself

(1) N.W.P.H.C.E., (1868) 353.

(3) 6 W.R. 60.

(5) 12 B.L.R. App. 10.

(2) 8 B.L.R. 315 = 15 W.R. F.B. 9.

(4) N.W.PH.O.R... (1873) 179.
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and the other party, it seems to me that sufficient cause has been shown

why the award should not be filed. The applicant for its admission

should be left to bring a regular suit for the enforcement of the award.

[159] Such, I may add, would appear to be the opinion of the dissenting

Judge in one case decided by the Full Bench of the Presidency Court on

the 23rd May 1871 (1). But the Full Bench judgment of this Court (2)

must, I think, be followed by us as being applicable to this case, and I

would therefore dismiss this appeal with costs.

OLDPIELD, J. I concur in dismissing the appeal with costs. I think

we are bound by the Full Bench ruling of this Court (2), and must hold

that the order of the Munsif under s. 327, Act VIII of 1859, for filing

the award, does not operate as a decree, and is not appealable.

1876
MARCH 13.

APPEL-

LATE

CIVIL.

1 A. 15R.

1 A. 159 (F.B.).

BEFOEE A FULL BENCH.
Sir Robert Stuart, Kt., Ghief Justice, Mr. Justice Pearson, Mr Justice

Turner, and Mr. Justice Oldfield.

KALI PARSHAD (Plaintiff) v. RAM CHARAN (Defendant).

[30th April, 1876.]

Hindu Law Undivided Hindu family Ancestral immoveable property Partition.

In an undivided Hindu family the son has, under the Mitakshara, a right
to demand in the lifetime, and against the will, of his father, the partition
and possession of his share in the ancestral immoveable property of the family.

[R..10B. 528; 16 B. 29 ; 5 C. 148 (P.C.) = 4 C.L.R. 226 = 6 LA. 89 = 4 Sar. P.C.J. 1 ;

4 M.L.T. 288.]

THE facts of the case, so far as they are material for the purposes of

this report, were as follows :

The plaintiff, his father the defendant, and his brother Lachman
Pershad, ware members of an undivided Hindu family. The plaintiff

claimed to establish his right to a one-third share of certain shares in

certain villages forming the ancestral immoveable property of the family,

and to obtain possession of the same. He alleged that he was excluded

from inheritance, inasmuch as the defendant, describing him as an out-

caste, had made over possession of a portion of the property to Lachman
Parsbad and a portion to the wife of a deceased son. The defendant

pleaded that, under Hindu law, such a claim by a son in the lifetime of

his father was invalid. The Court of first instance overruled this plea and

gave the plaintiff a decree. The lower appellate Court held that the plaint-

iff was only entitled, under Hindu law, to a one-fourth share of the [160}
ancestral property, and that possession of the share could not be given to

him in his father's lifetime (3).

The plaintiff appealed to the High Court on the ground that, under
Hindu law, he was entitled to a one-third share of the property, and to

possession of it.

The Court (Stuart, C. J., and Oldfield, J.) referred the following ques-
tion to a Full Bench, viz.,"

Whether, under Hindu law, as prevailing in this part of India, a son

can obtain possession by enforcing a partition of his share in immoveable

(1) 8 B.L.R. 315 = 15 W.K. P.B. 9. Two of the other Judges in that case expressed

opinions to the same effect.

(2) N.W.P. H.C.R.. (1868), 353. .. (3) See 1 A. 162, note (5).
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1876
APRIL 30.

FULL
BENCH.

1 A. 159

(F.B.).

ancestral property during his father's lifetime and against his father's wish,

and under what circumstances."

The learned Judges referred to the following authorities : Deo Bunsce

Kooer v. Dwarkanath (1) ; Bamchandra Dada NaiJc v. Dada Mahadeo
Naik (2) ; and Nagalinga Mudali v. Subbiramaniya Mudali (3).

The Senior Government Pleader (Lala Juala Parshad), for the appel-

lant, cited Mitakshara, chap. I, s. 1, v. 27 and chap. I, s. 5 ; Goor Surun
Doss v. Ram Suran Bhukut (4); Beer Kishore Suhye Singh v. Hur Ballub

Narain Singh (5); Raja Bam Tewary v. Luchmun Parshad (6).

Lala Lalta Parshad, for the respondent, contended that the law,

under the Mitakshara, relating to the partition of property, whether
ancestral or acquired, was laid down in chap. I, s. 2. Partition is at the

will of the father if alive. Section 5 does not relate to partition. He cited

Manu, chap. IX, v. 104, referred to in Strange's Hindu Law, 2 ed.,

chap. 9, p. 179.

OPINION.

The opinion of the Full Bench was as follows :

The answer to the question referred to us is, it appears to us, supplied

by express texts of the Mitakshara. The fifth section of the first chapter
of that work treats of the rights of father and son in property ancestral,

and in the fifth paragraph the author declares that for or because the

right is equal or alike, therefore partition is not restricted to be made by
the father's choice ; and having explained [161] in the seventh paragraph
that the texts which he had discussed in the second section referred to

property which had been acquired by the father himself, in the eighth

paragraph he distinctly announces the rule in the following terms :

"
Thus, while the mother is capable of bearing more sons, and the father

retains his worldly affections and does not desire partition, a distribution

of the grandfather's estate does nevertheless take place by the will of the

son." In the ninth and tenth paragraphs he treats of the son's right of

interference in the father's dealings with ancestral property as the conse-

quence of their indiscriminate right, and in the eleventh paragraph, in

support of his position that
"
the father, however reluctant, must divide

with his sons, at their pleasure, the effects acquired by the paternal

grandfather," he deduces the authority of Manu from the text
"
If the

father recover paternal wealth not recovered by his co-heirs, he shall not,

unless luilling, share it with his sons, for in fact it was acquired by him."
In which text the nature of the father's interest in the property so recover-

ed is declared to be the same as would have been the interest of any one
member of a joint family in such property so recovered, that is to say, he
would have the right to treat it as his own.

The author of the Mitakshara himself reconciles what seeming
discrepancy there may be between the rules as to partition expounded in

s. 2 and the rules expounded in s. 5 by the statement that the texts cited

in the former section refer to the father's property, and not to the ancestral

property.

In the Yyavahara Mayukha, chap, iv, s. 4, v. 4, it is declared that the

unqualified right of the sons to insist on the partition of ancestral property

against the father's will has also the sanction of Brahaspati :

"
The

(2) 1 B.H.C.B 2nd ed., App. 76.(1) 10 W.R. 273.

(4) 5 W.R. 54.

(6) 8 W. R. 15 = B. L. R. Sup. Vol. 731.
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father and sons are equal sharers in houses and lands derived regularly

from ancestors, but sons are not worthy (in their own right) of a share in

wealth acquired by the father himself when the father is unwilling."

"From which," says the author, "it results that sons are worthy of a share

in the property acquired by the grandfather or other (ancestor), even

though the father do not wish it."

Seeing that the language of the Mitakshara is free from reasonable

doubt, and that in cases governed by the Mitakshara the right [162]
of the son to demand partition invito pairs has been recognized in Beer

Kishore Suhye Singh v. Hur Bullub Narain Singh (1); Raja Bam Tewary v.

Luchman Pershad (2) ; Deo Bunsee Kooer v. Dwarkanath (3) ; Nagalinga
Mudali v. Subbiramaniya Mudali (4) ; and that if there be no reported
cases in this Court, it has bean accepted hitherto as well established law

in this Court, we should answer that, in the case of ancestral immoveable

property, the son has, under the Mitakshara law, an unqualified right to

demand parbition. It is unnecessary for us in the present reference to

express an opinion whether the same rule applies to ancestral moveable

property (5).

1 A. 162.

CEIMINAL JUKISDICTION.

Sir Robert Stuart, Kt., Chief Justice.

1876
APRIL 30.

FULL
BENCH.

1 A. 159

(F.B.).

QUEEN v. JAGAT MAL. [21st April, 1876.]

Act X of 1872, ss. 468, 471, 473 Offence against public justice Offence in contempt of

Court Prosecution Procedure.

An oSence against public justice is not an offence in contempt of Court within
the meaning of s. 473, Act X of 1372 (6).

The Court, Civil or Criminal, which is of opinion that ethere is sufficient

ground for inquiring into a charge mentioned in ss. 467, 468, 469, Act X of 1872,
is not precluded by the provisions of s. 471, from trying the accused person itself

for the offence charged (7).

[Oirerr., 1 A. 625 (P. B.) ; Dias., 1 B. 311.]

[163] CERTAIN persons were committed to the Court of Session for

trial on a charge of causing grievous hurt. Earn Gholam, Gula Mai, and

Jagat Mai gave evidence on behalf of these persons at the preliminary

(1)7W.E. 502. (2) 8 W.R. 15 = B.L.B. Sup. Vol. 731. (3) 10 WE. 273.

(4) 1 M. H. C. E. 77; also in Laljeet Singh v. Rajcoomar Singh, 12 B. L. B. 373.

(5) With regard to the plaintiff's share, under Hindu law in the ancestral immove-
able property, and to the question of possession the Division Court (Stuart, C.J., and
Oldfield, J.), when the case was returned to it, in delivering judgment, said :

" There

appears to us to be no doubt that the Judge (lower appellate Court) has erred, the

extent of the share in ancestral property to which a son is entitled being equal to that
of the father, and he is entitled to such equal share at partition Mitakshara, chap, i,

s. 5, v. 3, and other texts. In the present case the family interested in the partition
consisted of the father and two sons, each of these three being entitled to one-third of

the ancestral estate and that is the extent of the share for which the plaintiff is entitled

to a decree in this suit.

(6) So held by Oldfield, J., in Queen v. Kultaran Singh, ante p. 129 and by the

CalcuttaTIigh Court in Svfatoolah. petitioner, 22 W. R. Cr. 49. But see Reg v.

Navranbeg Dulabeg, 10 Bom. H. C. Eop. 73 ; and 7 Mad. H. 0. Eep. Rulings xvii and
zviii.

(7) See, however, Queen v. Kultaran Singh, ante p. 129; Sufatoollah, petitioner, 22

W.E. Cr., 49
;
and 7 Mad. H. C. Eep. Rulings xvii andxviii in which canes the opposite

construction is placed on the section.
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1876 inquiry. The first two were also examined at the ferial before the Court

APRIL 21. of Session, and gave the same evidence which they had given at the

inquiry. The Court of Session considered that their evidence was false,

CRIMINAL and directed the Magistrate of the district to try them for giving false

JURISDIC- evidence. The Magistrate of the district transferred the case to the com-

TION. naitting Magistrate. The latter proceeded also against Jagat Mai, being of

opinion that he bad given falsa evidence at the inquiry. He convicted all

1 A. 162. three persons. Tne conviction was, on appeal, affirmed by the Court of

Session.

They applied to the High Court for the revision of the order of the

Court of Session affirming the order of the Magistrate, on Che ground that

the Magistrate was not competent, under s. 471, Act X of 1872, to try an
offence committed before himself.

Mr. Colvin, for the petitioners. The petitioner Jagat Mai has been

tried and convicted on a charge of giving false evidence by the Court before

which the offence was committed. This procedure is directly opposed to

the provisions of s. 471, Act Xof 1872, which enacts that the Court before

which an offence under s. 198, Indian Penal Code, is committed, may, after

making such preliminary inquiry as may be necessary, either commit the

case itself, or may send the case to any Magistrate having power to try or

commit for trial. It is also opposed to the spirit of s. 473, which clearly

recognizes the doctrine that no man shall be a judge in his own cause. It

is true that a Court of Session may, under s. 472, try an offence commit-
ted before itself, but it does not do so alone, it is aided by assessors or by
a jury. It is inexpedient that the Court before which an offence is

committed, and which has in all probability formed an opinion on the

case, should itself try the offence. He cited 7 Mad. H. C. Eep. Eulings
xvii ; Sufatoollah, petitioner (1) : and Queen v. Kultaran Singh (2). With
regard to the petitioners Bam Golam and Gula Mai, they are in the same
position as Jagat Mai. Their statements before the Court of Session were

[164] repetitions of what they bad stated before the committing Magis-
trate. Their offences were really committed before the Magistrate. The
transfer of the case under the last paragraph of s. 471 by the Magistrate
of the district to whom it was sent to the committing Magistrate did not

give the latter jurisdiction, if my argument is good, and his jurisdiction
was barred by the preceding portion of the section. If such transfer did do

so, then the last portion of the section nullifies the first. The last portion
has been enacted to obviate a practical inconvenience, the Court having
held under the old Code that the Magistrate to whom a case was sent for

trial could not transfer it to a Magistrate subordinate to him, but was
obliged to try it himself 6 Mad. H. C. Eep. Eulings, ii, xli.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown. No question can arise under s. 471 with respect to the peti-
tioners Earn Golam and Gala Mai. Their offences were committed before

the Court of Session. Section 471 does not deprive the Magistrate before

whom an offenca mentioned in the section is committed of any power
which he may possess to try the case.

JUDGMENT.
STUART, C.J. This is an application for revision of the order of the

-Judge of Farakhabad made in an appeal to him by Earn Gholam, Gula
.Mai, and Jagat Mai. These three persons were, along with others, tried

(1) 22 W.E. Cr. 49. (2) 1 A. 129.
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and convicted by M. C. W. Watts, Joint-Magistrate of Farakhabad, of 1876

false swearing, under a. 193, Indian Penal Code, and respectively sentenced APRIL 21.

by that officer, to two years' rigorous imprisonment.
The circumstances out of which the case arose are these : In CRIMINAL

January last three men, Kanhaiya, Bishan, and Lalman, were prosecuted JURISDIC-
and convicted by the Judge on a charge of grievous hurt under s. 326, TION.
Indian Peual Code. After convicting and sentencing them, the Judge direct-

ed that ten oi the witnesses who had been examined in the case before * * **2.

him, including Earn Gholam and Gula Mai, should be tried by the Magis-
trate of the district on a charge of giving false evidence. On receipt of the

Judge's order Mr. Harrison, the Magistrate, transferred the case to

Mr. Watts, the Joint-Magistrate, who had made the commitment in the

grievous hurt [165] case to the Sessions Court. In the course of his in-

vestigation for that commitment Jagat Mai had been examined as a witness,

and had then, in Mr. Watts' opinion, given false evidence ; and Mr. Watts,

having represented this state of things to the Magistrate, received sanction

for Jagat Mai being included in the proceedings directed by the Judge
under s. 193. Mr. Watts having concluded the inquiry, committed the whole
eleven accused for trial before himself, and convicted Bam Gholam, Gula
Mai and Jagat Mai, and another (deferring judgment as regards the

remaining seven). There was an appeal to the Judge, but the result was
its dismissal by him.

Earn Gholam, Gula Mai and Jagab Mai, now apply to this Court in

revision, urging that Mr. Watts had no jurisdiction to try and convict

them, because, according to the terms of s. 471 of the Criminal Procedure

Code, he should have sent the case to another competent Magistrate.

This, however, is a clearly mistaken view of the law, Mr. Watts being

fully competent for all he did. The only case where a Criminal Court
cannot itself try is that described in s. 473, which relates exclusively to

contempts of Court. Here the charge was not for a contempt, but under
s. 193 for false swearing. The conviction and sentence in the case of the

three applicants are approved and confirmed, and their application to this

Court is refused.

1 A. 163 (F.B.).

BEFOEE A FULL BENCH.

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie, and Mr. Justice Oldfield.

EATAN SINGH AND ANOTHER (Defendants) v. WAZIR (Plaintiff).

[24th April, 1876.]

Act VIII of 1859, s, 354 Remand Objection Procedure.

Where an appellate Court, under s. 354, Aot VIII of 1859, refers issues for

trial to a lower Court and fixes a time within which, after the return of the

finding, either party to the appeal may file a memorandum of objections to the

same, neither party is entitled, without the leave of the Court, to take any
objection to the finding, orally or otherwise, after the expiry of the period so

fixed without his having filed such memorandum.

CF., 2 A. 908 ; 6 A. 391 = A.W.N. (1884) 129 ; R., 7 A. 70 (F.B.).J

ON special appeal by the defendants in this suit to the High Court,
the Court (Turner and Spankie, JJ.), under s. 354, Aot VIII of 1859,
referred certain issues for trial to the lower Court [166] and fixed a period
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1876 of one week within which either party to the appeal might file a memo-
APRHI 24. randum of objections to the finding of the lower Court. No such memoran-

dum was filed by the appellants within the time fixed. At the further
FULL hearing of the appeal it was contended on their behalf that, notwithstanding
BENCH, this omission, they were entitled to urge objections to the finding.

As it appeared to the Court that the rulings of the Calcutta High
1 A. 16 court in Ashrufoonnissa Begum v. Stewart and Woomesh Chunder Roy v.

(F.B.). J nerdun Hajrah and of this Court in Munrakhun Lall v. Raheem Buksh
and Sheo Gholam v. Ram Jeawun Singh were at variance (1), the Court

referred the question raised by the appellants' contention to a Full Bench.
Munshi Hanuman Prashad (with him Pandit Nand Lai), for the

appellants. An appellate Court can admit an appeal presented after time.

It can also allow an objection to the decision of a lower Court not taken in

the memorandum of appeal to be taken at the hearing. It can therefore

allow a party who may not have filed a memorandum of objections under

s. 354, Act VIII of 185.9, within the time fixed, to urge objections at the

hearing. The Court is not bound by its order fixing a period, but can

extend the period.

[167] Babu Oprokash Chandar (with him Lala Ram Parshad and
Babu Ham Das), for the respondent. The appellate Court has to fix a

time within which the parties may file objections. This implies that the

memorandum cannot be filed after that time. The section gives it no such

discretion to extend such period as is given it to admit appeals presented
after time or to hear objections not taken in the memorandum of appeal.

The objections under s. 354 must be taken in writing and not orally.

JUDGMENT.

STUART, C. J. I am cleary of opinion that objections to findings, on

remand, whether in writing or taken orally at the hearing of the appeal,

may, with permission of the Court, be considered. Whether such objec-
tions may be allowed as of right may be doubted. I am rather inclined to

think that the hard line drawn by the language of the Code excludes them.
But that, on the other hand, we may, in our judicial discretion and in the

(1) In Ashrufoonnissa Begum v. Stewart, 9 W.R. 438, the Calcutta High Court
(Loch and Macpherson, JJ.) declined to allow the respondent's counsel to object to the

finding of the lower Court at the further hearing of the appeal, as no memorandum of

objections had been filed within the time fixed. In Sheo Gholam v. Earn Jeawun
Singh, N.W.P.H.C.R. (1873), p. 114, this High Court (Pearson and Jardine, JJ.) held
that the lower appellate Court was not bound to receive memoranda of objections
presented after time. In the first-mentioned case, however, it does not appear that the

appeal was determined by the Court affirming without consideration the finding of the
lower Court, and in the judgment in Woomesh Chunder Roy v, Jonardun Eajrah, 15
W.R. 235, it is stated that it was not the intention of the Court in Ashrufoonnissa
Begum v. Stewart to take the view contended for and overruled in Woomesh Chunder
Boy v. Jonardun Hajrah, viz., that where a party has failed to file a memorandum of

objections, the appellate Court is at liberty to decide the appeal without considering
the finding. In the second-mentioned case, although the lower appellate Court refused
to receive the memoranda of objections, no further objections were offered at the hear-

ing, but, on the contrary, the parties agreed to abide by the finding. In Munrakhun
Lallv. Raheem Buksh, N.W.P.H.C.R. (1872), p.72, Stuart, C.J., and Pearson, J., held
that the Court was not precluded by any thing in the law from hearing an objection
taken after time. See, however, Noorun v. Ehoda Buksh, N.W.P.H.C.R. (1866), p. 50
in which case this High Court (Morgan, C.J. and Pearson, J.) held, where an appellate
Court bad remanded a case under s. 354, Act VIII of 1859, and fixed time within
which objections might be taken, that the appellate Court was not competent to inter-
fere with the portion of the lower Court's revised judgment to which no objection had
been taken within time.
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interests of justice and the legal requirements of a suit, permit such objec- 1876

tions to be taken. I should be sorry to think there can be any doubt. APRIL 24.

This is a High Court of Judicature, and when the Code of Procedure is

merely silent, and does not expressly prohibit any particulur action, we FULL

are entitled to use all necessary and proper means and appliances, the BENCH.
power to permit or refuse which must reside within the inherent authority

of a Court of Eecord.
1

/p'B

65

My answer to this reference, therefore, is that the objections to which

it refers, whether in writing or taken orally, may, with permission of the

Court, be received and considered, but that they cannot be admitted

without such permission.

I may add that I have looked into the cases referred to in the order of

reference and entirely concur in the rulings in the two cases of this

Court (1). One of them, that of Munrakhun Lai v. Raheem Buksh (2),

was decided by Mr. Justice Pearson andmyself, and I firmly and advisedly
adhere to every word of our judgment. There we said

"
The terms of

s. 354 are permissive ; the parties may prefer objections within a specified

time, after which the appellate Court shall proceed to determine the

appeal. There is nothing in the law to the effect that an objection

[168] maue after the time fixed shall not be listened to; and, indeed,

when the Court proceeds to determine the appeal in reference to the evi-

dence submitted, tiny objection made, or suggesting itself in the course of

the hearing, would necessarily have to be considered, whether a memo-
randum of it had been previously filed or not, unless the Court determined

the appeal by simply affirming without consideration the finding received.

Such a course is not one which the section directs the Court to take in

the event of no objection having been put forward in writing within the

time specified. We are aware that it has been held that the objections
cannot be received after the time fixed, but so strict a ruling is, in our

opinion, beyond the terms, and not within the intention of the law. Here
we allowed a week, and our meaning was that that should be the time at

least ; in other words, that a week should be allowed, subject to any further

orders of the Court, for reasons assigned or cause shown." That to my
mind is a most satisfactory statement of the law on this point. The
Calcutta cases (3) do not seem to apply, but, so far as I can understand

them, I dissent from their conclusions.

PEARSON, J. On full consideration I am of opinion that the intention

of the law was effectively to limit the time within which objections might
be taken to the findings submitted to the appellate Court under s. 354.

The words that either party may, within a time to be fixed by the appel-
late Court, file a memorandum of any objection to the finding, imply that

the memorandum may not be filed after that time. It seems unreasonable
to hold that although an objection may not be preferred in writing, it may
nevertheless be urged orally after the expiry of the fixed period. Such
an interpretation would defeat the object of the law. Just as the law
fixes a time within which the appeal against the original decree or decision

must be presented, so in the like manner the objections to the supplementary

(1) Sheo Oholam v. Ram Jeawan Singh, N. W. P. H. 0. R., 1873, p, 114 ;

Munrakhun Lai v. Raheem Buksh N. W P. H. C. R. 1872, p. 25.

(2) N.W.P.H.C.R.. 1872, p. 25.

(3) Ashrufoonissa Begum v. Stewart, 9 W.R. 438 ; Woomesh Chund Boy v.

Janardun Hajrah, 15 W. R. 235.
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1 A. 163
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findings on fresh issues remitted for trial under s. 354 must be put
ia within the time fixed for the purpose. The Court might probably, on

application and sufficient cause shown, extend the time in the same manner
as an appeal may be admitted after time on sufficient cause being shown for

the [169] delay in preferring ib. The objections under s. 354 being of the

nature of an appeal, s. 5, Act IX of 187J, might be applicable. I also

presume that ss. 348 and 374 of the Code would be applicable in respect

of findings under s. 354.

TURNER and SPANKIE, JJ. If an appeal is presented from the

decree of a subordinate Court and in the memorandum of appeal no

objection is taken to the finding of the subordinate Court on a

question of fact, the appellant cannot of right urge or be heard in

support of the objection at the hearing; he must oboain the special

leave of the Court. And although in deciding the appeal the Court

is not confined to the grounds set forth by the appellant in his memo-
randum, it would not ordinarily, we apprehend, be justified in interfering

with a finding of fact to which no objection had been taken in the

memorandum of appeal, unless tbe appellant could show that from some
sufficient cause the objection was not taken at the proper time. Now
when it becomes necessary for the right determination of the suit on the

merits that an appellate Court should remit an issue to the Court below
for trial, the Court in s. 354 directs the Court below to try the issue and
return its finding with the evidence to appellate Court ; it declares that

such finding and evidence shall become part of the record, and it

authorizes either party, within a time fixed by the appellate Court, to file a

memorandum of any objection to the finding, and on the expiration of that

period it directs the appellate Court to proceed to determine the appeal.

There is no provision empowering a party to take objection to the finding
at any other time than within the period fixed by the appellate Court.

It cannot be contended then that either party is as a matter of right

empowered to take an objection at the hearing which he has neglected to

take within tbe period allowed him by law.

There remains the question, can he do so by leave of the Court ?

After the return of the finding and evidence which by the terms of the law
form part of the original record, rhe appellate Court ought, in our judg-

ment, to proceed as if the necessary issui had formed part of tbe record

originally submitted to it, with this difference, that it must determine
not only the pleas in appeal but also any objection preferred within
due time to the finding on the [170] issue remitted and in determining
the appeal the Court is not deprived of tbe powers conferred on it by
s. 334. The finding on the issue remitted fails within those powers as

much as the findings on the issues originally tried. If this be so, it

follows that the Court might at the hearing allow a party to urge an

objection to the finding which had not been taken at the proper time, and
in deciding the appeal is nob confined to the grounds set forth in the

original memorandum or in any statement of objections to the finding on
the issue remitted taken within due time ; but the Court ought not as a

matter of course to allow an objection to be urged which has not been
taken at the proper time ; it should satisfy itself that there are grounds
which warrant the indulgence.

OLDFIELD, J. It appears to me that a party who has failed to file

a memorandum of objections within the time fixed by the appellate Court
under s, 354, Act VIII of 1859, cannot afterwards claim as of right to be
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allowed to urge objections ; but I do not consider that it was intended to

leave no discretion to the Court whether it should admit objections, either

orally or in writing, after the time fixed had expired. I apprehend that

the appellate Court can always extend the time within which the written

memorandum of objections can be filed.

1 A. 170 (F.B.).

BEFOEE A FULL BENCH.
Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie, and Mr. Justice Oldjield.

GANGA BAI (Plaintiff} v. SITA BAM (Defendant) [8th May, 1876.]

Hindu Law Hindu Widow Maintenance.

Held, by the Fall Bench that a Hindu widow is not entitled, under the
Mitakshara, to be maintained by her husband's relatives merely because of the

relationship between them and her husband. Her right depends upon the
existence in their hands of ancestral property.

Held, on tha case being returned to the Division Bench, that the fact that
the defendant in this case was in possession of ancestral immoveable property at
the death of his son and had subsequently sold such property to pay his own
debts, did not give the son's widow any claim to be maintained by him.

[P., 2 B. 573 (622) ; 7 B. 127 (130) ; R., 11 A. 194 (199, 206) (F.B.) = A.W.N. (1889)
30

;
2 B. 494 (519) ; 3 B. 44 (45) ;

23 B. 608 (609) ; Expl., 4 A. 296 (F.B ).]

THE plaintiff was the daughter-in-law of the defendant Sita Ram.
Her husband died in May 1858. For about T5 years [171] after

his death she lived with and was maintained by Sita Earn. She
then left his protection and went to live with her brother. A moiety
of the house in which she had lived with Sita Bam was the ancestral

property of her husband's family. The other moiety was acquired by
Sita Bam by purchase. In January 1874 he sold the house to the
defendant Kailash Nath in order to satisfy certain debts contracted by
him. This sale the plaintiff sued to set aside, claiming a declaration of

her right to live in a certain portion of the moiety of the house which was
ancestral property and possession of the same. Sha also claimed mainte-
nance from her father-in-law at the rate of Bs. 5 per mensem out of a certain

charitable allowance made him by Government. She also claimed to

recover certain jewels which ahe alleged ha had appropriated. He pleaded
that the sale of the property was valid, being made to satisfy his debts,
that the plaintiff was not entitled to be maintained out of the charitable

allowance, as it was not ancestral property, and that, as no ancestral

property remained in his hands, he could not be legally compelled to

maintain the plaintiff ; and denied having appropriated the jewels. The
defendant Kailash Nath pleaded that the sale was valid.

The first Court gave the plaintiff a decree declaring that she was
entitled to reside in the house on the ground that such right was not

extinguished by the sale. It dismissed her claim to be maintained out of

the charitable allowance on the ground that it was not of the nature of

ancestral property and held that, as no ancestral property remained in the
defendant Sita Barn's possession, she was not entitled to be maintained

by him. It also dismissed her claim in respect of the jewels on the

ground that she had failed to prove that the defendant had appropriated
them. On appeal by the plaintiff the lower appellate Oourb affirmed the
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decision of the first Court. The defendant Kailash Nath was not a party
bo the appeal.

On special appeal by the plaintiff to the High Court it was contended

on her behalf that the right of a daughter-in-law to be maintained by her

father-in-law did not depend upon the existence in his hands of ancestral

property ; that the pension could not be considered as the exclusive and

acquired property of the defendant, and that [172] the lower appellate

Court had not given the claim in respect of the jewels sufficient consi-

deration.

The Court (Pearson and Turner, JJ.) made the following reference to

a Full Bench :

The plaintiff in this suit claimed an allowance of Bs. 5 per mensem,
by way of maintenance from her father-in-law, the (defendant) respondent,
and to be allowed to occupy two rooms in a house in which her deceased

husband had an equal right with him, and to recover certain trinkets.

The lower Courts have dismissed the first and last portions of the claim,

and decreed the second ; and in regard to that portion of the claim which
has been decreed objection to the decree has not been made by the

defendant who, as purchaser of the house, is interested in the matter.

The plaintiff is the appellant whose pleas we have to consider, and
we at once disallow the second and third of the pleas set forth in the

memorandum of appeal, concurring as we do in the lower Court's finding
that the allowance drawn by Sita Earn is not of the nature of ancestral

property, and being of opinion that the Judge has sufficiently disposed of

the issue relating to the trinkets in suit.

There remains the question as to the plaintiff's right to receive a

money allowance by way of maintenance from her father-in-law under
the circumstances found by the lower Courts. Those circumstances are as

follows : Her husband died about 15 years ago, and after his death, until

lately, she resided with her father-in-law, and was maintained by him,
and she has not forfeited by misconduct any right which she may possess
to be maintained by him. He has recently sold a moiety of a house, which
descended to him from his grandfather, to Kailash Nath Sukul, the other

defendant in the suit, who is not a party to the appeal nor an appellant
here ; the value of the moiety is reckoned at Es. 850. But the plaintiff's

claim to occupy two rooms in the house has been decreed. There is no
ancestral property lefts in Sita Eam's possession, and it is for this reason
that her claim to a maintenance payable by him has been dismissed.

It is now contended on her behalf that, notwithstanding the non-exis-

tence of any ancestral fund or property in the hands of her [173] father-

in-law applicable to the maintenance, she is, under the provisions of the
Hindu law, entitled to be maintained by him, and our attention has been
drawn to a recent ruling of the Bombay High Court in a case decided by
West and Nanabhai Haridas, JJ. (1) to the effect that a Hindu father-in-

law is legally bound to maintain his deceased son's widow, notwithstanding
that no property belonging to his son may have come into his hands. The
Court appears to have also held in other cases that a Hindu father is liable

for the maintenance of his son's widow, notwithstanding a separation in

estate of father and son. These rulings do not absolutely support the

present contention, because they do not negative the hypothesis of

ancestral property being in the father's possession. A Full Bench of this

Court has recently recognized the right of the widow of a son wha

(1) Udaram Sitaram v. Sankabai, 10 B. H.C.R. 483.
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predeceased his father to be maintained out of ancestral funds or properties 1876
in the latcer's possession (1). Whether such a widow has a right to be MAY 8.

maintained by her husband's relations, irrespectively and independently
of the existence in their hands of such funds or properties, under the law

obtaining in this part of India, is a novel question, which, with regard to

its importance, we think it proper to refer to a Full Bench for determination.
Munshi Hanuman Parshad, for the appellant. A daughter-in-law

* *' 17t

can, in default of better heirs, succeed to the estate of her father-in-law, and
'F - B< )'

can present funeral oblations. West and Biihler's Digest of Hindu Law
Cases, Bk. i, pp. 169, 170. When her husband is dead his kin become her

guardians and she looks to them for support West and Biihler's Digest,
Bk. i, p, 355. She in fact becomes a member of her husband's family. It

is nowhere said that her right to maintenance depends upon the existence

of property. Moreover in this case there originally was property. By
selling it the father-in-law has rendered himself personally liable.

Pandit Bishambar Nath (with him the Senior Government Pleader,
Lala Juala Parshad) for the respondent. There is no text which lays down
that a father-in-law, or other relative of the husband, is bound to maintain
the daughter-in law, in bhe absence [174] in his hands of ancestral pro-

perty. Whenever the subject of maintenance is considered the existence
of property is assumed Mitakshara, Gh. II, s. 1, v. 35 : Smriti Chandrika,
Oh. XI, s. 1, v. 34 ; and Vyavahara Mayukha, Oh. IV, s. 8,v. 7. In
Udaram Sitaram v. Sankabai (2) the question is not fully considered.

No texts are cited and only European authors referred to.

OPINION OF THE FULL BENCH.

STUART, C.J., TURNER and SPANKIE, JJ., concurred in the following
opinion :

As we understand the question put to us, we must assume for the

purpose of this reference that the father-in-law is in possession neither of

ancestral nor immoveable property, that he has no fund with the disposal
of which his son, if alive, could interfere, that he has inherited nothing
from his son, nor have his rights in any property become enlarged by his

son's death. Under these circumstances the plaintiff's pleader has failed

to satisfy us that her father-in- law is under any legal obligation to provide
her with maintenance. No text has been cited from any work of authority
in these Provinces which supports the claim, nor has any decision been

produced in which it has been ruled by any Court in these Provinces or
in this Presidency, or in those parts of the Presidency of Madras which
are governed by the Mitakshara, that such a claim has been allowed.
The right, then, of the daughter in-law appears to be one of moral and
not of legal obligation.

Hindu law no doubt; imposes on the daughter-in-law the duty of liv-

ing in the house of her father-in-law, yielding him obedience and minister-

ing to his needs, but the Privy Council, in Raja Pirthee Singh v. Rani
Bajkooer (3) has ruled that this is merely a moral obligation, and that she
does not even forfeit her right to maintenance if she incapacitates herself
from performing her duty to her father-in-law by electing to reside else:
where than in his house. Except in so far a3 the possession of property
liable to a charge of maintenance alters the nature of the obligation of the
father-in-law to the daughter-in-law, there is no more ground for holding
that he is legally bound to support her than there is for asserting that

(1) N.W.P. H.O.R. 1875, p. 261. (2) 10 B.H.O.B. 483. (3) 12 B.L.R. 238.
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1876 [175] she is legally bound to live in his house and minister to his wants.

MAY 8. Of both duties the neglect is discreditable in this world, and may,
according to the Hindu religion, subject the offender to punishment

FULL hereafter.

BENCH. PEARSON, J. My answer to the question put to us must be in the

. JTT70 negative. In the case of Lalti Kuar v. Ganga Bishan (1) to which allusion
'

is made iu the referring order, I assented, not without doubt and hesitation,

to the doctrine that a Hindu widow was entitled to be maintained out of

the joint ancestral estate of the family of which her husband was a

member, although he had predeceased his father. That doctrine, although
not expressly laid down in the Hindu law, was supported by many
considerations of reason and equity, and had been recognized by several

decisions. Bub I am not prepared to go further and to allow that a widow
is legally entitled to be maintained by her husband's relations after his

death merely in consequence of such relationship. The text which

countenance such a view appear to be of the nature of moral or religious

precepts. In the oral pleading before us it has indeed been mainly urged
that the respondent is liable to the claim of the plaintiff, appellant,

because he sold an ancestral house ; but this argument was not the plea set

forth in the first ground of the appeal, and we can only address ourselves

to the question referred to us.

OLDPIELD, J. The legal right of a widow to maintenance from her

husband's family can, I apprehend, scarcely be supported with reference

solely to those texts of Hindu Law which indicate the position a woman
obtains by marriage in her husband's family, and those which generally
inculcate the duty of maintenance of the female members of a family.

It is said that by marriage a woman leaves her own family or gotra
and enters that of her husband, and her connection with her own family
is at an end. There is the passage of Vijnanesvara translated in West and
Biihler's Digest of Hindu Law Gases, Bk. i, p. 141, declaring the wife and
husband to be Sapinda relations to each other because they together beget
one body (the son), the Sapinda-relationship arising by connection with

176] one body, either immediately or by descent ; and there are other
texts on the connection formed by marriage, such as "Women by
marriage are born again into the family of the husband."- -"By marriage
a husband and wife become one person."

These texts admittedly do not mean that a woman on marriage enters

into her husband's family or gotra in the sense that she enters it assuming
the rights of a daughter. Were it so, she would inherit in the same way
as a daughter, and if she cannot claim under these texts the full rights of

a daughter by reason of entering the family or gotra of her husband, I do
not see how any legal claim to maintenance can be supported on that

ground ; the ground, if good at all, should be good for entitling her to the
full position of a daughter.

The above texts and others which inculcate in general terms on women
dependence on their husband's family and impose a duty of maintenance
on the husband's family do not necessarily impose any legal obligation.
This distinction, which is one to be carefully observed in applying texts of

the Hindu writers, was pointed out by Sir Barnes Peacock, Chief Justice
of Bengal, in Khetramani Dasi v. Kashinath Das (2), and the rule appears-
feo be that when the deceased member of a family has left property, they

(1) N.W.P, H.C.R. 1875, p. 261, (2) 2 B.L.R.A.C. 15 = 10 W.R.F. B-89.
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who take if; to the exclusion of his widow will be legally bound to maintain

her out of the property. There is the following passage in Viramitrodaya
cited at the hearing of this reference :

"
The brother and others taking

the wealth of the husband of an istri widow other than a putni capable of

receiving her husband's share should allow subsistence to her." "To give"
means

"
must give."

"
Regarding this is also the text of Narada that all

virtuous widows should be allowed food and raiment by the husband's

eldest brother or father-in-law, or by a person born in the same family.
This text means all those taking the wealth of the husband, for subsistence.

is allowed because of taking wealth," and there are other texts to the samo
effect Colabrooke's Digest, vol. ii, Bk. v, ch. i, s. 1, ccccxii, Smriti Chan-

drika, ch. xi, s. 1, v. 34. This particular obligation, so expressly declared,

is probably founded on the intimate connection which marriage is held to

give rise to between husband and wife, as shown by the, texts. I have

already cited, and which is said [177] to extend to the property ; for

instance, we have the text Smriti Chandrika, en. ix, s. 2, v. 14
"
It must

be understood chat in husband's property the wife by reason of marriage

possesses always ownership, though not of an independent character"

and Colebrooke's Digest, vol. ii, Bk. v. ch. viii, s. I, ccccv.

In a joint family where there is ancestral property such a legal

obligation will lie on the father-in-law to maintain his son's widow Lolti

Kuar v. Ganga Bishan (i) ; but in a case like the present, where the pro-

perty is entirely the self-acquired property of the father, the son in his

father's lifetime cannot be said to have had such an interest in the pro-

perty as will impose at his death an obligation on his father to maintain
the widow.

When the case came back to the Division Court (Turner and
Pearson, JJ.) for disposal,

Munshi Hanuman Parshad, for the appellant, contended that the

respondent had made himself personally liable for the appellant's
maintenance. He has sold for his own benefio property which, as he held it

as ancestral property, was charged.with the maintenance of his son's widow.
Pandit Bishambar Nath, for the respondent, was not called upon

to reply.

JUDGMENT OF THE DIVISION BENCH.

The judgment of the Court so far as it related to the contention on
behalf of the appellant, was as follows :

We accept the opinion of the Full Bench on the general rule that a
father-in-law who is not in possession of ancestral property is not legally
bound to maintain bis daughter-in-law. The appellant's pleader now
contends that there are peculiar circumstances which take this case out
of the purview of that general rule, namely, that one moiety of a house
valued at Rs. 425 was held by the respondent as ancestral property and
was sold by him. This is true, but it is shown that the sale was made
to pay debts. It was then a sale which the son himself, if alive, could
not have resisted, for it is not suggested the debts were contracted for

immoral purposes. Consequently, in our judgment, the alienation by the
father-in-law does not in this case impose on him personal liability of

maintaining the appellant.

(1) N. W. P. H. 0, R., 1875, p. 261.
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n - [178] BEFOBE A FULL BEN OH.

FULL (Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice

BENCH. Turner, Mr. Justice Spankie, and Mr. Justice Oldfield.)

1 A. 178
JN THB MATTEE OF THE PETITION OP HARSHANKAR PARSHAD.

(F -Bl)> [llth May, 1876.]

Act VIII of 1859, s. 333 Act XXIII of 1861, s. 38 Execution of Decree Appeal-
Miscellaneous Proceedings.

Pending the determination of the appeal against an order passed in execution

of decree, the appellate Court has power, under s. 338, Act VIII of 1859, and
s. 38, Act XXIII of 1861, to stay execution (1).

[R., 1 A. 180 (F.B.) ;
1 A. 668 (F.B.) ;

28 C. 734 ]

THIS was an application to the High Court by the judgment-debtor
for the postponement of a sale in the execution of a decree pending the

determination of a miscellaneous regular appeal to the Court against the

order of the Court of first instance refusing to postpone the same. The

application was referred to a Full Bench by the Court (Pearson, J.), the

order of reference being as follows :

This application is stated to be preferred under the provisions of

s. 338, Act VIII of 1859, a section which refers to the subject of staying
the execution of decrees under appeal. There is no appeal pending in this

Court against the decree which is in course of execution. I am, therefore,

of opinion that s. 338 is prima facie inapplicable to the present case.

Whether it can be held to be applicable under s. 38, Act XXIII of 1861,

is a question which I refer to the Full Bench, as I am informed that the

practice of the Court in dealing with applications of the nature of the

present is not uniform. To allow the present application would in effect

be to allow the appeal beforehand.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for the

petitioner.

OPINION.

[179] The opinion of the Full Bench was as follows :

Proceedings in execution of decree would not, in our opinion,

ordinarily fall within the term
"
miscellaneous proceedings." They should

be regarded rather as stages in the suit or proceeding in which the decree or

order under execution was passed ; whereas by miscellaneous proceedings,
we should understand ordinarily those applications commenced by petition,

and not by plaint, of a less formal character than suits, and generally if not

universally calling on the Court to exercise special powers conferred on it

by the Legislature, such as applications for certificates to collect debts,

applications for probate or letters of administration, applications for

appointment of guardians, &o. ; and possibly also the term miscellaneous

proceedings may also be applied with propriety to those proceedings
which the Court is empowered to institute of its own motion, such as

proceedings for the institution of prosecutions in certain cases.

(1) The following secbions of Act VIII of 1859 have been held applicable to proceed-

ings in execution of decree : section 6, see next case ; s. 110, Rajpal v. Chooramun,
N.W.P.H.C.R., 1872, p. 10; s. 119, Seetul Pershad v. Mahamed Kurecm Khan, N.W.
P.H.C.R., 1873. p. 164

;
s. 170, Syud Deshan Hossein v. Khodeja, 8 W.R., 64 ;

B. 372, Tara Chand Ghosev. Anand Chandra Choudhry, 2 B.L.R., A.C. 110 = 10

W.R., 450 ; s. 378, Narayanbhai v, Ganga-krishna, 4 B.H.C.E., A.C., 87. See, however,
the case of Jodco Honee Dossee, 11 W.R,, 494.
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But unless we hold that the term miscellaneous proceedings in s. 38 1876

has a wider significance, and applies to all proceedings for which no MAY 11.

special provision is made, the Court appears to be left without powers
which are necessary to enable it to deal with such proceedings. It would DLL

have no power to deal with them in default of appearance ;
it would have BENCH,

no power to enforce the attendance of witnesses ; and there are no direc- .

]i~"i7R

tions as to the form of the order nor as to the form of appeal from an order
'

.

passed in such proceedings in cases in which an appeal lies (1). We
would, therefore, read the term in this section as embracing all proceedings,
not being regular suits or appeals, for which no procedure is expressly

provided, and in that sense it embraces proceedings in execution of decree

(2). In support of this contention, it may be mentioned that, in mofussil

Courts, proceedings in execution have been treated as falling within the

class [180] of "mutafarrikat," or miscellaneous proceedings or cases, as

opposed to
"
namban," or regular suits, and appeals from orders passed in

proceedings in execution have up to the present time been filed as

miscellaneous appeals. We are, therefore, of opinion that the Court has

power to stay execution under the circumstances stated in the reference.

1 A. 180 (F.B.).

BEFOKE A FULL BENCH.
Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie and Mr. Justice Oldfield.

GAYA PARSHAD (Decree-holder) v. BHUP SINGH AND OTHERS
(Judgment-debtors), [llth May, 1876.J

Act VIII of 1859, s. 6~ Act XXIII 0/1861, s. 38 Execution of decree Miscellaneous

proceedings Transfer.

A District Court is competent, under s. 6, Act VIII of 1859 and s. 38, Act XXIII
of 1861, to transfer to its own file proceedings in execution of decree pending in

a Court subordinate to it (3).

[N.F., 15 C. 177 ; F.. 22 B. 778 ; R., 1 A. 668.]

THE District Judge of Mirzapur was informed by the Subordinate

Judge that a person applying in his Court for the execution of a decree

was a person to whom ha owed money, and that he considered himself

precluded by that fact from entertaining the application. The District

Judge consequently transferred the case to his own file by an order

purporting to be made under s. 25, Act VI of 1871, and eventually

rejected the application.

On appeal to the High Court by the decree-holder it was contended
that the District Judge was not competent to transfer the case.

(1) The section gives no right of appeal in such proceedings see Hureenath Koondoo
v. Modhoo Soondan Saha, 19 W. R. 122.

(2) The following, in addition to proceedings in execution of decree, have been held

to be
" miscellaneous proceedings

" within the meaning of B. 38, Act XXIII of 1861

Proceedings under s. 246, Act VIII of 1859 Bapu v. Lakshuman Baji, 10 B.

H. C. R. 19.

Enquiries by Civil Courts under s. 171, Act XXV of 1861, corresponding to s. 471,
Act X of 1872 The case of the Collector of Tirhoot, 14 W. R. 390.

Applications to the Bombay High Court for the exercise of its Extraordinary
Jurisdiction under Bombay Regulation II of 1827, s. 5, cl. 2

The petition of Nagappa, 5 B. H. C. R. A. G. 215.

(3) See preceding case 1 A. p. 178, note (1).
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1876
MAY 11,

FULL.

BENCH.

1 A. 180

(F.B.).

The Court (Pearson and Oldfield, JJ.), observing that the Subordinate

Judge was not precluded from executing the decree himself by the provisions

of s. 25, Act VI of 1871, and that that enactment contained no provisions

enabl ng a District Judge to call up and place on his own file a case of

execution of decree pending on the file of a subordinate Court, referred the

following question to a Full Bench, viz.
"
Whether he was competent to do so under the terzns of s. 6, Act

VIII of 1859, or s. 38, Act XXIII of 1861, or otherwise?
"

[181] The Junior Government Pleader (Babu DwarkaNath Banerji)

and Munshi Hanuman Parshad, for the appellant.

Pandit Ajudhia Nath and Babu Oprokash Chandar
, for the respond-

ent?.

The Junior Government Pleader. There is no law which authorizes

the transfer of proceedings in execution of decree. The term
"
suit

"
in

s. 6, Act VIII of 1859, does not include them. The term "appeal" in the

same section means an appeal against a decree. Proceedings in execution

of decree are not miscellaneous proceedings within the meaning of s. 38,

Act XXIII of 1861.

Pandit Ajudhia Nath. The term
"
suit

%>
embraces all proceedings

relating to the suit whether before or after decree. The term
"
appeal

"

includes miscellaneous appeals. The terms of s. 38 are large enough to

include proceedings in execution. The intention of the section is clear,

and a reasonable construction must be placed on it. It is a curious state

of things if such proceedings cannot be transferred, and other kinds of

cases can.

OPINION.

The opinion of the Full Bench was as follows :

In our judgment the provisions ot s. 6, Act VIII of 1859, are extend-

ed to miscellaneous proceedings, and inasmuch as we have this day held

on a reference in the case of Harshanker Parshad that proceedings in

execution fall within the term
"
miscellaneous proceedings

"
in s. 38,

we reply that the Judge had power to transfer the proceedings in the case

out of which this reference arose.

1A. 181 (F.B.).

BEFORE A FULL BENCH.
Mr. Justice Pearson, Mr. Justice Turner, Mr. Justice Spankie, and

Mr. Justice Oldfield.

BAMDIAL AND OTEERS v. RAM DAS AND ANOTHER."' [llth May, 1876.]

Act V1I1 of 1859, s. 254 Sale in execution Defaulting purchaser Appeal High
Court Appellate Civil Jurisdiction Division Court Letters Patent, cl. 10.

An appeal lies from an order passed on an application under s. 254, Act VIII
of 1859, to make a defaulting purchaser liable for the loss occasioned by a re-sale.

[182] Held (SPANKIE, J., disssnting) that the appeal given to the Full
Court under cl 10, Letters Patent, is not confined to the point on which the

Judges of the Division Court differ.

[DiBB. 12 A. 397 (F.B.); 14 A. 201 (F.B.) = 12A. W.N. (1892) 74; F., 16 C. 535; App., 11

M.L.J. 10 (F.B.) ; R., 18 M. 439 ; D., 23 M. 73.]

Appeal under cl. 10, Letters Patent, No. 3 of 1875.
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THE facts of this case, so far as they are material for the purposes 1876

of this report, were as follows : MAY 11,

Earn Das and Gobind Parshad, decree-holders, sought under s. 254,

Act VIII of 1859, to charge Earn Dial and certain other persons, as

being defaulting purchasers at an auction-sale of certain property, with BENCH.
the deficit on the resale of the property, alleging that the said Earn
Dial and others had bid for the prorerty through one Kali Charan, that

the property was knocked down to Kali Charan, and that he had paid
^- Bt '^

the deposit out of monies belonging to them and given their names as

purchasers. The alleged defaulting purchasers repudiated the purchase
of the property, denying that Kali Charan had authority to bid for it

on their behalf. The Court of first instance rejected the application of

the decree-holders on the ground that it was not satisfactorily proved
that the alleged defaulting purchasers had authorized Kali Charan to

purchase the property in question on their behalf. On appeal to the

High Court by the decree-holders against the order of the first Court,
the objection was taken on behalf of the alleged defaulting purchasers,
the respondents, that no appeal lay.

The Senior Government Pleader (Lala Juala Parshad) JOY the respond-
ents. Under s. 11, Act XXIII of 1861, an appeal lies only as between
the parties to the suit. In this case only one of the parties to the appeal
was a party to the suit. Had the order of the lower Court been against the

respondents, as auction-purchasers, they could not have appealed from it.

Section 254, Act VIII of 1859, gives no appeal.
Mr. Conlan, for the appellants. The argument that an auction-

purchaser as such cannot appeal against an order passed in execution of

decree is not applicable. Section 254, Act VIII of 1859, places the default-

ing purchaser in the position of a judgment-debtor when it makes all the
rules for enforcing the payment of money in satisfaction of a decree of Courb

applicable to him. Under those rules a judgment-debtor can appeal, and
therefore the person whom the law planes in a similar position can appeal.
He cited Sooraj Buksh Singh v. Sree Kishen Doss (ij and Joobraj Singh
v. Gour Buksh Lai (2).

[183] Pandit Ajudhia Nath, for the respondents, in reply: The decree-

holder is nob the proper person to proceed against the defaulting purchaser,
but the judgment-debtor.

STUART, C.J. A preliminary objection is taken by the pleader for

the respondents that this appeal does not lie, on the ground that the order

complained of is one relating to the execution of a decree as provided by
ss. 363 and 364 of the Code, which limit appeals from orders passed in

execution of a decree to the parties to the suit in which the decree was
passed, and that the defaulting purchaser, by the enforcement of s. 254, is

not a
"
party

"
within the meaning of s. 11 of Act XXIII of 1861. But this

is an objection which, in my opinion, cannot be maintained. Section 254

applies to the case of default by a purchaser within the prescribed time,
and it provides that

"
If the proceeds of the sale which is eventually

consummated be less than the price bid by such defaulting purchaser, the

difference shall be leviable from him under the rules for enforcing the

payment of money in satisfaction of a decree of Court;" and several rulings
of the Calcutta High Court were referred to in support of the contention
that a defaulting purchaser was, under s. 254, placed in the position of a

judgment-debtor, and therefore a
"
party

"
within the meaning of s. 11,

(1) 6 W,R. Mis. 126.

(2) 7 W.R. 110; see also Sree Narain Mitter v. Mahtab Chund, 3 W.R. 3.
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1876 Act XXIII of 1861. Oar attention was, among others, particularly

MAY 11 directed to a ruling to this effect by Mr. Justice Loch and Mr. Justice

Macpberson (1), and such ruling I approve. The question, however, does
FULL not apoear to have been finally determined in Calcutta, for in a case (2)

BENCH, decided there so late as August, 1873, before a Full Bench on appeal from a

Division Bench, the Chief Justice, after disposing of the case, observed that
1 A. 181 rp^ Decision must not be understood as in any way deciding that an
^ '

appeal will lie in such a case as this. It has not been necessary for us

to determine that.
"

I shall be glad to ba instructed by the High Court

of Calcutta [184] when it finally and advisedly delivers its mind on this

question : but meanwhile I am not relieved of the duty of forming and

expressing my own opinion, which is in accordance with the judgment of

Mr, Justice Macpherson. And meanwhile I may observe that, in the

above case, and notwithstanding the remark of Sir Eichard Couch, the

appeal was entertained, and apparently without objection. Even if I was
more doubtful than I am on the subjeot, the reasonableness and convenience

of procedure by appeal in such a case as the present appears to me to be so

great as to afford a presumption in its favour, and I feel bound to decide

in favour of its competency, and that the order therefore of the Subordinate

Judge is open to appeal. [After considering the appeal on its merits and

expressing his opinion that the decision of the Court of first instance was
erroneous, the learned Chief Justice proceeded as follows : J The appeal
must therefore be allowed, and the order of the Subordinate Judge reversed

with costs against the respondents in both Courts.

SPANKIE, J. This is a case in which action was taken under s. 254
of Act VIII of 1859, under the following circumstances : The holders of

a decree against Shaikh Iradatullah, judgment-debtor, took out execution

of the same, and caused the rights and interests of their debtor in Tal

Eatwi, amongst other properties, to be sold on the 21st July 1873. Four

persons, Champa Earn, Earn Dial, Bundhu Earn, and Kaidar Earn, pur-
chased the rights in Tal Eatwi through their agent for Es. 9,600. They
paid the earnest-money, but failed to deoosit the balance within the pre-

scribed time. The property was resold and was purchased on the 21st

November of the same year for Es. 1,000. The second purchaser also

failed to make the necessary deposits. The property was again put up
for sale and was bought on the 20th May 1874 by Shaikh Muzhur AH for

Es. 1,000, and the sale was confirmed. The decree-holders now claim
that the difference, Es. 8,600, between the sale eventually consummated
and the price bid by the defaulting purchasers, shall be levied from them
under the rules for enforcing the payment of money in satisfaction of a

decree of Court (s. 254, Act VIII of 1859).

The Subordinate Judge held that the difference would be claimable
from the first auction-purchaser who defaulted; but in [185] this case he
was of opinion that there was not sufficient croof that Kali Charan had
authority from Champa Earn, &c., to purchase for them the rights and
interests in Tal Eatwi. He therefore rejected the application of the

decree-holders as against these persons.

(1) Joobraj Singh v. Gour Buksh Lil, 7 W.R. 110.

(2) Huree Ram v. Hur Pershad Singh, 20 W.R- 397 and see Sooruj Buksh Singh
v. Sree Kishen Doss, 9 W.R. 500 and Bisokha Moyeev. Sonatun Doss, 16 W.R. 14, in
which seme doubt is expressed on the point.
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An appeal is filed by the decree-holders, which is met by a prelimi-

nary objection on the part of the respondents that no appeal lies, the

other auction -purchasers on the first sale being no parties to the suit, so

as to bring them under the provisions of s. 11, Act XXIII of 1861. FULL
I am aware that there are decisions bearing on the point in the BENCH.

Calcutta High Court, two of them being cited from the 6 and 7 W, E.
~

In the latter case, the view taken would appear to be that the terms of the /'?'
section (254) bring any one proceeded against under it amongst the parties

'
' '''

of the suit. I am not, however, satisfied that this is so. The section

certainly does not say so. The section recites that the difference shall be

leviable from the defaulting purchaser under the rules for enforcing the

payment of money in satisfaction of a decree of Court, that is to say, by
an application for execution against him by arrest, or by attachment of

his property. But the section does not go on to say that when any
application has been made against such defaulting purchaser, he is to be

regarded as one of the parties to the original suit in which execution was
taken out. On the other hand, s. 364 recites that no appeal shall lie from'

any order passed after decree and relating to the execution thereof, except
as is hereinbefore expressly provided. The appeal is net expressly provided
for in s. 254. It is provided for in s. 257. So s. 283 provides for au

appeal. But that section has been repealed by s. 13, Act XXIII of 1861,
and this section, though it greatly enlarges the matter of which the Court

executing a decree may take cognizance, inasmuch as, after expressly

stating what it may.do specifically, it includes anv other question arising
between the parties to the suit in which the decree was passed and relating
to the execution of the decree, does not meet the difficulty. The question
before us certainly relates to the execution of the decree, but is it one
between the decree- holder and the judgment-debtor ? It might be conve-

nient to hold so, as giving the defaulting [186J purchaser, the decree-

holder, and the judgment-debtor an opportunity of being heard by the

appellate Court. On the other hand, it may have been intended not to give
a defaulting purchaser the benefit of an appeal on the summary side.

There could be no doubt of his default, where, in consequence of it,

resale has bean rendered necessary ; and there can be no doubt as to the

injury such default may do both to the decree-holder and judgment-
debtor. The defaulting purchaser appears to me to be in the position
of a man who has allowed judgment to go against him by default.

He has nothing to say for himself, and execution follows against him
as a matter of course. But then, if there be an appeal, it would lie because
he was the judgment-debtor in another suit between the original decree-

holder and himself, or the judgment-debtor and himself. I do not find

that the Presidency High Court's decisions (l) already referred to have
been accepted as conclusively settling the point. On the contrary, I find

an appeal in a case (2) very similar to the one before us, wherein it was
held that the party purchasing at an execution-sale under the Civil Proce-

dure Code in the character of an agent cannot be made liable as a principal,
and a proceeding upon the contract under s. 254 of the Act in such a case

must be taken against the principal. This was an appeal under cl. 15 of

the Letters Patent from a Divisional Bench, and the Full Bench decided

which of the two judgments before it was to be followed ; but the Chief

Justice added at the close of the judgment that
"

this decision must not be
understood as in any way deciding that an appeal will lie in such a case

(1) W. R. Mig. 126= 7 W. R. 110. (2) 20 W. R. 397.
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1876 as this. It has not been necessary for us to determine that." From this

MAY 11. I conclude that the point was not held to be definitely determined by the

High Court of the Lower Provinces. It has not, to my knowledge, been
FULL determined by this Oourt.

BENCH. I think that it would be better that we should take the opinion of the

i ~ifli
Full Bench before disposing of the appeal on its merits. At the sametirne,

*B
if the learned Cnief Justice should hold that there is an appeal, his judgment
would prevail, and I should have DO hesitation in concurring with his

decision on the merits, as we were both satisfied at the hearing that all

the evidence was in favour of the appellants.

[187] The respondents appealed to the Full Court against the judg-
ment of the learned Chief Justice, under cl. 10 of the Letters Patent of

the High Court.

Munshi Hanuman Parshad (with him the Senior Government Pleader

and Pandit Aj udliia Natti), for the appellants. The question whether an

appeal lies from the order of the Court of first instance depends on the

intention of s. 254 and the sections of the Civil Procedure Code relating to

the procedure in execution of decree. The Code is clearly framed on the

principle that there shall be no appeal except by parties to the suit in

which the decree is passed. The defaulting purchaser does not, under

s. 254, stand in the place of a judgment-debtor. He is subjected to a

penalty under that section, and provision is made for the recovery of such

penalty. The section does not say that the proceedings taken to recover

the penalty shall be taken as part of the execution of the decree. No
appeal has as yet ever been allowed to an auction-purchaser. He pro-

ceeded to argue that the evidence did not satisfactorily prove that Kali

Charan was authorized by the appellants to purchase Tal Ratwi.

Mr. Gonlan (with him Mr. Colvin and Pandit Bishambar Nath) for

the respondents. The learned Judges are agreed on the merits of the case.

They find that the appellants were auction-purchasers. This finding
cannot be questioned in appeal to the Full Court. He referre'd to Boy
Nandipat Mahata v. Urquhart (1).

Munsbi Hanuman Parshad, for the appellants. The appeals allowed

under cl. 10 of the Letters Patent are in the nature of regular and not of

special appeals. I can argue in this case oa the merits.

JUDGMENT.
The judgment of PKARSON, TURNER, and OLDF1ELD, JJ., in so far

as it is material for the purposes of this report, was as follows :

We proceed to consider ic the first place the issue on which the

learned and honourable Judges differed.

The provisions of s. 254, Civil Procedure Code, declare that, if the

purchaser of immoveable property at an auction-sale held in execution of

a decree, after payment of the deposit, fails to make good the full amount
of the purchase-money before sunset of the [188] fifteenth day from that

on which the sale took place,
* *

the deposit after defraying the ex-

penses of the sale shall be forfeited to Government, and the property shall

be resold,
* * and that, if the proceeds of the sale which is eventually

consummated be less than the price bid by such defaulting purchaser, the

difference shall be leviable from him under the rules for enforcing the pay-
ment of money in satisfaction of a decree of Court.

(1) 4 B. L. B. A. 0. 181 = 13 W. R. 209.
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Had the law simply declared the liability of the defaulting purchaser 1876

without going on to declare how that liability should be enforced, the pro- MAY 11.

ceeding must have been by suit. To avoid the circuity of the proceeding

by suit, the Legislature has given to the decree-holder and judgment-debtor FULL

a more speedy remedy, and the defaulting purchaser is placed in a position BENCH,
which is very similar to that which he would have filled had a suit been iTTR1
brought against him. It is true there is this difference, that in a proceeding

'

by suit the question now in issue between the parties would have been
'

' ''

determined prior to and not subsequently to decree. In other respects
his position is assimilated to that of a judgment-debtor and the rules for

enforcing a decree against the judgment-debtor are made available to

enforce the demand arising out of his default against the defaulting

purchaser. Among these rules is the rule ordained by s. 11, Act XXIII
of 1861, which gives a right of appeal to the parties to a suit on all

questions arising in the execution of the decree and relating to the exe-

cution thereof. There seems no difficulty in applying this rule mutatis

mutandis to the proceeding taken against the defaulting purchaser. The
judgment-debtor and (if his claim be not satisfied out of the proceeds of

the resale) the original decree-holder stand in the position of decree-holders

who have obtained judgment against the defaulting purchaser for

damages occasioned by his default ; the defaulting purchaser stands

in the position of a judgment-debtor against whom a decree for such

damages has passed. They are parties to the proceeding which is

substituted for the suit, and inasmuch as s. 254 declares without exception
that the difference in price, which is the amount of the damages, shall be

leviable under the rules for enforcing payment of a money-decree, the rule

relating to appeals must be applied mutatis mutandis equally with any
other of those rules.

[189] Having disposed of this plea, the appellants contend the Court
is bound to go on to consider the appeal on the merits. The respondents,
on the other hand, argue that only the appeal must be confined to the

point on which the Judges constituting the Division Bench differed, and in

support of their argument they refer to the ruling of the High Court of

Bengal in Roy Nandiput Mahata v. Urquhart (1).

This ruling came before the Privy Council, but no question arose

upon it, and the Eight Honourable Committee, while alluding to it,

expressed neither dissent from nor assent to it.

The 10th clause of the Letters Patent constituting this Court declares

that an appeal shall lie to the Court from the judgment of one Judge of

the said Court or of one Judge of any Division Court, pursuant to s. 13

of the High Courts' Act, and that an appeal shall also lie to the Court
from the judgment of two or more Judges of the Court or of such Division

Court wherever such Judges are equally divided in opinion, and do not

amount in number to a majority of the whole of the Judges of the Court.

Now there can be no question that, on the hearing of an appeal from
the judgment of a single Judge, the whole case may come before the Court
in appeal, and it is competent to the Court to entertain objections to any
part of the judgment, and it is a fair argument that the word judgment
must be read in the same sense whenever it occurs in the same section,

and that it must be held to mean the whole judgment in the second para-

graph as it does admittedly in the first paragraph, unless its sense is

(1) 4B. L, B, A. C. 181 = 18 W. B. 209.
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1876 restrained by the context. The question then must turn on the construc-

MAY 11. tion to be put on the word "wherever." Does it mean "on any point on

which," or does it mean "in any case in which." Let us substitute these
FULL different meanings for the doubtful term and read them with the rest of

BENCH, the sentence. Adopting the former, the passage will then run
"
on any

point on which such Judges are equally divided in opinion, and do not

amount in number to the majority of the whole of the Judges." This
(F.B.). construction would, it is clear, accord with the first clause of the sentence,

but not with the latter. Adopting [190] the other construction, the

passage would run
''

in any case in which the Judges are equally
divided in opinion, and do not amount in number to a majority
of the whole of the Judges." This construction accords with both

clauses of the section. Ordinarily where an appeal is given it must
be taken to be a general appeal, and express language should be used to

restrict it. For this reason, because the construction of the doubtful

term which appears to accord best with the context ought to be accepted,

it must be held that the appeal given to the Full Courts is not confined to-

the point on which the Judges of the Division Bench differed in opinion.

We have then to consider the objection taken to the judgment of the

Division Bench on the merits (1).

SPANKIE, J. After fuller consideration of the question, I now am of

opinion that, when the decree-holder or judgment-debtor proceeds against

a defaulting purchaser under s. 254, Act VIII of 1859, the latter must at

any rate be regarded as a party to a suit as between himself and the person

insisting on the enforcement of the provisions of the section, and therefore,

as the proceedings are in execution, there is an appeal under s. 11, Act

XXIII of 1861. Another question, however, has been raised during the

hearing of the appeal. Is the Court at liberty to go into the merits of

this case, or should it have confined itself to the point regarding which the

Judges of the Division Bench have differed ?

The appeal permitted by cl. 10 of the Letters Patent is from the judg-
ment of two or more Judges or of a Division Court wherever such Judges are

equally divided in opinion. It will be observed that the word whenever is

not used, but wherever, and cl. 27 provides that when the Judges of a Divi-

sion Court are divided in opinion as to the decision to be given on any point,

such point shall be decided according to the opinion of the majority of

[191] the Judges, and if the Judges be equally divided, then the opinion of

the senior Judge shall prevail. When this happens, the door is opened
for an appeal. If the difference of the Division Court has been on a

particular point, and on such point the decision of the senior Judge has

prevailed, it would seem to follow that the appeal to the Court at large
would be confined to that point of difference alone. Then no violence is

done to cl. 10, which provides for an appeal from the judgment of one

Judge, or from the judgment of two or more Judges, or of the Division

Court, wherever such Judges are equally divided in opinion. This seems to

refer to the particular point upon which they are equally divided in opinion,
and so far els. 10 and 27 are consistent. "Wherever" also would appear

(1) The learned Judges eventually directed the Court of first instance, under s. 35fi,

Act VIII of 1859, to take the evidence of Kali Charan. When this was done and the

appeal came on for final hearing, observing that, in their judgment, there was not
sufficient evidence to prove that Kali Charan was authorized by the appellants to make
the purchase of Tal Ratwi on their behalf and therefore they could not be charged with
the deficiency in the price obtained on the resale, the learned Judges decreed the appeal
and reversed the decree of the Division Court.
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to indicate the point of difference respecting which the Court at large is 1876

to pronounce an opinion. When tba difference of opinion goes to the MAY' li.

entire case, the Courfc at large iu appeal would of course deal with all the

questions raised before the Division Bench. When the opinion of the FULL
senior Judge has prevailed on any point, the Court on appeal would confine Bs^GH.
itself to that point alone.

-iTTji'
I am fortified in this opinion by the precedents cited in the margin.

* * 18

In the first case it was observed by the learned Ciiief '***"

Be^am^ Kha^a
JusbicQ

"
In deciding upon the point which the two

Hossein Ali Khan(l) . Judges considered to be the only one before them for

decision, there was a difference of opinion. Tne judg-

ment of the senior Judge, chat of Mr. Justice Kemp, therefore prevailed.

An appeal lies to us, because the Judges have differed, and I think that

on this appeal it is not now open to the parties to go into the whole of

the case and to raise before us points which were not raised before the

Judges of the Division Bench"(2). In the second case

Mahati v. U^quZl
fche i ud menfc J usb cifced was Quoted in support of the

(3). ruling that in appeal under the Letters Patent no point
can be argued except a point on which the two Judges

of Lhe Division Bench have differed [192] in my opinion. The Officiating

Chief Justice remarked'' The 36th clause of the Charter of 1865 provides
'that if the Judges are divided iu opinion as to the decision to be given on

any point, such point shall be decided according to the opinion of the

majority of the Judges, but if the Judges shall be equally divided, then the

opinion of the senior Judge shall prevail.' The point on which the learned

Judges differed was whether the appellant proved that there had been any
material injury by reason of the irregularity. The 15th section gives an

appeal from the judgment of two Judges, wherever such Judges are equally
divided in opinion. In the case of Shahzadi Hajra Begam v. Khaja
Hossein Ali Khan, which has already come before the Chief Justice and
two Judges, on the construction of s. 15, it has been determined that an

appeal only lies in respect of that part of the judgment upon which the

two Judges differ
"

(4).

The third case (5) was before Mr. Justice Macpherson on the petition

of the Court of Wards on behalf of the Rajah of Darbanga. I cite it to

show that that learnad Judge, who was a party to the first judgment quoted,
had not changed his opinion. His remarks that

"
it is most desirable and

fit that, under the oeculiar circumstances of this case, the appeal should now
lie to the Privy Council, and not to the High Court. Tne Division Court
decided to a certain extent in favour of the present petitioner; and to that

extent the Judges were not divided in opinion. There being no appeal
under cl. 15 from that portion of the decree, Rajah Lilanand Singh has

appealed to the Privy Council, as he has an undoubted right to do" (6).

Accepting the decisions quoted as authority on the point, and also for the

reasons assigned by me, I am of opinion that the Court was not at liberty

to go into the merits of this case, but should have confined itself to the

point of difference between the two Judges of the Division Btmch.

Entertaining this opinion, I do not think it necessary to go into the

evidence. I would merely remark that I am of the same opinion as I was
at the hearing of the appeal, that the evidence was in favour of the

appellants.

(U 4 B L R.A.O. 86 = 12 W R. 499. (2) 4 B.L R.A.O. 101 = 12 W.R 499.
.> (3) 4 B.L.R.A.C. 181== 13 W.R. 209. (4) 4 3.L.R.A.O. 193 = 13 W.R. 212.

(5) 7 B.L.R. 780. (6) 7 B.L.R. 736.
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1876 i * I"-

MAY 11. [193] CEIMINAL JUEISDICTION.

CRIMINAL (-^r - Justice Pearson.)

JDEISDIO-

TION>
QUEEN v. GUR BAKSH AND OTHERS, [llth May, 1876.]

1 1. 193, Act X of 1872, ss. 467, 468, 469, 471 Prosecution Procedure.

Section 471, Act X of 1872, does not deprive the Court, which possesses the

power of trying an offence mentioned io ss. 467, 468 and 469, of the power of

trying it when committed before itself(1).

[Overr.. 1 A. 625 (F.B.).]

THE petitioner in this case gave evidence on behalf of certain

persons who were accused of assault and robbery and pleaded an alibi.

The accused persons were convicted, and the Magistrate who tried them
then tried the petitioners for giving false evidence, under s. 193, Indian
Penal Code, and convicted them. His order was affirmed by the Court
of Session on appeal.

The petitioners applied to the High Court for a revision of the

Magistrate's order on the ground that, under s. 471, Act X of 1872, he
was not competent to try them himself, being the Court before which
the offence was committed.

Mr. L. Dillon, for the petitioners.

The Junior Government Pleader, Babu Dwarka Nath Banerji, for

the Crown.

JUDGMENT.
PEARSON, J. Section 471 of the Code does not expressly prohibit the

procedure adopted by the Magistrate in this case, and unless it does so,
it is not contended that he was not competent to adopt it. What that
section does is only to authorize any Court, Civil or Criminal, which is

of opinion that there is sufficient ground for inquiring into any charge
such as one under s. 193, Indian Penal Code, after making necessary
preliminary inquiry, either to commit the case itself, or to send the case
for inquiry to any Magistrate having power to try or commit for trial the
accused person for the offence charged. This provision is very necessary
for a Court not having power to try the offence itself, as for instance
a Civil Court, but does not necessarily deprive a Magistrate of any
power which he may possess to try the case himself. I therefore decline
to interfere in the present case and reject this petition.

(1) So held in Queen v. Jagat Mai, 1 A. 162 ; contra see Queen v. Kultaran Singh,
A. 129.
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i a. 194 (P.B.). 1876
[194] BEFORE A EULL BENCH. MAY 22.

(Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice FULL
Turner, Mr. Justice Spankie and Mr. Justice Oldfild.) BF

RATAN KUAR and othtrs (Defendants) v. JIWAN SINGH and others ^JV*
9*

(Plaintiffs).* [22nd May, 1876.J

Redemption of Mortgage Burden of proof as to Ownership Act I of 1872, s. 110
Partial Rdief.

Tbe plaintiffs averring that their ancestor had mortgaged three villages to the
ancestors of the defendants in 1842 for Rs. 2,500, putting the mortgagees into

possession, sued to recover possession of 15 biswas of each village, asserting that
the mortgage-debt, had been redeemed from tbo usufruct. The defendants,
admitting the proprietary title of the ancestor of the plaintiffs to the villages,
alleged, as to 10 biswas of each village, that they were sold to their ancestors in

1842, by him for Rs. 1,250; and, as to the other 10 biswas of each village that they
were subsequently mortgaged to their ancestors by him for Rs. 14 000, borrowed
by him from them for the purpose of defending a suit arising out of the previous
sale, which sum had not been satisfied from the usufruct.

Held (STUART, C. J. dissenting) that the burden of proving the mortgage of

the 10 biswas of each village of which the defendants alleged the sale, lay on the

plaintiffs (1).

Per STUART, 0. J. contra.

Held also (STUART, 0. J. and TURNER, J. dissenting), that the plaintiffs having
failed to prove the averments on which their suit was based, were not entitled to

any relief in respect of that portion of the property in suit of which the defendants
admitted their possession as mortgagees
Per bTUART, 0. J. and TURNER, J. contra.

[R., 11 A. 438 (451) ; 18 A. 403 (406) = A.W.N. (1896), 132 ; A..W.N. (1899) 132.]

THE plaintiffs in this suit, heira of Tej Singh, alleging that their

ancestor had in 1842 mortgaged three villages to Kirat Singh and Moti

Singh, the ancestors of the defendants, for Rs. 2,500, claimed possession of

15 biswas of each village, deducting 5 biswas. the share of a heir who did

not joia in the suit, on the ground that the mortgage-debt had been

satisfied from the usufruct. They also claimed mesne profits. The suit

was instituted oa the I9fch April, 1873.

The defendants alleged, as to 10 biswas of each village, that Tej

Siugh had sold them in 1842 to their ancestors for Rs. 1,250;

[195] as to the remaining 10 biswas of each village, that the said ancestors

had been put infco possession thereof by Tej Singh, by way of mortgage, on
account of a sum of Rs. 14,000, which he had borrowed from them, in

order to defend a suit arising out of the above-mentioned sale, and for

other purposes ; that that sum bad not yet been recovered from the usufruct

of those 10 biswas ; and that the claim of the plaintiffs, to the extent of the

property sold, was barred by limitation, as they, the defendants, had been

in adverse possession thereof for upwards of 12 years.

it appeared that Tej Singh died on the 5fch September, 1860, up to

which date his name had been recorded as lambardar and as proprietor of

the villages. On the 21st October, 1860. the general agent of the defend-

ants objected to the names of Tej Singh's heirs being recorded as

proprietors, asserting before the tahsildar the title and possession of the

Appeal under cl. 10, Letters Patent, No. 5 of 1875.

(1) See besides the cases cited post, Bilaji Narji v. Balu Devli 5 Bom. H- C. E.

A. C. 159 ; and Rughoonath Rai v. Chundoo Lall, N. W. P. H. C. R 1867 p. 395.
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1876 defendants under the sale and mortgage. The plaintiffs having applied,

.MAY 22. that their names might be recorded, alleging that Tej Singh was in

proprietary possession of the property up to the day of his death, and
.FULL denying the sale and mortgage, their application was allowed by the

BENCH. Deputy Collector, but on appeal, by an order made in April, 1861, which
"

recognized the possession of the defendants, the Collector reversed his

.

'

subordinate's order, and directed that their names should be recorded as
' f)t

lambardars. The Collector's order was subsequently affirmed by the

Commissioner.
The Court of first instance held that, as the defendants admitted the

title of the ancestor of the plaintiffs, they ware bound to prove the sale

and mortgage; and holding that they failed to do so, gave plaintiffs a decree.

With reference to the Dlea of limitation, it held that the claim of the

plaintiffs was within time, taking the date of the Collector's order as the

period from which the possession of the defendants could be considered

adverse.

On special appeal by the defendants to the High Court the plea of

limitation was again raised, and it was also contended that the burden of

proof was wrongly thrown on the defendants.

The judgment of the Court (Stuart, C. J., and Oldfield, J.), so far

as it was material to the grounds of appeal above set out, was as follows :

[l9Sl On the first ground of appeal we are of opinion that there is

not such a clear adverse possession by the defendants, apoellants, for 12

years, as will bar this claim.

Though the defendants assert their purchase to have been made in

1842, yet there is no very clear evidence of their possession under it till

Tej Singh's death, for up to that time he continued to be recorded in the

revenue records as proprietor, and there is no evidence of any acts of

proprietorship on the part of defendants betokening possession. They
have produced some dakhilas, or receipts for revenue, in their names for

1841, but these are prior to the alleged sale, and made by them as lessees,

and there is no other material evidence, except some entries in certain

papers, one copy of a khewat of 1268 Fasli or 1856 (No. 103 exhibit), where
it is entered that Kirat Singh is in possession as purchaser, and similar

entries in certain nikasis : these may be of use to support the sale, but not

sufficient to support the averment of a possession under the sale adverse to

the plaintiffs. We then come to the time of Tej Singh's death, 5th Septem-
ber, 1860, and find that, on the 21st October, the defendants, through
their agent, Parshadi Lil, applied for mutation of names in their favour,

and set up their title under sale and mortgage as now claimed, but the

plaintiffs' ancestors at once disputed their title. The Deputy Collector

found the plaintiffs were entitled to have their names recorded, but the

Collector reversed this order, and entered the namas of the defendants'

ancestors in the column of manager, or lambardar, and this order was
affirmed on appeal to the Commissioner. Since the last order was passed
the plaintiffs appear to have taken no steps against the defendants till the

suit was brought, and from that time the possession held by defendants

may properly be considered adverse to the plaintiffs, but not so from the

time during which their title was in dispute in litigation, and 12 years
have not run so as to bar this claim.

It has also been contended that the three years' limitation will apply
to this suit, but this is not so, as there was no such award by the revenue

authorities in 1860 as is con tern plahed in the Limitation Act. We now
take the last plea in appeal, as to the burden of proof. It is of the utmost

132



I.] RATAN KUAR V. JIWAN SINGH 1 Alii 198

importance in this case, as the [19?] evidence on both sides is so 1876

unsatisfactory, and the cases of both parties so full of inconsistencies, that MAY 22.'

the case will be determined mainly by the determination of this point.

There is no dispute that Tej Singh, through whom plaintiffs claim, FULL
was originally owner, and, prima facie, the burden of proof to show the BENCH,
present proprietary or mortgage possession of defendants will be oo them ;

" '

but this burden can be shifted if the defendants show that they have
'

..

f
u D \

ostensibly for a length of time been in possession under tbe titles they
now set up, and we think that is tbe case here, and that the Subordinate

Judge has wrongly put tbe onus on them.
It is shown that on Tej Singh's death in 1860 they set up the very

same titles to tbe estates that they do now. and that they were held by
tbe higher revenue authorities to be in possession under such titles (see

the Collector's order) and their pospession has ever since continued, that

is, for very nearly 12 years. Under such circumstances, the plaintiffs can
now only succeed by proving their averments that tbe defendants bold

under a mortgage of the entire estates for Bs. 2.500 executed in 1842.

(The learned Judges, holding that tbe plaintiffs failed to prove these

averments, dismissed the suit).

Tbe plaintiffs applied for a review of judgment on the ground that, as

to the 10-biswa share in each village of which the defendants admitted

they were mortgagees, no proof of their title was necessary, and, as to the

remaining shares, that the burden of proving the sale alleged by the .defend-

ants lay on them. Tbe application was admitted by Stuart, C. J.,

Oldfieid. J., dissenting
The judgments of the learned Judges in review of their former

judgments were as follows :

STUART, C.J. I have repeatedly and anxiously considered this case

since the argument in review of our first judgment was addressed to us,

and I have alao had the advantage of perusing the opinion of my colleague,
Mr. Justice Oldfieid, but I cannot concur in his conclusion. The plaintiffs'

ancestral and hereditary right is undoubted, it is admitted, while the

defendants' story is, to my mind, very doubtful, if not suspicious, and on
this broad view of the case I hold the burden of proof is on the defend-

ants. The [l98j facts are not the same as those in the Privy Council
case referred to (1). Their clear actual possession for forty-four years was

satisfactorily shown on the part of the defendants, and on the simple

intelligible statement that they had held such possession as purchasers
under a deed of a sale to one of their ancestors ;

the plaintiffs, on the

other band, alleging that the defendants' possession had been that of

usufructuary mortgagees. But whatever the origin of the possession, the

fact of it for forty-four years was undoubted, and the burden of proof was
therefore justly put on the party who alleged an hereditary title against
the defendants.

Here the circumstances are not quite the same. The defendants show,
indeed, or rather suggest, their ostensible possession since 1842, but I think

we must take it as a fact that their possession from that year till 1860,
when Tej Singh died, was the possession of mortgagees, and therefore was
not adverse to the plaintiffs. But it was not till the 19th April, 1861, that

their possession was recorded, so that the defendants can barely show 12

years of absolute or clearly adverse possession ; ia fact, the 12 years had
not expired when the present suit was instituted. Then the defendants'

(1) Valoji Kristnan Gopalar v. Nayana Chetti, 10 M. I. A, 151.
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1876 plea of possession, such as it is, is accompanied by statements of a very
MAY 22. doubtful, and even, as I have said, of a suspicious nature ; and their

suggestion respecting the sale to their ancestors of a 10-biswa share for
FULL jjg 1^50 is scarcely credible, ard is certainly inconsistent with their other
BENCH, statement that the, other 10-biswa share had been mortgaged to them for

r~~ Es. 14,000. Generally, I agree with the Subordinate Judge in his view
'

of the facts so far as we know them, and I consider the plaintiffs' state-
' * ment the more reasonable of the two, and their hereditary title is undis-

puted. On the other hand, the defendants' account of the origin of their

possession is so doubtful and even improbable, as respects both i's character

and duration, that it ought not, in my opinion, to be allowed to shift the

burden of proof from their shou'ders to those of the plaintiffs.

Therefore, holding that the burden of proof is on the defendants, I

would affirm the judgment of the Subordinate Judge, in which I sub-

stantially concur, and dismiss the appeal with costs.

[!99] OLDFIELD, J., (who, after stating the facts, continued) : The
plea of limitation in bar by adverse possession urged by the defendants

has no weight, for the plaintiffn' suit is to reneem a mortgage, and they
can sue any time within 60 years. Long ostensible possession on the

part of the defendants as owners would throw the burden of proving the

mortgage on the plaintiffs ; but it would not be adverse BO as to bar the

institution of the suit for redemption ; and the plea of three years' limitation

also fails, as there has been no award by the revenue authorities in 1860,

such as is contemplated in the I/mitation Ac.t. But in my opinion the

lower Court has wrougly placed the burden of proof on the defendants. The
plaintiffs' ancestors are admittedly the original owners of the estate, but it

is very clear that the defendants' ancestors have held possession at least

since 1842 up to the present time ; the plaintiffs admit so much, ascribing
it to the mortgage. This possession the defendants ascribe to sale of

half the estate and mortgage of the remainder, but however this may he,

possession on their part from 1842 is clear, and since 1860, if not before,

this possession by them has bsen openly held unrier the titles they now
set up. Tej Singh died on 5th September, I860, and defendants, through
their agent, Parshadi Lai, applied for mutation of names in their favour,

averring they had purchased half the estates and become mortgagees of

half in the same way as they contend in this suit ; tha plaintiffs' ancestors

disputed their titles, but the Collector, on 19th April, 1861, recorded the

defendants' names as being the parties in possession, and since then the

plaintiffs have not taken any steps against defendants till this suit was
instituted.

It appears to me that, in the face of this lengthened possession of the

estate by defendants, the plaintiffs can only succeed by proving the mort-

gage which they sue to redeem, and the ruling of the Privy Council in

Valoji Kristnan Gopalar v. Nayana Chetti (1) I think supports this view.

The defendants appealed to the Full Court against the judgment of

Stuart, C. J., under cl. 10 of the Letters Patent, on the ground that the

burden of proof should have been thrown on the [200] plaintiffs ; and
that the plaintiffs failed to prove the mortgage under which they claimed.

Babu Oprokash Chandar (with him the Junior Government Pleader,
Babu Dwarka Nntk Banerji, and Pandit Ajudhia Natfc, for the appel-

lants : It is admitted that the defendants are in possession of the property
in suit and have been so for upwards of 30 years. Since 1860, at the

(1) 10 M. I, A. 151.
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least, they have been in possession under the titles now set up. As to the 1876

moiety of the property therefore which they say was sold to them, the MAY 22.

burden of proving their qualified ownership lies on the plaintiffs section
~~~

110, Act I of 1872 ; Sheoruttun Gir v. Doorga (1). In view of their long
FULL

enjoyment of possession the plaintiffs cannot succeed in their suit unless BENCH.

they prove the mortgage which they sue to redeem Valoji Kristnan .

iTTgi
Gopalar v. Nayana Chetti(2). This they have failed to do. ,_,' /

(f.O.),

Mr. Hoivard (with him Pandit Bishambur Nath), for the respond-
ents. The cases cited and the present case are distinguishable. In the

present case there was no ostensible possession by defendants as owners

of the moiety of which they allege the sale. They were recorded as mana-

gers only. There has been no adverse possession of the moiety for 12

years. Thev admit their possession as mortgagees of half the property.

The plaintiffs are entitled to relief in respect of this portion, and the

amount of the mortgage-debt should be determined.

JUDGMENT.

PEABSON, J. As regards the 10-biswa share which is said to have

been sold by Tej Singh to Kirat Singh more than 30 years ago, and which

is undeniably in tbe possession of the defendants, it appears to me that

s. 110 of the Law of Evidence, (Act I of 1872) entirely supports the first

ground of the appeal before us. It is therefore scarcely necessary to refer

to the doctrine laid down by the Privy Council in the case to be found at

p. 151, vol. 10, Moore's Ind. App. (3). The law declares that
"
when the

question is whether any person is owner of anything of which he is shown
to be in possession, the burden of proving that ha is not the owner is on
the person who affirms that he is not the owner." The plaintiffs are then

clearly bound by the law to prove that the defendants are not the

owners of tbe 10-biswa [201] share in their possession, and we have
to consider whether they have discharged the burden thus imposed
upon them. I hold that they have done so, being of opinion that

the evidence adduced by the defendants in proof of the sale alleged

by them is more weighty and trustworthy than that which the

plaintiffs have brought forward to substantiate their assertion of a

mortgage having been made of the three entire mahals in 1842 for

Rs. 2,500. I am further of opinion that, although tbe suit as brought
in respect of this portion of the claimed property is not barred by
the law of limitation, the plaintiffs are nevertheless precluded from

recovering possession of it by the fact that the defendants have held

adverse possession of it for more than 12 years. For it appears in evidence

that, on the 2 1st October, 1860, the defendants publicly asserted their

title by purchase to a moiety of each of the mahals by applying to the

Revenue Department for the recognition and registration of their title and

possession, and in my judgment their possession must not be reckoned as

adverse only from the 19th April, 1861, the date of the order passed on
their application by the Collector in appeal, but at least from the date on
which their title as purchasers was openly set up in the face of Tej

Singh's heirs. From this point of view their possession had certainly

become adverse to the latter more than 12 years before the date of the

institution of the present suit.

(1) N. W. P. H. C. R. (1874). p. 36. (2) 10 M. I. A. 151.

(3) Valoji Kristnan Gopalar v. Nayana Ghelti.
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1376 It remains to deal with the remaining portion of the claim, in respect
MAY 22., of the 5-biswa share of each of the three mahals admitted hy the defendants

to be held iu mortgage by them in lieu of Rs. 14,000 and to be redeemable
FULL on payment of that amount. The allegation on which the suit was
BENCH, brought, that the entire mahals were mortgaged for Rs. 2,500, an allegation

quite inconsistent with that made by the plaintiffs, or those whom they

represent, in I860, has broken down; and it appears to me that wa should
(F.B.). nofc J.JQ warran tecj by the evidence on the record in ruliag that the 5-biswa

share now in question was redeemable whenever Rs. 625 a fourth part

of Rs. 2,500, had been recovered with interest from the usufruct, and has

been accordingly redeemed. The plaintiffs must establish their right to re-

entry, but they have failed to prove that they are entitled to re-entry, on

any other terms than those stated by the defendants. I would therefore

restore and [202] affirm the decision of the Bench, dated the 16th June,

1874, and decree this appeal with costs.

TURNER, J. That the appellant and her predecessors-in-title have
held possession of the property in suit for upwards of 12 years is virtually
admitted by the respondents and is abundantly proved. It is shown that

in 1860 they opposed the entry of the names of Tej Singh's heirs in the

revenue registers, on the ground that they were in possession, and in

April, 1861, the Collector allowed their objection and ordered their names
to be entered. Although they did not ascribe the same date to the origin

of their title, they virtually asserted the same title as that on which she
now relies. She now claims one moiety of the property under a sale effect-

ed by Tej Singh in favour of Kirat Singh in 1842, and she alleges that

legal proceedings having been instituted to contest the right; of Tej Singh
to sell the property, debts were incurred by Tej Singh to Kirat Singh, and
that the other moiety of the estate was in consideration of these debts
"
made over in possession" to Kirat Singh. The phrase used respecting

this last transaction is somewhat ambiguous both in the written state-

ment filed by the appellant and in other proceedings, but the case was

argued on the hypothesis that the alienation of the second moiety of the

property was of the nature of a mortgage and not an absolute sale. In
their petition filed in the Revenue Office on the 26th December, 1860, the

heirs of Kirat Singh alleged they were in possession by virtue of sale and

mortgage effected by Tej Singh in their favour. In their appeal to the

Collector they alleged that in 1839 the estate was mortgaged and sold by
Tej Singh to Kirat Singh and Moti Singh, their ancestors. This appears
from the Collector's decision, dated the 20th February, 1861. Moreover,
the witnesses they have produced in this suit were called to speak to a

sale of one moiety of the property and to a mortgage of the other moiety.
I see no sufficient ground for the suggestion, that, although the property
was nominally mortgaged, it was not intended it should be redeemed.

Tbe appellant asserts that whatever documents of title she possessed
were lost when Kirat Singh's house was plundered in the mutiny, and the

kanungo who appears to be impartial con- [203] firms her statement thafc

the residence was destroyed in the manner stated by her. Now, inasmuch
as possession of Kirat Singh and his heirs for so long a period has been

proved, the presumption that they were in possession as proprietors must
be rebutted. In respect of one moiety it is rebutted by the admission

and proof that their possession was that of mortgagees. But in .respect

of the other moiety which they claimed to hold as purchasers the

respondents must adduce evidence to rebut the presumption arising out

of possession or must' 'fail. The circumstance that one moiety of the
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property is admittedly held under mortgage might lend corroboration to 1876

evidence, if theie was any, that Kirat Singh's heirs held entire property MAY 22.

as mortgagees, but by itself it will not relieve the respondents from the

burden of rebutting the presumption arising from the possession of Kirat FULL

Singh's heirs. No reliable evidence has been produced by them. The BENCH.
witnesses called by either party to speak to the contents of deeds ^~*OK
executed so many years ago would in this respect be untrustworthy,

'

even if it were proved that they were at the time made acquainted with "*'

the contents of the deeds which from the position in life of some of them
is hardly probable. They may, or rather some of them may, have been

present when the deeds were executed, and if they were present they
may be able to recall the fact of the execution of the deeds, but it would
be unsafe to accept their testimony beyond this point.

Putting aside the parol evidence, there remains the circumstance

that Tej Singh's name was retained in the revenue registers as proprietor

up to the time of his death. Tne appellant seeks to explain this by assert-

ing that Tej Singh's title to the estate was disputed by one Daulat Singh,
in the name of whose ancestor Tej Singh had purchased in ismfurzi, and

that, in consequence of proceedings taken by Daulat Singh, the entry of

Kirat Singh's name in respect of the 10 biswas purchased by him was
postponed. That Tej Singh's title was in fact disputed by Daulat Singh is

shown by the petition of Jiwan Singn, Himmat Singh and Mussammat
Eadha, when as the heirs of Tej Singh they applied in 1860 to have their

names recorded in the registers. Bus f.o whatever cause the retention of

Tej Singh's narofl may have been due, this circumstance would not by itself

warrant the conclusion that the [204] possession of Kirat Singh's heirs

was merely that of mortgagees. The claim then for one moiety of the

property must be dismissed. The question arises whether the respondents,

although they have failed to prove that the whole estate was mortgaged,
should be allowed any relief in this suit ? The circumstances are peculiar ;

the appellant admits that she holds one moioiy of the property cUimed by
way of mortgage ; ordinarily a deed would have been executed creating
such an interest. Now she does not produce any mortgage-deed. She
avers that large sums were expended in defending the sale of one moiety of

the property and that; o'iber sums were advanced to the original proprietor,
and that in consideration of these expenses and advances, which altogether
are said to amount to a sum wholly disproportionate to the sum alleged to

have been paid for one moiety of the property, the other moiety of the

property was made over to Kirat Singh. Tbat it was transferred to Kirat

Singh by absolute sale is not asserted, and, as has been pointed out, in

1860 it was admitted that the title to a portion of the property was in

virtue of mortgage, aad, on the hypothesis that the mortgage was admitted,
the case was argued at the bar.

The appellants do not state at what date this assignment was made
The sale of the one moiety is ascribed to the year 1842, the date assigned
by the respondents to the mortgage of the entire village. If the assign-
ment of the other moiety was made for the consideration alleged by the

appellant, it must have taken place some years after the sale. In 1860
the dates ascribed to the sale and mortgage were the year 1839. There
is some slight evidence in the revenue proceedings to show that Kirat

Singh held a mortgage of the estate before 1842, and it is apparent from
the circumstance that in 1860 the appellant alleged her title originated
in 1839, that she is uncertain of the date on which the assignment of

the second moiety was made. It is possible that a mortgage subsisted
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1876 prior to 1842 ; that in 1842 that mortgage was paid off, and one
MAY 22. moiety of the property sold bo Kirat Singh ; and ifc is not improbable that

subsequently the second moiety was mortgaged ;
and assuming that

FULL
fcne title to the second moiety is admittedly founded on a mortgage,

BENCH. I can see no good reason to debar the respondents from having an
account taken in this suit of what may be due on the mortgage of

the moiety of the estate and [205] of obtaining such relief as they
(F.B.i.

uoay be found entitled to on the taking of the account. It is impos-
sible to ascribe any date to this mortgage save that it occurred after

the sale in 1842 and before 1860. If the respondents are not allowed

to obtain relief in this suit, they may hereafter be men with the plea

that they ought to have obtained relief in this suit. There are cases in

which this Court has allowed mortgagors to recover a portion of the

property claimed by them ; there are cases in which a mortgagor has

asserted the debt to be less than the mortgagee has proved it to be ; and
nevertheless the mortgagor has been allowed to proceed with his suit,

and accounts have been taken and such relief granted as on taking the

accounts he was shown to be entitled to. A claim for the whole surely

includes a claim fora pare, and if the plaintiff fails to prove his whole

claim, he may nevertheless obtain such relief as falls fairly within the

purview of his claim. Seeing that the parties to this suit are not the

persons who were parties to the original transactions, and that whatever

documentary evidence existed of those transactions is not now forth-

coming, ib appears inequitable to require the same correspondence of

proofs and allegations which might have been required from persons who
were themselves parties to the original transactions. If the respondents
are entitled, as in my judgment they should be held to be, to obtain

partial relief in this suit, I am of opinion that, in respect of the moiety
of the property which is admittedly under the mortgage, the burden
of proof lay on the appellant. The respondents alleged the mortgage-
debb was Es. 2,500, and that it had been discharged from the usufruct.

The appellant alleged the debt was Es. 14,000, and that a large balance

was still owing. She may yet have in her possession accounts to prove
the sums advanced, and she must have accounts of the profits of the

estate. In my judgment the suit should not be wholly dismissed, but

issues should be remitted to ascertain the amount of the mortgage-debt on
the moiety held in mortgage, and to ascertain the amount of profits

received by the mortgagee.
STUART, G.J. I think there is considerable force in the latter part

of Mr. Justice Turner's judgment, and protanto I concur in the account
and remand he suggests. But I consider that such account and remand
might justly be extended to the whole property in suit; and generally,
after giving the case the most careful consi[206]<ieration, and hearing all

that has been urged before the Full Bench, I am not satisfied that my
first juogment was wrong. The question before us is simply on which of

the parties the burden of oroof is hid, and I remain of the opinion that

it is on the defendants. Anything like adverse possession by them can-

not, I think.be considered to have commenced till the 19*. h April, 1861,
and 12 years had not elapsed from that date when the present suit was
instituted. 'The presumptions therefore are all in favour of the plaintiffs,

and the defendants must make out their case. I would affirm the

judgment, of the Division Bench.

SPANKIE, J. I am of opinion that the burden of proof in this case

was on the plaintiffs. It is true thab the ancestor of plaintiffs is admitted
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fco have been the original owner of the property. But the defendants and
tbeir ancestors have held possession, as shown by Mr. Justice Oldfield, MAY 22.

since 1842 up to the present time. This plaintiffs allow, but say that they
'

hold as mortgagees. On the other hand, the defendants have held

possession since 1860, and have set up a proprietary title to half the estate BENCH.
since 1860, and contend that they are mortgagees of the other half. Their . T~
title was disputed in 1861. But the Collector recorded tbeir names as

being in possession. Plaintiffs took no steps to establish their own title

until this suit was instituted, in which they claim to have their right
declared and full proprietary possession of 15 biswas by redemption of

mortgage, asserting thatj the mortgage had been liquidated from the income
of the property. They were bound to establish the mortgage, but they
could not produce the deed said to have been executed so far back as 1842,
and the parol evidence in support of it is suspicious and unreliable. On
the other hand, though the defendants cannot produce a sale-deed, the

fact of the sale is supported by thekanungo and by entries in the village

papers and statement of proprietary charges for 1263 Fasli. The patwari,

too, supuorts their statement. The witnesses generally are not better

than those of ulaintiffs. But it is for the former to establish their case,

and a weak defence cannot set up a weak claim. I think that the

circumstance that on Tej Singh's death, when application was made for

mutation of names in favour of the predecessor of plaintiffs, any mortgage
was denied, tells against the case of the plaintiffs ; and if their statements

now are correct the mortgage in 1842 [207] was but for a small term,
and mutation of names was not considered necessary, as it was thought
that the mortgage would be redeemed from the income in two or three

years. Even no attempt has been made to get back the property until

this suit was entered.

I think that the appeal must be admitted, and that the suit as

brought was, in the first instance, properly dismissed on appeal. Whe-
ther, on the admission of defendants that they held as mortgagees of a

portion of the property under a mortgage on which a large sum is still

due to them, the plaintiffs can claim to redeem that portion after getting
an account is another question. I do not think that they are entitled to

ask for is in this suit, in which their claim as brought had not been

established.

OLDFIELD, J. I adhere to the view of this case which I have

expressed at length in the previous judgments, and I would restore the

judgment and decree of this Court, dated the 16th June, 1874, and
dismiss the suit with cost in all Courts.
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MAY 22 - APPELLATE CIVIL.

APPEL- (Mr. Justice Pearson and Mr. Justice Turner.}

LATE
OIVIL KAJA KAM (Plaintiff) v. BANSI AND OTHERS (Defendants).*

L22nd May, 1876.]

Pre-emption Minor Legal Disability Limitation Act IX of 1871, s. 7 and sch. II,
cl. 10.

The provisions of s. 7, Act IX of 1871, are applicable in computing the period
of limitation in suits to enforce a right of pre-emption (1).

Where a condition for pre-emption contained in. a record-of-rights was intended

to take effect at the time of a sale and its language implied that the co-sharers in

whose favour it was made were to be persons who were competent at that time
to make a binding contract to accept or refuse an offer, no right of pre-emption
accrued under the condition to a co-sharer who was a minor at the time of a
sale and unrepresented by any person competent to conclude a binding contract

on his behalf, whether it was assumed that the condition arose out of special
contract or general usage.

Nanoo v. Tirkha (2) observed upon.

[208] Remarks on the right of pre-emption existing in villages in the North-
Western Provinces.

THIS was a suit by a co-sbarer in a village to enforce his right of

pre-emption in respect of a 2-anna share, under a condioion for pre-

emption contained in the village adminstration-paper.
The share was sold to the answering defeadants, who were strangers,

on the 17th January, 1870, while the plaintiff was a minor. The plaintiff

had no legally-constituted guardian at the time of the saK His mother
was alive and was managing his estate. The share was not offered to

him or to any one on his behalf, nor did he or any one on his behalf

assert bis right of pre-emption at the time of the sale. He became of

age in October, 1874. and iustituted the present suit ou the 23rd July,
1875.

Tne Court of first instance gave him a decree. The lower appellate

Court, relying on the ruling of the Sudder Court in Nanoo v. Tirkha (2) r

held that his right of pre-emption had lapsed for want; of its assertion

within a reasonable period after the sale. The plaintiff appealed to the

High Court against this decision.

Lala Lalta Parshad, for the appellant.
The Senior Government Pleader (Lala Juala Parshad), Muushi Rann-

man Parshad and Maulvi Mehdi Hussein, for the respondents.

JUDGMENT.
The judgment of the Court was as follows :

The haqq-i-shufa or right of pre-emption knowa to the Muhammadan
law, and of which some of the expounders of that law declare the

operation limited to houses and parcels of enclosed land, had in some
instances become a village custom and attached to the alienation of shares

in revenue-paying mahals when the first settlement under Eeg. IX
of 1833 was made in these Provinces. These instances were, we believe,

'Special Appeal No. 132 of 1876, from a decree of the Judge of Gorakhpur,
dated the 26th January, 1876, reversing a decree of the Subordinate Judge, dated the
20th November, 1375.

(1) So held under Act XIV of 1859 in Jungoo Lai v. Lalla Alum Chund, 7 W.R. 279.

(2) 8.D.A. R9p. N.W.P. (1865), 97.
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not numerous, but inasmuch as it was deemed conducive to the welfare

and tranquillity of village communities that some such provision should

be made to prevent the incursion into the community of strangers in race

or religion, the officers engaged in the preparation of the record-of-rights
induced the proprietors to consent to the introduction of a stipulation

binding each co-sharer when transferring his share to [209] give the first

refusal of it to one of his own family or to the other co-sharers in the patti

or mahal. These stipulations vary in their terms, and while they are

not clogged with the formalities which attach to the Muhammadan haqq-
i-shufa they also differ from that right, in that while the latter is regarded

by Muhammadan law as a feeble right, the former, arising out of contract,

are enforced with the same rigour as contracts.

Unfortunately, the introduction of these restrictions on the freedom
of alienation has worked results wholly unexpected, and produced evils

scarcely less than those they were designed to avert. So long as land

possessed no great value in the market, the consequences were not plainly

apparent. Now that land has acquired greater value, and that in some
districts there is an active demand for it, the results of these restrictions

cannot escape observation.

Except under the pressure of necessity, land-owners rarely part with
their landed property. It is therefore of the utmost moment to them to

obtain its fair value and without unreasonable delay. Now in a village

held by a number of co-sharers it is almost impossible to obtain within a

reasonable time from every co-sharer an explicit refusal of an offer of sale,

or such evidence of the refusal as will thereafter be incontrovertible. Not
unfrequently when a co-sharer desires to sell his share, and in fulfilment

of the stipulation offers id to his co-sharers, some one or more of them will

neither explicitly accept nor decline the offer, but haggle to obtain it at a

price far below its value. When the patience of the seller is exhausted,
or the urgency of his need no longer permits delay, he is driven to effect a

sale with a stranger, which is followed after the longest delay allowed by
law by the institution of one or more suits to enforce the right of pre-

emption. The stranger, aware of the risk to which his purchase is exposed,
either at once takes account of it by offering less than the property ought
to fetch if it could be sold freed from the risk, or retains a portion of the

purchase-money until it be seen whether the sale is contested, or, if

contested, the result be known. Fictitious considerations are entered in

sale-deeds, fictitious payments made before the registering officers, fictitious

receipts executed, and wholesale perjury committed on the one side or the

other when the Courts come to inquire into the prices actually paid.

[210] In the case now before us a claim is made which, if allowed,
will render the condition for pre-emption still more onerous, and impair
still further the value of property to which it attaches. The plaintiff seeks

to disturb sales made some years before suit at a time when he was a

minor and unrepresented by any person competent on his behalf to con-

clude a purchase. Having brought a suit within a year from the date on
which he attained his majority, he is not barred by limitation from

enforcing his claim, and the main question is whether or nob the right
accrued to him. The Court of first instance assumed that the right accru-

ed to the plaintiff, notwithstanding his minority, and decreed the claim.

The Judge on appeal considered that, inasmuch as no claim had been

advanced either by the minor or his mother, who managed her son's pro-

perty within a reasonable period after the sale, the right was lost. The
Judge relied on the decision of the late Sudder Court, North- Western
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1876 Provinces, in Nanoo v. Tirkha (1) in which it was held the nature of a

MAY 22. pre-emptive right to ba such as to require immediate assertion as a condi-

tion essential to its recognition, and that minority will not excuse laches in
APPEL- the assertion of the claim.

LATE In special appeal the propriety of this ruling has been impugned, it

OlVIL. does n k aPPaar from the report whether the claim which was before the

Sudder Court; was based on the Muhammadan hagq-i-s.hufa or on a special
1 A. 207. condition in the record-of-rights. Under the Muhammadan law immediate

demand is certainly essential, but, as we have said, the formalities which
are requisite under that law do not apply to rights of pre-emption created

by contract, unless it appear that it was the intention of the parties to

attach to the exercise of the right the same formalities as are required by
Muhammadan law.

In all cases in which the right is asserted as based on a stipulation

entered in the record-of-rights, the terms of the stipulation must bo regard-

ed, and those conditions only imposed which the language of the stipulation

warrants.
In the case before us the stipulation has been thus translated :

"
Every co-sharer is to the extent of his possession at liberty to [211]

alienate his share by sale or mortgage, but ab the time of alienation there

is this condition, that whoever desires to alienate his share first of all the

nearest co-sharer will be entitled to it, and in the event of his refusal it

shall be transferred to the other co-sharers in the other tboke, and when
all havti refused or do not give the proper price, than a transfer may be

made t'O another (i.e., a stranger), and after that the right of alienation

shall belong to no co-sharer.

There is nothing in the language of this stipulation to show that the

formalities of the Muhammadan law were attached to the right of pre-

emption, nor that the right, if it accrued, would be forfeited if it were

asserted at any time within the period allowed by the law of limitation.

But, while we cannot support the decree of the Court below on the ground
on which it proceeded, we see other grounds which in our judgment justify

us in affirming it.

It could not have been the intention of those who framed or accepted
the stipulation, that no complete alienation should be made so long as

there was a co-sharer in the village under a disability to make a binding

contract; and the language of the stipulation so far from supporting milir-atts

with the suggestion that there could have been any such intention. The
condition was clearly to take effect at the time of the sale, and its language

implies that the co-sharers in whose favour the condition was created were

to ba persons who were competent at the time to make a binding contract

to accept or refuse the offer. The generality of the reservation of right to

all the co-sharers of the several classes is controlled by other terms which

imply that the option of purchase is to be exercised at the time of the sale ;

and that it is to be given to those who are competent to accept or refuse it.

It is admitted that the plaintiff was at the time of the sale impugned
a minor, and it is not alleged that there was at that time any person

competent at that time to conclude a contract which would be binding on
him.

IG follows from the construction we put on the stipulation that the seller

was not bound to make the offer to the plaintiff, and that the sales cannot

be invalidatod by reason of the absence of proof of refusal on his part.

(1) S. D. A. Rep. N. W. P, (1865) 97.
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We have assumed the stipulation in the record-of- rights arose out of con-

tract, because such we believe to have been the more general origin of these

stipulations ; but assuming the clause in the record-of rights to be a record

of custom, we are still at liberty to collect its incidents from the terms in

which it is recorded. Indeed, were the clause merely a record of custom,
and [212] its language were ambiguous, a custom to be a good custom

must be reasonable, and wo could not hold a custom reasonable which

allowed the validity of transfers of property to remain for an indefinite

period in suspense.

For the reasons we have stated we affirm the decree of the lower

appellate Court and dismiss the appeal with costs.

1876
MAY 22.

APPEL-

LATE

CIVIL.

1 A. 207.

1 A. 212 (F.B.).

BEFOEE A FULL BENCH.

(Sir Robert Stuart, Rt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner, Mr, Justice Spankie, and Mr. Justice Oldfield,.)

GHAZI AND OTHERS (Defendants) v. KADIR BAKSH AND ANOTHER
(Plaintiffs).- [24th April, 1876.]

Execution of Decree Irregularity Sale in execution Act VIII ol 1859, s. 257.

G and M obtained a money-decree against K in the Court of the Principal
Sudtier Amin on the 12tb December, 1864. This decree was reversed by the

District Judge, but on the 5th March, 1866, the Sudder Court set aside the

Judge's decree and ordered a new trial. On the 5th May, 1866, the District

Judge affirmed the decree of the Court of first instance. On the 3rd December,
1866, the High Court again set aside the Judge's decree and ordered a new trial.

Ou the lich January, 1867, the District Judge again affirmed the decree of the
Court of first instance, and no appeal being preferred, the decree became final.

The decree-holders bad in the meantime taken proceedings to execute the decree
dated the 5th May 1866, and from time to time, and finally on the 7th Novem-
ber, 1870, they renewed these proceedings, in each instance referring to the

decree, dated the 5th May, 1866, even after it was set aside and the decree, dated
the 14th January, 1867, passed. On the last application a sale of certain irnmo-
veable property belonging to K was ordered, and took placo on the 15th February,
1871, K objected to the confirmation of the sale on tbe ground of the irregula-

rity in the application, but his objections were disallowed and tbe sale was
confirmed. He brought a suit to recover pot-session of the property from the
auction purchaser on the ground that the sale was a nullity. Held, per STUART,
C.J., and PEARSON, TURNFR and SPANKIE, JJ., that the sale ought' not to be set

aside, as the irregularity in applying for execution of the decreo, dated the 5th

May, 1866, was an irregularity which did not prejudice tbe judgment-debtor.

[213] Per OLDFIELD, J. That, with reference to s. 257, Act VIII of 1859,
thesuic was not maintainable.

THIS was a suit to recover possession of the one-third share of a

dwelling-house, being the plaintiff Kadir Baksh's share by inheritance in

the said dwelling-house, and to eject the auction-purchaser at a sale of

the share in execution of a decree held on the 15th February, 1871. It

was instituted on the 7th September, 1873, and was brought on the

allegation that the decree in execution of which the shara had been sold

had been reversed, and that the sale and all other proceedings relating to

the execution were therefore null and void.

'
Special Appeal No. 1557 of 1874, from a decree of tbe Subordinate Judge of

Allahabad, dated tbe 25th September, 1874, reversing a decree of the Munsif, dated
the 24th December, 1873.
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The defendant Ghazi, and Mangli, the decpased ancestor of the

defendant Zahuran, obtained a decree for Es. 1,500 against the plaintiff

Kadir Baksh in the Court of the Principal Sadder Amin of Allahabad on

jjOQ i2bh Dacomber, 1864. This decree was reversed by the District

BENCH. Judge on the 28bh July, 1865 ; but on the 5th March, 1866, the Sudder
~

Court set aside the Judge's decree and ordered a new trial. OQ the 5th

May, 1866, the District Judge affirmed the decree of the Court of first
'

instance. On the 3rd December, 1866, the High Court again set aside

the Judge's decree and ordered a new trial. OQ the 14th January, 1867,
the Disnrict Judge again affirmed the decree of the Court of first instance,

and no appeal being preferred, the decree became final. The decree

holders had in the meantime, OQ the 12f.h June, 1866, taken proceedings
to execute the decree, dated the 5th May, 1866. They renewed these

proceedings on the 5th July, 1866, and again on the 2nd June, 1869,

referring in each instance to the decree, dated the 5th May, 1866. Finally
on the 7oh November, 1870, they applied for the sale of the property in

suit, referring in this application, as in their previous applications, to

the decree, dated the 5>;h May, 1866, and stating that the amount which
was entered therein as due by the judgment-debtor was due under that

decree. A sale of the property was ordered and took place on the 15th

February, 1871. The notifications of sale stated that the oroperty was for

sale in satisfaction of the decree, dated the 5th May, 1866. On the lOoh

March, 1871, the judgment-debtor objected to the confirmation of the sale

on the ground of [214] the error in the application for execution, but his

objections were disallowed, and the sale was confirmed on the 22nd
March.

Other properties were at the same time sold under the same circum-

stances. Kadir Baksh sued to recover these other properties, and obtained

a decree in the Court of first instance. The lower appellate Court re-

versed the decree, holding that the error in the application of the 7th

November, 1870, for the sale of the properties was a mere clerical error

which caused the judgment-debtor no substantial injury, and an error

which he was bound to have pointed out before the sale. OQ special

appeal, the decision of the lower appellate Court was reversed on the

ground that- the reference in the application of the 7th November to the

decree, dated the 5th May, 1866, was not a clerical error, and that, if it

could be held to refer to the decree, dated the 14th January, 1867, that

application would have been barred by limitation.

In the present suit the Court of first instance held that; the claim

was barred by limitation under art. 14 (a), sch. II, Act IX of 1871.

The lower appellate Court held that the limitation applicable to it was
that provided in art. 145, sch. II, Act IX of 1871, that is to say, 12 years.
It therefore remanded the suit fora new ferial.

On special appeal by the defendant to the High Court it was
contended that the suit was not maintainable, with reference to s. 257,
Act VIII of 1859, and that the clerical error in the application for

execution was not a sufficient reason for holding the sale invalid, the

judgment-debtor having suffered no substantial injury thereby.
TURNER, J. (who, after setting out the facts and referring to the

grounds of the former decision of the High Court, continued) : These
two grounds appear to resolve themselves into one ground, or if the date

of the decree given in the application of the 7th November, 1870, ba held

to be a clerical error, then the dates of the decree mentioned in the other

applications made subsequently to the decree of the 14th January, 1867,
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were clerical errors, and those applications would be sufficient to keep alive 1876
the decree. Having succeeded in setting aside other sales, the judgment- Aram 24.

debtor [215] has now brought the present suit to set aside the sale of

the property in suit. FDI3J

As I entertain doubt whether the sale ought to ba set aside for an BENCH.
error which in no way prejudiced the judgment-debtor, I propose that the

case should be submitted to the Full Bench that the propriety of the

formor ruling may be considered.

SPANKIB, J. I concur in the reference.

Pandit Bishamber Nath, for tbe appellants.

The Junior Government Pleader (Babu Dwarka Nath Banerji] and
Pandit Ajudhia Nath, for the respondents.

The Junior Government Pleader. The application for execution of

the decree, dated the 5th May, 1866, was an irregularity, as it was not

the proper decree to execute ; and inasmuch as the decree-holders sought
to recover under that decree a larger sum than was due under it, tbe

irregularity inflicted substantial injury on the judgment-debtor.
Pandit Bishamber Nath. The sale took place in satisfaction of an

existing judgment-debt. The judgment-debtor was not in reality affected

by the irregularity. No objection was taken by him in the course of the

execution proceedings. The sale was duly notified and conducted.

OPINIONS.

The opinions of the Full Bench were as follows :

STUART, C.J. The wrong date given to the decree in the application
for execution must have been, I think, not so much a clerical error as a legal

mistake on the part of the pleader or other person who prepared the

application. But it is a mistake, an innocent mistake perhaps, which

clearly appears as such on the face of the record, and which, I think, we
are entitled to disregard, being, as the reference suggests, a mere error

which in no way prejudiced the judgment-debtor.

PEARSON, J. What is called a clerical error appears to me to have
been rather erroneous procedure ; but lam bound to admit that the ruling
of which the propriety is called in question is not one which on re-consi-

deration I am prepared to maintain, and that [216] the view that the

sale ought not to be set aside for an error which did not prejudice the

judgment-debtor commends itself to my judgment.
TURNER, J. The decree which Mussamut Zahuran obtained in the

Court of the Principal Sudder Amin in December, 1864, was affirmed in

appeal on the 5th May, 1866, and although the decree of the appellate

Court was set aside, and a re-hearing of the appeal ordered in December,
1866, the original decree was again affirmed in January, 1867. When
then the decree-holder in 1869 and in 1870 applied to continue the

proceedings in execution which she had commenced in 1866, although she

erroneously referred in the heading of her application to the decree of the

appellate Court passed in May, 1866, which had been set aside, both the

decree of the Court of first instance subsisted and a decree of the appellate
Court affirming that decree.

The proceedings in 1869 and in 1870 were a continuation of the-

proceedings commenced in 1866, wherein she had sought to execute not

only the decree of tbe appellate Court, but the decree of the Court of first

instance, which the decree of the appellate Court affirmed.

Under these circumstances, it seems inequitable to hold that an
innocent purchaser is to be damnified by an error which in no way

A 119
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1876 prejudiced the judgment-debtor, and which, had he thought fit to intervene

APRIL 24. before the sale was ordered, might easily have been corrected. In my
judgment the sale ought not to be set aside.

FULL SPANKIE, J. I am of opinion that the error was more than clerical

BENCH, and amounted to a material irregularity, but not to one by which the

judgment-debtor could bo really said to have been prejudiced, and there-
*' 21 '

fore I do not think that the suit can be maintained.
(e,a. .

OLUPIELD, J. The application for execution contained this error,

that it referred to the decree of which execution was sought as bearing
date May 5th, 1866, whereas the subsisting decree which alone was

capable of execution was of date December 12bh, 1864.

[217] Notwithstanding this error in the application, the execution

proceedings were made in effect, though not nominally, with reference to

the latter decree, and the irregularity, such as it was, pervaded the entire

proceedings in execution, including the publication of the sale,"and it was
made the ground of an objection to the confirmation of the sale under
s. 256, Act VIII of 1859, and the objection was disallowed. This being so,

I am of opinion that this suit cannot be maintained with reference to

s. 257, Act VIII of 1859.

1 A. 217 (F.B.).

BEFOEE A FULL BEN3H.

(Sir Robert Stuart, Et., Chief Justice, Mr. Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie and Mr. Justice Oldfield.)

TAJUDDIN KHAN (Defendant) v. BAM PARSHAD BHAGAT (Plaintiff) .*

[27th April, 1876.]

Act XVIII of 1813, s. 93. d. (a) Bhaoli Money-equivalent Bent Revenue Court
Civil Court Jurifd'.ction.

Held (PEARSON, J., dissenting), that a suit for the money-equivalent of

arrears of rent payable in kind is a suit for arrears of rent within the meaning of

s. 93, Act XVTII of 1873. and therefore cognizable by a Revenue Court.

Per PEARSON, J. Such a suit, being a suit for damages for a breach of con-

tract, is cognizable by a Civil Court.

[F., 1 C.W.N. 55
; Observed, 16 C.W.N. 89 (91) = 13 Ind. Cas 29 i31).]

THIS was a suit to recover Es. 29-1-2, being the market-value of the

plaintiff's share in the produce, for the years 1278, 1279 and 1280 Fasli,

of two bighas, two biswas, and 17 dhurs of land situated in patti Earn
Dihal Eao. The defendant denied that he was a tenant, alleging that he
was a co-sharer with the plaintiff in the patti and that the land was his

sir-land.

The Eevenue Court of first instance found that the defendant held the

land as a tenant, and gave the plaintiff a decree. The first Court of

appeal held that the suit was barred by s. 106, Act XVIII of 1873, and
that the land was the defendant's sir-land, and dismissed the suit. The
second Court of appeal agreed with the Court of first instance and also

gave the plaintiff a decree.

On appeal to the High Court by the defendant, the Court (Pearson

and Turner, JJ.), with reference to the second ground [218] taken in the

'" *
Special Apppal No. 1018 of 1875, from a decree of the Judge of Ghazipur, dated

the 28rd June, 1875, reversing a decree of the Collector, dated the 23rd January, 1875.
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memorandum of appeal, viz., that a suit for the value of grain was not

cognizable by the Revenue Court, referred to a Full Bench the following

question :

"
Whether, when rent is payable in grain, it is competent for the

landlord to sue in a Eevenue Court for the equivalent in cash?"

Muushi Hanumtin Parshad (with him the Senior Government Pleader,

Lala Juala Parshad), for the appellant. There is express provision made
in s. 43, Act XVIII of 1873, for the recovery of rent payable in kind. The
obher provisions in the Act relating to rent are applicable only to rent

payable in cash. The provisions of s. 50, for instance, as to the deposit of

rant in Court, are nob applicable, nor are the provisions as to distress. The
suit is a suit for damages, the value of the produce to which the plaintiff

was entitled being the measure of the damages, and is cognizable by a

Civil Court.

Pandit Bishambar Nath, for the respondent. It was never suggested
that the suit was not cognizable by the Revenue Court until it came up
in special appeal. Whether the rent is paid in cash or in kind, the provi-

sions of Acb XVIII of 1873 are applicable generally. The provisions of

s. 56 and of s. 24 are applicable in either case. He referred to Lachman
Parshad v. Holas Mahtoon (1).

JUDGMENT.

SlUAKT, C.J. The referring order in this case is as follows:

Whether, when rent is payable in grain, it is competent to the landlord

to sue in a Revenue Court for the equivalent in cash," and the second

plea in appeal to which our attention is directed is in these terms :

"
The decision is bad in law ; the present action for the value of grain

was not cognizable by the Revenue Court." The reference therefore

goes further than the bare question whether the money- equivalent of a

grain-rent can be sued for in the Revenue Court. The reference also

assumes that the rent agreed to be paid by the defendant was a grain-

rent, or a rent payable in kind. But the suit is for arrears of rent,

Rs. 29-1-2, being the price or money-value of the grain from 1278 to 1280
Fasli, and this suit is brought in the Revenue Court.

[219] If the question bad simply been, as put in one portion of the

referring order, whether, when rent is payable in grain, it is competent
to the landlord to sue in a Revenue Court for the equivalent in cash, I

would have no hesitation in answering it in the negative. But the second

plea in appeal to which the referring order directs our attention raises the

question in a simple form. By s. 3 rent is defined to mean
"
whatever is

to be paid delivered, or rendered by a tenant on account of his holding,
use, or occupation of land ;" by which I understand to be meant that the

contract or agreement for rent may be either that it be paid in money or

delivered in kind or by services to be rendered. It does nob mean that

the rent may be satisfied in any one of these three ways, or that the

tenant is to be at liberty to substitute one mode of compliance with his

agreement for another ;
in other words, the definition does nob mean

that where the rent is a grain one it can be either claimed or recovered
in money. The other provisions of the Rent Act to be considered
are s. 93, which provides that no Courts other than Courts of Revenue
shall take cognizance of the disputes in matters therein mentioned, and
the very first there mentioned are

"
suits for arrears of rent on account

(1) 2 B. L. R. App. 27 = 11 W. R. 151.
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of land." We thus see in the first place that a grain rent is a good
rent according to the Eent Act, and is recoverable as such, and in the

next place that a suit for
"
arrears of rent

''

is exclusively cognizable

by the Eevenue Court. There is, however, no explanation given
in the Act as to what these arrears may be, or whether, in regard
to any particular form or kind of rent, the arrears meant by this

section are arrears of the same kind or form of rent ;
in other words,

whether, in the case of a grain-rent, the arrears here intended are arrears

in grain or according to their value in money. There could, of course, be

no difficulty where the stipulated rent is a money one, and a suit for a

year's rent in grain brought immediately upon the rent becoming due
could be easily worked out to decree, which would be for the delivery of

the stipulated quantity of grain. But the claim made in the present case

is not only for arrears of rent, but for arrears to be made good not in

grain, but in money. Such a claim in the form of damages could, of

course, be made in the Civil Court. But is such a claim for rent to be

sued for in the Eevenue Com-ts ? In other words, is the suit in the present
case a proper application of s. 93 of the Eent [220] Act ? It would almost

appear to be not. But, on the other hand, there are difficulties. It is not

easy to understand how arrears of grain-rent can be recoverable at all, or

can be even made intelligible excepting in regard to their money-equiva-
lent. I observe that the Assistant Collector refers in his judgment to

certain decrees which had been obtained by the plaintiff against his

tenants for arrears of rent, and it would have been desirable to have seen

these decrees. If the rent in those ca?es was also a grain one, what did

those decrees, being decrees for arrears, give the plaintiff ? Did they
decree the arrears in grain, leaving the rest to the execution department,
or did they directly decree in money ? It would have been interesting
to have known this. But we must dispose of this reference as best we
can on the papers before us. Supposing a decree for arrears of rent payable
in grain, how can such a decree be executed by the Eevenue Court ?

Strictly it ought to be a decree for specific performance. But how can
there be specific performance with respect to arrears of a grain-rent ex-

tending over several years ? and what kind of grain is to be delivered at the

end of the period, not surely and specifically the particular grain which
alone can be had at the end of the period ? Thus, in the present casa, the

claim is for arrears from 1278 to 1280 Fasli. Would the delivery for the

whole period of the grain of 1280 be valid performance on the part of the

defendant? Unless there be some facilities, of which I am nob aware, in

the execution department for conversion into money, serious difficulties

present themselves to my mind against such procedure. Mr. Justice

Pearson, with reference to the summary procedure provided by s. 43 of

the Act without having recourse to a regular suit, very nertinently remarks
that such a suit

"
would be of little use if the tenant had already appro-

priated and dissipated the whole crop." No doubt, unless you allow the

landlord to sue for the money-equivalent for the produce, a suggestion
which appears to me to be pregnant with some relevancy to this reference.

This s. 43, it will be observed, does not enact that if a landholder does

not avail himself of it he shall have no other remedy ; nor does it

follow that because this section has not been acted upon, therefore

the landlord may not fall back upon s. 93 and sue in the Eevenue Court
for his arrears. On the whole, the conclusion would seem to be that,

as suits for arrears of rent are exclusively cogniz- [221] able by the

Eevenue Court, they can only be so where grain is the rent, either by
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the claim for a money-equivalenb being allowable in them, or by the

decree in them being made capable of being satisfied in money ; other-

wise it seems to me that a suit for arrears of a grain-rant can in no case

be instituted in a Eevenue Court and that s. 93, therefore, has no appli-

cation to such a suit. But this would be a conclusion rather too violent.

I have little doubt that the intention of the legislature was to give every
reasonable facility for recovery of such arrears as are mentioned in s. 93,

and I think we may help that intention by holding that conversion into,

or recovery in, money, is such a reasonable facility, and that such recovery

may either he made by a claim to that effect in the plaint, or by allowing
the decree to be executed to the same effect.

It is not without doubt and hesitation that I have formed this opinion,

but it suggests a view of the question before us which appears to me to be

the only one that can possibly be entertained, unless we hold that, in no

case, can arrears of rent in grain be recovered in a Eevenue Court, s. 93

notwithstanding.
The argument maintained in the judgment of my honourable and learned

colleague, Mr. Justice Turner, is unfavourable to the jurisdiction of the

Revenue Court, but he says that suits of this nature have for a very long

period been regarded as suits for rent, and tried in the Revenue Courts,
and be points out that in Mr. Thompson's Directions to Revenue Officers

such suits are mentioned as cognizable by the Revenue Courts. These

may be very proper considerations, although I must remark that Mr.

Thompson's work, however useful, is not a legal authority, and I could

nob allow it to influence my mind on the law of any case. What I go

upon is nob so much the habits or customs of the authorities in such

matters, or the sentiments or ideas contained in Revenue Books, as our

duty to recognise the legal necessities of the Rent Act, and to make the

law and procedure provided by it reasonably practicable and available for

the purposes for which the Act was enacted. My answer, therefore, to this

reference is in the affirmative.

PKARSON, J. The question referred to us for determination must,
in my opinion, be answered in the negative. If a tenant agreed to

make over to his landlord a certain portion or proportion [222] of the

produce of the holding, or the money-value thereof according to market-

rates, as rent, a suit for the recovery of the rent in either form might
doubtless be brought. But the question referred to us imports or implies
that the rent is payable in grain only ; and this being so, ic is impossible
to hold that the money-value of the grain is the rent which the landlord

is entitled to demand. What is really sought in this suit is not the stipu-

lated rent, but an equivalent for it ; or, in other words, dnmages for the

tenant's breach of contract by having failed to pay it. A suit for damages
on account of such a breach of contract would be not in the Revenue, bub
in the Civil Court, and the period of limitation applicable to such a suit

would not be the same as that which applies to a suit for arrears of rent

under s. 94, Act XVIII of 1873. Section 43 of that Act provides a mode
whereby, whenever rent is taken by division of the produce in kind, a land-

holder may summarily obtain his share of it, without having recourse to a-

regular suit, which would be of little use if the tenant had already appro-
priated and dissipated the whole of the crop.

TURNER, J. The 93rd section of the Rent Act declares that, except
in the way of appeal as thereinafter provided,

"
no Courts other than

Courts of Revenue shall take cognizance of any dispute or matter in which

any suit of the nature mentioned in that section might be brought, and
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such suits shall be heard and determined in the said Courts of Revenue

and not otherwise."

The terms of this section admit of a very wide construction. Beading
the paragraphs separately, not only is it declared that such suits as

are mentioned in tbe section are to be tried only in the Eevenue Courts,

but there is also a direction that no Courts other than Revenue Courts

are to take cognizance of any dispute or matter in which any suit of the

nature mentioned in the section might be brought.
If this direction be construed strictly, there are classes of cases

constantly entertained by the Civil Courts erroneously. There are disputes

and matters in which suits of the nature mentioned in s. 93 might be

brought in the Revenue Courts, but of which the Civil Courts take cogni-

zance for the purpose of granting other relief than could be granted by the

Revenue Courts. If those [223] Courts ought not to entertain them,
the provisions of the Rent Act worked a far more extensive change than

has been generally understood. Possibly the proper construction of the

first paragraph of the section, reading it with the second, would be this,

that it prohibits the Civil Courts from entertaining claims when relief

substantially similar to that sought might be obtained by a suit in the

Revenue Court of the nature mentioned in s. 93. Otherwise I can

conceive instances in which suitors would be debarred from obtaining
relief which, before the passing of the Act, they might have obtained in

the Civil Court, and which the Revenue Court is not competent to grant.
I cannot then rest the conclusion at which I have arrived altogether

on the ground that, if this suit be not a suit for rent, the dispute or matter

is one in which a suit for rent might be brought, and that tbe jurisdiction

of the Civil Courts is excluded.

That the suit is not strictly what would be termed a suit for rent is,

I think, clear. Rant is defined in the Rent Act (and the definition ex-

presses the ordinary sense of the term) as meaning
"
whatever is to be

paid, delivered, or rendered by a tenant on account of his holding, use,

or occupation of land." It was admitted in the course of the argu-
ment that the suit was brought on an alleged contract or understanding to

deliver a certain share of the crop as the rent of the holding, and that there

was no contract or understanding to pay money in the event of a failure to

deliver the share of the crop. If the contractor understanding had been

in the alternative, for the delivery of the crop or its market-value at the

date on which delivery should have been made of the share of the crop, then

a suit for the share of the crop or a suit for its money-value would have
been a suit for rent : it would have been a suit for that which was to be

paid, delivered, or rendered by the tenant, but inasmuah as in the case

referred there was no such alternative contract, the only suit for rent in

its strict sense which the landlord could have brought would have been a

suit for the share of the crop, and in claiming the money- value of the

crop he is claiming not rent, but damages or compensation for the non-

payment of rent. I would here notice that the decision of the Sadder
Court in Phulloo Kooaree v. Immam Bandee (1) has been overruled by
innumerable [224] decisions of this Court, and the suits of the nature of

that suit are now brought in the Civil Court and tried as suits for damages.

In a strict sense, then, I cannot allow that the suit out of which this

reference arises is a suit for rent, but suits of this nature have, I believe,

for a very long period been regarded as suits for rent and tried in

(1) S.D.A. Rep, N.W.P. (1864), Vol. IT, 671.
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the Revenue Courts. In Mr. Thompson's Directions for Collectors of Land
Eeveune, s. 265, they are expressly mentioned as suits cognizable by the

Eevenuo Courts. When Act X of 1859, was in force, and subsequently
to the passing of Act XVIII of 1873, I believe I am right in asserting FULL
that such suits have been instituted in the Revenue Courts as rent suits, BENCH.
and heard on appeal by this Court, and that hitherto no objection has been ,

~~~

taken to the competeacy of the Revenue Courts to entertain them. On the

other hand, I do not remember any case in which such a suit has been {>'
instituted in the Civil Court. Under these circumstances, I think the

rule curses curies lex ounce should be applied, and that we should hold

that such suits, although they may not be strictly suits for rent are to be

regarded as embraced in that term in s. 93 of the Rent Act, and that the

large terms in which the first paragraph of s. 93 is couched may fairly be

read as prohibiting the Civil Courts from entertaining a suit of the nature

mentioned in the reference.

SPANKIB, J. The claim here was for the balance of the corn-rent of

the sir-land in suit, amounting to Us. 29-1-2, being the market-price of the

grain to which plaintiff was entitled as his share of the produce from 1278
Faali to 1280 Fasli.

The defendant entirely repudiated any relation of landlord and tenant

between the plaintiff and himself, and urged that the land on account of

which rent was claimed had been in his possession as his sir, he being a

sharer in the mahal.
The Assistant Collector found that the farmers (they are thus describ-

ed by the Assistant Collector) of the plaintiff's share, and other sharers

had always received corn-rent out of the produce of the land in suit, and
other lands paying rent in kind, and held by the defendant, in proportion
to their shares. In 1278 Fasli, plaintiff's land was released from posses-
sion of the farmers and defendant was found to be in arrears. He also

found by [225] reference to the Revenue Court's decisions that the plaint-

iff in this suit and other sharers had brought suits against their tenants

for arrears of rent of their shares and had obtained decree. The defendant

was a sharer in the mahal, but he was a cultivator only of the lands on
account of which rent was claimed. He made no objection to the amount
of the price of grain. But the Assistant Collector made an inquiry and
found that it had been entered correctly in the balance-sheet furnished

by the patwari according to the market-rate. He therefore made a decree
for the sum claimed.

There was an appeal to the Collector. It was urged that as the Assist

ant Collector had admitted that defendant was a sharer in the mahal, he
could not decree against him for rent, and that defendant held the land as

his sir and not as a cultivator. The Collector held that the evidence in

support of the plea that plaintiff's lessees used to get a portion of the

produce of these three bighas was unworthy of credit. The plaintiff allows
that he never received a share of the rent, and therefore there was no
custom of previously receiving a share of the rent proved. He also found
the land to be defendant's sir.

The Judge in appeal held that there was proof that the rent had
been received by plaintiff, who distinctly deposed that he had received it,

and during the lease that the lessees had received it. There was no proof
that defendant had ever held these lands in any other character than
as a cultivator. The land was not his si?.

Amongst other pleas in special appeal it was contended that an action
for the value of grain was not cognizable by the Revenue Court. The
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1878 Division Bench before whom the appeal was beard has referred the follow-

1 27. ing question to the Court at large whether, when rent is payable in

grain, it is competent to tbe landlord to sue in a Eevenue Court for the

equivalent in cash.

It has been necessary to set out the facts in order that we may~~
thoroughly understand tbe question before us. In my opinion the suit

* '"'
cannot be regarded as merely an action for the value of grain, or as one

'

for damages on account of rent wrongfully with held. It is substantially a

claim for rent to which tbe plaintiff considers himself entitled, and which
the defendant refuses to pay, as he sets [226j up his own proprietary
title. The rent is payable in kind after a division of tbe produce. Now
rent under Act XVIII of 1873 is defined to be whatever is paid, delivered,

or rendered by a tenant on account of his holding, use, or occupation of

land. Where rent is due and withheld, tbe remedy provided by Act X of

1859, which had not been repealed when the cause of action arose in this

case, was distraint (1) or a summary action. But distraint could have
been had for a balance of one year and no more (2). The present suit is

for a balance of three years. Under the new law, as under the old, the

produce of all land in the occupation of a cultivator shall be deemed-

hypothecated for the rent payable in respect of such land (3), and under
s. 43 of the Act provision has been made in cases where the rent is taken

in kind by division of tbe produce, or by estimate or appraisement of the

standing crop, or other procedure, of a like nature requiring the presence
both of the cultivator and landholder. If either the landholder or the

tenant personally or by agent neglect to attend at the proper time, or if

thera is a dispute as to the amount or value of the crop, an application

may ba made by either party to the Collector requesting that a proper
officer may be deputed to make the division, estimate or appraisement.
After following the procedure set forth in the section, written authority
shall be given to the party applying for it to divide the crop or cut the-

crop. But this section would not apply to a case like the one before us,

in which rent is claimed for a period of three years. Moreover, s. 43, in

my opinion, contemplates a case in which there is no denial of the

relationship of landlord and tenant between the parties, and in which it

is not disputed that the rent is ordinarily taken in kind by division, or

by estimate or appraisement. It would not apply to a case in which the

tenancy was denied and proprietary right was asserted by the person

occupying the land. The procedure to be followed under s. 43 is a summary
one for the purpose of enforcing division when the crop, already hypothe-
cated to the landlord, is ripe, and the latter is at liberty to take his share

of the produce as his rent, the rent being due when the crop is ready
to be cut or is cut. But I do not understand that the remedy provided

by s. 43 would [227] deprive the landlord of his right of action under
9. 93 for arrears of rent. .

Prior to the passing of Act X of 1859 the landlord was at liberty tc*

distrain tbe crop of his tenant for rent due for one year ; but, if be did not

do so, he was at liberty to bring a summary suit for the arrear. So, as

noticed above, Act X provided similar remedies, which have been continu-

ed under Act XVIII of 1873, and indeed enlarged as regards cases in which
the rent is payable by division of the produce. But there is nothing in s. 45
which bars recourse to any other remedy provided by the Act. Nor does

(1) Act X of 1859, s. 112. (2) Aot X of 1859, s. U3.
(3) Aot XVIII of 1873, s. 56.

152



I.] TAJUDDIN KHAN V. BAM PARSHAD BHAGAT 1 All. 228

s. 93 bar any suit for arrears of rent that is not paid in cash. Bearing in

mind that rent is whatever is to be paid, delivered, or rendered by a tenant,

it would seem to me that the suib would be for cash-renb, for rent; payable,
in kind, or, if the produce itself is not to be had, that a suit would lie for

its equivalent in money. It is clear that when a crop is ripe ib musb be

cut, or ib would wither and be lost, and if cut, a share of ib could not be

recovered in a summary suib under the Act, for tbo grain would have dis-

appeared, or if not cut.it would be worthless as some time musb elapse before

a suit could be brought or a decree obtained. Again, the dispute may be one,

as this is, in which the right to recover any rent is denied, and if bhere could

be no suit under s. 93, then the landlord would be deprived of all remedy
under the Acb, or he must have recourse to an action in the Civil Courts,

and if so, what becomes of the provision of s. 93 that, except in the way of

appeal, no Courts other than Courts of Eevenue shall take cognizance of any
dispute or matter in which any suit of the nature mentioned in the section

might be brought, and such suits shall be heard and determined in the

said Courts of Revenue in the manner provided in the Act and not other-

wise? Amongst these suits are suits for arrears of rent on account of

land or on account of any rights of pasturage, foresb rights, fisheries, and
the like. In such suits the plaint is to state the subject-matter of the

claim. Now merely looking at the plaint in this case, the subject-matter
of the claim is that the landlord wants bis rent and nothing else. It has

not been paid for three years, so ho cannob geb the share of the produce in

actual grain, therefore he asks for the equivalent, i.e., the market value of

the crop proportionate to the share to which he was entitled. [228] It is

not urged by the defendant that the suib was bad because a claim could

nob be heard in the Revenue Court for an equivalent in cash of the share

of the grain to which the plaintiff was entitled as rent. Ib was not so-

urged in appeal until the case came to this Courb. Prior bo the passing of

Acb X of 1859 it was the cusbom of our Revenue Courts to hear such suits

as this. After quoting the law applicable to distraint, Mr. Thomson says :

"
By summary suit the landlord may establish his right to a certain

quantity of grain, or its money -equivalent at the market-price of the

day" (1). This section, it is true, has been superseded, bub ib indicates

the practice of the Courts prior to the passing of Acb X of 1859, which

superseded the law on which the remarks in s. 265 and other sections on
the same subject are based ; and, as pointed out above, Acb X of 1859
re-enacted the same remedies, and Act XVIII of 1873 has enacted and
even enlarged those of Act X of 1859. I cannot doubt that the same
practice of suing in some cases, such as this, for the equivalent in money
was followed as long as Acb X was in force. I would here refer to the

case marginally cited, in which the Sudder Dewanny
v. Immam Bandel

Adawlat held that, where a zemindar sued a ryot to-

Begam (i).
recover the value of rrilf tha produce of two fruit-

trees standing on the cultivated land held by the
latter, the suit was one for arrears of rent due on accounb of a manorial

right contiguous to a foresb right and cognizable under cl. 4, s. 23,
Act X of 1859. It will ba observed that bhe Collector in the case now
before us calls attention to the fact thab renb had been taken from
the defendant and other tenants in the village in which the parties reside,

and I apprehend from his remarks that these rents were payable in bhe

same way as the rent in this suib is said to be payable that is, in kind.

(1) Directions for Collectors of Land Revenue, s. 265.

(2) 8. D. A. Rep., N. W. P., 1864, vol. ii. 671.

1876
APRIL 2T.

FULL
BENCH.

1 A. 21T

(F.B.).
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Jamna Doss v.

Gaioste Meali (1),

Bibee Jan v. Bha-

jul Singh (-2).

I may add that in the Lower Provinces suits of this nature are heard
and determined under the Bengal Revenue Act. I find in the case cited

in the margin that it was held, in a suit to recover

money due on payment in kind for the use of

plaintiff's land by stacking timber thereon, that the

claim was of the nature of one for rent. In this [229J case the suit
"
was in substance a suit brought to recover money due, or the value

of a certain proportion of goods which ought to be paid in kind." I

cannot say whether this particular suit was brought under the Bengal
Eevenue Act (VIII of 1869) ; possibly it was not so brought, but
whether it was so or not, it is a case which shows that a suit may be

entertained for money due or the value of a certain proportion of goods
which ought to be paid in kind. The case now to be cited was one for

arrears of rent and brought under the special Revenue
Act. The rent was said to have been payable in kind,
and the plaintiff's suit was for the value of his share.

So again, in another case, the suit was for arrears of rent, and with

respect to a portion of the claim the Court remarked :

"
In respect to

what are called cesses, we think they ara not so much in the nature of

cesses as of rent in kind (3)." In this case money was sued for. I notice

these cases to show that suits, such as this is, appear to have been admit-

ted without question, and such a plea as that raised in special appeal
which has led to the present reference was never, as far as I can discover,

brought before the Calcutta High Court (4).

Looking therefore at past practice, at what appears now to be the

practice of the Courts, having due regard to the definition of rent in Act

XVIII of 1873, to the fact that the jurisdiction of all Courts but the

Revenue Courts is barred in these Provinces in suits wbich are of the

nature of those mentioned in s. 93, and considering that the suit before us

is one substantially and entirely for rent, I would say, in answer to the

reference, that the landlord is competent to sue in the Revenue CourD for

the equivalent in cash where rent is payable in grain.

OLDPIELD, J. I concur in the view taken by Mr. Justice Spankie
on the question referred and in his proposed answer to the reference.

1 A. 230.

[230] APPELLATE CIVIL.

Sir Robert Stufirt, Kt., Chief Justice and Mr. Justice Pearson.

SKINNER (Plaintiff)V.ORDE AND OTHERS (Defendants)* [29th May, 1876.]

Act VIll of 1859, s. 308 Pauper Suit Institution of Suit Presentation of Plaint

Limitation.

Where an application for permission to sue in forma pauperis is numbered and

registered, and deemed to be the plaint in the suit, not in consequence of proof
of the plaintiff's pauperism, but in consequence of his abandoning his claim to sue

*
Regular Appeal No. 115 of 1875, from a decree of the Subordinate Judge of

Meerut, dated the 6th July, 1875.

(1) 21 W.R. 124. (2) 21 W.R. 438.

(3) Budhna Oraw in Mahtoon v. Jugessur Doynl Sing, 24 W.R. 4.

(4) See Mullick Amanut Alt v. Ukloo Pasee, 25 W.R. 140, where a similar plea

was raised, with a reference to Act. VIII (Bengal) of 1869, the Calcutta High Court

ruling that a suit for the value of rent payable in kind was cognizable under that Act.
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as a pauper and paying for the stamps required for the institution of the suit, the

data of suoh payment, and not the date of the application, must be taken, in

computing the period of limitation, to be the data of the presentation of the

plaiut and the institution of the suit (1).

THE plaintiff in this suit presented to the Subordinate Judge of

Meerut on the 21st February, 1873, a petition for leave to sue as a pauper.
This petition contained a statement of his claim to certain immoveable

property and such particulars as are required in a plaint, the cause of

action being stated GO have arisen in August 1861. After various proceed-

ings to which it is unnecessary for the purposes of this report to refer, the

27th November, 1874, was fixed for hearing the application; but on the

27th November the plaintiff, instead of following UD his application, filed

the stamps requisite for the institution o; the suit.. On the 29th Ddcember
the Subordinate Judge directed that the application should be numbered
and registered, and deemed to be the plaint in the suit.

At the hearing of the suit the Subordinate Judge held that it must be

taken to have been instituted on the 27th November, 1874, and therefore

dismissed it as barred by limitation.

The plaintiff appealed against this decision to the High Court.

Mr. Conlan and Pandit Nand Lnl, for the appellant.
Mr. Mahmood, the Junior Government Pleader (Babu Dwarka, Nath

Banerji), and Pandit Bishambar Nath, for the respondents.

JUDGMENT,

[231] The judgment of the Court was as follows :

The cause of action in this suit accrued to the plaintiff in August 1861,
when his father died

;
and the period during which the suit might legally

be brought is 12 years. If the suit can be held to have been instituted on
the 21st February, 1873-, the date on which the application for permission
to sue in forma pauperis was first presented to the Subordinate Judge of

Meerut, it is clearly within time ;
and there can be no doubt that, had the

application of the 21st February 1873, been granted, the suit would rightly

be deemed to have been instituted on that date. But that application

never was granted, and was indeed virtually withdrawn on the 27th
November 1874, by the plaintiff's offer to pay the amount of the fee

chargeable on the plaint under the Court Fees Act before the inquiry into

his pauperism had been concluded; and his application was not numbered
and registered and assumed to be the plaint in the suit under the provisions
of s. 308, Act VIII of 1859, in consequence of proof of his pauperism, but

in consequence of the payment by him of the proper fees. Bab there is

no provision in the law which allows the application presented under
-s. 299 of the Code to be deemed the plaint in the suit when such apulicatiou
has been in effect revoked and superseded by the payment of the fees

chargeable under tha Court Fees Act. In such a cse we conceive that

the date of the presentation of the plaint and institution of the suit must
be taken to He the date of the payment of the fees : arfd we are therefore

unable to rule that the lower Court has erreJ in declaring the present suit

to have been instituted after the lapse of the period allowed by the law.

We have no alternative but to dismiss the appeal with costs.

(1) Where an application to sue as a pauper is grunted, and numbered and
registered as a suit, the period of limitation should be reckoned, not from the day on
which the application was granted, but from the day on which it was presented Seeta
Earn v. Ooluck Nath, Marsh 174 = 1 Hav, 3. 7 8 and Ind. Jur. 66 ; Bipro Pershad Mytee
v.\Kanye Deyee, 1 W. B. 341 ; Vina^ak K Dhavle v. Bhau B. Samvat, 4 B H.C.R A.C J.

39 and see the Indian Limitation Act, 1871, s. 4, Explanation.
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1876 1 A. 231 = 1 Mad. LR. 309.

MAYJ9. APPELLATE CIVIL.

APPEL- (Sir Robert Stuart, Kt. t Chief Justice, and Mr. Justice Pearson.)

LATE
EAM AUTAB AND OTHERS (Judgment- debtors) y. AJUDHIA SiNGH

AND OTHERS (Decree-hold-trs.).* [29;h May, 1876.J

1 A 231= Execution of Decree Act IX of 1871, sch. II, 167 Limitation.

1 Had. L.R. An application for the partial execution of a joint decree by one of the-

309. [232] decree-holders is not an application according to law (I) and consequently
has not the effect of keeping the decree in force (2).

Where a decree of the Sudder Court awarded costs in the lower Court to

certain defendants separately and to eight sets of defendants collectively, and
costs in the Sudder Court to three sets, and the only applications which were
made for execution of the decree within the period of limitation were made by
one of the defendants to recover his costs in the lower Court and a fractional

share of the costs in the Sudder Court awarded to his set of defendants, a

subsequent application by him and the other defendants for execution of the
decree was held to be barred by limitation.

[F., 5 A. 27 = A.W,N. (1882), 140; Appr., 4 A. 72 ; R., 15 B. 242.]

* Miscellaneous Regular Appeal No. 50 of 1875, from an order of the Subordinate

Judge of Gorakhpur, dated the 28t>h July 1875.

(1) See also Balkishoon v. Mahomed Tazam, N. W. P., H C. R., 1872, p. 90
; Rai

Damodur Dass v. Bholanath, N. W. P. H. C. R.. 1870, p. 413; Prnnnnth Mitter v.

Mothooranath Chuckerbutfy, 6 W.R. Mis. 64; Maharanee Indurjeet Koonwar v. Mazum
Ali khan, 6 W.R. Mis. 76 ; Thakoor Dass Singh v. Luchmeeput Dc.dgur, 7 W.R. 10 ;

Judoonath Roy v. Ram Buks Ghuttangee, 7 W. R. 535 ; Purna Chandra Mookerjee
v. Sarada Charan Eoy, 3 B.L.R., App., 21 = 11 W R. 241

;
Huro Sunk.<r Sandyal v.

Taruck Chunder Bhuttacharjee, 11 W.R. 488
;
Indro Coomar Dass v. Mohinee Mohun

Roy, 15 W.R., 159 ; Nubo Kishore v. Anund Mohun, 17 W.R. 19 ; Faez Buksh Chow-
dhryv. Sadut Ali Khan, 23 W.R., 282; and Nund Coomar Foutehdar v. Bunso Oopal
Sahoy, 23 W.R. 342.

(2) The decisions under s. 20 of Act XIV of 1859 (corresponding to Act IX of 1871,
sch. ii, 167) may be summarised as follows :

(i) It has been held in Chooa Sahoov. Tripoora Dutt (13 W.R. 244) that, when a
decree is passed severally in favour of a number of persons distinguishing a certain

portion of the aggregate amount decreed as payable to nach and one of thosu persona
takes proceedings in execution for the recovery of his own portion, such proceedings do
not keep the decree alive for the benefit of the others.

(ii) It has been held in Brijo Coomar Mullick v. Ram Buksh Chatterjee (1 W R.,

Mis., 2) that when a decree is passed jointly in favour of a number of persons and one
of those persons is allowed under s. 207 of Act VIII of 1859 to proceed for the recovery
of the whole amount decreed, proceedings taken by him keep the decree alive for the
benefit of the others. Johiroonissa Khatoon v. Ameeroonissa Khatoon (6 W. R., Mis.

59) would seem to have been a case of this class.

(iii) In cases where the decree has been joint, but one of the decree-holders has been
allowed to take proceedings to realize what, as between him and the others, has been

regarded as his share, or where one of the heirs of a decree-holder has taken proceedings
to realize bis share of the decree, it has been held that such proceedings, even where

irregular (see note (1) supra), kept the decree alive for tho benefit of the others

Maharanee Indurjeet Koonwar v. Mazum Ali Khan (6 W.R.. Mis., 76) ; Azizunnissa
Khatun v. Soshi Bhushan Base (2 B.L.R., App.. 47 = 11 W.R., 343; Shib Chunder
Dass v. Ram Chunder Poddar (16 W.R., 29) and cases there cited.

Where there is a decree against a number of persons, it has been held.

(i) That where such decree is against all jointly proceedings taken to enforce it

against one keep it alive against all Shaikh Buneead Ali v. Juggessur Singh, 6 W.R,
Mis., 25 : Mohesh Chunder Biswas v, Sreemutty Taramonee Dossee, 9 W.R , 240.

(ii) That when such decree is against the defendants separately distinguishing the

shares payable by each, proceedings taken against one do not keep it alive against the-

others see Wise v. Rajnarain Ckuckerbutty, 10 B.L.R. ,258, by Full Bench, adopting
the view taken in Stephenson v. Unnoda Dossee, 6 W.R., Mis., 18, and Khema Debea
v. Kumolakant Bukshi, 10 B.L.R., 259 note= 10 W.R. 10 and overruling Mohesh
Chunder Chowdhry v. Mohun Lai Sirkar, S^W.R. 30.
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THE judgment-debtors in this case had sued 126 defendants to recover 1876

the value of certain property. The Court of first instance, on the MAY 29.

30th May 1862 gave them a decree against [233] thirteen of the defend-

ants for a portion of the sum claimed, dismissing the suit against
APPEL-

the rest. Eight of these thirteen appealed to the Sudder Court. The LATE

plaintiffs also appaaled against so much of the first Court's decision as CIVIL.
was in favour of the defendants. The Suddar Court, dismissing the

plaintiffs' appeal, r versed the decree against the defendants, including 1A. 231

those who had not; appealed from the decree. Toe decree of the Suader * Mad - L -

Court, dated the 31st March 1864, awarded costs in the Court of first ^09.

instance to certain of the defendants, among whom was Ajudhia Singh,

separately, and to eight sets of defendants collectively, and costs in the

Sudder Court to three sets. On the 23rd March 1867, execution of the

decree was stayed panding the determination of an appeal preferred by the

plaintiffs to tha Privy Council. On the llth February 1870, the Privy
Oouncil reversed the decrea of the Sudder Court so far as it reversed the

decree of the Court of first instance and restored and affirmed that of the

Court of first instance.

On the 7th September 1871, an application for enforcing the Sudder
Court's decrea by the imprisonment of the judgment-debtors was made to

the Court of first instance by Ajudia Singh, who sought to recover his

costs in that Court and a fractional share of the costs in the Sudder Court
awarded to his set of defendants. Oa the 8t>h September the Court direct-

ed notice to issue to the judgment-debtors to show cause on the 27th

September why the decree should not be executed against them. On the

28th September the Court directed them to be arrested, and fixed the 1st

November for the further hearing of the application. On the 7th Novem-
ber it directed that the application should be struck off, Ajudhia Singh
having failed to deposit talabana. On the 13th August 1874, Ajudhia
Singh made a similar application. This application was also struck off

owing to his failure to deposit talabana. On the 20th May, 1875, applica-
tion for execution of the decree was made by him and the other decree-

holders. The judgment- debtors objected that execution of the decree was
barred by limitation, but the objection was overruled by the Court of first

instance.

On apr eal by the judgment-debtors to the High Court, it was again
contended that execution of the decree was barred by limitation.

[234] Tha Senior Government Pleader (Lala Juala Parshad}, for the

appellants.

Lala Lalta Parshad and Lala Kashi Parshad, for the respondents.

JUDGMENTS.
The following judgments were delivered by the Court:

STUART, C. J. The application of the 7th September, 1871, prayed
only for the partial execution of the decree and had not therefore the

effect of keeping the decrea alive for the other defendants. The same may
be said of the application of the 13th August 1874. The application of

1871 itself is before me, and it is difficult to understand how any conten-
tion to the contrary could have been expected to succeed. It recites

previous applications by Ajudhia Singh in conjunction with other defend-

ants, and also the judgment of the Privy Council, and it then proceeds:"
As the other persons do nob join me in executing the decree, and in

the decree the first Court's costs are separately entered in my name,
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while the costs of the Sudder Court, amounting to Rs. 969-12-0, are-

entered in my name and in those of the other persons collectively, who
do not join in executing the decree, I apply for execution ia respect of a

1-llfch share, leaving out 10-llths, the share of the said persons, arid

pray that it may be realized from the judgment-debtors." The applica-
tion of 1874 appears to have been in similar form ; and terms more
carefully and precisely restricted to the applicant's own share could

scarcely have been used, and how in the face of them, the Subordinate

Judge couli have issued his orders of the 8th and 28th September 1871,

is, to say the least of it, not very intelligible.

This decree is a joint decree, and no application for ifcs partial exe-

cution could keep is alive for the defendants as a body ; and Ajudhia

Singh's applications of 1871 and 1874, having been confined to his own
individual interest in it, in the very clear and unmistakeable terms to

which I have adverted, could noS be availed of so as to bring the present

application within the three years. The order therefore recognizing and

proceeding upon it cannot stand. The appeal must be allowed, and
with costs.

PEARSON, J. It appears that the execution of the decree was

stayed in pursuance of this Court's order, dated 23rd March 1667, [235]
in consequence of an appeal lying having been lodged in the Privy
Council against the decree of the late Sudder Court, dated 31st March,
1864. The appeal was disposed of by the Privy Council's decree, dated

llth February, 1870.

If it be assumed that the application made by Ajudhia Singh alone

on the 7th September, 1871, for the execution of a small part of the decree

was within time, under art. 167, sch. II, Act IX of 1871, as having been

presented within three years from the date of the Privy Council's decree,

it must, nevertheless, be held that, inasmuch as it prayed for the partial

execution of a joint decree, it was not an application according to law and

had not the effect of keeping the decree in force. The same remark applies

to Adjudhia Singh's last application of 13th August, 1874.

The present application by Ajudhia Singh and others of the 20th

May, 1875, is therefore beyond time. I would accordingly decree the

appeal with costs, and reversing the lower Court's order disallow the

application.

1 A. 235.

APPELLATE CIVIL.

(Mr. Justice Turner and Mr. Justice Spankie.)

PURAN MAL (Defendant) v. ALIKHAN (Plaintiff.)* [1st June, 1876.]

Act \IIl of 1859, s. 260 Execution of decree Certified purchaser.

A sued for a declaration that P, the certified auction-purchaser of certain-

immoveable property, was merely a trustee for R, A's judgment debtor, that the

purchase in P's name was made with the intent of defeating or delaying him in

the execution of his decree, and thit ha was at liberty to apply for execution

against the property as the property of his judgment-debtor.

Regular Appeal No. 18 of 1875, from a decree of the Subordinate Judge of Bareilly,.

dated the 26th February, 1876.
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Held, following Sohun Lall v. Gyi Parshad, N.W.P. H.C.R. 1874, p. 265,
that s. 260, Act VIII of 1859, was in no way a bar to the suit.

[Ap., 18 A, 461; 210. 519; R., 21 A. 29 = A.W.N. (1898), 187; 26 A. 82; A.W.N.
(1896) 151.]

As this case merely follows the decision in Sohun Lall v. Gya
Parshad, it is not reported in detail.

1A.236 (F.B.) = 1 Ind. Jar. 100.

[236] BEFORE A FULL BENCH.

(Sir Robert Stuart, Kt., Chief Justice, Iu.r. Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie, and Mr. Justice Oldfield.)

AKHE RAM (Plaintiff) v. NAND KISHORE (Defendant).* [1st June, 1876.]

Act XX 0/1366, s. 53 Bond Mortgage Money-decree Sale in execution.

The obligee of a simple mortgage-bond was only entitled, under s. 53, Act XX
of 1866, to a money-decree.

Nothing passes to the auction-purcha'ser at a sale in execution of a money-
decree but the right, title and interest of the judgment-debtor at the time of the
sale (1).

Where, therefore, a decree given under s. 53, Act XX of 1866, declared the

right of the obligee of a simple mortgage-bond to bring to sale the hypothecated
property, and such property was sold in execution of the decree, the auction-

purchaser could not claim in virtue of the lien created by the bond to defeat a
second mortgage.

[P., 1 A. 240 ; R., 34 M. 188 (196) =8 Ind. Gas. 1072 = 21 M.L.J. 320 = 9 M.L.T. 235 =
(1910) M.W.N. 799.]

THE property in suit, a 6-biswa share in a certain village, belonged

originally to one Gardener. On the 10th November, 1870, Mathra Dass
and Mulchand, the obligees of a bond for the payment of money personally,
executed in their favour by Gardener on the 9th December, 1867, in which
the property was hypothecated as collateral security, applied, the bond

having been specially registered for the amount secured thereby, under the

provisions of s. 53, Act XX of 1866. They obtained a decree against him
on the 22nd November, 1870, which was in these terms :

"
The claim is

decreed in favour of the plaintiffs against the defendant and the hypothe-
cated property." The property was sold in execution of this decree on the

20th December, 1873, and was purchased by the plaintiff.

At the time of the sale the defendant in the present suit was in

possession of the property under a mortgage from Gardener, dated the 5th

January, 1870.

The plaintiff now sued to set aside the mortgage to the defendant and
for possession of the property.

The Court of first instance dismissed the suit.

[237] The plaintiff having appealed to the High Court, the Court
(TURNER and SPANKIE, JJ.) referred the following question to the Full

Bench, viz. :

Whether or not when property hypothecated in a bond is sold at

auction in execution of a decree passel on the bond under the special

*
Regular Appeal No. 80 of 1875, against a decree of the Subordinate Judge of

Aligarh, dated the 18th May, 1875.

(1) See the following case.
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provisions of s. 53, Acb XX of 1866 the purchaser acquires merely tha

rights and interests of the judgment-debtor remaining at the time of the

sale or can claim in virtue of the lien to defeat a second mortgagee/'
Pandit Bishambzr Nath (with him Munshi Hanuman Parshad), for

the appellant. Tbere is no prohibition in Ace XX of 1866 against a Court

granting a decree declaring the right to bring to sale the property pledged
in the obligation. The appellant is entitled, in virtue of the lien created

on the property in suit by the bond dated the 10th November 1870, to

oppose all liens subsequently created. He referred to Momtazoodeen
Mahomed v. B ijcooimr Z)ass(l) and Ramu Naikan v. Subbaraya Mudali(%).

Mr. Mahmood (wioh him the Junior Government Pleader, Babu
Dwarka Natk Banerji), for the respondent. The decree in exacution. of

which the appellant purchased the property in suit is only to be regarded
as a money-decree inasmuch as no decree could be given under s. 53, Act
XX of 1866, declaring the right of the obligee to bring to sale property

pledged in the obligation as collateral security In the matter of Rajmohun
Mookerji (3) ; Grish Chunder Ghowdhry v. Kristo Soondnr Sandyal (4),

The purchaser at a sale in execution of a money-decree takes only the

rights and interests of the judgment-debtor at the time of the sale.

OPINIONS.

The opinions of the Full Bench were as follows :

STUART, C. J. My answer to this reference is, that a decree passed
under s. 53, Act XX of 1866, is and can only be a mere money-decree, and
that a sale in execution of such a decree can only give the purchaser the

rights and interests of the judgment-debtor in the property hypothecated,
and that such purchaser [238] cannot claim in virtue of his lien to defeat

a second mortgagee. 1 hold this opinion so clearly, and it is suggested to

my tniud so simply and directly by what I consider to be the true meaning
of s. 53 of Act XX of 1866, and by the relative position of the two bond-

holders, that I tbink it unnecessary to support it by any argument or by
any reference to authorities. The Calcutta and Madras cases referred to

at the hearing (5) do not, in my opinion, apply.

PEARSON, J. Section 53, Act XX of 1866, distinctly states the nature

of the decree which may be given to a petitioner on production in Court of the

obligation and the record of agreement mentioned in the preceding section.

He shall be entitled to a decree for any sum not exceeding the sum men-
tioned in the patition, together with interest at the rate specified (if any)

up to the date of the decree. Tne decree can be only a decree for money ;

and the purchaser of any immoveable property sold in execution thereof

under s. 259, Act VIII of 1859, could only be held to have purchased the

right, title, and interest of the judgment-debtor in the property sold.

In the case out of which the reference has arisen, it appears that the

decree which was given to Mathra Das and Mulchaud, under s. 53 of the

Act above named, was in its terms against the property hypothecated in

the bond executed by Mr. Gardener in their favour on the 9th December,
1867, as well as against him ; but I concur in the opinion expressed by the

(1) 14 B.L.R. 403 = 23 W.R. 187. (2) 7 M.H.C.R. 229. (3) 11 W.R. 222.

(4) 14 W R. 277 ; see. also, Juggun Nath v. Komal Singh, N.W P. H C R. 1871,

p. 123
;

Boistub Churn Digputty v. Gobind Pershad Tewaree, 13 W. R. 203 : Asma
Bibee v. Ram Kant Roy, 19 W.R. 251 ; and Poarno Chunder Ghose v. Gobind Chunder
Mookerjee. 22 W.R. 28^

(5) Moomtazooleen Mahomed v. Rajvoomar Dass, 14 B.L.R. 408 = 23 W.R. 187;'
Ramu Naikan v. Subbaraya Idudali, 1 M.H.C.R. 229.
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Subordinate Judge that so much of the decree as declares the property liable

must be regarded as null and void for want of jurisdiction.

The plaintiff in the case purchased the property at auction on the 20th

December, 1873, subject to the lien which had been created in the defend-

ant's favour by the instrument of the 5th January 1870, and cannot in my
opinion derive any benefit from the circumstance that, under the bond of

the 9&h December, 1867, Mabhra Das and Mulchand possessed a lien which
would have taken precedence of that possessed by the defendant under the

instrument; of the 5bh January 1870, had it been a question which of the

two liens should prevail over the other ; but there is no such question. The
debt [239 J secured by the earliest lien is understood to have been realized

by Mathra Das and Mulchand ; at all events they are not trying to enforce

the lien, if is has not been altogether extinguishei with the debt which it

was intended to secure. The plaintiff as auction purchaser of Mr. Gardener's

rights and interests could not acquire by the purchase of them the lien which

belonged to Mabhra Das and Mulchand, nor indeed were those rights and

interests, being sold in execution of what must be regarded as a mere

money-decree, sold in virtue and pursuance of that lien. He cannot therefore

in virtue thereof successfully resist the defendant's claim to enforce his lien

under the instrument of the 5th January 1870.

TURNER, J. The provisions of s. 53, Act XX of 1866, were intended

to aoply to personal obligations for the payment of money, and where
such an obligation was found combined with an hypothecation of property
as collateral security, the creditor was entitled to obtain a summary decree

on the personal obligation only. A decree duly passed under the provisions
of the Act would be what is known in these provinces as a mere money-
decree, and where it appears on the face of the decree that, although it

professed to declare the lien, it was passed under the special provisions of

s. 53, it could only be held valid as a money-decree, and if the holder of

such a decree attached and sold the hypothecated property, for the reasons

given in my judgment in Khub Chand v. Kalian Das (l), I am of opinion

nothing would pass under the sale but the rights remaining in the judg-
ment-debtor at the time of the sale.

SPANKIE, J. I would say, in reply to this reference, that with regard
to the provisions of s. 53, Act XX of 1866, the decree could only have
been for money, and the purchaser at the execution-sale could only acquire
the rights and interests of the judgment-debtor remaining at the time of

the sale, and could not claim by the virtue of the lien to defeat a second

mortgagee.

OLDPIELD, J. A decree made under s. 53, Act XX of 1866, on a

bond can properly only be a decree for the recovery of money, and not for

enforcing any lien against property hypothecated in the bond ; and the

general practice under a course of [240] rulings of this Court has been to

hold* that a purchaser at auction in execution of a mere money-decree
acquires merely the rights and interests which the judgment-debtor had at

the time of the sale, and cannot benefit by any lien that the decree-holder

may have had under the bond. On the principle of stare decisis, I would
reply to that effect to this reference.

1876
JUNBl,
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BENCH.

1 A. 236

(F.B.) =
1 Ind. Jar.

100.

A 121

(1) Next case.
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BEFORE A FULL BENCH.
Sir Bobert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie, and Mr. Justice Oldfield.

KHUB CHAND (Defendant) v. KALLIAN DAS (Plaintiff).* [9fch June, 1876.]

Bond Mortgage decree Sale in execution Condition against alienation.

Nothing passes to the auction-purchaser at a sale in execution of a money-
decree but the right, title, and interest of the judgment-debtor at the time of the

dale.

Where, therefore, the holder of a simple mortgage-bond obtained only a

money-decree on the bond, in execution of which the property hypothecated
in the bond was brought to sale and was purchased by him, he could not resist a

claim to foreclose a second mortgage of the property created prior to its attach-

ment and sale in execution o* his decree. The view of the Full Bench of the

Calcutta High Court in Momtazooddeen Mahomed v. Rajcoomar Das (1) and the

decision in Ramu Naikanv. Subbaraya Mudali (

1

2) dissented from.

Held further, 'that the holder of the money-decree in this case could not avail

himself of a condition against alienation contained in his bond to resist the fore-

closure. Raja Ram v. Bainee Madtio (3) impugned.

[N.F., 4 B. 57 ; 22 C. 33 (44); P., 4 A. 518 ; 29 C. 537 ; A. W.N. (1881) 127 ; Ap., 1 A. 236 ;

1 A. 433 (435) ; R., 8 A. 324 (339); !10 A. 520= A.W.N. (1888) 210 ; 13 A. 432 (443)

(F.B.) ; 7 B. 146 (150) ; 7 C. 677 (683) ; D., 6 A.W.N. 18 ; 9 C. L. E. 369.]

ON the 10th July 1865, the owners of the property in suit, a fractional

share in a certain village, executed a bond for the payment of money
personally to Khub Chand, defendant, in which they hypothecated the

property as collateral security for such payment, [241] stipulating to make
no transfers of it until payment. In 1868 Khub Ghand sued on this bond,

obtaining only, however, a decree on the personal obligation. On the 28th
March 1869, the owners of the property mortgaged it to the plaintiff.

The property was subsequently attached in execution of Khub Chand's

decree, and was eventually brought to sale on the 20th November 1871,
when it was purchased by Khub Ghand.

The plaintiff now sued to foreclose his mortgage.
The lower Courts gave him a decree.

On special appeal to the High Court by the defendant, the Court

(Turner and Oldfield, JJ.) referred the case to the Full Bench, the order

of reference being as follows :

The plaintiff has brought this suit to obtain possession of property

by foreclosure of a mortgage under a deed dated the 28th March 1869,
executed by one Sukh Lai, and, inter alia, to have declared null and void

the right of the defendant Khub Chand to the morbgaged property as

purchaser at an auction-sale on the 20th November 1871, of the rights

and interests of Sukh Lai and Akhe under a money-decree obtained by
him apparently in 1868 against them on their bond dated the 10th

July 1865.

*
Special Appeal, No. 43 of 1875, against a decree of the Judge of Mainpuri, dated

the 27th November 1874, affirming a decree of the Subordinate Judge, dated the 10th

September 1873.

(1) 14 B. L, E. 408 = 23 W. R. 187 ; this case has been followed in Aruth Soar v.

Jugyunnath Mohapattur, 23 W.R.
Mohashoret, 24 W.R. 210.

(2) 7 M. H. C. R. 229.

460
;

see also Byjnath Singh v. Ooburdhun Lall

(3) H.C.R. N.W.P. (1873) p. 81.
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It appears that the bond in favour of Khub Chand hypothecated the

property, and contained a stipulation on the part of the obligors that they
would not make transfers of the property hypothecated, and Khub Chand
has contended, amongst other pleas, that the mortgage under which the

plaintiff claims is in contravention of this stipulation and therefore in

defraud of his rights, and that his purchase must be held free of the

plaintiff's claim.

Khub Chand also pleaded that the plaintiff was in collusion with

Sukh Lai to defraud him, but the lower Courts have decided that the

plaintiff's mortgage is a bona fide transaction so far as the plaintiff is

concerned.

The question which arises, and which we refer to a Full Bench is

this, whether, under the circumstances stated, Khub Chand, by his pur-
chase at auction-sale, stands merely in the place of his judgment-debtor
and is bound by his act, or whether he has, in [242] consideration of

his bond, a further right, and can successfully contest the plaintiff's claim

under the subsequent mortgage executed by his judgment-debtor by
reason of the latter having executed it in contravention of the stipulation
in the deed of 1865.

Amongst other decisions bearing more or less on the question, we
notice the following of this Court : Rajah Bam v. Bainee Madho (1) ;

Lahan Bibi v. Gauri Parshad (2) ; Sheobart Lai v. Ramnandan Lai (3) ;

Kuhvant Sahu v. Ragho Nath (4) ; Oomrao Singh v. Shimbhoo Nath (5) ;

also of the Calcutta Court Momtazooddeen Mahomed v. Rajcoomar
Dass (6) ; and on the Madras Court Ramu Uaikan v. Subbaraya
Mudali (7).

Babu Oprokash Chunder, for the appellant, relied on Rajah Ram v.

Bainee Madho (1).

Munshi Hanuman Parshad (with him Maulvi Mehdi Hussain)> for

the respondent. The decree in execution of which Khub Cband purchased
the property in suit was a money-decree only, and did not enforce his lien

on the property. The purchaser at a sale in execution of a money-decree
purchases the rights and interests of the judgment-debtor at the time of

the sale, and therefore, if the property he purchases is encumbered at the

time of the sale he purchases it subject to the encumbrance. He referred

to Madho Das v. Maina Bibi (8), and Kelly v. Seth Gobind Das (9). As
auction purchaser Khub Chand cannot avail himself of the condition

against alienation, because as such he is not a party to the bond, and
cannot therefore make use :

of the condition. Koondun Lai v. Waeer
Ali (10).

JUDGMENT.

STUART, C. J. My answer in this reference is that, under the

circumstances stated, Khub Chand's purchase cannot prevail against or

be held free of the plaintiff's claim, but that the plaintiff is entitled to a

decree against the property under his foreclosure suit. Khub Chand's
decree was merely a money-decree, and the condition in his bond against
alienation to others was merely personal to him and Sukh Lai, and

although it might give Khub Chand a claim, for [243] damages against
his debtor, it could in no way affect the right of a subsequent mortgagee

(1) H.C.R. N.W.P. (1873), p. 81.

(4) Unreported.
(6) 14 B.L R. 408 = 23 W.R. 187.

(9) Unreported.

(2) LJn reported. (3) Unreported.
(5) H.C.R. N.W.P. (1870). p. 38.

(7) 7 M. H. C.R. 229.. (8) Unreported.
(10) H. 0. R. N. W.R (1871), 205.
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in enforcing his lien. No other or further right can be allowed to Khub
Chand, and he therefore cannot be permitted to contest the plaintiff's claim.

PEARSON, J. The rights and interest of his judgment-debtors were

sold, not in virtue and pursuance of the lien created by the instrument of

the 10th July 1865, but in execution of the decree of 1868, which was
merely a money-decree, and were purchased by Khub Chand subject to

the rights which had been acquired by the plaintiff under the instrument
of the 28th March 1869. The stipulation in the earlier instrument, by
which the mortgagor was precluded from alienating the property hypothe-
cated for the purpose of securing the debt while the debt should remain

unpaid, was only intended to preserve and fortify the lien which the

hypothecation created and cannot be enforced aparb from that lien. Khub
Chand has never enforced that lien; he contented himself with a money-
decree and chose to buy himself the rights and interests remaining to his

debtors in the property at the time of the auction-sale. The rights and
interests which they had conveyed to the plaintiff by the instrument of

the 28th March 1869, were not affected by that sale ; and so long as Khub
Chand abstains from enforcing his prior lien, he cannot plead the stipula-

tion in the instrument executed in his favour as invalidating the transfer

subsequently made to the plaintiff. That stipulation does not place him
on the footing of a purchaser in virtue of the lien to which the stipula-

tion is attached. On the contrary, the position which he holds at present
is no better than would be that of any stranger who might have purchased
the property which he purchased in execution of his own decree. It

cannot be pretended that any stranger so purchasing it could have claimed

to be protected in the purchase by reason of the stipulation in the bond.

The sale did not carry with it the lien which belonged to the bond holder,

but only disposed of such rights and interests as still belonged to the bond-

debtors. The foregoing remarks embody the opinion which I desire to

express in answer to the question referred to the Full Bench.

TURNER, J. To determine the question raised in this reference it is

necessary to consider the nature and incidents of a simole mortgage. A
simple mortgage cannot be better defined than in [244] the terms adopted

by Mr. Justice Macpherson in his work on mortgages. It is an arrange-
ment by which the borrower, binding himself personally for the repayment
of a loan, pledges his land as a collateral security. It comprises then two
contracts, a personal obligation on the part of the mortgagor to pay the

debt, and a contract empowering the mortgagee to have recourse to the

property pledged as a collateral security. The pledge does not directly

confer on the mortgagee the power of sale. In order to make his security
available he must obtain an order of a civil Court directing a sale. The
mortgagee, in the case of a simple mortgage, has. in the event of default

being made in the payment of the debt, two causes of action, the one

arising out of the breach of the personal obligation, and the other arising
out of the contract of hypothecation.

He may put both these causes of action in suit at once or he may
pursue the one remedy at one time and the other at another. If he sues

on the personal undertaking only he obtains what is known as a money-
decree ; if he sues on the contract of hypothecation, he obtains only an order

for the sale of the property.

Notwithstanding the pledge the mortgagor remains the owner of the

property, and may deal with it in any manner he pleases not inconsistent

with the condition of the mortgage. Subject to the charge created by the

mortgage, he may aliene his property in part or wholly.
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Such being the nature and incidents of a simple mortgage, I proceed

to consider whether there is any, and if any what distinction between the

interest which passes to a purchaser of the mortgaged property if it be

sold under a decree pronounced in a suit brought to enforce the charge
and ordering the sale, and the interest' which passes to a purchaser if the

mortgaged property be sold under a money-decree obtained on the personal

obligation.

It appears to me there is a great difference in the two suits and a

great difference in the operation of the decrees which can be obtained in

the two suits. If the holder of a simple mortgage elects fco enforce his

pledge and that pledge be, as it usually is, a pledge of immoveable pro-

perty, he must bring the suit in the district in which the property is

situated, arid if he sues solely on the contract of hypothecation, he can

obtain only a decree ordering the sale of [245] the pledge; he cannot have

recourse to the other property of the judgment-debtor. But the sale will

pass not merely the rights of the judgment-debtor existing at the time of

the sale, but the rights of the judgment-debtor existing'at the data of the

pledge and will be binding on all persons who are parties to the suit. To
a suit then to enforce the hypothecation it is advisable for the creditor,

though it is not incumbent on him, to make all subsequent encumbrancers

parties, and if such encumbrancers apply to be made parties, the Court

should admit them under s. 73, Act VIII of 1859, and I may add, although
it is not the custom in these provinces, that in passing a decree in such a

suit to which subsequent encumbrancers are made parties, the Court ought
to give subsequent encumbrancers an opportunity to come in and redeem
the prior encumbrance.

Of course such subsequent encumbrancers, if they are not made

parties, might at any time before sale come in and redeem and they will

not be bound by the decree, but if they do not redeem and a sale takes

place, their liens will be defeated unless they can show something more
than the existence of the subsequent encumbrances, some fraud or collu-

sion which entitled them to defeat the first encumbrance or to have it post-

poned to their own.

It appears to me doubtful whether it is necessary for the holder of a

decree ordering a sale for the enforcement of a lien to proceed in execution

by attachment and order for sale. If the decree is properly drawn up he
has already obtained an order for sale. The Procedure Code is, I think,

defective in that it contains no special provision for the execution of such
decrees. They do not fall under ss. 199, 200, 201, or 202, and the provi-
sions of s. 232 appear to apply to such decrees as are mentioned in s. 201.

In practice no doubt such decrees have been in default of special provisions
executed in the same manner as money-decrees.

On the other hand, if the holder of a simple mortgage, puts in suit

merely the personal obligation of the mortgagor, he need not necessarily
sue in the district in which the property which is the subject of collateral

security may be situated. To such a suit subsequent encumbrancers
would not properly be made parties : the decree would be a mere money-
decree conferring on the decree [246] holder the right to obtain its

satisfaction by levying the amount for any property of the judgment-debtor.
He is not confined to the estate under mortgage. He must proceed by
attachment and sale, and what he attaches and sells is the property of the

judgment-debtor, that is to say, the rights and interests of the judgment-
debtor subsisting at the time of the sale Mahomed Buksh v. Mahomed
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Hossein (l). Such property passes by the sale as the judgment-debtor
could convey by private sale.

In Syud Nadir Hossein v. Pearoo Thovildarinee (2) Mr. Justice

Pontifex has ruled that sale of the mortgaged property under a money-
decree passes with it the lien ; and 'in Momtazooddeen Mahomed v. Raj-
coomar Dass (3), the majority of the Court declared that, where a creditor

under a bond by which property is mortgaged takes a money-decree and

proceeds to attach and sell the mortgaged property, he thereby transfers to

the purchaser the benefit of his own lien and the right of redemption of

his debtor, and if there be no third party interested in the property it

becomes absolutely vested in tha purchaser. The reasons on which these

rulings proceed I understand to be the following the mere taking of a

money-decree does not destroy the lien, and it continues an incident to

the debt when it passes from a contract-debt into a judgment-debt as the

creditor cannot sell the property and retain the lien, it must continue in

existence so far as is necessary for the protection of the purchaser. It

cannot be doubted that the mere taking of a money-decree does not destroy
the lien, and that it continues a collateral security for the debt when it has

merged in a judgment-debt, bub I fail to see on what ground it can be

held that the collateral security has passed by the sale or continues in

existence to protect the purchaser. The mortgagee has not in the case

supposed elected to avail himself of the collateral security. The lien

subsists nevertheless until the debt is discharged, when the object for

which it was created fails, and it ceases.

We have not now to consider whether the holder of a simple mortgage,
if he proceeds on the personal undertaking, and obtaining a money-decree,

brings to sale the mortgaged property, can after- [247] wards sue the

auction-purchaser to enforce bis lien for any sum that may not have been

satisfied by the sale in execution of the money-decree. In such a case it

may be that, unless he gives notice at the sale of his intention to retain

the lien, it would be held he had waived it. We have to consider whether
the interests of third parties and the liens of intermediate encumbrancers
can be defeated by a sale of the mortgaged property under a mere money-
decree. In Bamu Natkan v. Subbaraya Mudalt (4), it was held that the

purchaser under a money-decree could avail himself of the lien of the

original encumbrancer, as a shield and so defeat subsequent encumbran-

cers, and doubtless this ruling is supported by the dicta of the High Court
of Calcutta to which I have referred, namely, that the collateral security

passes to the auction-purchaser. The Calcutta High Court allowed that

the fact that property is mortgaged to one is no bar to the mortgage or

sale of the equity or right of redemption to another. Let; it be assumed
that the mortgagor sells his interest absolutely, then if the mortgagee sues

on the personal undertaking only he must sue the original mortgagor, he
cannot implead the purchaser, and if he obtains a decree he can enforce it

only against the property of the mortgagor who ex hypothesi has no interest

left in the mortgaged property, and if, instead of selling the mortgaged
property he sells the property of the mortgagor, no interest in the collateral

security can pass by such a sale to the purchaser.
In the case now before the Court the mortgagor, instead of making a

transfer of the whole of his interest in the property pledged, aliened it in

part by the creation of a subsequent encumbrance in the nature of a con-

(1) H. C. R. N.W. P. (1968), p. 171.

(3) 14 B.L.R. 408= 23 W.R. 137.
(2) 14 B. L. R. 425, note.

(4) 7 M.H. C. R. 229.
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difeional mortgage. He thereby conferred on the conditional mortgagee
the right to redeem the first mortgage at whatever time it could have been

redeemed by the mortgagor, and the right in the event of default being made
in payment of the debt due to him to foreclose and hold the property subject
to the first encumbrance. The estate of the second encumbrancer having
been created before the attachment and sale in execution of the money-
decree cannot be destroyed by the sale, for in my judgment the original

[248] mortgagor did not take the steps necessary to entitle him to enforce
his collateral security, and the sale in execution of his decree on the per-
sonal obligation passed only the rights and interests of the mortgagor
subsisting at tbe time of the sale, and those rights in the mortgaged
property were then burdened with the charge created in favour of the
conditional mortgagee.

It remains to be considered whether an auction- purchaser in

execution of a money-decree can avail himself of a condition in the

mortgage-deed prohibiting alienation. I was a party to tbe decision of

this Court in tbe case of Rajah Ram v. Bainee Madho (1), in which it was
held that the existence of such a condition enabled the auction-purchaser
to resist the claim of a second encumbrancer. On fuller consideration
I am not prepared to support that ruling. The condition is attached to the

charge and not to the personal obligation of the mortgagor, and if the first

mortgagee, wbo can only enforce the charge by suit, elects to abstain from

pursuing that remedy and sues on the personal obligation only, I am of

opinion that the auction-purchaser cannot plead the condition attached to

the lien any more than he can plead the liea. I would reply that Khub
Ohand having purchased under a mere money- decree the interest at the
time of sale remaining in the judgment-debtor, stands in the place of the

judgment-debtor in respect of the interest he acquired by the purchase,
and that be cannot resist the claim of the plaintiff to obtain possession of

the property.

SPANKIE, J. On the case stated to us I should say tha't Khub
Chand, by his purchase ab auction-sale, stands merely in the place of his

judgment-debtor and is bound by bis act, and that he has not, in consi-

deration of his bond, a further right, and cannot successfully contest the

plaintiff's claim under the subsequent mortgage executed by his judg-
ment-debtor by reason of tbe latter having executed it in contravention of

the stipulation in the deed of 1865. It seems to me that we have decided
a very similar point in Full Bench in the case of Akhe Ram v. Nand
Kishore (2).

OLDFIELD, J. Looking to the course of rulings by this Court on the

question raised in this reference and the rule stare decisis, [249] I would

reply to this reference that the auction-purchaser at a sale in execution
of a mere money-decree acquires only the rights remaining in his judg-
ment-debtor at the time of sale.

1876
JUNE 9.

FULL
BENCH.

1 A. 241

(F.B.).

(1) H. C. R. N. W. P. (1872) p. 81, (2). Preceding case.
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Mr. Justice Turner and Mr. Justice Oldfield.

KARIM BAKSH AND ANOTHER (Plaintiffs] v. BUDHA (Defendant)*

[9th June, 1876.]

Public thoroughfare Obstruction Jurisdiction Act X of 1872, s. 521.

No suit for obstructing a public thoroughfare can be maintained in a Civil

Court without proof of special injury.

[P., 10 A. 162 ; 10 A. 498 ; Ap., 9 M. 463 ; R., 10 A. 543 ; D., 9 A. 434.]

THIS was a suit for the removal of a portion of a
"
chabutra," as an

encroachment on a certain road, the plaintiffs alleging that the encroach-

ment was such that carts and other wheeled conveyances were unable to

pass along the road.

The Court of first instance found that the road was not a public

thoroughfare, but the private property of the parties to the suit and other

persons. Holding that the defendants were not entitled to encroach upon
it without the consent of the plaintiffs, it gave the plaintiffs a decree.

The lower appellate Court held, on the assumption that the road was
a public thoroughfare, that, as the plaintiffs alleged no special damage, the

suit was not maintainable.

On special appeal by the plaintiffs to the High Court it was urged
that the road was not a public thoroughfare, and that, even if it were, the

lower appellate Court was wrong in holding that the suit was not

maintainable.

Pandit Bishambar Nath, Pandit Ajudhia Nath, and Babu Oprokhash
Chandar, for the appellants.

Mutishi Uanuman Parsad and Lala Bam Parshad, for the respondent.

JUDGMENT.

[250] The judgment of the Court, so far as it is material to the

above contention, was as folllows :

If the road is a public thoroughfare, then, inasmuch as the plaintiffs

alleged no special injury, the suit for the removal of the encroachment
cannot be maintained Baroda Prasad Mosta.fi v. Gora Chand Mostafi (1) ;

Pyari Lai v. Rooke (2) ; Hira Chand Bannerjee v. Shama Charan Chatter-

jee (3). There is, it is true, a decision to the contrary Jina Ranchod v.

Jodha Ghella (4), but the weight of authority supports the view taken by
the Judge, which accords with the English law on the subject and is based

on principles well understood. But it must be determined whether the

road in suit is a public thoroughfare

*
Special Appeal, No. 172 of 1876, from a decree of the Judge of Allahabad, dated

the 12th February 1876, reversing a decree of the Munsif, dated the Slat July, 1875.

(1) 3 B L.R. A. C. 295= 12 W. R. 160, followed in Raj Lukhee Debia v. Chun-
der Kant Chowdry, 14 W. R. 173 ; Bhageeruth Rishee v. Gokool Chunder Mandal, 18

W.R. 58 ; Bhageeruth Doss v. Chundee Churn, 22 W. R. 462
; Ramtaruk Karati v.

Dinanath Mandal, 1 B. L. R. 184 = 24 W. R. 414
; and Parbati Charan v. Kali Nath,

6B.L. R. App. 73.

(3) 3 B. L. R. A. C. 305 = 3 B. L. R. App. 43 = 11 W. R. 434.

(3) 3B. L.R. A. C. 351.

(4) 1 B. H. 0. R. 1.
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1 A. 250,

APPELLATE CIVIL.

Mr. Justice Turner and Mr. Justice Oldfield.

ZAIBULNISSA BIBI (Defendant) v. KULSUM BIBI (Plaintiff).*

[16bh June, 1876.]

Act IXof 1871, s. 5-b. Appeal Limitation Sufficient cause.

A certain suit was dismissed on the 26th July 1875, on which day the plaintiff

applied for a copy of the Court's decree. She obtained the copy on the 3lst July, and
on the 31st August, or one day beyond the period allowed bylaw, she presented an

appeal to the appelkte Court. Sbe did not assign in her petition any cause for not

presenting it within such period, but alleged verbally that she had miscalculated
the period. Tbe appellate Court recorded that it should excuse the delay, and
admitted the appeal.

[251] Held, that there was, under the circumstances, no sufficient cause for
'

the delay. (1)

An appellate Court should not admit an appeal after the period of limitation

prescribed therefor without recording its reasons for being satisfied th*t there was
sufficient cause for no*; presenting it within such period.

[R., 6 B. 304.]

THIS suit was dismissed by the Court of first instance on the 26th

July 1875. On that day the plaintiff applied for a copy of the Court's

decree, which was furnished on the 31st
: July. On the 31st August. she

presented an appeal to the lower appellate Court, but did not assign in

her petition any cause for not presenting it within the period of limitation

prescribed therefor by art. 151, sch. ii, Act IX of 1871. It was alleged,

however, in special appeal, that her excuse was that she had miscalculated
the period. The lower appellate Court recorded simply that it should
excuse the delay and admitted the appeal, and eventually gave the plaintiff

a decree.

On special appeal by the defendant to the High Court it was objected
that the lower appellate Court was not competent to admit the appeal
after the period of limitation ordinarily allowed by law without finding
that the plaintiff had sufficient cause for not presenting it within such

period, and that the cause alleged was not sufficient.

The Senior Government Pleader, (Lala Juala Parshad) and Munshi
Hanuman Parshad, for the appellant.

Babu Oprokash Ghandar and Shah Assad Ali, for the respondent.

JUDGMENT.
The judgment of the Court, so far as it related to the above objections

was as follows :

We admit the validity of these objections. Assuming the Judge
considered the excuse now alleged for the delay in the presentation of the

*
Special Appeal No. 478 of 1876, against a decree of the Judge of Allahabad,

dated the 17th March 1876, reversing a deorea of the Subordinate Judge, dated the

26th July 1875.

(1) For circumstances under which there was sufficient cause for delay in filing an

appeal, see The Secretary of State for India v. Mutu Sawmy, 4 B L.R. App. 84= 13

W.R. 245; and Surbhai Dayaljiv. Raghunathji Vamnji. 10 B.H.O.R. 397, where,
on appeal to the High Court against an order rejecting an appeal a? being presented
after the period of limitation prescribed therefor, sickness was pleaded as a cauae for the

delay, the Court refused to direct the lower Court to take evidence in the matter
Petition of Mazoom Ali Khan, 1 W.R. Mis. 23.

1876
JUNE 16.

APPEL-

LATE
CIVIL.

1 A. 250.
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appeal in the Court below (of which there is no proof), [252] we can-

not hold that an error in the calculation of the time allowed was, under

the circumstances, sufficient cause for the delay. We decree the appeal,

and, reversing the order of the lower appellate Court, reject the appeal

presented to the Judge on the gronnd that it was barred by limitation.

The appellant will recover costs in this and the lower appellate Court

from the respondent

1 A. 252.

APPELLATE CIVIL.

Mr. Jiistice Turner and Mr. Justice Spankie.

TULSI RAM AND OTHERS (Defendant) v. GANGARAM (Plaintiff}.*

[26th June, 1876.1

Act VIII 0/1859, s. 7.

The fact that, at the time when the purchaser of certain lands sued, with a view
of confirming his title to the lands under his purchaser, for a decree declaring
such title, he was in a position to have sued for possession of the lands, was no
bar under the provisions of s. 7, Act VIII of 1859, to his subsequently suing for

possession of the same.

[Diss., 8 Ind. Gas. 9 (14) ; Ap., 80.483 (F.B.);R., 34 A. 172 (179) = 9 A. L.J. 111 =
13 Ind. Gas. 154.]

THIS was a suit for the possession of certain lands and for the mesne

profits of the same for three years. The suit was based on a deed of sale

executed in the plaintiff's favour by Baldeo, tbe father of the defendants,
on the 23rd of December 1862. The plaintiff had sued Baldeo on the 2nd
of June 1864 for a declaration of his rights under the sale, on the ground
that Baldeo bad failed to fulfil his promise of putting him into possession
of the lands, and had obtained a decree on a confession of judgment.

The Court of first instance dismissed the present suit on the ground
that it was barred by s. 7, Act VIII of 1859. The lower appellate Court
was of a different opinion, and reversing the decree of the first Court,
remanded the suit for a decision on the merits.

On special appeal by tbe defendants to the High Court it was again
contended that the suit was barred by tbe provisions of that section.

Pandit Bisambar Nath and Munshi Sukh Bam, for the appellants.
Tbe Senior Government Pleader (Lala Juala Parshad) and Pandit

Ajudhia Nath, for the respondent.

JUDGMENT.

[253] Tbe judgment of the Court was as follows:

The plaintiff sued to obtain possession of 4 bigbas, 12 biswas of land

out of 92 bigbas, 12 biswas, and one-fourth of 1 bigha, 11 biswas (jureebi),
iituate in Thoke Muhoor, Mauza Eahtori, together with mesne profits
for three years.

It appears that, on December the 23rd, 1862, Baldeo, the father of

the defendants, sold the lands in suit with other lands to the plaintiff,

and with a view, it is said, of confirming his title, he in 1864 sued for and

*
Special Appeal, No. 572 ot 1875, from a deciee of the Subordinate Judge of

Agra, dated the 20th May 1875, reversing a decree of the Munsif, dated the 20th
March 1875.
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obtained a decree declaring his rights under the sale. It is admitted that

he had not at the time of the institution of the declaratory suit and that

he has not up to the present time obtained possession.
The defendants pleaded inter alia that the suit was barred by the

provisions of s. 7, Civil Procedure Code. The Munsif allowed the plea
and dismissed the suit without trial on the merits. The lower appellate
Court held that the suit was not barred and remanded it for trial under
8. 351, Civil Procedure Code. The lower appellate Court considered that

s. 7 applies to cases in which the plaintiff omits to seek relief in respect of

a portion of his claim, and not to cases in which, although he may be

entitled to claim more than one kind of relief, he seeks for the time one

remedy only.
In our judgment che lower appellate Court has properly interpreted

the provisions of the section referred to. We have not now to consider

whether the plaintiff ought to have obtained a declaratory decree, seeing
that he might have obtained that relief in an ordinary suit for possession.
We have to determine whether, in seeking a declaratory decree to establish

his purchase-deed, and omitting to sue for possession, he can be held to

have omitted any portion of the claim arising out of the cause.'of action he
then put in suit. The cause of action he then put in suit did not necessarily
involve any breach of the contract to deliver possession. The plaintiff

might have obtained a declaratory decree without entering on the ques-
tion of possession. For these reasons we hold that s. 7 is inapplicable,
and we consequently affirm the order of the lower appellate Court and
dismiss the appeal with costs.

1 A. 284.

1254] APPELLATE CIVIL.

Mr. Jiistice Turner and Mr. Justice Spankie.

TIMAL KUARI (Plaintiff) v. ABLAKH EAT AND OTHERS (Defendants}
*

[26th June, 1876.]

Act XV11I of 187.3 Act IX of 1871, s, 15 Limitation.

Stmble, that the provisions of s. 15, Act IX of 1871, ate not applicable to suits

or applications under Act XVIII of 1873.

THIS was a case stated by an Assistant Collector of the first class

for the opinion of the District Judge. The case was as follows :

The plaintiff was illegally ejected from certain land in or before the

year 1873, and in January 1876 made an application under s. 95, cl. (n),

of Act XVIII of 1873 to recover possession of the same. The defendants

raised the objection that, under cl. (e), 8. 96, Act XVIII of 1873, applica-
tions under cl. (n), s. 95, could not be brought after six months from the

date of wrongful dispossession, but as it appeared that the plaintiff had

spent the time intervening between the date of his dispossession and the

date of bis application, prosecuting suits, for the recovery of the land,

instituted by him in Courts which had no jurisdiction to try such suits,

the Assistant Collector referred to the District Judge the question whe-
ther the provisions of s. 15, Act IX of 1871, apply to applications under
Act XVIII of 1873 or not ?

*
Miscellaneous Regular Appeal, No. 26 of 1876, against a judgment of the Judge

of Ghaiipur, dated the 21st February, 1876.
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The District Judge decided that they did got apply either fco suits or

applications, relying on Nona v. Dhoomun Dass (1) and Madhco Soodun

Mojoomdar v. Brojonath Koond Chowdhry (2).

The plaintiff appealed against this decision to the High Court, con-

tending thab the Assistant. Collector was not competent to make a reference

under s. 204, Act XVIII of 1873, and thab the decision was erroneous.

Mr. Conlan and Babu Baroda Parshad, for the appellant.

Lala Lalta Parshad, for the respondeut.

JUDGMENT.

[255] The judgment of the Court was as follows :

The appellant rightly contends that the Assistant Collector had no

power to make the reference, and that consequently the Judge's opinion
cannot be regarded as authoritatively binding OQ the Assistant Collector and
the parties to the proceeding. It is not necessary for us to go on to con-

sider the validity of the second plea, but we may notice that the opinion
recorded by the Judge appears to be in conformity with the ruling of the

Privy Council in Unnoda Persaud Mookerjee v. Kristo Coomar Moitro (3),

in which it was held that the analogous provisions of s. 14, Acb XIV
of 1859, do nob apply to suits instituted under Act X of 1859, because the

latter is a special law. On similar grounds it was ruled in Mahomed
Bahadur Khan v. The Collector of Bareilly (4) that the provisions of the

Limitation Law relating to disability do not apply to enlarge the period

of limitation prescribed by Acb IX of 1859. We must, however, declare

the reference to the Judge has no legal effect and his opinion cannot be

held binding on the parties. We order the Judge to return the reference

to the Assistant Collector, that it may be submitted through the proper
channel should the Collector think fib to make a reference, and we shall

direct each party to bear his own costs.

1 A. 235 (F.B.) = 1 Ind. Jur. 198.

BEFOKE A FULL BENCH.
Sir Bobert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie and Mr. Justice Oldfield.

SHAM KUAE AND OTHERS (Defendants) v. GAYA DIN AND ANOTHER
(Plaintiffs).* 1 28th June, 1876] .

Hindu Law Adoption Inheritance.

An adopted son under the Dattaka Mimansa and Mitakshara succeeds to property
to which his adoptive mother succeeded as the heiress of her father (5).

[F., 6 G. 256 (F.B.). ; R., 33 B. 404 ; 11 Bom. L.R.. 641.]

*

Special Appeal. No. 923 of 1875, against a decree of the Judge of Azamgarah,
dated the llth June 1875, reversing a decree of the Subordinate Judge, dated the 15th

January 1875.

(1) H.O.R. N.W.P. 1873, p. 30. (2) 5 W.R. Act X, Rulings, 44.

(3) 15 B.L.R. 60 note = 19 W.R. 5
; adopting the view taken by the Puil Bench of

the Bengal HM?b Court in their decision in Paulson v. Madhusudan Pal, B.L.R., Sup.
Vol. 101 = 2 W.R. Act X Rulings, 21.

(4) 1 I. A. 167 (P.O.) = 13 B.L.R. 292.

(5) See, however, besides the cases cited afterwards, Chmnaramakristna Ayyar
v. Minatchi Ammal, 7 M. H.C.R. 245.
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[256] THE plaintiffs in this suit were the sons of Sheodat Singh, the

adopted son of Kamdat Singh, the deceased husband of Birja Kuar,
deceased. They claimed a declaration of their right to, and possession of,

certain share in certain villages which Birja Kuar had inherited from her

father Lotaa Singh, in virtue of a will which Birja Kuar had executed in

their favour, with the consent of their father, and in virtue of their father's

right of succession, under Hindu law, to the property of Birja Kuar, his

adoptive mother. The defendants were descended from other daughters
of Lotan Singh.

The Court of first instance dismissed the suit. On appeal by the

plaintiffs the io^er appellade Court gave them a decree.

On special appeal by the defendants to the High Court, the Court

(Turner and Spankie, JJ.) referred the following question to the Full

Bench, viz.
"
Whether an adopted son is entitled to succeed to property which

descended to the wife of the adopting father as the heiress of her father."

Lala Lalta Parshad and Munshi Kashi Parshad, for the appellants.
The Senior Government Pleader (Lala Juala Parshad) and Munshi

Hunuman Parshad, for the respondents.

OPINION.

The opinion of the Full Bench was as follows :

Looking to the object of the rite of adoption, we find it to be to

ensure by providing a son the spiritual benefit of the adoptive father and
the perpetuation of his family name (Dattaka Mimansa, ss. 1 9), rather
than to obtain any benefit for the adoptive mother, whose happiness in a

future state is not so dependent on having a son to perform the funeral

obsequies and can be otherwise secured (Dattaka Mimansa, s. 1, v. 29),

and it; is also the fact that the wife has no power to adopt on her own
account, the right being absolute in the husband. Such being the case,

there is no doubt at first sight much force in the contention that the

adoption of a son merely affiliates him in the family of the adoptive father,

and not of the adoptive mother, and that be cannot in consequence suc-

ceed by inheritance to the property which descended to his adoptive mother

[257] as heiress of her father. But on the other hand we find that the
wife is associated in making the adoption with the husband, and its effect

is declared to be to make the adopted child the son of the adoptive mother
as well as of the adoptive father.

"
By the husband's mere act of adoption

the filiation of the adopted son, as son of the wife, is complete in the same
manner as her property in any other thing accepted by the husband "-

Dattaka Mimansa, s. 1, v. 22. Nowhere do we find it stated that there is any
difference in the effect obtained by this filiation with reference to the son's

position towards the adoptive father and mother or their families, while
we know that in respect of the natural father and mother the effect is alike

to completely sever the adopted son from the families of both.
"
A given-

son must never claim the family and estate of his natural father. The
funeral cake follows the family and estate, but of him who has given away
his son the obsequies fail

"
Dattaka Mimansa, s. 6, v. 6.

"
The estate of

the maternal grandfather also like that of the father lapses from the son

given
"

Dattaka Mimansa, s. 6, v. 51. When the separation is so complete
from the natural father and mother's family in the absence of texts to the

contrary, it may perhaps be not assuming too much to infer that the
affiliation by adoption is into both families of adoptive father and mother.
But we have what seems to be an express text to that effect. Dattaka
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Mimansa, s. 6, v. 50 declares" The forefathers of the adoptive mother

only are also the maternal grandsires of sons given, and the rest : for the

rule regarding the paternal is equally applicable to the maternal grandsires
of adopted sons." There is also another fact which affords the strongest

argument in favour of the adopted son's right of succession, and this is

that he has the right to perform funeral obsequies to his adoptive mother's

father. In Dattaka Mimansa, s. 6, vv. 52,53,we find "Accordingly Hemadri
himself, from not being satisfied with that (just stated), has advanced the

other position :

'

In the same manner as for the secondary father, a funeral

repast must be performed in honour of the secondary maternal grandfather
and the rest.' And this even is proper. The adopted son as substitute

for the real legitimate son being the agant of rites performed by a legitimate

son, it follows that he is the performer of funeral repasts, the objects of

which are the manes in honour of whom a legitimate son performs
[258] such repast." This right of performing the obsequies indicates a

right of heirship in the family of the adoptive mother. We have seen the

rule laid down by Manu to be -"A given-son must never claim the family
and estate of his natural father," and the reason assigned is because "the
funeral cake follows the family and estate," and the same reason is assigned
in v. 51, s. 6, Dattaka Mimansa, why the given-son cannot claim the estate

of his natural maternal grandfather
'

the funeral cake follows the family
and estate ;'

"
the family and estate are declared to be the cause of per-

forming the funeral repast." So when we find that the adopted son

performs by right the obsequies of his adoptive maternal grandfather, it

will follow that he does so because he is amongst the heirs, or to quote
the text, because

"
the family and estate are the cause of performing the

funeral obsequies," and this doctrine of funeral cake has been held by a

high authority (Sir W. Jones) to be the key to the whole Hindu law of

inheritance.

Amongst decisions on the question, we find that in Morun Moyee
Debeah v. Bejoy Kishto <3ossawe(l),decided on the 23rd July 1863, the High
Court of Bengal held that an adopted son cannot succeed to his adoptive
maternal grandfather's estate when there are collateral male heirs.

There is the case of Gunga Mya v.Kishen KishoreChowdhry('2), decided

on the 17th December 1821, in which a vyavastha was delivered to the effect

that a son adopted with the permission of her husband by a woman on
whom her father's estate had devolved will not be entitled to such estate on
his adoptive mother's death, but such estate will go to her father's brother's

son in default of nearer heirs. This opinion was based on an interpretation

given by the Dayabhaga to the text of Manu by which the adopted son's

right of succession collaterally was confined to succession to property of

persons belonging to the same family as the adopting father. But that

dictum was accepted by one Judge only, and the majority of the Court

expressed no opinion on it, as the point did not arise in the case. The
dictum has, however, been accepted by Mr. Macnaghten Hindu Law,
vol. ii, 187.

[259] Then there is the case of Gungapersad Boy v. Brijessuree
Chowdhrain (3), decided by the High Courb of Bengal on the 30th July

1859, in which the learned Judges considered that the doctrine laid down
in the case of Gunga Mya v. Kishen Kishore Chowdhry stood merely as the

dictum of the Pandit who gave it, and had not been conclusively adopted

(1) W.R. F.B. 121.

(3) 15 8.D.A. Rep. L P. part ii, p. 1091.
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by the Court and could not be said to have acquired all the authority of 1876

a recognised principle of Hindu Law to which the Sudder Court had JUNE 38,

intended to give effect, and the Court proceeded to decide the question
"

before them, which was the converse of that before us, and held that the

relations of the adoptive mother inherit the property of her adopted son BENCH.

just as they would inherit the property of her natural son. .

A~~2B5
In another case, Teencoioree Chatterj ee v. Dinnonath Banerjee(\) the

(p.B.) =
right of inheritance by the adopted son was held to be limited to the i ind. Jar.

adoptive mother's stridhan, and did not extend to the property she had 198.

inherited from her father and paternal ancestors, but this limitation of

the succession proceeded on the ground that the adopted son cannot

perform the shradh of the adoptive mother's father, in which view the

Court appears to have been mistaken.

Referring again to the decision in Morun Moijee Debeah v. Bejoy
Kishto Gossamee, it should be noticed that in that case the Pandits of

Moorshedabad and the Sudder Court gave their opinion that a legally

adopted son can inherit the property of the adopting mother's father.

They thus differed from the dictum given in 182 I
L
and it should be also

noticed that this vyavastha of 1821, on which the Judges in Morun Moyee
Debeah v. Bejoy Kishto Gossamee principally relied, has special reference

to the Dayabhaga law, and will not have equal weight in deciding the

question before us, which must be governed by the Dattaka Mimansa and

Mitakshara.

On a full consideration of the question there seems no valid reason to

doubt that the adopted son does succeed to property which descended to his

adoptive mother as heiress of her father.

1 A. 260.

[260] APPELLATE CIVIL.

Mr. Justice Turner and Mr. Justice Spankie.

JAGAN NATH (Defendant) v. LALMAN (Plaintiff)* [29th June, 1876.]

Act VIII 0/1859, s. 336 Appeal when instituted Memorandum of appeal Limitation.

Where, under the provisions of s. 336, Act VIII of 1859, a memorandum of

appeal is returned for the purpose of being corrected, the appellate Court should

specify a time for such correction.

Where an appellant presented an appeal within the period of limitation

prescribed therefor, and the appellate Court returned the memorandum of appeal
for correction without specifying a time for such correction, the appeal again
presented some days after the period of limitation was presented within time, the
date of its presentation being the date it was presented. &* 'JR

THE period for presenting an appeal in the suit against the decree

of the Court of first instance expired on the 18th December 1875.

The defendant presented an appeal on the 16th December. The lower

appellate. Court returned the memorandum of appeal for the purpose
of being corrected without specifying any time within which the appeal
should be again presented. It was again presented on the 22nd December
and admitted. At the hearing the plaintiff objected that it was

*

Special Appeal, No. 561 of 1876, from a decree of the Judge of Farukhabad, dated
the 29th February 1876, rejecting an appeal against a decree of the Subordinate Judge,
dated the 15th November 1875.

(1) 3 W. E. 49.
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presented after time. The lower appellate Court admitted the validity

of the objection, deciding that the date on which it was presented
the second time must be taken to be the date of its presentation, for the

purpose of computing the period of limitation, and holding that the defend-

ant had shown no sufficient cause for nob presenting it within time,

dismissed it as barred by limitation.

Against this decision the defendant appealed to the High Court.

Pandit Ajudhia Nath, for the appellant.
Pandit Bithambar Nath and Leila Harkishen Das, for the respondent.

JUDGMENT.
The judgment of the Court was as follows :

We are unable to hold that the appeal was presented after the

proper time, for the date of its presentation is the date on which it is

first presented to the officer. In returning the application that

[261] the grounds of appeal might be amended, the Judge should have

prescribed a time within which it should have been again presented in an
amended form. The case of Ismail Sahib v. Arumuga Ghetti (1) appears
to be in point. The decree of the lower appellate Court is set aside and
the case remanded under s. 351 for trial by the lower appellate Court.

1 A. 261 = 1 Ind. Jar. 171.

APPELLATE CIVIL.

Mr. Justice Turner and Mr. Justice Spankie.

TOTABAM (Defendant) v. SHER SINGH AND OTHERS (Plaintiffs).*

[29th June, 1876.}

Act XVIII of 1373, s, 93, cl. (h)Suit far profits Interest.

A Court of Revenue is competent, ia a suit for profits, under s. 93, ol. (h) of

Act XVIII of 1873, to award the interest claimed on such profits,

[R., 6 O.O. 89.]

THIS was a suit under cl. (h), s. 93, Act XVIII of 1873, by five

co-sharers to recover from the remaining co- sharer five sixths of the profits,

together with interest, of a certain mahal for 1280 Fasli. The Court of

first instance gave them a decree for the whole sum claimed. The lower

appellate Court affirmed that decree.

On special appeal by the defendant to the High Court it was
contended that the Court of first instance was not competent to give a

decree for the interest claimed, the defendant not being liable under any
provisions of Act XVIII of 1873 to pay interest.

Munshi Hanuman Parshad and Pandit Bishambar Nath, for the

appellant.
Bibu Jogendro Nath, for the respondents.

*
Special Appeal, No. 559 of 1876, against a decree of the Judge of Mecrut, dated

the 29th February 1876, affirming a decree of the Assistant Collector, dated the 27th

August 1875.

(1) 1 M.H.C.R. 427 ; see also Hidayut Ali v. Maeraj Begum, H.C.R.N.W.
P. 1871, p- 202 ; Beqee Begum v Yusuf Ali. H. C. R. N. W. P. 1874, p. 139; Sham
Chand Roondo v. Kally Kanth Roy, Marsh 336 ; Ram Coomar Shaha v. Dwarkanath
Hazra, 5 W R 207 ; Husrutoolah v. Abdool Kadir. 6 W. R. 39 ; Greesh Chunder

Singh v. Rim Eishen Bhuttacharjee, 7 W. R. 157 ; Mengur Munder v. Huree Mohun,
23 W. R< 447 ; and see also the Indian Limitation Act, s. 4, Explanation.
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JUDGMENT. 1876

[262] The judgment of the Court, so far as it is material to the above JuNE ' 29>

contention, was as follows : APPEL-
It is true that the Kent Act does not expressly declare that interest

will accrue on other sums which may be recovered in the Revenue Court LATE

except sums due in respect of rent, but neither does it declare the Eevenue CIVIL.

Courts incompetent to award interest, and it would be contrary to the
^ ^ 261=

policy of the Act to compel a plaintiff to resort to the Civil Court to . , ', ,

obtain compensation in the way of interest for the default in payment of .

'

sums which are only recoverable in the Revenue Courts. As it has been

the practice in the Revenue Courts to decree interest on arrears of profits,

we shall not interfere with the decree of the Court below in this respect.

1 A. 262.

APPELLATE CIVIL.

(Mr. Justice Turner and Mr. Justice Spankie).

GAURI (Plaintiff] v. CHANDRAMANI (Defendant).* [29th June, 1876.]

Hindu Law -Hindu Widow Family Dwelling-house Bight of Residence.

A Hindu widow, who resides with her husband and the members of his family
in the family dwelling-house while be is alive, is entitled to reside therein after

his death, and cannot be ousted by the auction-purchaser of the rights and
interests in the house of her husband's nephew.

Mangala Devi v. Dinanath Base (') followed (2).

[F., 3 A. 353 ; 2 B. 494 ; 13 B. 101 ; R., 12 M. 260 (F.B.) ; A.W.N. (1887) 279 ; D.,
2 A. 141.]

THE plaintiff in this suit was the auction-purchaser of the rights
and interests in a certain dwelling-house of his judgment-debtor, Bindesri

Parsbad.

Bindesri Parsbad was the son of Lachman Parshad, deceased, and
nephew of Beni Parshad, also deceased.

When the plaintiff endeavoured to obtain possession of the house h
was resisted by the defendant, the childless widow of [263] Beni Parshad,
who was residing in the house, and claimed the right to reside in a moiety
thereof as her husband's widow. He therefore brought the present suit-

to eject her.

The Court of first instance gave him a decree. The lower appellate
Court held, on the ground that a moiety of the house was admittedly the

separate property of Beni Parshad, that the defendant was entitled to the

right of residence claimed by her, and dismissed the plaintiff's suit.

The plaintiff appealed to the High Court.

Lala Lalta Parshad, for the appellant.
The respondent did not appear.

JUDGMENT.
The judgment of the Court was as follows :

It does not appear to have been admitted that the property was held

by Lachman Parshad and Beni Madho in equal shares, but assuming it

*
Special Appeal No. 469 of 1879, against a decree of the Subordinate Judge of

Gorakhpur, dated the 17th February 1876, reversing a decree of the Munsif, dated the
30th November 1875.

(1) 4 B.L.E.O.J. 72 = 12 W.R.O.J. 35.

(2) See, however, Mohun Oeer v. Tola, H.C.R.N.W.P. 1872, p. 153.
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was the joint property of the two brothers, the widow of Beni Madho is

entitled to live in it, it being the house in which she resided with her hus-

band. She cannot be ousted by a purchaser of her nephew's right.

Mangala Debi v. Dinanath Bose (1). The house is a small one, and it is

not shown that one moiety is more than sufficient as a residence for the

Mussammat. We shall not therefore disturb the decree of the lower

appellate Court, but dismiss the appeal with costs.

1 A. 263.

APPELLATE CIVIL,

BISHAN CHAND (Defendant) v. AHMAD KHAN AND OTHERS (Plaintiffs)
*

[30th June, 1876.]

Act IK of 1871, s. 5 a. Institution of Suit Limitation.

Held, that where the period of limitation prescribed for a suit expired when
the Court was closed for a vacation, and the Court, instead of re-opening after the
vacation on the day that it should have re-opened, re-opened on a later day, and
the suit was instituted when it did re-open, it was instituted within time.

[264] THTS suit was instituted in the Court of the Subordinate Judge
of Ghazipur on Monday, the 16th November 1874. The cause of action

was stated in the plaint to have arisen on the 2nd November 1871.

The Subordinate Judge dismissed the suit, holding that the period of

limitation applicable to it was two years. On appeal by the plaintiffs the

District Judge held that the period applicable was three years, and that,

as that period expired when the Court of the Subordinate Judge was closed,

and the plaintiffs had instituted the suit on the day the Court re-opened,
it was instituted within time.

The Court of the Subordinate Judge was closed from the 12th

October 1874 to the 13th November 1874, in accordance with a list of days
to be observed as close holidays in 1874 by the Courts subordinate to the

High Court, such list being prepared by the High Court and published in

the local Gazette, under the provisions of s. 17, Act VI of 1871. It should

have reopened on Saturday the 14th November 1874, but did not do so

until Monday the 16th November 1874, under an order issued by the

District Judge.
On special appeal by the defendant to the High Court it was contend-

ed that the suit was barred by limitation, not having been instituted on
the 14th November 1874.

Munshi Hanuman Parshad and Pandit Ajudhia Nath, for the appellant.
Pandit Bishambar Nath and Shah Assad Ali, for the respondents.

JUDGMENT.

The judgment of the Court, so far as it is material to the above

contention, was as follows :

It appears that the Court should have sat on the 14th November 1874,

and if it had done so, the suit, according to the Judge's [265] view of the

limitation that applies, would have been within time. The Judge does nob

*
Special Appeal, No. 534 of 1876, from a decree of the Judge of Gbazipur, dated

the 19th April 1876, reversing a decree of the Subordinate Judge, dated the 12th June
1875.

(1) 4 B. L. R. O. J. 72= 12 W. B. 0. J. 35.
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notice the fact that the Court did not sit on the 14th, but confines his

remarks to the point that, when the Court opened, the petition was filed, and
the limitation being three years, not two years as found by the first Court,
the suit was within time. It was contended that the Courts did not sit

because the Judge had issued an unauthorized order that they were not to

open until the Monday following Saturday the 14th, on which day they
should have been opened after the close of the vacation. The Judge's
unauthorized order cannot, it is urged, override the law of limitation, which
must be applied strictly. It does not appear why this order was issued ;

probably it was to suit the convenience of the Judges on their return to

their Courts after the vacation, because Sunday caused another break
between Saturday and Monday. There wa? considerable difference of

opinion before the passing of the present Limitation Law, as to whether
Act XIV of 1859 was to be strictly applied in a case of this nature
when a Court happened to be unexpectedly closed (1). In the present
case the plaintiff appears to have brought his claim to the Munsif
and to have been ready to present it on the 14th. It is dated the

14th, so is the vakalat-nama and the plaint was presented on Monday
the 16th. In such a case we should not be disposed to apply the

strictest interpertation, and looking at the terms of s. 5, cl. (a), Act IX
of 1871, we do not think that we are called upon to do so. The section

provides, that, if the period of limitation prescribed for any suit, appeal, or

application expires on a day when the Court is closed, the suit, appeal, or

application may be instituted, presented, or made on the day that the
Court re-opens. This was the course followed in the case before us, and
the section appears to us wide enough, since it does not refer to vacations
or holidays, to admit of the entertainment of the suit.

1 A. 266.

[266] APPELLATE CIVIL,

(Mr. Justice Turner and Mr. Justice Spankie).

RAM GOLAM AND OTHERS (Defendants) v. SHEO TAHAL AND OTHERS
(Plaintiffs)* [7th July, 1876.]

Decree Judgment -Appeal.

The plaintiffs in this suit claimed, as the heirs of G, possession from the
defendants of certain lands which O had mortgaged to the defendant, alleging
that the mortgage-debt had been satisfied from the usufruct. The defendants
denied the title of the plaintiffs to redeem, asserting also that the mortgage-debt
had not been satisfied. The Court of first instance held that the plaintiffs wera

*
Special Appeal, No. 554 of 1876, against a decree of the Judge of Ghazipur, dated

the 17th February 1876, affirming a decree of the Additional Subordinate Judge, dated
the 8th April 1875.

(1) In the following cases it was held that a plaintiff was not entitled to deduct
the time the Court was closed from the period of limitation applicable to his suit

under Act XIV of 1859, that Act giving no discretion to the Court to extend such

period Rajkristo Roy v. Dinobundho Surma, B L.R., Sup. Vol., 360= 3 W.R. ,8.0.0.
R., 5 ; McKilligan v. Tarinee Churn Singh, 3 W.R.. 209 ; Kudomessuree Dossee v.

Enam Ali, 20 W.R . 167 ; Ramiaamy Chetty v. Venkatachellapatty Chetty, 2 Mad.
H.G R. 408. In Manirun v. Luteefun, 3 W.R., 46, it was held otherwise.

Where the time fixed by the decree in a suit for pre-emption for the deposit of the

purchase-money expired when the Court was closed, its deposit when the Court

re-opened was held to have been made within time Muchul Kooer v. Laljce, H.C.R.,
N.W.P. 1870, p. 112.

1876
JUNE 30.

APPEL-

LATE
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1 A. 263.
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entitled to redeem, but dismissed the suit on the ground that the mortgage-
debt had not been satisfied.

Held, that the defendants were entitled to appeal, the case of Pan Kooer v.

Bhugwunt Kooer (1) not being applicable to this case.

[Ap., 2 A. 497 (F.B.) ; 17 A. 174 ; 9 C.W.N. 584.]

THE plaintiffs in this suit claimed, as the heirs of Gunnu Duhay, to

recover possession from the defendants of certain lands which Gunnu
Dubay had mortgaged to their ancestor in 1835 for Us. 25, alleging that

the mortgage-debt had been satisfied from the usufruct. They also claimed

inesne profits.

The defendants denied that the plaintiffs were the heirs of Gunnu
Dubay, asserting that they themselves were his heirs, and that they held

possession of the lands in suit as such, having originally held possession
of them under the mortgage. They also denied that the mortgage-debt
had been satisfied from the usufruct.

The Court of first instance found that the plaintiffs were the heirs of

Gunnu Dubay, but dismissed the suit on the ground that the mortgage-
debt had not been satisfied. Its decree was in these terms : "It is ordered

that the plaintiffs' claim be dismissed in ids present form."

The defendants appealed impugning the decision of the Court of first

instance that the plaintiffs were the heirs of Gunnu Dubay. The lower

appellate Court dismissed the appeal on the ground that [267] it was an

appeal against the decision of the Court of first instance and not the decree,

referring to Pan Kooer v. Bhugwant Kooer (1). On special appeal by the

defendant to the High Court it was contended that the lower appellate

Court had misapplied that case.

Mir Akbar Hussain, for the appellants.

The Senior Government Pleader (Lala Juala Parshad), for the

respondents.

JUDGMENT.
The judgment of the Court was as follows ;

We are of opinion that the ruling of the Full Bench does not apply in

this case. The appellant is dissatisfied with the decree of the Court of first

instance. He contends that the respondents have, under no circumstan-

ces, a right to redeem, and that their suit should have been dismissed

absolutely and not in such a manner that they are at liberty to come into

Court again. We admit the force of the objection, and decreeing the

appeal, remand the case to the lower appellate Court for decision on the

merits.

(1) H. 0. E. N. W. P. 1874, p. 19.
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1 A. 267 (F.B.).

BEFOBE A FULL BENCH.

(Sir Robert Stuart, Kt., Ch^ef Justice, Mr. Justice Turner, Mr. Justice

Spankie, and Mr. Justice Oldfleld.)

ANANT DAS (Defendant) v. ASHBUBNEB AND Co. (Plaintiffs.)*

[27th July, 1876.J

Act IX of 18T2(Contract Act), s. |28 Agreement not to appeal Void Agreement.

Where, ID consideration of A giving B time to satisfy a decree against him held

by A, B agreed not to appeal against the deoree and did appeal, held that the agree-
ment was not prohibited by s. 28 of Act IX of 1672, and that the appellate Court
was bound by the rules of justice, equity, and good conscience to give effect to it

and to refuse to allow B to procead with the appeal which he had instituted in

contravention of it.

[F., 8 C. 455 ; D., 3 A. 152 ; 5 O.C. 49.] ,J

ASHBUBNEB AND Co., the respondents in this appeal, had obtained a

decree against Anant Das, the appellant. On the 24th July, 1875, while

certain proceedings in execution of that decree were pending, Anant Das
entered into an agreement with Ashburner and Co. by which he bound
himself not to appeal from the decree if they would give him until the 20th

September, 1875, to satisfy it. The agree- [268]ment and consent

having been notified by the parties to the Court executing the decree, it.

directed execution to be stayed.
Anant Das contrary to the agreement above-stated preferred the

present appeal to the High Court. The respondents urged, when it came
on for hearing, that it ought not to be entertained. The appellant contended
that the agreement was void under the provisions of s. 28, Act IX of 1872.

The Court (Turner and Oldfield, JJ.), being doubtful whether the

terms of that section applied, referred to the Full Bench the question
whether, under the circumstances stated, the appellant ought to be allowed

to proceed with the appeal.
The Senior Government Pleader (Lala Juala Parshad), for the appel-

lant, contended that; the agreement was void under s. 28, Act IX of J872.

Mr. Howard (with him the Junior Government Pleader, Babu Dwarka
Nath Banarji), for the respondents, contended that the section was not

applicable. The agreement is a valid agreement, and the consideration

viz., the granting of time, good and sufficient. He referred to Munshi Ali

v. Maharani Inderjit Koer (1).

OPINIONS.

STUABT, C,J. I would answer this reference in the negative. It is

perfectly clear that s. 28 of the Contract Act does not apply to such a

case, while in my judgment the agreement of the 24th July, 1875, was a

valid and reasonable arrangement which can be enforced. The appellant
therefore ought not to be allowed to proceed with his appeal.

TUBNEB, SPANKIE, and OLDPIKLD, JJ., concurred in the following

opinion :

Section 28, Act IX of 1872, declares that every agreement by which

any party thereto is restricted absolutely from enforcing his rights under or

*
Begular Appeal, No. 109 of 1875, against a deoree of the Subordinate Judge of

Gorakhpur, duted the 10th July, 1875.

(1) 9 B. L. R. 460.
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in respect of any contract by the usual legal proceedings in the ordinary
tribunals is void to that extant. These provisions appear bo embody a general
rule recognised in the English Courts which prohibits all agreements
purporting to oust the jurisdiction of the Courts

;
but notwithstanding this

rule it was long since determined that, if a person after mature delibera-

[269] tion enters into an agreement for the purpose of compromising a

claim bona fide made to which he believas himself to be liable, and with
the nature and extent of which he is fully acquainted, the compromise of

such a claim is a sufficient consideration for the agreement, and the

agreement is valid. This principle has baen recognised in the Indian law
in the provisions of the Procedure Code, which enable the parties to a suit

to go before the Court and obtain a decree in the terms of a compromise.
Furthermore, that the parties to a suit may before a decision is passed in

the Court of first instance agree to abide by the decision of that Court
and forego their tight of appeal is shown by the decision of the Privy
Council in Munshi Amir Ali v. Maharani Inderjit Koer (1). That case

was, it is true, decided before the Indian Conbract Act was passed, but if,

as we are of opinion, the provisions on which the appellant relies only
declare what was before a recognised rule of law, it is an authority in

favour of the conclusion at which we have arrived, that those provisions
are not applicable to the circumstances of the present case. By the agree-
ment not to appeal, for which the indulgence granted by the respondents
was a good consideration, the appellant did not restrict himself absolutely
from enforcing a right under or in respect of any contract. He forewent
his right to question in appeal the decision which had been passed by an

ordinary tribunal. Such an agreement is, in our judgment, prohibited
neither by the language nor the spirit of the Contract Act, and an appel-
late Court is bound by the rules of justice, equity, and good conscience to

give effect to it and to refuse to allow the party bound by it to proceed
with an appeal.

1 A. 269.

APPELLATE CIVIL.

(Mr. Justice Turner and Mr. Justice Oldfield).

THE MUNICIPAL COMMITTEE OF MORADABAD (Defendants) v. CHATRI
SINGH (Plaintiff)* [27th July, 1876.]

Act XV of 1873 (North-Western Provinces and Oudh Municipalities Act), ss. 28, 43

Local Government Notice of suit Special Appeal.

Where, in a suit against a Municipal Committee, the Magistrate of the District

was impleaded as representing the Local Government, the Court [270] refused

to allow the plea that the Local Government had not been made a party to the

suit in accordance with the provisions of s. 28, Act XV of 1873.

The notice previous to suing a Municipal Committee for a thing done by them
under that Act required by s. 43 of the Act is only necessary where compensation
is claimed for the thing done.

The plea that no notice was given as requried by s. 43 cannot be taken for the

first time in special appeal.

*
Special Appeal, No 341 of 1876, against a decree of the Subordinate Judge of

Moradabad, dated the 7th January, 1876, reversing a decree of the Munsif, dated the

30th September, 1874.

(1) 9 B. L. E. 460.
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Qucere. Whether a plea that the Local Government has not been made a 1876
party to a suit against a Municipal Committee in accordance with s, 28 can he

TTTT/V 27
taken for the the first time in special appeal.

IF., 16 M. 296; Ap., 4 A. 102; R., 4 A. 339= A.W-N. (1882) 63 ; 22 B. 289 (F.B.) ; 25 APPED-
B. 142; D., 28 A. 600= 3 A.L.J. 341 = A.W.N. (1906)107.] LATE
ONE Dhokal Singh complained to the Magistrate that the plaintiff CIVIL.

was encroaching on a certain public highway in the Municipality of

Moradabad. The Municipal Committee took the matter up, and in the 1 * 269.

carrying out of a resolution by them the line of the highway was marked
out so as to admit of the passage of carts. The plaintiff instituted the

present suit against Dhokal Singh and against the Magistrate of the Dis-

trict or President of the Municipal Committee and as representing the

Local Government, in which he claimed to be maintained in possession of

the piece of land which he alleged would be cut off his property if the high-

way were carried along the line marked out. The Court of first instance

dismissed the suit, holding that the plaintiff had failed to prove his title to

the land. The lower appellate Court, holding that the land was the plaint-
iff's property, gave him a decree.

On special appeal to the High Court by the Magistrate as President of

the Municipal Committee, it was urged that the suit should be dismissed

as the Local Government had not been made a party thereto in

accordance with the provisions of s. 28, Act XV of 1873, and that the suit

was not maintainable because notice of action was not given in accordance
with s. 43 of that Act.

The Senior Government Pleader (Lala Juala Jfarshad), for the

appellant.

Pandit Bishambar Nath and Mir Zahur Hussain, for the respondent.

JUDGMENT.
The judgment of the Court, so far as it is material to the above

contention, was as follows :

A plea was, however, urged which is not entered in the memoran-
dum of grounds of appeal that the suit ought to be dismissed on

[271] the ground that the Local Government had not been made a party
in accordance with the provisions of s. 28, Act XV of 1873. Inasmuch as

in a former case (1) this objection had been allowed in special appeal and
the suit remanded to the Court of first instance for retrial after adding the

Local Government as defendant, we permitted the plea to be argued al-

though it was not entered in the memorandum. In the present instance

it appears to us that the plea should not be allowed. It is the practice to

implead the Collector a-8 representing the Local Government. The Collector

and the Magistrate are one and the same person, and in this suit the

Magistrate was impleaded not only as President of the Municipal Com-
mittee, but as representing the Local Government.

At the most it appears to us in this case there was a misdescription
of the officer representing Government, a misdescription which that officer

might have applied to have corrected. Consequently, assuming that it

would be a valid plea in special appeal that the Government must neces-

sarily have been impleaded, and on this point we must not be taken to

express an opinion, we hold that the plea cannot arise in this suit because
the Government was impleaded.

(1) Unreported.
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1876 The question which next calls for decision is whether or not the suit

JULY 27. should be dismissed because notice of action was not given in pursuance
of s. 43 of the Act. This plea was not, it appears, raised in either of the

APPEL- Courts below, and it is not a plea affecting the decision on the merits. It

LATE therefore can hardly be held to be a good plea in special appeal. We may,

ClYIL. however, observe, that a plea based on similar provisions in a former Acfe

was considered by the Court in an unreported case. It was then pointed out
\ A. 289. that, on the construction of analogous provisions in English Statutes, it

had been held that notice of notion is only necessary where the suit is

brought for a fcort or a quasi tort Addison on Torts (1) and that in Poorno

Ghunder Boy v. Balfour (2) Mr. Justice Phear expressed his opinion that

similar provisions in Act III of 1864 (B. C.)
"
were directed solely to the

cases of suits brought against Commissioners for damages consequential on
the act done by them ;" and seeing [272] that the suit then before the

Court was not brought for damages, the Court held that the provisions
of s. 31, Act VI of 1868, respecting notice of action were inapplicable to

it. We agree with that ruling. The object of requiring such notice appears
to be to enable the Committee or those acting under then to tender com-

pensation and so prevent the necessity for a suit. In the suit now before

the Court no damages are claimed. For the reasons we have stated we
disallow the plea.

1 A. 272.

APPELLATE CIVIL.

(Sir Robert Stuart, Kt. t Chief Justice, and Mr. Justice Oldfield).

FARZAND ALI (Defendant] v. ALIMULLAH (Plaintiff).*

[3rd August, 1876.]

Act XXIII of 1861, s. 14 Pre-emption Pattidari Estate Co-sharer Stranger

Auction-purchaser.

A share-holder in one patti of a pattidari estate ia not a "stranger" with refer-

ence to a share-holder in another patti of the estate, within the meaning of

that term in s. 14, Act XXIII of 1861.

The auction-purchaser at a sale in execution of a decree of a share in a patti-
dari estate seeking to establish his right as against a person whose claim to the

right of pre-emption under the provisions of s. 14, Act XXIII of 1861, has been
allowed and in whose favour the sale has been confirmed, cannot maintain a suit

for possession of the share, but should sue for declaration that the person claiming
the right of pre-emption has no such righc and to set aside the sale (3).

[D., 14 C. 761.]

THIS was a suit for a declaration of the plaintiff's right to, and to

obtain possession of, a certain share in a pattidari estate. The share had
been knocked down at a sale in execution of decree to the plaintiff, who
was a co-sharer in the estate, but not a co-sharer in the patti in which
the share in suit was situated. The defendant, who was a co-sharer in

'Special Appeal No. 318 of 1876, from a decree of the Judge of Ghazipur, dated the

21st January 1876, reversing a decree of the Munsif
, dated the 16th September, 1875.

(1) 4th ed.. 764.

(2) 9 W.R- 535 ; see also Price v. Khilat Chandra Ohose, 5 B.L.R. App. 50.

(3) See Tasuduk Ali v. Muksitd Ali, H.C.R. N.W.P. 1874 p. 272; Dabee Pershad v.

Bisheshar Pershad Singh, H.C.R.N.W.P. 1874, p. 289; and Shib Sahaiv. ThiJca Ram,.
H.C.R. N.W.P., 1875, p. 97.

184



I.] FARZAND ALI 1). ALIMULLAH 1 All. 274

that patti, had claimed to take the share sold, under (jhe provisions of

8. 14, Act XXIII of 1861. The officer conducting the sale had allowed the

defendant's claim, and the Court executing the decree had confirmed the

sale in his favour.

[273] The Court of first instance held that the plaintiff was a
"
stranger

"
within the meaning of s. 14, Act XXIII of 1861, and that the

defendant was therefore entitled to take the share, and dismissed the suit.

The lower appellate Court held that the plaintiff was not a
"
stranger

"

within the meaning of that section and gave him a decree.

On special appeal by the defendant to the High Court it was contended

that the suit was not maintainable, and that the lower appellate Court had

placed a wrong construction on the provisions of s. 14, Act XXIII of 1861.

Munshi Hanuman Parshad, for the appellant.

Pundit Bishambar Nath, Lala Lalta Parshad, and Shah Asad Ali,

for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C. J. The judgment of the Judge is substantially right.

This is really not a case where the defendant shows any exclu-

sive right of pre-emption and where the plaintiff is a
"

stranger," but of

competitive pre-emption, if I may be allowed the expression, the plaintiff's

claim in respect of title being quite as good as that of the defendant, while

he has priority by purchase. As pointed out by the Judge, although the

plaintiff did not live in the same patti as the vendor, but in another patti,

he was a member of the co-parcenary, and therefore his claim under s. 14

of Act XXIII of 1861 must be allowed, and the sale to the defendant

declared invalid. But the plaintiff cannot benefit by this judgment, and
obtain possession, until the sale to him has been confirmed. I am there-

fore of opinion that, with this slight modification, the appeal should ba

dismissed, and with costs, the plaintiff, respondent, having substantially

succeeded, and defendant treating him as a stranger and denying his right
as a member of the co-parcenary.

OLDPIELD, J. The plaintiff is himself a member of the co-parcenary,

being a sharer in another patti of the estate. The right of pre-emption
can only be asserted against a stranger, i.e., one who is not a co-sharer or

member of the co-parcenary. A sharer in one of pattis in a pafctidari estate

cannot be said to be a stranger with reference to the co-sharers in another

patti. and the section gives no preferential rights of pre-emption among
themselves between co-sharers in the same patti and sharers in other pattis,

[274] who come under the denomination of members of the co-parcenary.
But the plaintiff can, however, only obtain a declaration that the defend-

ant has no right of pre-emption as against him, and that the sale to the

defendant is invalid, but he cannot obtain possession until the sale has
been confirmed in his favour and made absolute. He has taken no steps
to effect this by moving the Court which ordered the sale to confirm it in

his favour, which is the proper remedy open to him, I would modify
the decree of the lower appellate Court by declaring that the defendant
has no right of pre-emption as against plaintiff, and that the sale to the

defendant is invalid.

1876
AUG. 3.

APPEL-

LATE

CIVIL.

1 A. 272.

A I 34
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1876 1 A. 274.

Ap
?'

Ul APPELLATE CIVIL.

APPEL- g^ ftQber t Stuart, Kt., Chief Justice, and Mr. Justice Turner.
LATE

CIVIL. DARSHAN SING AND OTHERS (Defendants) v. HANWANTA (Plaintiff}.*

i ^"7l [llth August, 1876.]

Act VIII of 1871 (Registration Actt, s. 17, cl. (2} Registration Mortgage.

A bond which charged immoveable property with the payment on a day speci-
fied therein of Rs 99, the principal amount, and Rs. 6. interest thereon, should
have been registered under the provisions of ol. (2), s. 17, Aot VIII of 1871 (1).

[P., 2 A. 40 ; 2 A. 688 ; Cons., 3 A. 1 ; D., 2 B. 353 ;
4 C. 61

;
5 M. 214.]

THE plaintiff in this suit claimed to recover the amount of a bond
dated the 21st March, 1871, from the defendants personally and by the

sale of their property, situated in mauza Gutla, which he alleged was

charged in the bond with the payment of the amount. The defendants

described in the bond which was unregistered, as residents of mauza
Gutla, bound themselves to pay the plaintiff, described as a resident of

the same mauza, on the 5th June. 1871, the sum of Rs. 99. together
with interest thereon at 2 per cent per mensem, and with such payment
they charged "their house and landed property." The suit was instituted

on the 15th September, 1875.

The Court of first instance held that the plaintiff's claim against
the defendants personally was barred by limitation, and that his claim

against their property situated in mauza Gufcla was not [275] maintainable,
as the bond created no charge thereon. The lower appellate Court held

that the bond created a charge on that property, referring to Martin v.

Pursram (2).

On special appeal by the defendants to the High Court it was contend-

ed that the bond created no charge upon immoveable property, the case

cited by the lower appellate Court being inapplicable, and that the claim

against them personally was barred by limitation.

The Senior Government Pleader (Lala Juala Parshad) and Munshi
Kashi Parshad, for the appellants.

The Junior Government Pleader (Babu Dwarki Nath Banarji), for

the respondent.

JUDGMENT.
The following judgment was delivered by the Court :

Assuming that the instrument creates a charge on immoveable pro-

perty, which may be doubted (3), it purports to create an interest over

Es. 100 in value, for ib secured the repayment of Rs. 99 plus Rs. 6, the

interest for three months. This was the least sum that could have been

recovered under the instrument. The instrument not having been regis-

tered we cannot act upon ib. Nor can we decree the debt apart from the

lien, for the agreement should have been but was not registered, and more
than four years had elapsed prior to suit from the date on which the

*
Special Appeal, No. 674 of 1876, from a decree of the Judge of Agra, dated the

18th March. 1876, reversing a decree of the Munsif, dated the 27th November, 1875.

(1) So held in Dhurmdeo Narain Singh v. Nund Lall Singh, H. C. R. N.W. -P.

(1874) p. 257, with reference to the corresponding provisions of s. 17, Act XX of 1866.

(2) H C.R. N.W.P, (1867), p. 124. (3) See next case.

186



I.] DEOJIT v. PITAMBAR 1 All. 276

agreement to repay tha money was broken. This claim was therefore

barred by limitation. The appeal is decreed, and, the decree of the lower

appellate Court being reversed, the decree of the Court of first instance is

restored with costs.

1 A. 273.

APPELLATE CIVIL.

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Turner.

DEOJIT (Plaintiff) v. PlTAMBAB AND OTHERS (Defendants).*

[llth August, 1876.]

Mortgage Uncertain agreement ambiguous or defective document Act IX of 1872

(Contract Act}, s. 29 Act I of 1872 (Evidence Act), s. 93.

Semble, that where certain persons, describing themselves as residents of J,

give a bond for tha payment of money in which, as collateral security, [276]
they charge

"
their property

" with suoh payment, they do not thereby create a

charge on their immoveable property situated in J.

Martin v. Pursram (1) distinguished.

[Dies., 12 A. 175= A.W.N. (1890) 60; R., 3 M. 35 ; D., 5 A. 11,]

THE plaintiff in this suit claimed to recover certain money which he

alleged was charged upon the immoveable property of the defendants

situated in mauza Jarao Bas Mohan by a certain bond. This bond

purported to be executed by the defendants, described therein as residents

of Jarao Bas Mohan, in favour of the plaintiff, described as resident of

Jarao Bas Kesri. The portion of the bond on which the plaintiff relied as

creating a charge was as follows : "and we hypothecate as security for

the amount our property with all the rights and interests" (2).

The Court of first instance and the lower appellate Court concurred in

holding that the plaintiff had failed to prove the bond. The lower

appellate Court further held that the hypothecation in the bond was of too

general a nature to admit of a decree being given against any particular

property of the defendants.

On special appeal by the plaintiff to the High Court it was contended
that the bond created a charge in his favour on the property of the

defendants situated in Jarao Bas Mohan.
Munshi Hanuman Parshad, for the appellant.
The Senior Government Pleader (Lala Juala Parshad) and Lala Lalta

Parshad, for the respondents.

JUDGMENT.
The following judgment was delivered by the Court :

This case differs widely from the one to which reference has been
made (3). If the debtors had described themselves as the owners of

certain property and then gone on to pledge their rights and interests, it

would have been reasonable to refer the indefinite expression to the

1876
AUG. 11.

APPEL-

LATE

CIVIL.

1 A, 274.

*
Special Appeal, No. 675 of 1876, against a decree of the Judge of Agra, dated the

28th March, 1876, affirming a decree of the Muneif of Jalesar, dated the 4th January,
1876.

(1) H.C.R. N.W.P. (1867), p. 124.

(2) The original words are "hakiyat apne kal haq haquk."
(3) Martin v. Pursram, H.O.R. N.W.P. (1867), p. 124.
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1876
AUG. 11.

APPEL-

LATE

CIVIL.

1 A. 275.

description. In this case the debtors simply describe themselves as

residents in a place and pledge "kul kaq haquk." This case falls within
the principle of the decision (1) that a general hypothecation is too

indefinite to be acted upon. Under [277] the Contract Act, s. 29, an

agreement is void if its meaning is not certain or capable of being made
certain, and under s. 93 of the Evidence Act, where the language of a deed

is, on its face, ambiguous or defective, no evidence can be given to make it

certain. The Courts below have, however, found tbat the deed was not

proved, and by this finding we are bound. Our observations on the other

issue are intended to impress upon money-lenders that distinctness in the

description of property mortgaged is essential. The appeal fails and is

dismissed with costs.

1 A. 277 = 1 Ind. Jar. 269.

APPELLATE CIVIL.

Mr. Justice Spankie and Mr Justice Oldfield.

NARAIN SINGH (Defendant) v. MUHAMMAD FARUK (Plaintiff)*

[16th August, 1876.]

Act XXI11 of 1861, s. 14 Pattidari Estate Pre-emption Act XV1I1 of 1873, s. 177
Act XIX 0/1873, s. 188.

The provisions of s. 14, Act XXIII of 1861, are not applicable, where the land
is sold in execution of a decree of a Revenue Court.

Held, on the assumption that, where land is sold in execution of such a
decree, a claim to the right of pre-emption can be preferred under the provisions
of s. 177 of Act XVIII of 1873, and s. 188. Act XIX of 1873. that such claim
can only be preferred where the land is a patti of a mahal, not where it is party

only of a patti of a mahal.

Semble that, where land which is a patti of a mahal is sold in execution of

such a decree, a claim to the right of pre-emption can be preferred under the

provisions of s. 177, Act XVIII of 1873, and s. 183, Act XIX of 1873.

THls> was a suit to establish the plaintiff's right to certain land

forming portion of a patti of a pattidari mahal. The suit was based upon
the provisions of s. 14, Act XXIII of 1861. The land was sold to the

defendant on the 20th August, 1874, in execution of decree of a Revenue
Court made in a suit under cl. 2, s. 1, Act XIV of 1863. The plaintiff

preferred a claim to take the land at the price it was knocked down to

the defendant, [278] under the provisions of s. 14, Act XIII of 1861,
but his claim was disallowed. The Court of first instance held that the

suit was not maintainable, baing of opinion that s. 14, Act XXIII of 1861,

applied only to sales in execution of decrees rn^de by Civil Courts, and
that Act XVIII of 1873 did not provide for the preferring of pra-emptive

rights on the occasion of sales in execution of decrees made by the Reve
nue Courts under that Act. The lower appellate Court held that the suit

was maintainable, having regard to s. 177, Act XVIII of 1873, and s. 188,

Act XIX of 1873.

Against this decision the defendant appealed to the High Court.

Pandit Bishambar Nath and Pandit Ajudhia Nath, for the appellant.

Special Appeal, No. 666 of 1876, from a decree of the Judge of Azamgarh, dated

the 16th March, 1876, reversing a decree of the Munsif of Nagra, dated the 6th

December, 1875.

(1) See, e.g., Ram Ba ksh v. SooJck Deo, H. C. R. N. W, P, (1869) p. 65.
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Mr. Mahmood, Munshi Hanuman Prashad, and Shah Assad Ali, for

the respondent.

.'JUDGMENT.

The judgment of the Court, so far as it is material for the purposes
of this report, was as follows :

The suit was instituted under s. 14, Act XXIII of 1861, but that

section cannot apply to sales in execution of decrees by Eevenue officers.

The Act is supplementary to and amends Act VIII of 1859, which is

purely a Code of Civil Procedure. The Eent Act X of 1859 provided for

the execution of decrees under the Act by Courts presided over by Revenue
officers, and Act XIV of 1863, under which the suit was brought and

decreed, and the property now in suit was sold in execution on the 20th

August, 1874, is by s. 18 declared to be a part of Act X of 1859. Hence
it is quite clear that s. 14, Act XXIII of 1861, would not apply to the

present suit, and no claim to pre-emption would be asserted under it. Since

the decree under Act XIV of 1863, Act X of 1859 has been repealed, and
if the present Rent Act admits of the assertion of a pre-emptive title in

cases of sale in execution of decrees, the suit should have been founded

on some section in that Act. The Munsif possibly might have thrown
out the suit as based on s. 14, Act XXIII of 1861, which did not apply ;

but the plaint distinctly stated that the sale took place in the execution of

a decree of a Revenue Court, and the Munsif made it an issue whether
the plaintiff had any right of ure-emption in such a case. In making this

issue we think that the 1279] first Court was right, as the nature of

the claim was apparent, and the defendant would not be prejudiced
on the merits of the case, if it would be successfully urged; and on
the other hand if the Rent Act provided uo means of asserting a

pre-emptive title in sales in execution of decrees the defendant had
a complete answer to the suit. The lower appellate Court's judgment
opens with the remark that the plaintiff brought his suit under the

Mubammadan law in respect of pre-emption. But this is not so ; no
such claim was asserted. The suit rests upon some assumed right as a

co-sharer to claim at a sale in execution of a decree by a Revenue Court
to purchase the property sold at the price it was knocked down to the last

bidder, and the plaintiff asserts that he made the claim at the time of sale,

And fulfilled all the conditions of the sale, but his claim was disallowed.

It was contended that s. 177, Act XVIII of 1873, and s. 188, Act XIX of

1873, applied to the case. Section 177 of the former Act gives power to the

Board of Revenue to order the sale of immoveable property under certain

conditions, and if the property be sold, the sale shall be made under the

rules in force for the sale of land for arrears of land revenue. The only
reference to pre-emption in Act XIX of 1873 is to be found in s. 188. It

is contended that, as the sale is concluded before the claim to pre-emption
can be made, the claim itself is not made under any rules for the conduct
of sales. We should, however, be disposed to disallow this contention.

It is not, however, necessary on the present occasion to determine the

point. Section 188 provides that, when any land sold under s. 166 is a

patti of a mehal, any recorded co-sharer, not being himself in arrear with

regard to such land, may if the lot has been knocked down to a stranger,
claim to take the said land at the sum last bid. From this section, and
8. 166, it is clear that the land must be a patti of a mehal and not a

portion of a patti ; and this contention of the appellant's pleaders appears
to us to dispose of the suit in which the land claimed is only a portion

189
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1876 of a patti. We, therefore, think that this suit founded on the alleged

AUG. 16. right to claim as a pre-emptor in a sale in execution of a decree of a
Eevenue Court, under rules for the conduct of such sales, fails, and was

APPEL- properly dismissed by the first Court. We, therefore, decree the appeal,

LATE and reverse the decision of the lower appellate Court, restoring the decree

ClVIL. f fche Munsif with costs.

1A<277==
1 A. 280.

1 Ind. Jar.

269. [280] APPELLATE CIVIL.

Mr. Justice Turner and Mr. Justice Spankie.

MEGHRAJ (Plaintiff) v. ZAKIR HUSSAIN (Defendant).*

[21st August, 1879.]

Act XVIII o/ 1850, s. 1 Jurisdiction Good faith.

Under the provisions of a. 1, Act XVIII of 1850, no person acting judicially
is liable for an act done or ordered to be done by him in the discharge of bis-

judicial duty within the limits of his jurisdiction. In such a case the question
whether be acted in good faith does not arise (1).

[Appl., 12 A. 115.]

THIS was a suit in which the plaintiff claimed to recover damages
from the Munsif of Meerut on the ground that he had acted contrary to

law, and had postponed the sale in execution of a decree held by the

plaintiff. The cause of action was stated in the plaint to have arisen on
the 2nd August. In his written statement the plaintiff made allegations

imputing that the defendant had not acted in good faith.

The Court of first instance dismissed the suit on the ground that the

plaint disclosed no cause of action.

The plaintiff appealed to the High Court, contending that the Court
of first instance should have tried and determined the question whether
the defendant had acted in good faith.

Mr. Howard and Babu Jogendra Nath, for the appellant.
Mr. Mahmood, Mr. Gonlon, Pandit Bishambar Nath, and Munshi

Hanuman Parshad, for the respondent.

JUDGMENT.
The judgment of the Court was as follows :

The appellant obtained a decree in tha Small Cause Court of Meerut
for a sum of Rs. 61. Tbe judgment-debtor having no [28 1] moveable

property, the appellant obtained a certificate from the Small
Cause Court and applied to the Munsif to execute the decree by attach-

ment and sale of the judgment-debtor's rights and interests in a house.

Orders were accordingly issued, but with the consent of the appellant or

his pleader the sale was from time to time postponed. Eventually it was
ordered the sale should take place on the 3rd August ; but on the 2nd1

August the judgment-debtor again applied for a postponement, stating that

negotiations were in progress for the sale of the house by private sale.

*
Regular Appeal, No. 34 of 1876, against a decree of the Judge of Meerut, dated

the 10th April, 1876.

(1) See The Collector of Hooghly v. Tarak Nath Mukhopadhya, 7 B.L.R. 449 = 16
W.R. 63; and Parlhad Muharudra v. Watt, 10 Bom. H.G-R. 346 ; in which cases,

however, the protection to a judicial officer acting within his jurisdiction was rested

not on Act XVIII of 1850, but on general principles of law.
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The Munsif inquired of the decree-holder's pleader if ife was probable the 1879

money to satisfy the decree would be raised, and on the pleader's stating AUG. 21.

that he thought it was probable, and apparently offering no opposition to
~~

the postponement, the sale was again put off to the 16th September. On APPEL-

that day the judgment-debtor brought into Court Ks. 50, and prayed for LATE

further delay. The decree-holder's pleader complained that the amount OlVIL.

paid in was too small, but consented to the payment of the money, and
did not press any objection to the postponement of the sale. Subsequent-

* * 28**f

ly the sale took place, but it was set ajide on the ground that it was
held after the proper time of the day, and therefore no adequate price was
offered for the property. These are the facts on which the appellant

relies to establish his case.

Now it is enacted by Act XVIII of 1850 that no judge or other

officer therein mentioned shall be liable for any act done or ordered to be

done by him in the discharge of bis judicial duty, whether or not within

the limits of his jurisdiction, provided he at the time in good faith believed

himself to have jurisdiction to do or order the thing complained of.

It is clear the Mungif had jurisdiction, and therefore the question of

good faith does not arise. He is protected from suit by the provisions of

the Act, and although it is unnecessary to express any opinion on the

point, we feel bound to say that, whether or not the Munsif was right in

settiog aside the sale on the ground urged before him, and whether or not

he should have declined to grant the postponement of the sale on the 16th

September, we have heard nothing which would support the suggestion
(which was not made in the plaint) that he has not acted in good faith.

We dismiss the appeal with costs.

1 A. 282.

[282] APPELLATE CIVIL.

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.

NAND KUMAR AND OTHERS (Defendants) v. KADHA KUARI (Plaintiff)
*

[21st August, 1876.]

Res judioata Hindu widow Reversiorer.

On her husband's death a Hindu widow obtained possession of his estate as

his heir, and, in a suit against her for possession thereof by certain persons
claiming, to succeed to the estate as rightful heirs, a decree was obtained by
them. Held that such decree was a bar to a new suit against those persons
by the daughter claiming the estate in succession to the widow, the decree

having been fairly and properly obtained against the widow (1).

[Ap., A.W.N. (1881) 106; R., 8 A. 365 = 6 A.W.N. (1886) 129; 29 P.R. 1895;
107 P.R. 1906.]

THIS was a suit in which the plaintiff claimed possession of certain

shares in certain villages as heir, in succession to her mother, to

the estate of her deceased father, Lachmi Narain, under Hindu law. The
plaintiff's father died leaving a widow named Ananda, the plaintiff's

mother ; who at his death obtained possession of his estate as his heir.

*
Regular Appeal, No. 26 of 1876, against a decree of the Subordinate Judge of

Gorakhpur, dated the 1st February, 1875.

(1) Adverse possession against a Hindu female heir, which would bar her right of
suit if she were alive, will equally bar that of the reversioner Nobin Chunder Chuker-
butty v. Guru Persad Doss, B.L.R. Sup. Vol. 1008 = 9 W.R. 505.
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1876 The defendants in this suit sued her, as the rightful heirs of Lachmi
AUG. 21. Narain, for possession thereof. She pleaded that the property was the

separate and self-acquired property of her husband, and that she was
APPEL- therefore entitled to succeed to it. It was held proved in that suit that the
LATE property was the joint and undivided property of the defendants in this

OlVIL. suit and Luchmi Narain, and the defendants in this suit obtained a decree

establishing their right and title to the property.
1 A. 282. jn kae present suit the plaintiff averred that the property was the

separate property of Lachmi Narain, and the decrea in the former suit was
obtained by collusion and fraud on the part of her mother and the

defendants. The defendants urged that the decree in the former suit against
her mother was a bar to the present suit by the plaintiff. The Court of first

instance overruled this plea, and gave the plaintiff a decree.

On appeal by the defendants to the High Court it was again contend- .

ed that the plaintiff was bound by the decree in the former suit.

Lala Lalta Prashad, for the appellants.

[283] The Senior Government Pleader (Lala Juala Parshad) and
Munshi Sukh Bam, for the respondent.

JUDGMENT.
The judgment of the Court, so far as it related to the above contention,

was sis follows :

We are of opinion that the objection is a valid one and disposes of the

plaintiff's claim. A Hindu widow succeeding to her husband's estate as

heir represents the estate fully, and reversioners claiming to succeed after

her are bound by decrees relating to her husband's estate obtained against
her without fraud or collusion, Katama Natchiarv. The Raja of Shivan-

gunga(l) ; Ganga Jali v. Ram Sukal (2) ; Bansi Kuari v. Sunjhari
Eiiari(3); Suga Kunari v. Ramugrah Dubay (4) \Nobin Chunder Chucker-

butty v. Gura Pershad Doss (5) ; Amirtolal Bose v. Rajoneekant Mitter (6).

There is no reason to believe that the decree against Musammat
Ananda was obtained by collusion or fraud and we must therefore consider

that it has finally disposed of the plaintiff's claim. We allow the appeal
and dismiss the suit with costs.

1 A. 283.

APPELLATE CIVIL.

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.

ALT MUHAMMAD (Defendant) v. TAJ MUHAMMAD (Plaintiff)
*

[22nd August, 1876.]

Muhammadan Law Pre-emption Act VI of 1871, s. 24.

The right of pre-emption being a right, weak in its nature,where such right is

claimed under Muhammadan law, it should not be enforced except; upon strict

compliance with all the formalities which are prescribed by that law (7).

*
Special Appeal, No. 661 of 1876, against a decree of the Judge of Allahabad, dated

the 5th April, 1876, reversing a decree of the Munsi!, dated the 8th September 1875.

(1) 9M.I.A. 604.

(2) 8.A. No. 335 of 1875 decided the 26th August 1875.

(3) B.A. No. 16 of 1875, decided the 19th August 1875.

(4) R.A. No 72 of 1875, decided the 2lst April 1876.

(5) B.L.R. Sup. Vol. 1008 = 9 W.R. 505. (6) 15 B.L.R. 10.

(7i See the following oases: Kareemoodin v. Moiezooddeen Khan, H.C.R.N. W. P.

(1866), p. 184; Gholam Eoossein v. Abdol Kadir, H.C.R. N. W. P. (1873). p. 11;
Bhowanee.
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[285] Under Muhammadan law the
"
talab-i-mawasabat," or immediate claim

to the right of pre-emption, should ba made as soon as the fact of the sale is

known to the claimant, otherwise the right is lost, and it was consequently held

that the plaintiff, having failed to make the "talab-i-mawasbat" until twelve shours
after the fact of the sale became known to him, had lost his right of pre-emption(l).

[R., 35 C. 575.]

THIS was a suit for pre-emption founded on Muhammjadan law, the

parties to the suit being Muhammadans. The facts of the case are suffi-

ciently stated for the purposes of this report in the judgment of the High
Court.

Maulvi Obeidulrahman and Maulvi M&hdi Hassan, for the appellant.

Pandit Ajudhia Nath and Munshi Ram Pershad, for the respondent.
JUDGMENT.

The judgment of the Court was as follows :

The
"
talab-i-mawasabat," or immediate demand, should be made

when a person entitled to pre-emption has heard of a sale, on the instant,

whether there is any one by him or not, and when he remains silent with-

out claiming the right it is lost, Baillie's Digest of Muhammadan Law,
Bk. vii, ch. iii. The "talab-i-ishad t

"
or demand with invocation of witnesses

is a calling on witnesses to attest the immediate demand and must take

place in the presence of the purchaser or seller or of the premises which
are the subject of sale, Bailiie's Digest of Muhammadan Law, Bk. vii,

ch. iii.

The Munsif dismissed the claim because it was obvious from the exa-

mination of the plaintiff that he did not, on hearing of the sale, immedia-

tely, on the instant, claim his right of pre-emption. He heard of the sale

in the morning but did not assert his right [285] until 7-30 or 8 in the

evening. The plaintiff appealed and contended that the delay in making
affirmation of his demand did not destroy his right of pre-emtion. The

Judge, citing a decision of the Calcutta High Court
Mahomed Wans

note(j jn fcne margin an <3 based upon a decision of the
v. Uazee Jiimam-ooa- . . _. ~J - . , . -,nen*i 1-1,1 , .1 -.1

deen (2).
Sudder Dewanny Adawlut in 1857, held that the delay
in this case was not such that it interfered with the

plaintiff's right of pre-empbion. He therefore remanded the case under
s. 351 for re-trial on the merits.

Dutt v. Lakhoo Singh, W.R. 1864, p. 61
; Hosseinee Khanum v. Lallun, W. R. 1864,

p. 117; Issur Chunder Shaha v. Mirza Misar Eoossein, W.R. 1864, p. 351 ; Mono Singh
v. Morsad Singh, 5 W.R. 203; Razeeooddeen v. Zcnut Bibee, 8 W.R. 463; Jholee Singh v.

Komul Roy, 10 W.R. 119 ; Narbhase Singh v. Luchmee Narain, 11 W.R. 307 ; Prokas

Singh v. Jogeswar Singh, '2 B. L. R. A. C. 12; Jadu Singh v. Rajkumar, B. L.R.A.C.
171 = W.R. 177 ; Chamrco Pasbanv. Puhlwan Roy, 16 W.R. 3; Nubee Buksh v. Kaloo
Lushker, 22 W.R. 4

; Elahee Buksh v. Bibee Mohan, 25 W.R, 9.

1 S.D. A. (1857), 454. Ed.

(1) In Karimooddeenv. Moiezooddeen Klian, K. C. R. N. W. P. 1866, p. 184, it was
held that the performance of the "talab-i-mawasbat" before the registrar, on the regis-
tration of the sale-deed, was not a sufficient compliance with Muhammadan law. In
Ram Charan v. Narbhir Mahton, 4 B. L.R.A.C. 216 = 13 W. R. 259. it was held, where the

pre-emptor, on hearing of the sale, went to the property in dispute and performed that

formality, that the delay was fatal. Where the pre-emptor went into his house to get
the money before performing that formality it was held that he had not complied with
the law, Mona Singh v. Morsad Singh, 5 W. R. 203. Where the pre-emptor was
sitting when he heard of the sale, and stood up and performed the formality, it was held
that there was no delay sufficient to work a forfeiture of his right, Maharaj Singh v.

Bucliook Lall, W.R. 1864, p. 294,approved of in Ram Charanv. Narbhir Mahton, supra.
In Amjad Hossein v. Kharag Sen Sahu, 4 B. L. R. A. C. 203 = 13 W. R. 299, it

was held that the mere fact of the pre-emptor taking a short time before the

performance (or ascertaining whether the information conveyed to him was correct or

not, did not invalidate his right, and that the law allows a short time for reflection .

(2) 6 W.R. 173.
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1876 It is contended here by the special appellant that the delay was fatal.

AUG. 22. Moreover, the plaintiff had opportunities of asserting his right on the
~"

premises and before some labourers at "work on the roof, and he neglected
APPEL-

t; <jo so, and so, lost his right.

LATE It is to be observed that the Munsif laid down as an issue whether

OlVIL. or not the plaintiff had fulfilled the conditions of immediate demand, and
demand with invocation of witnesses, and his judgment would seem to

1 A. 283. imply that he did not fulfil the condition of immediate demand, as he

heard of the sale in the morning and did nob assert his right until 7-30 or

8 P.M. in the evening. On the other hand the Judge seems to have lost

sight of this finding, and to have addressed himself solely to the plea that

the affirmation of purchase (before witnesses) in the evening was not such
a delay as to vitiate the right of pre-emption. This clearly appears from hia

citing a judgment in which the question was whether fche demand by
invocation of witnesses had been made too late.

In special appeal the contention appears to be that neither of the

conditions of immediate demand, or demand with the invocation of wit-

nesses, has been made. At the same time the third plea seems to confuse

both conditions, for it is not necessary that the immediate demand should

be made on the premises, though it ought to have been made before the

labourers. As the Munsif only received the evidence of one person, who
was the plaintiff himself, for it does noc appear that any evidence was
offered by the defendant, and as the two judgments seem to relate to differ-

ent demands, we think that we ought to consider what it was that the

plaintiff really said, and what was the effect of his admissions.

[286] The plaintiff at the outset of his examination stated that he-

heard of the sale for the first time on the 16th June in the evening at

5 P.M., when he returned from Court, and saw several men repairing the
house in dispute. He asked them on whose part they were making
repairs, and they said on the part of Ali Muhammad. "I sent my bro-

ther," the plaintiff continued, "in search of Ali Muhammad to his house,
but he was not found ; at 7-30 or 8 o'clock Ali Muhammad came to my
house." But in the after part of his deposition the plaintiff very distinctly

stated that he heard at 7-30 A.M. from the labourers that "they were repair-

ing the house on the part of Ali Muhammad, who had purchased the bouse;

after hearing this, I did not say a single word more to the labourers, but

I at once sent my brother to Ali Muhammad to call him. I went to Court
I told my brother only this much, go and call Ali Muhammad,

I did not tell him anything more. I made mention about pre-emption
for the first time at 7-30 in the evening when Ali Muhammad came.

This evidence justifies the decision at which the Munsif arrived,

inasmuch as it shows that the plaintiff did not make the immediate
demand on the instant when he first heard of the sale. He should have
done so before the labourers. He said that two minutes after leaving the

labourers he sent his brother to call Ali Muhammad, but he admits that

he did not even before his brother claim the right. Although the plaintiff's

intention doubtless was to make the demand to Ali Muhammad had he

been found and had come to him in the morning, still the delay in making
the immediate demand is such that cannot be remedied. The meaning of

the word
"
mawasabat" is literally jumping up (1), and though it has been

said that the demand may be made at any time during the meeting at

which the information has been received, still even if this were so, in this

(1) Baillie's Digest, 6k. vii, ch. iii.
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case it is clear that no demand was made until twelve hours after the 1876

plaintiff became awure of the sale, and then it was made at the same time AUG. 22.

with the demand with invocation of witnesses.

We are not called upon to say whether the Judge has rightly ruled APPEL-

(if he has so ruled) that the delay in making the demand with, invocation LATE
of witnesses was not too late. The making of this [287] demand is OlVIL.
measured by the ability to do so, and the Judge considers apparently that-

it was made with the least practicable delay. But if the Judge is to be * * 283-

understood as applying this test to the immediate demand, then we think

that he is wrong, and that delay in making the immediate demand is fatal,

because it must be made at once when the fact of the sale becomes known.

The Fall Bench decision of this Court cited marginally ruled that,

under s. 24, Act VI of 1871, Muhammadan law is

AU^ooddeen^L).
nofc strictly aPPlicable in suits for pre-emption between
Muhammadans not based on local custom or contract,

but it is equitable in such cases to apply that law. So in cases relating

to gifts it was held in another Full Bench decision (2) that it was equitable

as between Muhammadans to apply Act VI of 1871 to such questions.
The right of pre-emption is not a strong right, and it appears to us

that any one claiming it should be held bound by the conditions of

the Muhammadan law, and should promptly assert his right of pre-

emption by the immediate demand. It is not surely the duty of the

Courts to enlarge the conditions under which so inconvenient and
sometimes oppressive a right can be asserted. Following the principle

laid down in the Full Bench decisions of this Court already referred to, we
think that the judgment of the lower appellate Court is wrong, aud that of

the first Court should be restored. We, therefore, decree the appeal and
reverse the judgment of the lower appellate Court, and restore that of the

first Court with costs.

1 A. 287.

APPELLATE CIVIL.

Mr. Justice Turner and Mr. Justice Spankie.

IN THE MATTBB OF THE PETITION OP RUKMIN AND ANOTHER.*
[22nd August, 1876.]

Act XXVII of 1860 ss. 5, 6 Certificate for collection of debts Security Appeal.

No appeal impugning the order of a District Court requiring security from the

person to whom it has granted a certificate, under Act XXVII of [288] 1860,
lies under that, Act to the High Court. Sonea v. Ram Suha (3) and Monmohinee
Dassee v. Khetter Oopal Dey(&) followed.

Semble, th%t, in proceedings under Act XXVII of 1860, a review of judgment
is admissible (5).

[P., 3 A. 304(305).]

*
Miscellaneous Regular Appeal, No. 42 of 1S76, from an order of the Judge of

Oawnpore, dated the 19th May, 1876.

(1) H. C. R. N. W. P. 1874, p. 28.

(2) Shumshoolnissa v. Zohra Beebe, H. C. R. N. W. P. 1874, p. 2.

(3) H.C.R. N. W. P. 1870, p. 146.

(4) 1 C. 127 = 24 W. R. 362; see also Raj Mohinee Chowdrain v. Dino Bundhoo
Chowdhry, 1 C. 128, note = 17 W.R. 566.

(5) See Petition of Poona Koer, 1 C. 101 ; but see also Situ v. Chenamma, 6
M.H.C.R. 417,
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1876 THIS was an application to the District Court for a certificate under
AUG. 22. Act XXVII of 1860. It was made on the ground that the applicants were

the widows and sole heirs of the deceased. The debts due to the estate
APPEL- of j;aQ deceased were stated in the application to amount to Rs. 3,000.
LATE Notice was issued in accordance with the provisions of s. 6 of the Act,

CIVIL. but no claimants appeared. The District Court granted the certificate,

but required the applicants to furnish security under the ^provisions of
1 A. 287. s . 5 to the amount of Es. 3,000.

The applicants appealed to the High Court against the District Court's

order requiring security, urging that that order was unreasonable and

unjust, inasmuch as they had no separate property of their own, and there

were no debts due by the estate.

Mr. Leach, for the appellants.

JUDGMENT.
The judgment of the Court was as follows:

We must follow the ruling of this Court in Soonea v. Ram Suha (1)

which is in accordance with a recent ruling of the Calcutta High Court in

Monmohinee Dassee v. Khetter Gopaul Dey (2). The appeal then fails ;

but if the facts are such as the petitioners assert, we consider that the

appellants should apply to the Judge to reconsider the order relating to

security, and that the Judge might well comply with their prayer and
reduce the amount demanded.

1 A. 288.

APPELLATE CIVIL.

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.

HASSAN ALI (Defendant) v. NAGAMAL (Plaintiff).*

[22nd August, 1876.J

Adoption Hindu law Jain law.

The question of the validity of an adoption, the parties between whom the

[289] question arose being Jains, was decided in accordance with the law of

that sect, and not in accordance with Hindu law. Sheo Singh Bai v. Dakho (3)

followed.

Under Jain law the adoption of a sister's son is valid.

THIS was a suit in which the plaintiff claimed to be maintained in

possession of a moiety of certain buildings, by partition. He sued as the

adopted son of one Chunna Singh deceased. The parties to the suit were

Saraogis. The defendants pleaded that the adoption of the plaintiff by
Chunna Singh was invalid under Hindu law, the plaintiff being the only
son of his nabural father and son of Chunna Singh's sister. Both the lower

Courts found that, by the custom of the sect to which the parties belonged,

the adoption was valid, and held that such custom was applicable and
not Hindu law.

*
Special Appeal, No. 1035 of 1874, against a decree of the Judge of Saharanpur,

dated the 21st May, 1874, affirming a decree of the Munsif of Muzaffarnagar, dated

the 25th March, 1874.

(1) H.C.R. N.W.P. 1870, p. 146. (2) 1 C. 127 = 24 W. E. 362.

(3) H.C.R.N.W.P. 1894, p. 382.
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On special appeal by one of the defendants to the High Court it was
contended that the validity of the plaintiff's adoption should be decided

under Hindu law.

The Senior Government Pleader (Lala Juala Parshad) and Munshi
Hanuman Parshad, for the appellant.

Pandit Bishamber Nath, for the respondent.

JUDGMENT.
The judgment of the Court, so far as it related to the above contention,

was as follows :

The plaintiff is the adopted son of one Chunna, and is at the same
time Chunna's sister's son, and the material question raised in special

appeal is whether, under the Jain law (the parties being Saraogis), an

adoption of a sister's son is valid. Evidence on the point was given in the

Court of first instance, and the lower appellate Court gave the parties

opportunity of producing further evidence, which was produced, and which

supports the view taken by booh the lower Courts, that such an adoption
is valid under Jain law. We find no reason to doubt the correctness of

this decision, and find that it is quite consistent with a ruling of this

Court, Sheo Singh Rai v. Dakho (1), where all the authorities have
been reviewed. In that case it was held that, in questions arising between

parties of the Jain sect, the custom of the sect should be enquired into

and given effect to, although it may be at variance with Hindu law, and
it was further held that, among followers of the Jain sect, a daughter's
son might be adopted. In the case before us the adoption is of a sister's

son, but the principle involved in both cases is [290] the same, and, indeed,

looking to the grounds upon which the objection to such adoption is based
under the Hindu law, it would have more force in the oase of the adoption
of a daughter's son than of a sister's son.

1 A. 290.

APPELLATE CIVIL.

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.

JAN MUHAMMAD (Defendant) v. ILAHI BAKSH (Plaintiff)*

[25th August, 1876.]

Act VIII of 1859, s. 260 Certified purchaser.

The certified purchaser of certain property at a sale in execution of decree

sued to establish his right to the property and for possession thereof.

field that the defendant in the suit was not precluded by s. 260, Act VIII of

1859, from resisting the suit on the ground that he was the actual purchaser of

the property.

[R., 3 O.C. 229.]

THIS was a suit to establish the plaintiff's right to a moiety of

a house and garden, and for possession, by partition, of the same, the

plaintiff claiming as certified purchaser of the property at a sale in execution

*
Special Appeal, No. 1133 of 1875, from a decree of the Subordinate Judge of

Moradabad, dated the 20th July 1875, affirming a decree of the Munsif of Nagina,
dated the 16th January, 1875.

(1) H. C. R. N. W. P. 1894, p. 382.
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1876 of decree. The defendant urged that he was the actual purchaser of the

AUG. 25. property, relying on a petition presented by the plaintiff to the Court execu-

ting the decree in which he had stated that the defendant was the actual
APPBL- purchaser and had paid the purchase-money, and that he had made the

LATE purchase on behalf of the defendants, to whom he prayed the sale-certificate

OlVIL. might be granted. The Court executing the decree refused the application
and granted the certificate to the plaintiff. He further urged that the

1 A. 290, property belonged to him before the date of the sale and was not the

subject of the sale. The Court of first instance gave the plaintiff a decree.

The lower appellate Court found that the property belonged to the judg-
ment-debtor and was the subject of the sale, and held that the defendant
was precluded by s. 260, Act VIII of 1859, from raising the plea that he

was tbe actual purchaser.
On special appeal to the High Court by the defendant it was contend-

ed that s. 260, Act VIII of 1859, did not apply, and the question who
was the actual purchaser should have been tried and determined by the

lower appellate Court on the merits.

[291] Munshi Hanuman Parshad and Munshi Kashi Parshad, for the

appellant.
The Senior Government Pleader (Lala Juala Parshad), for the

respondent.

JUDGMENT.
The judgment of the Court (after stating the facts of the case) was as

follows :

In our opinion the Court has taken an erroneous view of the law.

All that s. 260 declares is that
"
any suit brought against the certified

purchaser on the ground that the purchase was made on behalf of another

person not the certified purchaser, though by agreement the name of the

certified purchaser was used shall be dismissed." The law will not, there-

fore, in strictness apply to this case, where it is the certified purchaser
who is suing to enforce his alleged purchase, and where the objection is

taken by the defendant who is in possession. The section should be

construed literally and applied strictly. The Court will not apply s. 260
so as to assist the certified purchaser to enforce his claim against the party
in possession, by relieving him from the necessity of showing the justice

of his claim or excluding inquiry as to its fraudulent character. This

view of the law is supported by the Privy Council rulings in Buhuns
Koonwur v. Lalla Buhoree Lalla (1), and in LoJchee Narain Boy v. Kaly-

puddo Bondopadhya (2). We remand the case for trial under s. 354, Act
VIII of 1859, of the issue whether plaintiff or defendant was the real

purchaser at auction of the property in suit.

(1) 10 B. L. R. 159= 18 W. R, 157.

(2) 2 I. A. 154 ; see also Mirza Khyrat Ali v. Mirza Syfollah Khan, 8 W. R. 130,
and Muthoora Nath Doss v. Rai Kamal Dossee, 24 W. R. 278.
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1 A. 291 = 1 !nd. Jur. 409.

APPELLATE CIVIL.

Mr. Justice Turner and Mr. Justice Spankie.

MAHABIB PARSHAD AND ANOTHER (Plaintiffs) v. DBBI DIAL AND
OTHERS (Defendants}.* [21st August, 1876.]

Pre-emption Conditional decree.

Where a share in a certain patti was sold by the holder of the share to a

stranger, and three persons, holding equal shares in the patti, were equally
entitled under the village administration paper to the right of pre-emption of

the share, [292] held that suoh persons were each entitled to have the sale made
to him to the extent of one-third of the share.

The decree of the High Court in this suit specified a time within which each

party to the suit should pay into Court a proportion of the purchase-money and
declared that, if either failed to pay such proportion within time, the other of

them making the further deposit within time, should be entitled to the share of

the defaulter t-

[P., 6 A. 370 ; 7 A. 720; Expl., 10 A. 182.]

THIS was a suit to enforce a right of pre-emption. In a certain mauza,
in a patti of 5 annas, 4 pies, the following persons each owned an 8-pie

share, viz., Darsistman, Duliman, Debi Dial, and Mahabir Parshad. Debi
Dial sold his share to Musafir and Jan, strangers, by a deed, dated the

15th September 1874, in which the purchase-money was entered as

Es. 551. Under a condition in the village administration-paper relating to

pre-emption, Darsistman, Duliman, and Mahabir Parshad, were equally
entitled, as co-sharers to the right of pre-emption. On the 22nd July
1875, Duliman sued Debi Dial, Musafir, and Jan to enforce his right. The
parties to this suit filed a compromise on the 24th July, wherein it was

agreed that Duliman should obtain possession of the share on payment of

Es. 551 on or before the 13th November 1875. On the 9bh August 1875,
Mahabir Parshad, and Darsistman instituted the present suit against Debi

Dial, Musafir, Jan, and Duliman to enforce their right of pre-emption,

alleging that the actual price of the property was Es. 199. The Court of

first instance decided the two suits together, giving Duliman a decree for

possession oi one moiety of the property on payment of Es. 275-8-0 on or

before the 13th November 1875, and Mahabir Parshad and Darsistman a

decree for possession of the other moiety on payment of Eg. 150 on or

before the same date.

On appeal by Duliman the lower appellate Court gave him a decree

for possession of the whole 8-pie share on payment of Es. 275-8-0 within

thirty days from the date of the decree. The appeal preferred by Mahabir
Parshad and Darsistman was dismissed. On special appeal by them to

the High Court it was contended, that they were entitled to a decree in

proportion to their shares in the patti.

Munshi Sukh Ram, for the appellants.
Babu Sital Parshad and Babu Jogendra Nath, for the respondents.

[293] The Court remanded the case to the lower appellate Court in

the following terms :

It having been found that the plaintiffs and Duliman were all co-sharers,

a'right of pre-emption accrued to all of them, and equitably they will be

*
Special Appeal, No. 279 of 1876, against a decree of the Judge of Gorakhpur,

dated the 23rd December 1875, affirming a decree of the Munsif of Deoriya, dated the
8th September 1875.

t See next cfaee,
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1876 entitled each to have the sale made to him to the extent of one-third of

AUG. 21. the property sold. We have not to decide whether such a right is to be
~"

divided in proportion to the extent of the shares or in proportion to the
APPEL- number of persons entitled to pre-emption (1), for in this case three persons
LATE assert their right to pre-emption and the shares to which the right is

CIVIL, appurtenant are equal. We cannot, however, pass a final decree until the

lower appellate Court has determined what was the price actually paid
1 A. 291= for the share. This issue we remit under 3. 354 for trial.

'

The lower appellate Court found that the price actually paid for the

share was Es. 300.

The case having been returned to the High Court, judgment was
delivered as follows :

JUDGMENT.
We accept the finding on the issue remitted, and the decree will be

modified accordingly. The appellants are entitled to pay into Court within

one month from this decree Us. 200 and obtain a two-third share, and
Duliman will pay into Court within the same period Es. 100 and obtain

a one-third share
;
and if either the appellants or Duliman fail to pay in

the amounts, within the month, the other of them making the further

deposit within the time shall be entitled to the share of the defaulter.

1 A. 293= 1 Ind. Jar. 410.

APPELLATE CIVIL.

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.

HINGAN KHAN AND OTHERS (Decree-holders) v. GANGA PARSHAD
AND OTHERS (Judgment-debtors).* [21st August, 1876.]

Pre-emption Conditional decree "Final" judgment and decree Execution of Decree.

Where the plaintiff in a suit for pre-emption was granted a decree subject to

the payment of the purchase-money within a fixed period, and failed to comply
[295] with the condition imposed on him by the decree, held that he had lost

the benefit of the same (2).

When a direction contained in a decree referred to the time at which such
decree should become final, held that such decree became final on being affirmed

by the lower appellate Court where, although a special appeal was preferred by
the plaintiff against the decree of the lower appellate Court, the same was
subsequently allowed to be withdrawn.

Shaikh Ewaz v. Mokuna Bibi (3) distinguished.

[R., 15 B. 370 ; 16 0. 599 ; 9 N. L. R. 130 (133) ; 54 P. R. 1908= 87 P.L.R. 1908=
40 P.W.R. 1908 ; D., 30 A. 385 = 5 A.L.J. 580= A.W.N. (1908) 161.]

* Miscellaneous Special Appeal, No. 31 of 1875, against an order of the Judge of

Azamgarh, dated the 4th September 1875, reversing an order of the Munsif of

Mubammadabad, dated the 5th July 1875.

(1) Where two persons had, by vicinage, an equal right to pre-emption, the property
was equally divided bstween them Misr Khem Kurun v. Misr Seeta Ram, H. C. R.

N. W. P. 1870, p. 257.

(2) So held in Shaikh Ewaz v. Mokuna Bibi, I A. 132 ; Hameed-oonnissa v.

Buksha, S.D.A.R. N.W.P., 1864, vol. ii, 612; and Petition of Sahah Ahmed Al%t

S.D.A, L.P., Summary Cases, 36.

(3j 1 A. 132.
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THE plaintiffs in a suit to establish the right of pre-emption of a 1876

share in a certain village, such suit being founded upon custom obtained a AUG. 21,

decree in the Court of first instance on the 1st April 1874, the material

portion of which decree was as follows :

"
That the plaintiff's claim for a APPEL-

declaration of right to, and possession of, the property in suit be decreed, LATE
and delivery of possession be duly effected and if the plaintiffs deposit in OlVIL.
this Court the whole amount of the purchase-money within one month
from the date this decision becomes final, this decree will be executed, * * 293=

otherwise it will be held null and void." Both parties to the suit appeal * 'n^- ^up

against this decree. It was affirmed by the lower appellate Court on the *10.

19th May 1874. On the 26th August 1874, the plaintiffs preferred a

special appeal to the High Court against the decree of the lower appellate
Court. On the 9th December 1874, the High Court allowed this appeal
to be withdrawn, its order being as follows :

"
The pleader for the appellant

does not support this appeal and it is withdrawn. Costs to be paid by
the appellant." On the 7th January 1875 the plaintiffs deposited in

Court the amount of the purchase-money. On the 21st June 1875, they

applied for possession of the property in execution of decree.

The judgment-debtors, vendees, objected to execution on the ground
that the purchase-money had not been deposited within time. This

objection was disallowed by the Court of first instance, but allowed by
the lower appellate Court.

The decree-holders appealed to the High Court on the ground that

the right of pre-emption decreed in their favour was not lost by reason of

their failing to deposit the purchase-money within [295] time, and that

the decree did not become final till the date of the order of the High
Court.

Mr. Mahmood (with him Babu Sital Parshad) , for the appellants.
Munshi Hanuman Parshad, for the respondent.

JUDGMENT.
The judgment of the Court (after setting out the facts of the case)

was as follows :

The first plea fails. No absolute right of pre-emption was established

by the decree ; the decree made the right conditional on payment of

the purchase-money within a certain period, Failing fulfilment of 'this

condition, the right under the decree became null and void and the decree

incapable of execution. Whether or not such a conditional decree could

be legally made (and the counsel for the appellant denies that it can) is

not a question for us to consider in execution of the decree : if there is

force in the objection it is one which applies to the decree, and should

have been taken by review of judgment.
The next objection raises the question as to when the judgment of

the Court of first instance is to be held as having become final. It is alleged

by the appellant that it ought to be held as becoming final on the 9th

December 1874, when this Court gave its order allowing the appellant to

withdraw the special appeal. We are, however, of opinion that, under the

circumstances of this particular case, the judgment became final on the

19th May 1874 when the Judge affirmed the decree of the Court of first

instance. What took place in the special appeal did not and could not

affect the finality of the Judge's decree. There was no decision after a

hearing but only a withdrawal, by which course the plaintiffs showed the

judgment to be not open to revision. So far as affecting the finality of the

judgment of the Judge in regular appeal, we must look on the proceedings
in special appeal as though non-existent, and in consequence hold that the
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1876 judgment of the Court of first instance became final when affirmed by the
AUG. 21, Judge in regular appeal, and that therefore the order of the lower appel-

A
late Court should be affirmed, and this appeal should be dismissed, and we

BL- dismiss it with costs.

LATE [296] Our attention has been drawn to a case decided by a Bench of

OlVIL. this Court (1), where a somewhat similar question was before the Court,~~ but there is this distinction between the two cases that in the one referred

to the special appeal had been decided after trial, whereas in the case
'

before ua the appeal was withdrawn without trial,

STUART, C, J. I have signed this judgment because I think chat,

under the circumstances of this case, it is right. But I wish to add that I

am not to be understood as approving the practice of inserting conditions

into decrees as to the time of payment or otherwise, notwithstanding the

rulings of this Court to the contrary referred to.

1 A, 296.

CIVIL JURISDICTION.

(Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Turner.)

IN THE MATTER OF THE PETITION OF MATHRA PARSHAD.*
[23rd August, 1876,]

Sections. 24 and 25 Vic., c. 104 (High Court's Act), s. 15 Powers of Superintendence of

High Court Act VIII of 1859, s. 378 Review of judgment.

Where a Court subordinate to the High court rejected an application for a

review of judgment, refusing to consider the grounds of the same because the

decree of which a review was sought was given by its predecessor, the High Court
in the exercise of its powers of superintendence under s. 15 of the High Court's

Act, directed such Court to consider the grounds (2).

IB,, 9 A. 104 (F.B.) = A.W.N. (1886), 309.]

THIS was an application to the High Court for the exercise of its

powers under s. 15 of the High Court's Act. The petitioner applied on the

13th September 1875 to the Subordinate Judge of Mainpuri for the review

of a judgment which that officer's predecessor had given on the 18th Decem-
ber 1874. The Subordinate Judge rejected the application in the following
terms : "Upon a perusal of the petition with the record of case, it appeared
that the judgment of the former Subordinate Judge is not correct, but I

have no right to interfere with his judgment, nor has the peti-[297]tioner

produced any new evidence. The objections of the petitioner have been

determined by the former Subordinate Judge."
The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the petitioner.

Pandit Nand Lai, for the opposite parties.

OEDEE.

The order of the High Court was as follows :

It is obvious that the Subordinate Judge has misconceived the duty
imposed on him. The circumstance that the decree, of which a review

*
Miscellaneous Application, No. 25-B of 1876, against an order of the Subordinate

Judge of Mainpuri, dated the 5th January 1876.

(1) Shaik Ewaz v. Mukuna Bibis, 1 A. 139.

(2) For other cases in which the High Court interfered under that section and
directed the exercise of a power or jurisdiction disclaimed by a Subordinate Court, see

note to Tej Bamv. Barsukh, I. A., 104. For cases in which it refused to interfere,

see the same note and Petition ofLukykant Base, 1 C. 180 = 24 W.B. 440.
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was sought, was passed by his predecessor did not discharge the Subor- 1876

dinate Judge from the obligation of considering whether any sufficient Aua. 28,

grounds were shown for the application. Where a subordinate Court has

obviously failed to perform its duty, and there is no remedy by appeal, it CuVIL

appears to us within the competency of this Court, under the general JUBISDIC-

powers of superintendence with which it is invested under s. 15 of the TION.
Letters Patent, to point out to the subordinate Court its error and to direct

it to proceed according to law. The Subordinate Judge is therefore * * 296<

directed to reconsider the application presented to him, and to deal with
it as if a review was sought of a decree which he had himself passed.

1A. 297-lInd. Jur. 4il.

APPELLATE CIVIL.

(Mr. Justice Ttirner and Mr. Justice Oldfield.}

BISHAN DIAL AND ANOTHER (Defendants) v. MANNI RAM (Plaintiff)*

[24th August, 1876.]

Mortgage Foreclosure Regulation XXIII of 1806.

Where the whole of a mortgage-debt was due to the persons claiming under
the mortgage jointly and not severally, and a person, entitled only to one moiety
of the debt, foreclosed the mortgage as to that moiety, and sued the different

mortgagors for possession of a moiety of their interest in the mortgaged property
in virtue of the mortgage and foreclosure, held that the foreclosure was invalid and,
the suits were not maintainable.

[&p., 9A. 68(F.B.) = A.W.N. (1886), 298; R., 17M.12; 19 M.L. J. 221
; D.,3M.L.J.

176.]

THIS was a suit in which the plaintiff claimed from Gulab Rai and
Bishan Dial possession of a 4-anna share in a certain zamindari estate, in

virtue of a deed of conditional sale, dated the 13th December 1864 and an
order foreclosing the mortgage, dated the llth April 1874. The facts of

the case are sufficiently [298J stated for the purposes of this report in the

judgment of the High Court.

Pandit Ajudhia Nath and Munshi Hanuman Parshad, for the

appellants.
Lala Lalta Parshad and Shah Assad Ali, for the respondent.

JUDGMENT.
The judgment of the High Court was as follows :

Sarab Sukh Rai, the original proprietor of mauza Barauli, died in

1844, leaving a widow, Ram Kuar, and three sons, Sheo Dial, Gulab Rai,

and Bishan Dial. In 1864 Sheo Dial, who appears to have managed the

business of the family in the absence of his brothers, of whom one, Bishan

Dial, was residing at Lucknow, and the other, Gulab Rai, at Cawnpore,
desired to raise a loan of Rs. 13,000, in order to pay off the sums due to

Daula Kuar and others, decree-holders, who were in posession of mauza
Barauli and mauza Darjanpur, and for other necessary purposes ;

and in

order to raise the sum required, Kishan Dial, on the 23rd August 1864 execut-

ed a power-of- attorney authorizing Sheo Dial to take a loan from any person

*
Special Appeal, No. 1320 of 1875, against a decree of the Judge of Cawnpore,

dated the 16th September 1875, affirming a decree of the Subordinate Judge, dated the
30th January 1875.
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1876 he pleased, and to execute and register in the name and on behalf of Bishan
AUG. 24. Dial "a mortgage-deed "for Es. 13,000 in respect of mauza Barauli. On the

13th September 1864, Sheo Dial, on his own behalf and as attorney for

APPEL- Bishan Dial, executed a deed of mortgage of mauza Barauli for the sum
LATE above mentioned in favour of Gobind Parsbad, Swami Lai, and Kashi

OlVIL. Parshad, for a term of seven years, subject to the following condition, viz.,

that the mortgagors should, at the expiry of the term named, redeem the
1A. 297 = mortgage by repayment of the Es. 13,000 and the interest left unpaid.
\ Ind. Jar. After this mortgage was registered, and the money paid to Sheo Dial, the

411. mortgagees appear to have discovered that Gulab Bai had a share in the

estate, and required that he also should join in the mortgage. Accordingly
on the 9th November 1864, Gulab Eai executed a power-of-attorney in

favour of Sheo Dial, in which, after reciting that Sheo Dial had executed

the mortgage of the 13th September, and had registered it and that he had
received and deposited the loan in the Government Treasury on account
of all three brothers, Gulab Eai declared that he agreed and consented to

the proceedings of his brother thereinbefore recited, and that he accordingly

appointed his brother his attorney that he might execute "a deed of

mortgage on his part also in [299] respect of mauza Borauli in favour

of the mortgagees, and under conditions similar to those recorded in

his own deed." On the 13th December Sbeo Dial, for himself and as

the attorney of his brothers, executed another deed of mortgage in favour

of the same mortgagees. The deed recites the mortgage of the 13th

September that Gulab Eai had been no party to it, and that conse-

quently the mortgagees were not content with that deed, and declares that

the deed now in recital had been executed in lieu of the deed above men-
tioned. By this deed Sheo Dial mortgaged the same property for the

same sum as in the former deed, but with this difference that the mort-

gagees bound themselves to pay compound interest on all arrears of

interest, and that whereas the former deed was a deed of simple

mortgage accompanied with provisions enabling the mortgagees, in the

event of default, to convert it into a mortgage with possession, in the

substituted deed the mortgagees are also empowered, in the event of

default, to treat the simple mortgage as a conditional sale and to obtain

foreclosure. In April 1865 Gobind Parshad, Swami Lai and Kashi Parshad
executed a sub-mortgage of the property to Girdhari Lai and Jagan Nath.

Default having been made in payment of the sum due on the sub- mortgage,
Chotai Lai, son of Girdhari Lai, and Jagan Nath. in May 1872 sued the

original mortgagees and obtained decrees in execution of which they brought
to sale the mortgagees' rights, and became each a purchaser of one moiety.
In August 1872, Ghotai Lai sold his moiety to the respondent. It appears
that, on Sarab Sukh Eai's death, the estate of Barauli was recorded in the

revenue registers as held by his widow acd three sons in equal shares of

four annas. It is alleged, nevertheless, that they remained joint Hindu
family. On the 4th December 1859, Sheo Dial mortgaged his share,

described as a 5-anna 4-pie share to Har Sahai, whose son, Eai Bahadur,
obtained a decree on a mortgage-deed on April ISsh, 1862. In execution of

the decree, and of another decree held by one flar Dial for Daula Kuar,
the 4-anna share standing in his name in the revenue registers was sold

on the 20bh July 1867, and purchased by Suraj Parshad. Sheo Dial died

in 1866, and if the family was joint his brothers obtained his interest by
survivorship. If the family was not joint it devolved on his daughter.
On the 24th December 1867, Earn Kuar, the widow of Sarad Sukh Eai,

executed a deed by which she professed to divide the 4-anna share standing
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in her name, and to transfer [300] a 2 anna share to Lalta Parshad, the 1876

son-in-law of Sheo Dial, and the remaining 2-anna share to Har Parshad, -AUG. 24.

the son-in-law of Gulab Eai.
~

The respondent having, as has been stated, acquired the one moiety
APPEL-

in the original mortgage purchased by Ghotai Lai in April 1873, issued LATE
notice of foreclosure in respect of one moiety of the mortgage, and on the GlVIL.

expiry of the year of grace he has instituted four suits. In the first he

claims in virtue of the mortgage and foreclosure to obtain the possession
* * 29' =

of 4 annas out of the two shares of 4 annas each, which are still recorded * 'n(*' " aifi

in the names of Gulab Eai and Bishan Dial respectively. In the second,
***

on the same title, be claims possession of a 2-anna share out of the 4-anna
share purchased by Suraj Parshad. In the third, on the same title, he
claims possession of a 1 -anna share out of the 2-anna share standing in

the name of Lalta Parshad, and in the fourth, on the same title, he claims

possession of a 1-anna share out of the 2-anna share standing in the name
of Har Parshad, A common objection was urged in the Courts below and
in this Court that the foreclosure was invalid, in that a person entitled to

one moiety of a mortgage-debt cannot require the mortgagees to pay off

one moiety of the mortgage-debt or to stand foreclosed of one moiety of

the mortgage-money. We must allow the validity of this plea. The
whole of the mortgage-debt is due to the persons claiming under the

original mortgages jointly and not severally and the mortgagors are entit-

led to a joint receipt for ail sums they may pay in satisfaction of the debt ;

nor does the foreclosure law contemplate the issue of a notice of foreclosure

in respect of a portion of the unpaid mortgage-debt, except under circum-

stances which do not exist in this case. The notice must declare for closure if

the whole of the subsisting debt is not paid before the expiry of the year of

grace. We are, therefore, of opinion that these suits cannot be maintained,
and in that opinion we are confirmed by ruling of the Calcutta High
Court BhoraBoy v. Abilack Boy (1). It is unnecessary to consider the

other pleas raised in this and the connected appeals. The decrees of the

Courts below are reversed and the suits dismissed with costs.

1 A. 301 (F.B.)

[301] BEFOEE A FULL BENCH.
(Sir Robert Stuart, Kt. t Chief Justice, Mr Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie *nd Mr. Justice Oldfteld).

HANUMAN PERSHAD (Plaintiff) v. KAULESAR PANDEY (Defendant.)*

[20th April, 1876.]

Act X of 1859, ss. 3, 4 Act XVIII of 1873, ss 5, 6 Rent in kind (Bhaoli) Enhance-
ment of Rent Tenant at a fixed Rate.

A rent in kind (bhaoli) which, though it varies yearly in amount with the vary-
ing amount of the yearly produce, is fixed as to the proportion it is to bear to

such produce, is a fixed rent within the meaning of s. 3 of Act X of 1859 (corres-

ponding with a. 5 of Act XVIH of 1873). A tenant, therefore, in a permanently
*

Special Appeal, No. 733 of 1875, against the decree of the Judge of Bonares, dated
the 15th May 1876, modifying a decree of the Collector, dated the 8th July 1874.

(1) 10 W. R., 476 ; for circumstances justifying an exception to the rule that a suit

must be a suit applicable to the whole property mortgaged, and a mortgagor is not to

be held liable to a variety of suits and proceedings in respect of the different interests
which the mortgages may. as between themselves, possess, see Hunoomanpersaud
v. Kaleepersaud Sahoo, W. R., 1864, p. 25, and Indurjeet Kwnwur v. Birj Bilaa

Lall, 3 W. R. 139,
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1876 settled district, holding his land at such a rent, is entitled to claim the presump-

APRIL 20.
t 'on * "aw Declared iQ s - * f Act X of 1859 (corresponding with s. 6 of Act XVIII

'

of 1873) if he proves that, for a period of twenty years next before the commenoe-

3?nT_i
ment of the suit to enhance his rent, he has paid the same proportion of the

Uljij
produce of his holding.

BENCH. The decision of the High Gout in Hanwnan Parshad v. Ramjug Singh (1)~
impugned, and of the Calcutta High Court in Yacoob Hossein v. Wahid Ali (2)

1 A. 301 dissented from.

(F.B.).
This was a suit to enhance the rents of certain lands held by the

defendant. The Court of first instance, applying the presumption of law
declared in s. 4 of Act X of 1859, held that the rents were not liable to

enhancement and dismissed the suit. On appeal by the plaintiff the

lower appellate Court gave him a decree in respect of certain of the lands

for which the defendant paid rent in kind (bhaoli), holding, with reference

to the ruling of the High Court in Hanuman Parshad v. Ramjug Singh (3),

that the presumption of law laid down in s. 4 of Act X of 1859 was not

applicable to such lands.

On special appeal by the plaintiff to the High Court it was contended,
inter alia, that the presumption did not apply to certain other lands also,

as the rents of the same were paid in kind.

The Court (Pearson and Spankie, JJ.) referred to the Full Bench the

question whether the ruling of the High Court above mentioned was cor-

rect or not.

[302] The Junior Government Pleader (Babu Dwarka Nath Banarji)
and Pandit Bishambar Nath, for the appellant.

Maulvi Buhullah, for the responent.

OPINION.

STUART, C.J., TURNER, SPANKIE, and OLDPIBLD, JJ., concurred in

the following opinion.
This suit falls to be decided under Act X of 1859. By the third

section of that Act it was declared that ryots who, in the provinces
therein mentioned, hold land at fixed rates which have not been changed
since the permanent settlement, are entitled to receive pottahs of those

rates. This provision was introduced to give effect to the design
announced by Government, when it established the permanent settlement,
that the ryot as well as the zemindar, should derive benefit from the boon.

There is nothing in the section which limits its operation only to ryots
who pay rent in cash. Eyots who pay rent in grain may, therefore, claim

the privilege, if they can establish that the rates at which they have held

their lands are fixed rates. In the case suggested the land is held on the

terms that the tenant shall render to the landlord in each year a fixed

share of the crop. The quantity of produee delivered may vary in each

year, but the rate or share remains tha same, be it a fourth or a third or

a half, as the case may be. The rate of rent does not vary, although its

quantum or value may. If then the tenant proves that no alteration in

the rate has been made since the permanent settlement, or entitles himself

to the benefit of the presumption declared in s. 4 of the Act, he may
demand a pottah at these rates as fixed rates.

(l)H.C.R., N.W.P. 1874, p. 371.

(2) 4 W.R., Act X, Rulings, 23 ;
1 Ind. Jur. N.S. 29. This case was followed in

Thakoor Pershad v, Mahomed Baker, 8 W.R., 170; see, however, Bam Dayal Singh v.

Latchmi Narayan, 6 B.L.R, App. 26 = 14 W.R. 333, in which the Court expressed a

doubt as to its correctness.

(3) H.C.R. N.W.P. 1874, p. 371.

206



I.] SALAMAT ALI V. BUDH SINGH 1 All. 303

PEARSON, J. On re-consideration I am of opinion that the ruling (1)

which was followed in Hanuman Parshad v. Bamjug Singh (2) is not
maintainable in reference to the terms of ss. 3, 4 and 5, Act X of 1859.
Sections 3 and 5 show that the word

"
rent

"
used in s. 4 means the rate of

rent, and whether or not the Legislature when enacting these sections had
in view a rent paid in the shape of a proportion of the produce, it is

impossible to hold that the terms used will not include such a rent as well
as a money rant, and that a ryot in the Province of Benares who claims
to hold at fixed rates and [303] proves that he has for a period of twenty
years before the commencement of a suit paid as rent the same proportion
of the produce of his holding, is not entitled to the presumption which s. 4
declares.

1876
APRIL 20.

FULL
BENCH.

1 A. 801

(F.B.).

1 A. 303 = 1 Ind. Jar. 314 & 385.

APPELLATE CIVIL.

(Mr. Justice Turner and Mr. Justice Spinkie.)

SALAMAT ALI AND OTHERS (Plaintiffs) v. BUDH SINGH AND OTHERS
(Defendants}* [16th August, 1876.]

Mortgagor and Mortgagee Constructive Fraud.

Mere silence on the part of a prior mortgagee on hearing that the mortgagor
is mortgaging the property a second time is not such conduct as will amount to
constructive fraud, and deprive him of his right to priority as against the second

mortgagee.

Neither does the mere fact that, being aware of the second mortgage he attests

the execution of the mortgage-debt, amount to such conduct, where his know-
ledge of the contents of the deed is not shown.

Where a prior mortgagee, however, attested the execution of the deed mort-

gaging the property a second time, and being aware of the contents of the deed,

kept silence, and thus led the second mortgagee to think that the property was
not encumbered, and to advance his money on the security of it, which the
second mortgagee would not have done had he been aware of the existence of the

prior mortgage, such silence was held to be conduct which amounted to construc-
tive fraud on the part of the prior mortgagee and deprived him of his right to

priority (3).

[R., 1 O.C. 252 (253).]

*
Special Appeal, No. 1062 of 1875, against a decree of the Subordinate Judge of

Agra, dated the 30th August 1875, modifying a decree of the Munsif of Jalesar, dated
the 29th June 1875.

(1) Yacoob Hossein v. Wahid AH, 4 W. R. Act X Rulings ;
23 S. C, 1 Ind. Jur. N,

8. 29.

(-2) H. 0. R. N. W. P. (1874) p. 371.

(3) See also Bai Seeta Ram v. Kishan Dass, H.C.R., N.W.P. 1868, p. 402, in

which case it was held, where a prior mortgagee stood by and allowed the mortgagor to

deal with the property as if it were unencumbered, while the second mortgagee, acting
in the belief that he was taking a security free from encumbrance, advanced his money
upon it at the solicitation of the prior mortgagee, that the prior mortgagee, had lost his

right to priority by reasons of his conduct. See also Mac Gannett Mayer. H.C.R.N.W.
P. 1870 p. 315, in which case it was held, where a decree-holder brought to sale in

execution of his decree property on which he held a mortgage without notifying his

encumbrance on it and on being asked by an intending bidder at the time of the sale

whether there was any encumbrance on the property, gave an evasive answer which
misled the bidder and induced him to purchase the property as unencumbered, that

such decree-holder could not subsequently claim as against such bidder to enforce his

mortgage.
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1876
AUG. 16.

APPEL-

LATE

CIVIL.

1 A. 303=
1 Ind. Jar.

31i & 835.

THIS was a suit for money charged on immoveable property. The
facts of the case and the arguments in special appeal sufficiently appear
from the order of the High Court remanding the case under a. 354, Act
VIII of 1859.

[304]Pandit Ajudhia Nath and Pandit Bishambar Nath, for the appellants.
Mr. Mahmood, for the respondents.

[OEDEE.
The order of the High Court was as follows :

The appellants allege that their brother Mansab Ali having incurred

debts, borrowed Es. 400 from them wherewith to discharge the debts,

and to secure the repayment of the loan executed a mortgage of the property
which the appellants now claim to bring to sale for its satisfaction. The
mortgage-deed in favour of the appellants was duly registered. On the

3rd August, 1870, Mansab Ali having become still more involved in debt,

borrowed Es. 2,000 from Pirthi Singh, and again hypothecated the pro-

perty. One of the appellants, Intizam Ali, was a witness bo the execution

of the mortgage. On the 16th February 1871, Mansa'o Ali took Es. 2,600
from Budh Singh to pay off the mortgage due to Pirthi Singh and for

other purposes, and hypothecated the property to Budh Singh. The debt

due to Pirthi Singh was discharged out of the loan taken from Budh
Singh. The appellant Salamat Ali witnessed the execution of the mort-

gage-deed in favour of Budh Singh. This deed does not contain any
statement to the effect that no mortgage subsisted on the property, nor

is there any allegation that the mortgagee inquired of any of the appellants
whether or not there were any charges on the property. Budh Singh
brought a suit on his mortgage-deed and obtained an order for sale. The
appellants were not parties to this suit, but they caused the lien they now
claim to enforce to be notified at the time of the sale. The property was
purchased by the respondents for a sum of Es. 5,000. It therefore is

apparent that, at the time the mortgage was executed in favour of Budh
Singh, its value was more than sufficient to discharge that debt as well as

the debt due to the appellants.

The respondents pleaded that the appellants are estopped from enforc-

ing their lien because they fraudulently concealed their charge, and they
further pleaded that the charge created in the appellants' favour was a

merely nominal transaction for the purpose of protecting Mansab Ali's

property from his creditors, or that, if bona fide, the debt had been dis-

charged.

[305] The Court of the first ins banco held the mortgage-deed executed
in favour of the appellants to have been a bona fide transaction, and dis-

believed the witnesses called to prove that the money had been refunded. As
to the plea of estoppel, the Court found that, regard being had to the value,
there could have been no intention on the part of the appellants to deceive

the second encumbrancers, inasmuch as it was ample to satisfy both

charges, and that the mere attestation of the subsequent encumbrance
was not sufficient to create estoppel. It therefore decreed the claim. On
appeal the same pleas were urged by the respondents, the then appellants,
as they had pleaded in the Court of the first instance. The lower appel-
late Court held that the appellants had purposely and intentionally con-

cealed their prior demands, and that, had they mentioned them, the

subsequent creditors would either have abstained from lending their

money or would have considered their advantages and disadvantages.
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The lower appellate Court, without determining the other pleas, reversed 1876
the decree of the Court below and dismissed the suit. AUG: 16.

It is contended that there was no sufficient evidence to justify the

lower appellate Court in finding that the appellants fraudulently concealed APPEL-
their mortgage, and the mortgagees had been deceived by them, and that LATE
at least a distinction should have been made between such of the appel- CIVIL
lants as did not attest the deed under which the property had been

'

sold and appellant who attested it. * A. 303=

It is conceded that all that is proved against the appellants Mumtaz * Ind. Jur.

Ali and Akbar Ali is that, being brothers of the mortgagor and cognisant 314 & 385.

of his dealings with his property, they remained silent and did not give the

mortgagees notice of their lien. In addition it is proved against Intizam
Ali that he attested the deed executed in favour of Pirthi Singh, and it

is proved against Salamat Ali that he attested the deed under which the

property was sold. Are these circumstances sufficient to deprive all or

any and which of the appellants of the right to enforce their lien ?

Although the plea has not been taken in special appeal, we may
express our opinion that the respondents, who now hold the property in

virtue of their purchase at auction, are entitled to put forward the

same pleas as might have been urged by the mort-[306]gagees had the

question of priority arisen before the sale. Although they purchased with
a knowledge of the appellants' claim, they also knew that the claim was
contested, and the notification of the claim at the sale could not restore to

the appellants priority if they had already lost it. Had they or have any
of them lost it ?

It is a rule of equity that where a man by his conduct or language
wilfully causes another to conceive an erroneous impression and to act

upon the impression he has so formed and to alter his position, he can-

not afterwards be allowed to claim any benefit for himself by asserting
that the facts were contrary to the impression he had produced, and it

may be added that a man must be presumed to intend the natural

consequences of his conduct or language. If a man stands by and sees

another sell property which belongs to him, he is bound to proclaim his

title. If he fails to do so and a stranger is induced by his silence to

believe he has no title, and under that impression expends his money on
the purchase of the property, equity holds the man so standing by, if he
fails to explain his silence, guilty of constructive fraud and postpones his

title to that of the purchaser. Tbe cases on this point are noted in

Story's Equity Jurisprudence, s. 393, and in Fisher on Mortgages, s. 1541.
It is, however, of the essence of constructive fraud that the person sought
to be charged therewith should be proved to have concurred or co-operated
in some deceit or to have been guilty of gross negligence. It is not

therefore enough to show merely that a man, knowing that persons are

dealing with his property out of his presence, keeps silence Story's

Equity Jurisprudence, s. 394.
"
A mortgagee need not go out of his way

to give notice to his security upon hearing that the mortgagor is dealing
with the estate" Fisher on Mortgagees, s. 1541. But if a person who
proposes to make an advance on a property informs a. mortgagee of his

intention in such a manner as to show that he intended to be guided by
what he might hear from the mortgagee and the mortgagee remains silent,

still more if a direct inquiry is made of the mortgagee and he remains

silent, then in either of these cases the mortgagee will be held guilty of

constructive fraud. Again, although the mere attestation of the execu-

tion of a mortgage-deed by a prior mortgagee is not, as it was at one time
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1876 held to be, sufficient to create estoppel, because it does not necessarily

AUG. 16. follow that a witness is aware of the contents of the [307] deed of which
he attests the execution, yet where that knowledge is brought home to

APPBL- him, and there are circumstances to show that he acted dishonestly and

LATE disingenuously to the mortgagee, and the mortgagee was in consequence

OlVIL deceived, the prior mortgagee will be deprived of his priority.

Applying these principles to the case before us we are unable to hold
1 A. 303= there was any sufficient evidence to justify the lower appellate Court in
i Ind. Jur.

finding the appellants Mumtaz Ali and Akbar AH guilty of constructive
314 & 385. fraud, and therefore debarred from insisting on their claim. Looking to

the value of the property, it may well be doubted whether there was a

design on the part of any of the appellants to deceive the mortgagee.
However this may be, Mumtaz Ali and Akbar Ali simply remained silent,

although cognisant of the fact that their brother was dealing with the

mortgaged property elsewhere. Nor does the case seem stronger against
Intizam Ali. He, it is true, attested the deed executed in favour of

Pirthi Singh, but the sale was not made under that deed, nor was the

mortgage executed in favour of Pirthi Singh kept alive and assigned to

the subsequent mortgagee. So far as concerns Budh Singh, Inbizam Ali

simply remained silent. We hold that the facts proved did not justify the

lower appellate Court in holding Intizam Ali had concurred or co-opera-
ted in any fraud practised on Budh Singh.

Against Salamat Ali there is the circumstance that he attested the

execution of the deed of mortgage in favour of Budh Singh, that he was
the brother of the mortgagor and in constant intercourse with him, whence
it may be inferred he was aware of the contents of the deed he witnessed,

and lastly, that possessing this knowledge he kept silent as to the existence

of a prior lien in favour of himself and his brother. Under these circum-

stances, if Budh Singh was deceived, it would be competent to the Court

to find that Salamat Ali wilfully misled Budh Singh and so co-operated
and concurred in that deceit, and to hold that, in consequence, his

interest in the alleged prior encumbrance must be postponed to that of

Budh Singh and those who purchased under Budh Singh's mortgage.

Being of opinion that there had been no sufficient investigation of the

issue whether Budh Singh was deceived by Salamat [308] Ali's silence,

and to enable it to pass final orders in this appeal, the Court
remanded the case for the trial of the following issues ; (i) Was the

mortgage on which the appellants rely executed bona fide and for good
consideration ? (ii) If it was so executed, has the debt so created been dis-

charged ? (iii) Was Budh Singh ignorant of the mortgage on which the

appellants rely, and if he had known of its existence, would he have
declined to advance his money on the security of the property ?

The lower appellate Oourt determined the two first of the issues

above mentioned in favour of the appellants, and the third issue in favour

of the respondents.

JUDGMENT.
The judgment of the Oourt (after accepting the finding of the lower

appellate Court on the two first issues) was as follows :

We accept the finding that Budh Singh would not have agreed to

take a second mortgage of the property had he been aware of the existence

of the prior mortgage in favour of the appellants. He was about to advance
a large sum on the property of which the bulk was, as he knew, and as
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Salamat All must have known, to be applied to extinguish existing enoum- 1876

brances, and had he been aware of the Hen held by the appellants it may AUG. 16,

reasonably be inferred he would have insisted on its satisfaction out of

the monies he had advanced. Each case must of course be governed by APPEL-

its own circumstances, but on the facts found in this case we must hold LATE
that Salamat Ali has by his silence lost his right bo priority so far as his OlVIL.
interest in the mortgage is concerned.

It must also be presumed that the shares of the four brothers in the * * 303=

mortgage-debt were equal. The decree of the lower appellate Court, so far * I n<*- &ar >

as it dismisses the claim in respect of three-fourths of the mortgage-debt 314 & 383.

and interest is reversed, being the shares of Mumtaz Ali, Intizam Ali, and
Akbar Ali and the decree of the Court of first instance to this extent

restored, but the decree of the lower appellate Court, so far as it dis-

misses the claim to one-fourth of the mortgage debt, being the share of

Salamat Ali, is affirmed The appellants will recover three-fourths of

their own costs in all Courts from the respondents and pay one-fourth of

the respondents' costs. The respondents or either of them are of course

at liberty to pay off the three-fourths of the mortgage-debt, interest, and

costs, and to prevent a sale.

1 A. 309.

[309] APPELLATE CIVIL.

(Mr. Justice Turner and Mr. Justice Spankie.)

MANNA LAL (Defendant) v. THE BANK OF BENGAL (Plaintijfi*

[21st August, 1876.]

Acl IX of 1872 (Contract Act), ss. 2 (d), 25 Consideration Agreement without Con-

sideration Void Agreement.

While certain hundis were running the acceptor gave the holder, the drawer

having become bankrupt, a mortgage of certain immoveable property as security
for the payment of the hundis in the event of their dishonour when they became
due. Held, in a suit on the mortgage-deed the hundis having been dishonoured,
that there was no consideration, within the meaning of that term in Act IX of

1872, for the agreement of Mortgage, and the same was void under s. 25 of that
Act.

[Appr., 22 B. 176.]

THIS was a suit to recover Es. 5,000 on a mortgage-deed, dated the

21st May 1884. One Rai Lakshmi Chand, of Benares, drew two hundis,
each for Es. 2,500, the one payable on the 15th June 1874, the

other on the 19th June 1874, on the defendant's firm at Cawnpore.
These hundis were endorsed to the Bank of Bengal and discounted by
the agent of that Bank at Benares, and were then forwarded to the agent
of the Bank at Cawnpore, and by him presented to the defendant and

accepted. On the 18th May 1874, the agent at Oawnpore was informed
that drawer of the hundis was bankrupt. He immediately applied to the

defendant to give security for the amount of the hundis, and on the 21st

May 1874, the defendant executed tbe deed of mortgage in suit. This

deed, after reciting that the defendant was the acceptor of the hundis,
that as such he was liable thereon, and that the amount of the hundis

*
Special Appeal No. 566 of 1876, against a decree of the Judge of Gawnpore, dated

the 17th March 1876, modifying a decree of the Subordinate Judge, dated the 2nd
August 1875.
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1876 -was due to the Bank of Bengal from him and payable by him, proceeds
AUG. 21, as follows :

"
I, therefore, of my own free-will and pleasure, agreeably to

the request of the Bank of Bengal, for security for the amount of the
APPEL- hundis due to the Bank of Bengal, Cawnpore branch, do hereby hypothe-
LATE cate and pledge for the said amount a house and six shops situated in the

OrviL. chauk in the city of Cawnpore, and a bungalow situated in the Cawnpore
Cantonment, and execute this by way of a collateral security-bond.

1 A. 309. The hypothecated property shall remain hypothecated and pledged as

long as the amount [310] of the hundis is not paid. The said Bank of

Bengal is at liberty to realize on account of the hundis the amount
thereof from the hypothecated property and from me in any manner it

likes." On the 24th June 1874, the Bank of Bengal instituted a suit

against the drawer of the hundis and the defendant in this suit ab

Benares to recover the sums due on the hundis, which had been dis-

honoured on maturity. As the defendant neither resided nor carried on
business at Benares, application was made to the High Court to sanction

the trial, which sanction was refused. The Bank thereupon amended the

plaint in that suit and sued the drawer alone, and obtained a decree,

which at the time of the present suit was unsatisfied. On the 9bh March
1875, the present suit was instituted.

The defendant pleaded, among other pleas, that the mortgage was
obtained from him on the promise that the Bank would exhaust every
means to obtain payment of the hundis from the drawer before recourse

was had to the acceptor. The agent of the Bank denied that any such

promise was made, or that he had any authority to make any promise
in the matter. The Court of first instance found that no such promise
was made.

On appeal the defendant again urged that the mortgage had been
made in consideration of the promise made by the agent of the Bank at

Cawnpore, and he further pleaded that, if no such promise was made,
there was no consideration for the mortgage, and the contract was void
under s. 25, Act IX of 1872. The lower appellate Court found that no
promise had been made, and held that, inasmuch as the acceptor of a bill

derives benefit reciprocally with the drawer in banking transactions, and
that both are liable for the prompt discharge of the bill on its arriving at

maturity, any security given meanwhile by either of them is not devoid
of consideration, inasmuch as it carries with it the prospect of a deferred
demand for the money.

On special appeal to the High Court by the defendant it was again
contended that there, being no consideration for the agreement of mort-

gage, the agreement was void under s. 25, Act IX of 1872.
Mr. Raikes, for the appellant.
Mr. Colwin and Mr. Conlan, for the respondent.

JUDGMENT.
The judgment of the Court, so far as it related to the above conten-

tion, was as follows :

[311] But we must admit the validity of the plea that the contract
of mortgage is void under the provisions of s. 25 of the Contract Act.
We do not quite understand the Judge's argument as to the benefit which
the appellant derived from the banking transaction. It does not appear
that he had received any portion of the hundis when discounted ; but,

assuming that he had done so, and admitting that under the circum-
stances he was liable on the hundis, neither the antecedent benefit, nor the-
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existing liability, nor the anticipated advantage to which the Judge alludes, 1876

would constitute a consideration as defined in the Contract Act. To AUG. 21.

constitute a consideration as defined in that Act there must be an act,

abstinence or promise on the part of the promisee or some other person at

ihe desire of the promisor. On the facts found there was no such act, LATE

abstinence, or promise, and therefore there was no consideration for the CIVIL.

mortgage, and the contract is void. On this ground we must allow the

appeal, and reversing the decrees of the Courts below so far as they decree * ^9*

the claim, we must dismiss the suit with costs.

1 &. 311 (F.B.).

BEFOKE A FULL BENCH.
(Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,

Mr. Justice Turner, Mr. Justice Spankie and Mr. Justice Oldfield.)

JAGESHAB SINGH (Plaintiff] v. JAWAHIB SINGH AND OTHEBS
(Defendants).* [21st August, 1876.]

ActIZ 0/1871, sch. ii, art. 10 Pre-emption Limitation" Actual Possession."

Held (STUART, C.J., dissenting) that the purchaser of the equity of redemption
of immoveable property, which is at the time of the sale in the usufructuary posses-
sion of the mortgagee, takes

"
actual possession

"
of the property, within the

meaning of that term in art. 10, soh. ii of Act IX of 1871, when the equity of

redemption is completely transferred to and vested in him.

Per STUART, C. J. That such a purchaser does not take
"
actual possession

"

of the property until he takes visible and tangible possession thereof or enjoys
the rents and profits of the same, after redemption of mortgage.

[ip., 1 A. 592
; 3 A. 24 (F.B.); R., 20 A. 315 (F.B.) ; 24 A. 17 (P.O.) = 3 Bom.L.B. 707

= 5 C.W.N. 888= 28 I.A. 248 = 8 Bar. P.O. J. 133 ;
5 C.L.J. 491 = 11 C.W.N. 593

= 2 M.L.T. 207; 3 O.C. 184.]

THIS was a suit to enforce the plaintiff's right of pre-emption of a share
in a certain zamindari village and for possession of the same. The right
of pre-emption was founded upon a special con-[312]traot in the village

administration-paper. The deed of sale which the suit impeached was dated
the 15th September 1873, at which date the property was in the possession
of certain usufructuary mortgagees. The deed recited that the vendees
were entitled to possession on the 31st May, 1874, by redemption of the

mortgage. The suit was instituted on the 5th October, 1874.
The lower appellate Court dismissed the suit as instituted after the

period of limitation prescribed therefor by art. 10, sch. ii of Act IX of

1871, holding that that period began to run from the date of the sale.

On special appeal by the plaintiff to the High Court, the Court (Turner
and Oldfield, JJ.) referred to the Full Bench the question as to the time
from which the period of limitation began to run.

The order of reference was accompanied with the following remarks :

By art. 10, sch. ii, Act IX of 1871, the period begins to run
"
when

the purchaser takes actual possession under the sale sought to be
impeached. The terms of the former Aot were

"
the time at which the

purchaser shall have taken possession under the sale impeached."

Special Appeal No. 1028 of 1875, against a decree of the Subordinate Judge of

WHazipur, dated the 24th June 1875, affirming a decree of the Munaif of Saidpur, dated
the 4th December 1874.
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1876 The word
"
actual" has thus been introduced in the present Act, and

Aua. 21. there appears a doubt as to the object of this change, whether in the case

before us the possession meant is possession by enjoyment of the profits on
FULL

expiry of the term of the mortgage, or whether such possession as the

BENCH, nature of the property admits of is all that is intended, dating in this case

JTTJ 1
from the time of the sale.

' '

Munshi Hanuman Pershad, for the respondents, contended thafc
"
actual possession" meant visible and tangible possession, or enjoyment of

the rents and profits of the property, after redemption of mortgage. The
meaning of the term

"
possession in the former Limitation Act

"
was doubt-

ful, as is shown by conflicting rulings. For instance, in Gordhun v. Heera

Singh (1) the Full Bench of this Court held that it meant actual, that is,

visible and tangible possession, while in Ganeshee Lall v. Toola Ram (2)

it held that it meant such [313] possession as the nature of the property
admits of. The word

'

actual
'

has been introduced into the present Limit-

ation Act to remove all doubts as to the meaning of the term
"
possession."

Pandit Ajudhia Nath (with him the Senior Government Pleader, Lala
Juala Parshad), for the appellant, contended that when a purchaser
acquired such possession of the property sold as the nature of the property
admitted of, he was in

"
actual possession

"
of the property.

OPINIONS OF THE FULL BENCH.

STUART, C. J. I am clearly of opinion that the possession intended in

art. 10, sch. ii, Act IX of 1871, is possession by enjoyment of the profits

on expiry of the term of the mortgage. The time mentioned in the former
Act was "the time at which the purchaser shall have taken possession under
the sale impeached, and the meaning of this being doubtful, as various

rulings of the Calcutta Court and this Court show, the word
"
actual

"
has

been introduced into the present Act with the view no doubt of making it

plain what the real date was intended to be. Actual possession, in my
opinion, means personal and immediate enjoyment of the profits ; and as

in the present case the mortgagee was in possession at the time of the sale,

the purchaser could not take actual possession till the mortgage-term had

expired. And this is my answer to the reference.

PEARSON, J. The possession of a mortgagee is tantamount to the

possession of the mortgagor of his vendee, and does not interfere with his

equity of redemption. Nor can the latter be said not to be in possession

by enjoyment of the profits when those profits are applied to the liquidation
of the mortgage-debt for which the property purchased by him is liable.

He may, when he has taken his vendor's place, be reasonably held to have
obtained actual possession under the sale, and from the date en which he

acquired it will run the limitation prescribed by art. 10, sch. II, Act IX .of

1871. The introduction of the word," actual
"

in that article seems to render

the terms used more precise than those used in the former Act, and to

adopt the Full Bench ruling in Ganeshee Lai v. Toola Bam (2) rather

than to negative it, and make any change in the law.

[314] TURNER, SPANKIK and OLDFIKLD, JJ M concurred in the

following opinion :

The provisions of the former law, Act XIV of 1859, declared that in

suits for pre-emption, the period of limitation should be computed from the

(1) S.D.A. N.W.P., January to May 1866, p. 18 ; this case followed in Oobind
Parshad v, Bebee Fatima, 2 W.R. 5.

(2) H.C.R- N.W.P., 1868, p. 376, followed in Mashook AH Khan v. Imdad Ali

Khan, H.C R. N.W.P., 1869, p. 9 ; see also Bechun v. Yakoon Khan, 8 W. R. 225.

214



I.] JAGESHAR SINGH V. JAWAHIR SINGH 1 All. 3iS

time at which the purchaser shall have taken possession under the sale 1876

impeached. On the construction of the term "possession" this Court AUG. 21.

held in Ganeshee Lall v. Toola Bam (1) that such possession was intended
"

as the nature of the thing sold admitted of and that it did not necessarily
FULL

mean tangible or visible possession. Thus, where a property was in the BENCH,

possession of the mortgagee, and the rights of the mortgagor were sold, it
ii~3il

was held that possession was acquired under the sale as soon as the '_ .

right of redemption was completely transferred to the purchaser, and
that limitation must be computed from that period and not from a

subsequent date when the mortgage having been discharged from the

usufruct the purchaser was able to resume possession. It was pointed
out that at the time of the sale two persons had rights in the property,

the mortgagor and the mortgagee, and that the subject of the sale was
the right of the mortgagor as it subsisted at the time of the sale. Seeing
that the purchaser had purchased the right to recover and enjoy the

profits at an indefinite period, for it could not be ascertained with certainty

at what date the debt and interest would be discharged from the usufruct,

it was deemed inequitable to allow a pre-emptor to obtain the property in

1867 freed from mortgage at the price paid by the purchaser in 1860 for

the estate encumbered with the mortgage. As an analogous case it was

suggested that, if land were leased for a certain term at a nominal rent,

and during the term the lessor sold and conveyed the reversion to a

purchaser, although the purchase would not have conferred on the

purchaser the right to any immediate profit from the estate, the subject

of the sale would have been his and in his possession, for all intents and

purposes, as completely as before the sale it was in the possession of the

vendor.

The language of the present Limitation Act, IX of 1871, differs

somewhat from that of the former in declaring the date from which

[315] the period of limitation is to be computed in suits for pre-emption.
In sch. ii, cl. 10, it is declared the period begins to run when the pur-
chaser takes actual possession under the sale impeached, and the question

put to us is whether there has been any change in the law, whether by
actual possession we are to understand in all cases visible and tangible

possession or such possession as the nature of the subject of the sale

allows.

We have felt some difficulty, in determining this question, for it may
be presumed the term actual was not introduced without a purpose. But
it will equally apply to subjects of sale which admit of visible and tangible

possession as well as subjects of sale which do not admit of such posses-

sion. The purchaser of an equity of redemption or of a right of reversion

is, it must be allowed, actually in possession of what he has purchased,
when the rights of the mortgagor or lessor have been completely transferred

to and vested in him. In the one case he and he only could maintain
suit for any injury to the revisioner, in the other he and he alone could

maintain suit for damage done by the mortgagee to the property mortgaged
in contravention of the terms of the mortgage. We are pressed, too, by
the argument in Ganeshee Lall v. Toola Earn (1) that it would be

inequitable to allow a pre-emptor to lie by for a number of years to see

whether the purchase was beneficial or otherwise, and to come in and
claim the benefit of the sale when the subject of the sale is freed from the

encumbrance existing at the time of the sale, or where its market-value

(1) H.O.B. N.W.P. 1868, p. 376.
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1876 may have considerably increased. Of course if the language of the law
AUG. 21, admitted but one construction, we could not allow this consideration to

influence us, but where it is not incompatible with a construction that
FULL avoids hardship and injustice, we are at liberty to adopt that construction.
BENCH. It appears to us that full effect is given to the term actual possession if it

1 A~3il
kQ held fcbat. where the nature of the subject of the sale admits of visible

'

and tangible possession, limitation will run from the period when tangible

possession is taken, but that when the nature of the subject of the sale

does not admit of tangible possession, limitation runs from the date when
the subject of sale is completely conveyed" to and vested in the purchaser,
and he has acquired such possession as before the sale was enjoyed by
the seller.

1 A. 316.

[316] APPELLATE CIVIL.

(Mr. Justice Pearson and Mr. Justice Spankie.)

JADU LAL (Plaintiff) v. KAM GHOLAM AND ANOTHER (Defendants) .*

[5th December, 1876.]

Act VIII of 1859, s. 2 Res judicata.

When a plaintiff claims an estate, and the defendant, being in possession, and
knowing that he has two grounds of defence raises only one, he shall not, in the

event of the plaintiff obtaining a decree, be permitted to sue on the other ground
to recover possession from the plaintiff.

Where, therefore, the defendants purchased an estate in the plaintiff's posses-

sion, and sued him to recover possession of it, and the plaintiff resisted the suit

merely on the ground that the sale to the defendants was fraudulent and without

consideration, and the defendants obtained a decree, and the plaintiff then sued

claiming a right of pre-emption in respect of the property a claim which he

might have asserted in reply to the former suit, Jield that he was debarred from

suing to enfore such claim.

Baldeo Sahai v. Baleshar Singh (1) followed.

[Overruled, 26 A. 61 (F.B) ; F,, 3 A. 189.]

As this case merely follows the decision in Baldeo Sahai v. Bateshar

Singh, it is not reported in detail (2).

Special Appeal No. 819 of 1876, ag%inat a decree of J. W. Power, Esq., Judge of

Ghazipur, dated the 13th April 1976, reversing a decree of Sultan Hussain, Additional

Subordinate Judge, dated the 27th May 1875.

(1) 1 A. 75.

(-2) Baldeo Sahai v. Bateshar Singh was again followed in 8. A. No. 998 of 1876,

decided the 16th December 1876.
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1 A. 316 = 1 Ind. Jar. 560. 1876
DEO. 6.

APPELLATE CKIMINAL. _
(Mr. Justice Pearson.)

LATE

THE QUEEN v. PETERSON. [6th December, 1876.] CRIMINAL.

Bigamy Attempt Publication of the Banns of Marriage- 1 A. 316 =

The act of causing, the publication of banns of marriage is an act done in the 1 Ind. Jar.

preparation to marry, but does not amount to an attempt to marry (1). 56Q.

Where therefore a man, having a wife living, caused the banns of marriage
between himself and a woman to be published he could not be punished for an

attempt to marry again during the lifetime of his wife.

MR. 0. DONOVAN, Magistrate of the first class, on the 7th June 1876,
committed Peter Peterson, a European, to the Court of Session for trial

on the following charge, amongst others, viz., that he, in or about the end
of December 1875, and beginning [317] of January 1876, attempted to

marry Ethel Amanda Guise, by causing the publication of the banns of

marriage between them when he, being a Christian, had wife alive, and
that he had thereby committed an offence under ss. 494, 511 of the Indian

Penal Code.

In a trial by jury held by Mr. H. G. Keene, the Sessions Judge of

Agra, on the 27th July 1876, he was convicted on that charge, and sentenced

to three years' rigorous imprisonment.
Peterson appealed to the High Court.

Mr. Ross, for the appellant.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown.

JUDGMENT.

PEARSON, J. I proceed to consider whether the prisoner has been

rightly convicted of an attempt to commit the offence defined in s. 494,
Indian Penal Code. He was charged with and has been found guilty of

"attempting to marry E. A. Guise by causing the publication of the banns
of marriage between them when be, being a Christian, had a wife alive."

The question shortly is whether the publication of the banns of marriage
is an attempt to marry. An attempt to commit a crime is to be distin-

guished from an intention to commit it and from preparation made for its

commission.
"
Preparation consists in devising or arranging the means

or measures necessary for the commission of the offence ; the attempt is

the direct movement towards the commission after the preparations have
been made "

Mayne's Commentaries on s. 511, Indian Penal Code. In
one of the cases cited by Mr. Mayne in his Commentaries on the Indian
Penal Code in illustration of the above doctrine, it was ruled that th'ere

could be no attempt to contract a marriage until the parties stood before

the Magistrate about to begin the ceremony. It would follow in the

present case that the publication of the banns was not an attempt on the

prisoner's part to marry Miss Guise, but only a preparation for such an
attempt. The publication of banns may or may not be, in cases in which
a special license is not obtained, a condition essential to the validity of a

marriage, but common sense forbids us to regard either the publication of

(1) For acts amounting only to a preparation to commit forgery and not to an
attempt to commit that offence, see Queen v. Ramsaran Chowbey, H.O.R. N. W.P.,
1872, p. 46.
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560.

the banns or the procuring of the license as a part of the marriage cere-

mony. If the rule laid down in America, that an attempt can only be
manifested by acts which would end in the [318] consummation of the

offence, but for the intervention of circumstances independent of the will

of the party, be accepted, it is clear that the prisoner's act, in causing the

banns of marriage between himself and Miss Guise to be published was
not, in the eye of the law, an attempt to marry her, inasmuch as he might,
before any ceremony or marriage was commenced, have willed not to carry
out his criminal intention of marrying her. For the reasons above stated

the verdict of the jury by which the prisoner is convicted of an offence

punishable under ss. 511, 494, Indian Penal Code, and the sentence passed
on him, under those sections by the Sessions Court, must be and hereby
are annulled.

1 A. 318 (F B.).

BEFORE A FULL BENCH.

(Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice

Turner, Mr. Justice Spankie and Mr. Justice Oldfield.)

IN THE MATTER OF THE PETITION OP BlSH NATH-* [16bh December,
1876']

Act VIII of 1871 (Registration Act), s. 73 Refusal to register Petition to have docu-

ment registered Person
"
claiming

" under document.

A deed of sale, executed by the vendor alone, which recited that the vendor had
received the purchase-money, and that the purchaser bad been put into possession,
was presented for registration by the vendor, the purchaser not being present.
The Registrar refused to register the document on the ground that the deed had
not been delivered, and no consideration had passed, the vendor having stated

that he had not received the purchase-money. In refusing to register, the

Registrar believed that the deed was of the vendor's own creation. The vendor

applied by petition to the High Court to establish bis right to have the document
registered. The alleged purchaser repudiated the sale.

Held by the majority of the Full Bench, that as it appeared on the face of the
document itself that the petitioner was not a person

"
claiming

" under it, the

petition could not be entertained under the prevision of s. 73 of the Registration
Act.

Per STUART, C.J. That the mere fact that it did not appear on the face of the
deed that the petitioner could claim under it did not preclude the Court from
entertaining the petition, but that, under the circumstances of the case, the regie-
tration of the deed should not be ordered.

Per OLDFIELD, J. That it was the duty of the Court to order the registration
of the deed, as it was duly executed and the requirements of the law fulfilled with-
out entering into the question whether or not the petitioner could claim under it.

[319] THIS was a petition to the High Court to establish the peti-

tioner's right to have a deed of sale registered. The material portion of

the deed, which was dated the 8th May 1875, was as follows :

"
I, Bish

Nath, hereby sell all the property detailed below toLachman Parshad for

Bs. 460. I make this sale of my own free-will. I have received the
whole of the! purchase-money in a lump sum. I have declared the said

purchaser to be my representative, and put him into possession of the
entire property. I have transferred to the said purchaser, from the date
of the execution of this document, all rights I possess in respect of the

* Miscellaneous Application No. 71-B of 1876.
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property sold. I have not, nor shall my heirs have, any claim or right to 1876

the property sold, or to the purchase-money." The deed was executed by DEC. 16.

the vendor only, who presented it for registration on the 19th August 1875,
to Mr. J. H. Prinsep, District Judge of Gawnpore and the Eegistrar of

the district, the purchaser not being present. On learning by inquiry from BENCH,
the vendor that he had not received the purchase-money, the Eegistrar jTTjo
refused on that ground to register the deed, andSalso on the ground that

'

the deed bad not been delivered.

On the Court (Stuart, O.J., and Oldfield, J.) calling for the records of

the registration proceedings, the Eegistrar stated that, in refusing to

register, he believed that the vendor was seeking to have registered a

document of his own creation, and that the deed could not be registered

in the absence of the purchaser. The purchaser denied the contract of

sale.

The Court referred to the Full Bench the question whether, under
the circumstances, and with reference to the provisions of Act VIII of

1871, the registration of the document should be ordered.

Munshi Hanuman Parshad and Munshi Sukh Bam, for the petitioner.

Pandit Bishambar Nath and Pandit Nand Lai, for the opposite party.
Pandit Nand Lai. The petition cannot be entertained. The right

of petibioning against a refusal to register is given by s. 73 of the Eegis-

tration|Act to a party
"
claiming" under the document.

The petitioner cannot be said to claim under the sale-deed.

[320] Munshi Sukh Ram contended that the petitioner was a party"
claiming

"
under the sale-deed. He can claim the purchase-money under

it. The Court can therefore entertain the petition.

JUDGMENT.

STUART, C.J. It was objected by the respondent that, under s. 73
of the Eegistration Act, there was no appeal in a case like the present, by
which, as I understand, is meant that, inasmuch as the appellant could

not be said to
"
claim

"
under the document, he had no right to make the

present application to this Court, being the remedy provided by s. 76,

where the Judge of the district was, as in this case, the registering officer.

But I am nob satisfied that for the purposes of this section he must be

regarded as not claiming under the document. He might not succeed in

establishing his claim, say, to the purchase-money, but, although the deed
was unilateral and executed by the vendor alone, it appears to be in the

form of sale-deed customary in these Provinces, and on the face of it,

therefore, and so far as its form is concerned, and whether it be registrable
or net, I do not see that we are obliged at once to assume that it could
not be given effect to, or that because it is inform unilateral the appellant
could claim the purchase- money. There is, however, in relation to this

point a curious inconsistency in the Act ; for, whereas by this s. 73 the

party desirous of making an applicationSunder it must be a person
"
claim-

ing
"

under the document, by s. 32 the document for registration shall

be presented
"
by some person executing or claiming under the same," not

executing and claiming, but executing or claiming. Why this should be,

and the parties proceeding under these two sections in different positions,
it is not easy to understand, unless it was intended that a party against
whom an order refusing to register had been made was in a different posi-

tion, at such a stage of the proceeding, from a party merely executing the

document. Be this as it may, I do not see that for the purposes of s. 73
we are bound to assume in limine that the applicant did not or could not
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1876 claim under it. I therefore consider that he was not precluded from his

DEC. 16, remedy by the application he has made to this Court.

But on the merits of the question embraced in the reference before
FULL ug> i must express the opinion I have formed on it, and that is that

BENCH, registration of the document in question should not be ordered. Even on
~

the assumption that the applicant may be understood to [321] claim under
1 A. 3i8

j.n jg ga jQ ^eQ(j j am not sa j;is fie(j fchat ^ js a document or instrument within
(F.B.). the meaning of the Eegistration Act. It is not only not executed by the

alleged purchaser, but has been repudiated by him altogether, and this is a

state of the case which I think may be allowed to come within the scope
and intention of s. 35 of the Act, which provides that if all or any of the

persons by whom the document purports to be executed deny its execution,

the registration shall be refused.

Was this so-called sale-deed a legal and enforceable document at all ?

I think not. As I have remarked, such unilateral instruments are not un-

common in these Provinces, and I may aid that, in the practice of

Scottish conveyancing, such instruments as sale-deeds, or deeds in the

nature of mortgages and the like, are only signed by the seller or obligor,

and no inconvenience is experienced from this where the instrument records

a true contract. But when there is on evidence at hand of such a contract,

the unilateral character of the instrument leaves it open to the alleged

purchaser or obligee to repudiate it. In the case before us the alleged sale-

deed recites no previous contract or agreement, the repudiation of it is

express, and there is also the serious fact that no consideration had passed
upon it. It was suggested at the hearing that there was no limit to the

nature or character of the documents which might be presented for regis-

tration, but that the registering officer was bound to accept and register all

documents without exception which purported to be executed at all. But
this is a view of the law which I cannot concur in. If such was the

position of the registrars under the Act, the public time would be wasted,
and their duties would become intolerable. On the other hand, the conse-

quences of registration are very serious, and I cannot allow that these

consequences should be visited on the heads of innocent persons. The
registering officers must satisfy themselves by evidence and inquiry that

documents are honestly presented in their office, otherwise no one would
be safe.

PEARSON. J. The vendee was not a party to the instrument in ques-

tion, which does not in any way bind him. It was executed by the vendor

alone, and merely declares that he has sold the property therein mentioned,
for a consideration which he has received, to Lachman [322] Parahad.

But no claim could be founded upon it against Lachman Parshad or any-
one else. The vendor could not, therefore, as a person claiming under it,

apply by petition, under s. 73, Act VIII of 1871, to the High Court, in

consequence of the Judge's refusal to register it, with a view to establish

his right to have the document registered. His petition cannot be enter-

tained. Whether the Judge was right or wrong in refusing to register it

is a question which we are not required to consider and determine.

TURNER and SPANKIE, JJ. The petitioner having, as he alleges,

agreed to sell certain lands and other property to the respondent, executed a

conveyance and presented it to the registrar for registration. That officer

refused registration on the grounds that the deed had not been delivered

nor the consideration paid. Had the question before us rested here, there

would have been little difficulty in disposing of it, as the law does not

prescribe either of the grounds recorded by the Registrar as justifying the
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refusal of registration. The deed was in a form not uncommon, if not 1876
most usual, in these Provinces, that is to say, it was unilateral, the seller DEC. 1&,

alone being a party to it. It was duly executed by the seller, who appear-
ed before the Registrar and admitted its execution. It is not alleged, and
it does not appear that there had been any failure to comply with the BENCH,
requirements of the law, consequently registration should not have been
refused. But it is contended on the part of the respondent that the peti-

* 31

tioner is not entitled to apply to this Court for an order for the registration
(F>B> )-

of the instrument, seeing that the law accords that privilege only to a

person claiming under such instrument or his representative, and that on
the face of the instrument it appears that the petitioner does not claim

under it. The only claim which it is suggested the petitioner could assert

would be a claim to the purchase-money, but inasmuch as the instrument

purports to be and is executed by the petitioner alone, it is clear that he
cannot claim the purchase-money under it. It would not be the duty of

the Court, we apprehend, on such an application to enter into any
involved question of construction to determine whether or not the person

presenting such an application has not a claim, but when, on the face of

the document, it clearly appears that he can claim nothing under it, we
hold that a mere unfounded assertion of a claim will not give him a Locus

standi, and that his application should be refused.

[323] OLDPIELD, J. All documents to which the Eegistration Act

applies may be presented for registration by some person executing or

claiming under the same (s. 32), and it is the duty of the registering

officer, on presentation of the document, to inquire (a) whether or not
such document was executed by the persons by whom ib purports to have
been executed, (&) satisfy himself as to the identity of the persons appear-

ing before him, and alleging that they have executed the document, and
(c) in the case of any person appearing as a representative, assign or agent,

satisfy himself of the right of such person so to appear (s. 34), and if

satisfied on these points, it is his duty to register it (s. 35). In the present*

case the Judge should have ordered registration, as the above conditions

were satisfied.

By s. 76 an appeal lies to this Court from the Registrar's order

refusing registration, on the application of any person claiming under the

document, or his representative, assign or agent, in order to establish

his right to have the document registered, and the Court's duty is to order

registration if it finds that the document has been executed, and the

requirements of the law have been satisfied (s. 76).

It is, however, argued that the petitioner in the present case cannot

appeal, for though he executed the document, he is not claiming under it,

since it is a document which can support no claim. The document pur-

ports to effect a sale of certain lands on the part of the petitioner to

Lachman Parshad. As such, it is certainly one of these documents
capable of registration, and to which the law applies as purporting or

operating to create, declare, or assign, an interest in immoveable property ;

it is a document which the Registrar should register on application by the

petitioner. No doubt the deed is signed by the vendor only as executor,
but I do not think we can look into the document and say, that since it is

unilateral it can give to the petitioner no valid claim, and therefore he has
no locus standi to appeal ; the document by itself may make no complete
contract, but it may go to form one ;

for it is possible that another forming
the counterpart may have been executed completing the contract, and so

we cannot say that petitioner may not be in a position to assert a claim
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1876 under it as [324] forming part of a contract. In entering on these

DEC. 16. questions, I think we go beyond the powers given by the Act, which
confines the inquiry to the question of the right to have the document regis-

FOLL tered, dependent on due execution andofulfilment of the requirements of

BENCH, the law. Documents of this character are not uncommon, and our refusal

to allow the appeal, and order registration of such documents, may have
*

P'B !' prejudicial effects. I would admit the appeal and order theKegistrar to
' ' '''

register the document).

Petition refused.

1 A. 324 = 1 Ind. Jur. 561.

APPELLATE CIVIL.

(Sir Robert Stuart, Kt. t Chief Justice, and Mr. Justice Pearson.)

ILAHI BAKSH AND OTHERS (Defendants) v. IMAMBAKSH AND OTHERS
(Plaintiffs).*- [16th December, 1876.]

Act V1I1 of 1859, ss. 7, 97 Omission of part of claim Withdraioal of suit Institution

o) fresh suit, including part of claim omitted.

Where the plaintiffs in a suit were permitted to withdraw from the same with
a view to bringing a fresh suit which should include a portion which had been
omitted of the claim arising out of the cause of action, and such fresh suit was
brought, the additional portion of the claim in that suit was not barred by s. 7 of

Act VIII of 1859.

CR., 17 A. 53 ; 14 C.P.L.R. 105.]

THE plaintiffs in the present suit brought a suit on the 1st September
1875, to be maintained in possession as theretofore of a plot of land, alleging

as their cause of action that the defendants had, on the 2nd June 1875,

prohibited them from watering the trees thereon. On the 8fch November
the plaintiffs applied for permission to withdraw from the suit, with liberty
to bring a fresh suit. This application did not contain the grounds upon
which the plaintiffs applied for such permission. The Court of first

instance granted such permission without recording any reason for

granting the same, on payment of certain costs. On the 18bh December
the plaintiffs brought the present suib in which they claimed on the same
cause of action to be maintained in possession of three plots of land. The
Oourt of first instance gave them a decree, which was affirmed on appeal

by the defendants.

[325] On special appeal by the defendants to the High Court, it was
contended that the claim to the additional plots of land was barred by
s. 7, Act VIII of 1859.

Lala Lalta Parshad and Babu Baroda Parshad, for the appellants.
Pandits Ajudhia Nath and Nand Lai, for the respondents.

JUDGMENT.
The judgment of the High Court, so far as it related to this

contention, was as follows :

As to the first plea, it would seem that the reason for which the former
suit was withdrawn was that a fresh suit might be brought which should

*
Special Appeal No. 1012 of 1876, against a decree of Bhankar Das, Subordinate

Judge of Saharanpur, dated the 7th July 1876, affirming a decree of Ahmad Hasan,
Munsif of Deoband, dated the 9th May 1876.
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include a portion which had been omitted before of the claim arising out

of the cause of action, and the permission to bring the new suit must be

reckoned to be permission to supply the former omission. This being so,

we are of opinion that the additional portion of the claim in this suit is not

barred by s. 7, Act VIII of 1859. A similar view was taken in spacial

appeal case No. 180 of 1876, decided by a Bench of this Court on the

28th April last (1).

1 A. 323 (P.C)=4. l.A. 13 = 3 Suth. P.C.J. 357 = 3 Sar. P.C.J. 673,

PEIVY COUNCIL.

PBESENT :

Sir James W. Colvile, Sir Barnes Peacock, and Sir Rorbeit P. Collier.

[On appeal from the High Court of Judicature, North-Western Provinces.]

NABAIN SINGH AND oiuEns\(Ptaintiffs) v. SHIMBHOO SINGH AND
OTHEBS (Defendants). [3rd and 4th November, 1876.]

First and second mortgages Dispossession of second mortgagee Came of action

Limitation Interest,

Z, being indebted to A, executed in his favour a written mortgage of certain

lands, in which it was agreed that if the debt was not repaid within a fixed

time, A should be put into possession of the lands. Subsequently Z executed in

favour of [326] P, to whom also he owed money, a second mortgage of the same
lauds subject to the same condition. P not receiving payment within the

stipulated time, sued 7, on the mortgage and obtained a decree for possession
of lands, under which be was put into possession in the year 1846. After P had
obtained his decree A, whose debt had likewise remained unpaid, brought a suit

as first mortgagee against Z and P for the possession of the lands, and obtaining a

decree, recovered possession in the year 1817 dispossessing P. In the year 1370,
the heirs of Z having paid of! the debt due to /I, resumed possession, whereupon
the heirs of P applied to be restored to possession in execution of the decree

obtained by P in 1815. This application having been rejected on the ground
that that decree had been fully executed when P obtained possession under it, the
heirs of P instituted a suit against the heirs of Z to recover possession and for

interest during the time they were dispossessed.

Held by their Lordships of the Judicial Committee reversing the decision of

the High Court, that the heirs of P were entitled to possession on A's mortgage
being paid of!, and that their cause of action accrued and limitation ran against
them from the time when the heirs of Z resumed possession.

Held, also, that they were not entitled to a decree for the interest accruing
during the time they were dispossessed.

[F., 2 O.C. 145 (Bench) ;
4 O.C. 171 ; 38 P.B. 1894 ; D., 5 C-L.R. 227.]

THIS was an appeal from a decree of a Division Bench of the High
Court at Allahabad, dated the 13th May 1873, reversing the decree of the

Subordinate Judge of Aligarh, dated the 23rd November 1872 (2).

1876
DEO. 16.

APPEL-

LATE

CIVIL.

1 A. 329 =
1 Ind. Jur.

561.

(1) In that case the application for permission to withdraw the former suit was
based on the ground that a portion of the claim arising out of the cause of action had
by mistake been omitted to be included in the plaint with which that suit had bean

commenced, and on that ground permission for the withdrawal of the suit and to

bring a fresh suit was accorded. Under these circumstances the Court (Pearson and
Spankie, JJ.) was of opinion that it would not be fair or reasonabla to hold that the
aforesaid portion of the claim could not be entertained in the fresh suit, although it

might be true that the defect in the former plaint might have bean amended without
recourse to the provisions of s. 97 of Act VIII of 1859.

(2) See H. C. R. N. W. P., 1873, p. 153.
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1876 Mr. Doyne appeared for the appellants, who were the plaintiffs in the

Nov. 4. Original Court.

Mr. Joseph Graham appeared for the respondents.
PRIVY

JUDGMENT.
COUNCIL.

The facts of the case and the questions arising for determination on
1 A. 325 the appeal are fully stated in their Lordships' judgment, which was
(P.C.) delivered by

4 I.A. 15= glR BARNES PEACOCK. In this case the plaintiffs, as sons and heirs

3 Suth, of Pohoop Singh, a mortgagee, seek to recover possession of 20 biswas of

P.C.J. 357= the zamindari right of mouza Lallpoor. The defendants in the suit are

3 Bar. P.C.J. the representatives of the mortgagor. The plaintiffs state that they claim
673. to establish their right as mortgagees in virtue of their title as heirs of their

defunct father, Poboop singh,
"

in that, under a mortgage-deed, dated

Phagoon Badi 7th Sumbat 1896, Pohoop Singh, the ancestor of the

plaintiffs, having obtained a decree from the Sadder Ameen's [327]

Court, was put in possess.on on the 31st August, 1846." Most of

the defendants admit the claim, but the defendants Man Singh, Shimbhoo,
Girdharee, and Motee, put in an answer, by the second paragraph of which

they admitted that under the former decree the plaintiffs' ancestor was
in possession for upwards of a year ; but they set up in the fourth paragraph
of the same written statement, that" the mortgage alleged by the plaintiffs

is wholly unfounded. The defendants' ancestor did not receive the

mortgage-money from the ancestor of the plaintiff ; and Pohoop Singh,
the ancestor of the plaintiffs was a person notorious for his expertness in

Court affairs. He had with a view to deprive Asaram and Sheo Lall of

their mortgage money, obtained by deception a decree on the mortgage-
deed in suit ; and the defendants' father had, according to the Shasters, no

right to transfer and waste the defendants' ancestral property without any
legal necessity to satisfy illegal demands. Hence under the Shasters also,

the mortgage alleged by the plaintiffs is invalid, and the claim is unjust."

Now, having admitted that the plaintiffs did obtain possession by
virtue of a decree, and that he had remained in possession for a year, the

defendants also, in the same written statement, alleged that the mortgage
was collusive and a benami transaction. But although the written state-

ment must be taken altogether, it does not necessarily follow that the

whole of the defendants' statement is to be taken as proved in their favour,
if they offer no evidence whatever in respect of the allegation that the

mortgage was a fraudulent transaction.

It appears, then, that the plaintiffs' ancestor did get into possession
on the 31st August 1846. In 1847 he was dispossessed in a suit which
was brought against him by the first mortgagees, Asaram and Sheo Lai.

He was then turned out of possession, and remained out of possession
from 1847 down to the year 1870. The precise terms of the mortgage-
deed do not appear, but, as far as can be collected, it was a mortgage-bond,
by which it was stipulated that in the event of the non-payment of the

mortgage-debt within five years, the mortgagors would cause a mutation
of names and the plaintiffs be put into possession.

[328] It appears that the plaintiffs' ancestor did get possession under
that document, and it appears to their Lordships that the decree obtained

upon that document gave the plaintiffs, as mortgagees, a title to the land

as against the defendants, but it gave them no title as against the prior

mortgagees, Asaram and Sheo Lall. When Asaram and Sheo Lall turned

the plaintiffs' ancestor out of possession, it did not destroy his title and
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right to the land. It may have given him a right of action as against the 1876

mortgagors for having mortgaged to him when they had previously mort- Nov. 4.

gaged to Asaram and Sheo Lai, but it did not destroy the right which the

plaintiffs obtained against the defendants by virtue of the mortgage and PRIVY

of the judgment which they had obtained upon it. COUNCIL.
The first Court laid down certain issues : first whether the original

mortgagors executed the mortgage-deed in respect of the property in suit
l

on receiving the full mortgage-consideration, or whether it was collusively

secured without payment of any mortgage consideration, and whether the * '* *s=p

mortgage-deed could take effect against the defendants according to the ^ Both.

Hindu law. The Judge says in his Judgment :

"
It is apparent that P -C -J - 357=

plaintiffs' predecessor on the former occasion obtained a decree for 3 Sar ' *-O.

possession on proving the mortgage-deed, and the payment of mortgage-
6^8<

consideration ;
and the fact of the decree having been made is admitted

by defendants. Again, all the defendants, excepting four, two of whom
have made no defence, confess the claim, which is further supported by
the evidence of Maulvi Inayat AH, pleader, Chuni Lall, patwari, and two
other persons, both named Hulasi, witnesses for plaintiffs. The plea

urged by defendants must therefore be over-ruled ; and they have failed to

refute the claim." He therefore gave a decree in favour of the plaintiffs.

Upon that an appeal was preferred by Shimbhoo alone to the High
Court

;
and one of his grounds of appeal is that there was

"
no cause of

action and foundation for the plaintiffs' suit ; neither the deed of mortgage
nor the decree has been produced ; the conditions agreed upon between
the parties cannot be ascer-[329] tained." The High Court, having heard

the case argued, gave judgment, and reversed the decision of the first

Court. They say that
"
the High Court's order of the 1st April, 1872, could

not give any legitimate cause of action (1). Nor did any right of action

accrue to the plaintiffs by reason of the satisfaction of the debt of Asaram
and Sheo Lall and the recovery of possession of the estate by the

mortgagors or their heirs." It appears to their Lordships that there was a
mistake on the part of the High Court in holding that no cause of action

accrued to the plaintiffs by reason of the satisfaction of the debt of

Asaram and Sheo Lall, and the recovery of possession of the estate by the

mortgagors or their heirs. It appears to their Lordships that when the

first mortgage was paid off in 1870, the title of the plaintiffs, which had
all along been a good title as against the mortgagors, was a valid title

as against every one. Then when their title became a valid and
a good title, the mortgagors had no right to enter upon the possession of

their land. But the mortgagors did enter into possession of it and keep the

possession from the plaintiffs ; and it appears to their Lordships that,

having the right and title to the land when the first mortgage was paid off,

the entry of the mortgagors upon that land, to which the plaintiffs had
obtained a right under the second mortgage, gave them a cause of action

against the mortgagors, the defendants. The Court proceed :

"
The right of

the plaintiffs or their forefather to possession was created by the mortgage
deed of 1840, and was capable of being legally enforced within a period
of twelve years. It was the subject of a former suit and of a decree which
was fully executed." So it was ; but then that decree gave the plaintiffs a

(1) Before bringing their suit the plaintiffs bad endeavoured to recover possession
of the land by applying for execution of the decree obtained by Pohoop Singh in 1846.
The "

High Court's order of the 1st April 1872," here referred to, rejected that applica-
tion on the ground that Pohoop Singh's decree had been fully executed when, in 1846.
he was put in possession of the) land.
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1876 title. The High Court proceeded :

"
The dispossession of Pohoop Singh

Nov. 4. after the execution of that decree was not an illegal proceeding." It is

true it was not an illegal proceeding, because he was dispossessed by
PRIVY persons who had better title, namely, the first mortgagees. The Court go

COUNCIL, on :

"
Although he was thereby deprived of the right he had obtained,

[330] he had a remedy, of which he might have availed himself, by suing
1 A. 325 within the prooer period for the recovery of the money lent by him to the
(P.C.)

=
mortgagors. The present suit is clearly inadmissible and cannot ba

4 I.A. 15=-
,3ecreed even against the confessing defendants."

3 Suth.
rpj,je High Court held that the plaintiff's suit was barred by limitation.

P.C.J. 357
jj; app0arSi however, to their Lordships, that the plaintiffs having a

3 Bar. P.C.J.
g00(j t j fcie wnea the first mortgagees were paid off in 1870, their cause of

action accrued when the defendants after that period entered into pos-

session of the estate to which they had no title. It appears, therefore, to

their Lordships, that there was an error in the decision of the High Court,

so far as it regards the question of limitation.

But it is said that there was no sufficient evidence that the decree

had been obtained by Pohoop Singh, the plaintiffs' ancestor. In the first

place, as already stated, the written statement of the defendants admits

that there was that former decree. They say that "under the former

decree, the plaintiffs' ancestor was in possession for upwards of a year
"

and then he was turned out by the first mortgagees. Again, when Asaram
and Sheo Lall, the first mortgagees, brought an action against the second

mortgagee, Partab Singh, the ancestor of the plaintiffs, and Lulloo and

others, the zamindars, the mortgagors, were also made parties to that suit.

And in that suit, it appears that the decree of Partab Singh against the

zamindars was in evidence. The Sudder Court says: "The plaintiffs

sued Lulloo and others, zamindars of the above named village for

possession on a mortgage-bond, dated the 18th Kower 1859 Sumbat ;

but in consequence of their having omitted to specify the nature of

the tenure, they were non-suited. Pohoop Singh also sued the zamin-
dars on a mortgage-bond, and obtained a decree which was upheld in

appeal." There was a finding then in that case that Pohoop Singh did sue

the zemindars on the mortgage-bond and that he obtained a decree against
them. Further when the first mortgage had been paid off and the plaintiffs

had [331] been dispossessed by the mortgagors, they attempted to execute
a second time the decree which their ancestor had obtained against that

mortgagors, and they applied to the Court for an execution of the decree.

The Munsif decided that they were entitled to have an execution, In
that suit Simbhoo, who is the present defendant, was one of the parties,
and in that case the judgment was produced. The Munsif says :

"
The

record of the case having been brought forward, it appears that the objec-
tion of the defendants, judgment-debtors," that is, Simbhoo, one of the

present defendants, "is that Pohoop Singh, the original decree- holder,
and deceased ancestor of the plaintiffs, had been put in possession by the

Court after the passing of the decree." It appears, therefore, to their

Lordships that there is sufficient evidence in the cause to justify the first

Court in coming to the conclusion that the plaintiffs were mortgagees, and
that they obtained possession under a decree founded upon that mortgage.

The judgment of the High Court being erroneous, it becomes neces-

sary to consider whether the decision of the first Court can be maintained
to the full extent.

Now the claim made in the plaint is
"
to recover possession &s

mortgagees over the entire 20 biswas zomindari right of mauza Lallpoor,
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pargana Goree, within the jurisdiction of the Iglass Tebsili, valued at 1876

Es. 5.000," the valuation is not a matter of importance,
"
the principal Nov. 4,

amount of the mortgage-loan, and to recover Es. 6,999-15-0 interest

thereon during the period of the mortgagee's dispossession, as per detail PRIVY

given below aggregating Es. 11,999." Now the plaintiffs, although they COUNCIL
were turned out of the land, might have sued for the interest. All that

they are entitled to, as it appears to their Lordships, is to recover posses-
* 3S

sion of the land ; and when they have got possession of the land, if the (p ' C ')
=

mortgagors apply to redeem, the question will be how much is due to
* '

the plaintiffs as mortgagees under their mortgage, and how much they are

entitled to receive before the mortgagors can redeem ? The Judge of the

first Court appears to have given them a decree not only for possession of *

the land, but also for 6,999 rupees interest in addition to the possession
of the land. His judgment is not very clear, but it is necessary to make
the point perfectly clear as to [332] what the judgment ought to be. He
says : Claim to recover possession as mortgagees over the entire

20 biswas zemindari right in mauza Lallpoor, pargana Goree,
valued at Es 5,000, principal of the mortgage-loan, and Es. 6,999-15-0
interest on the mortgage-amount." Then he says :

"
Ordered that

plaintiffs' claim be decreed with costs against the defendants, that

the pleaders get their fees." Then he says : "Subject-matter of

decree. Eecovery of possession as mortgagees over the entire 20
biswas right in mauza Lallpoor, pargana Goree, valued at Es. 5,000,

the principal amount of the mortgage-loan, and of Es. 6,999-15-0 in-

terest on the mortgage-amount for the period of the plaintiffs' dispossession:
total Es. 11,999-15-0." If by that decree the lower Court intended to

give the plaintiffs a decree not only for recovery of the possession of the

land, but also to recover Es. 6,999 in money as interest, it appears to

their Lordships that that judgment, so far as giving decree for the money
as interest is concerned, was erroneous.

Their Lordships therefore think that the decision of the High Court

ought to be reversed, and that the decision of the first Court should be

modified by confining the recovery of the plaintiffs merely to the possession
of the land. In that case, the plaintiffs having got possession of the land,
the question, as before observed, will remain open until the defendants

seek to redeem the land. Then the question will arise how much is due
to the plaintiffs as the second mortgagees, and for what amount they are

entitled to bold possession of the land under their mortgage ?

Their Lordships therefore, upon the whole, will humbly recommend
Her Majesty to reverse the decree of the High Court, and to affirm the
decision of the lower Court, so far only as it decrees possession to the

plaintiffs of the land sought to be recovered in the suit. Their Lord-

ships are also of opinion that the appellants are entitled to the costs of

this appeal.

Agent for the appellants : Mr. T. L. Wilson.

Agents for the respondents : Messers. Oehme and Summerhays.
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1876 1 A. 333 (F.B.).

21- [333] FULL BENCH,

FULL Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice

BENCH. Turner, Mr. Justice Spankie and Mr. Justice Oldfield.

M^B? RAM KISHAN (Plaintiff) v. BHAWANI DAS (Defendant}.*

[21st December, 1876.]

Sale in execution Right of attaching creditor to sile proceeds Suit for money received

by the defendant for the plaintiff's use Limitation Act VIII of 1859, s. 270 -Act
IX of 1871 (Limitation Act), sch. it, els. 15, 26, 60, 118.

Certain immoveable property was attached in execution of a money-decree
held by A, dated the 22nd August 1871, on the 1st April 1872. The same pro-

perty was subsequently attached in execution of a decree held by B, dated the

19th Auguet 1871, which directed the sale of the property in satisfaction of a

charge declared thereby. 'Ihe property was sold in execution of this decree.

The Munsif directed that the proceeds of the sale should be paid to B. A, who
claimed them on the ground that he had first attached the property, appealed

against this order. The Judge, declaring that A was entitled to the proceeds,
reversed the Munsif's order. A then obtained an order from the Munsif direct-

ing B to refund the money, which he did, and it was paid to A. B sued A to

recover the money by establishment of his prior right to the same, and for the

cancelment of the Judge's order, alleging that the same was made without

jurisdiction.

Held, (by a majority of the Pull Bench) that the suit was one for money
received by the defendant for the plaintiff's use, and was therefore governed by
cl. 60, sch. ii of the Limitation Act.

Per STUART, G.J , SPANKIE, J. That the suit was not such a suit, but was
one for which no period of limitation was provided elsewhere than in cl. 118 of

the schedule, and that it was, therefore, governed by that clause.

Held, by the Division Bench that A was not entitled, as the first attaching
creditor to the sale-proceeds.

[P., 2 A. 354 : R., 32 C. 527 = 1 C.L.J. 167 ; D., 13 C. 159.]

THE plaintiff in tbis suit claimed to recover from Bhawani Das, defend-

ant, certain money being the part proceeds of a sale in execution of

decree, by the establishment of his prior right to the same, and to render

ineffectual a miscellaneous order made by the Judge of Mainpuri in another

suit, dated the 7th November 1872. He alleged that the defendant had

illegally realized the proceeds from him under the said order, which was
made without jurisdiction. On the 12th March 1867, Ram Singh, defend-

ant 334] in the two suits instituted by the present plaintiff and defend-

ant, gave the plaintiff a bond for the payment of money in which be charged
certain immoveable property with such payment. The plaintiff obtained

a decree on this bond on the 19th August 1871, which directed that the

property should be sold in satisfaction of the charge. Bhawani Das, who
had obtained a money-decree against Ram Singh on the 22ad August 1871,
caused the property to be attached in execution of his decree on the 1st

April 1872. The plaintiff subsequently caused the property to be attached

in execution of his decree. The property was sold in execution of the

plaintiff's decree on the 20bh July 1972. Bhawani D.is claimed the whole
of the sale-proceeds on the ground tha he had first attached the property.
The Munsif ordered that the plaintiff's decree should be satisfied out of the

*
Special Appeal No. 1226 of 1875, from a decree of Maulvi Hamid Hasan Khan,

Subordinate Judge of Mainpuri, dated the 23rd Saptember 1875, reversing a decree of

Muhammad Nizam Ali Khan, Munsif of Etah, dated the 5th April 1875.
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sale-proceeds and the balance paid to Bhawani Das. On appeal by 1876
Bhawani Das, the Judge of Mainpuri, on the 7th November 1872, declared DBG. 21.

that he was entitled to the whole of the proceeds, and reversed the Munsif's

order. Bhawani Das then obtained an order from the Munsif directing FULL
the plaintiff to refund the money, which he did, and it was paid to BENCH.
Bhawani Das on the 26th March 1873.

-

In the present suit, Bbawani Das, defendant, contended in the Court
/{,',? ^

of first instance that the suit was barred by limitation. The Court of first
I'-8 -)'

instance held that the suit was brought within time and being of opinioin
that the plaintiff was entitled to recover the money in suit, gave him a

decree for the same. The lower appellate Court also held that the suit

was not barred by limitation, but being of opinion that the defendant was
first entitled to be paid out of the sale-proceeds, by reason of his having
first attached the property, it dismissed the plaintiff's suit.

On special appeal by the plaintiff to the High Court, it was contended

by him that as the sale was ordered in execution of his decree to satisfy a

charge declared by the decree, the defendant, the holder of a money-decree,
only, was noh entitled to be first paid out of the sale-proceeds by reason

of prior attachment.

The Court (Pearson and Spankie, JJ.) referred the case to a Full

Bench, the order of reference being as follows :

[335] The ground of appeal is valid and is supported by two prece-

dents which have been brought to our notice (1). But it is contended on
the part of the respondent that the suit is barred by cl. 26, sch. ii, Act IX
of 1871. We refer to a Full Bench the question whether that clause is

applicable to the present suit, or, if not, which clause of that schedule is

applicable.

Munshi Hanuman Parshad, for the appellant.

Pandit Ajudhia Nath and Munshi Bam Parshad, for Bhawani Das,

respondent.

OPINION.

PEARSON, TURNER, and OLDFIELD, JJ,, concurred in the following

opinion :

To determine what period of limitation is applicable to suit we must
look to the nature of the relief sought. In the case before us, the princi-

pal relief sought is the recovery of the money. Although the plaint claims

the concelment of the Judge's order and the declaration of plaintiff's prior

right, these claims are subsidiary to the principal relief sought, and, indeed,

since it is alleged in the plaint that the order impugned was not passed

by a competent Court, it was unnecessary for the plaintiff to claim that it

should be cancelled. Clause 15, sch. ii of the Limitation Act is clearly

inapplicable, for that clause refers to suits brought to cancel the orders of

competent Courts, it being declared that limitation runs from the date of

the final order of a Court competent to pass the order.

If the Judge's order was passed by a Court which was not competent
to pass it, the plaintiff is entitled to rely on the order of the Munsif as the

only valid order, and in virtue of that order to contend that the money
was wrongfully taken by the defendant. We do not say that the plaintiff

may not be required to prove that the Munsif's order was right, that he
was entitled to the priority which that order recognized. This must depend

(1) 8. A., No. 328 of 1875, decided the 13th May 1875, and 3. A., No. 601 of 1875,
decided the 18th August, 1875.
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1876 on the defence set up to his claim. Looking to the substantial relief

DEO, 21. sought, it appears to us that this suit must be regarded as a suit for money
had and received to the plaintiff's use. It is then governed by cl. 60 of

FULL fchg schedule to the Limitation Act. If it is not a suit for money had and
BENCH, received to the plaintiff's use, then it falls under cl. 118 of the schedule,

and in either case it has been brought within time.
A. 833

[336] SPANK IE, J. The claim was to get back a sum of money which
(F,B.),

f.nQ defendant had unlawfully and illegally realized from the plaintiff under

an illegal and improper order of the Judge passed in appeal on the miscel-

laneous side. The Judge had no jurisdiction in the matter, there being no

appeal, and the plaintiff seeks to have the order nullified. The suit is based

on the plaintiff's preferential right to recover the money, being the proceeds
of an auction-sale, he holding a decree which gave him a lien over the pro-

perty and which ordered its sale in satisfaction of the decree. In satisfaction

of the decree, the property was sold in due course and the entire decretal

amount was made over to the plaintiff by the Munsif, who rejected the

claim of the defendant, a third party, to be paid the sale-proceeds. The
defendant appealed (there being no appeal), and the Judge reversed the

Munsif's order, declaring defendant entitled to the amount. The defendant

then obtained an order from the Munsif, directing plaintiff to refund the

sale-proceeds that he had received, and plaintiff did so and defendant

realized the money. Such is a brief abstract of the plaint, and it will be

seen that the suit is really one for a declaration of the plaintiff's preferen-
tial right to the sale-proceeds as against; the defendant, who also claims

them, to have the Judge's order declared a nullity, and to get a refund of

the money paid in consequence of that order from the defendant.

It was contended by respondent before the Division Bench that

cl. 26, sch. ii, Act IX of 1871, bars the suit. We are asked whether that

clause is applicable to the suit, or if not applicable, what clause is so.

In my opinion cl. 26, for taking or damaging moveable property does

not apply to the suit. There is nothing in the claim which could be

brought under this cUuse of sch ii. Nor is the plaintiff claiming any
damages.

I was disposed to consider that cl< 15 might apply. But on fuller

consideration, I do not think it is applicable. A suit under this clause is

brought to alter or set aside a decision or order of the Civil Court in any
proceeding other than a suit where the Court was competent to determine
it finally. The Court therefore must [337] have jurisdiction which the

Judge had not (1) when he reversed the Munsif's order giving the sale pro-
ceeds to the plaintiff. The order therefore is of itself a nullity and could

have no effect. But even if the Judge had had jurisdiction, I am doubtful

whether the clause would have applied as the plaintiff asks for something
more than the reversal or, as he calls it, the nullification of the order.

It has been suggested that cl. 60 applied ; that this is a suit for money
payable by the defendant to the plaintiff for money received by the defend-

ant for the plaintiff's use. But I am unable to accept this view. The

(1) It has been held in the following oases that where there are rival decree-holders

against the sams judgment-debtor, not being parties to the same suit, an appeal will not
lie by one of suoh rival decree-holders against an order relating to the distribution of

the proceeds of the sale of the property of the judgment-debtor: Misree Kuwar v.

Maharaj Buksh Singh, Marsh. 527 ; Harish Chunder Sircar v. Azimooddeen Shaha, W.
R., 18621864, p. 181 ; Jangee Lai v. Birjo Beehari Singh, 2 W.R.. Misc. 21 ; Afzuloo-
nissa Begum v. Parbutty Koonwar. 2 W R , Misc. 42, Choonee Lai v. Futtoo Bukht, G
W.R-Misc. 74, and Gogaram v. Kartick Chunder Singh, B.L.R., Sup. Vol. 1022 ; S.O.,
9 W.R , 515.
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money was not in the first instance received by the defendant for the 1876

plaintiff. It was the plaintiff who had received it and who was compelled DEC. 21-

under legal process to refund the money. It was not the Judge who
actually compelled the plaintiff to refund the money. It was the Munsif

who directed the plaintiff to bring back the money to Court, and it is the BENCH.
Munsif's order that the plaintiff should have sued to set aside on the 7~7o
ground that the Judge had no jurisdiction to reverse the first order

'

of the Munsif, and thevefore the Munsif's second order could not be
' ''*

maintained. Both plaintiff and defendant claimed the sale-proceeds as

their own, one by virtue of his decree which maintained his lien on
the hypothecated property ordered for sale, and the other by virtue

of his prior attachment of the property sold. When defendant obtained

them in consequence of the Judge entertaining an appeal to hear

which he had no Jurisdiction, the defendant received the money after ib

had been paid back into Court from the Munsif's Court for his own use,

and not as belonging to the plaintiff, or to be held by defendant to his

use. The plaintiff may be legally entitled to the sale -proceeds, but
I do not think that it can be said that the defendant received the

money under circumstances, which render the receipt of it a receipt to the

use of the plaintiff. Even more, the plaintiff does not ask for the money
on the ground of its having been so received by defendant, [338] but he

prays the Court to declare his preferential right as against defendant to

recover the sale-proceeds ; to nullify the Judge's order which led to his

being compelled to refund the money into the Munsif's Court, and to have
a decree given to him for the money against the defendant. I think with
reference to the circumstances of this case that cl. 60 does not apply, and
as I do not find any period of limitation provided for a suit of the nature
of the one now before us, it falls within the terms of cl. 118 of the sche-

dule, and six years would be the limitation from the time when the right
to sue accrued.

STUART, C. J. I am of the same opinion as that which Mr. Justice

Spankie has given, although not without hesitation. I am clear thab

arts. 15, 26, and 60 do not apply, and there being apparently no other

provision of the Limitation Act expressly applicable, the general law
provided by art. 118 appears to afford the only solution of the question
referred to us.

Appeal allowed,

1 A. 338 (F.B.) = 1 Ind. Jur. 633.

FULL BENCH.
Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,

Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfteld,

ABDUL Aziz AND ANOTHER (Plaintiffs), Appellants v. WALI KHAN
(Defendant), Respondent.* [llth January, 1877.]

Lease of Zamindari Bight Wrongful Dispossession of Lessee by Lessor Suit for Com-
pensationCivil CourtRevenue Court Jurisdiction Act XVIII of 1873 (N. W.P.
Rent Act), s. 95, cl. (m).

A granted E a lease of his zimindari rights in certain villages for a term of

years at a fixed annual rent. Two years before the term expired, in breach of

*
Special Appeal No. 311 of 1876, from a decree of G. P. Money, Esq., Judge of

Bareilly, dated the 25th November, 1875, Affirming a decree of Rai Bakhtawar Singh,
Subordinate Judge, dated the 17th March, 1875.
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J877 the conditions of the lease, he dispossessed B, and thereafter made collections of

rent from the agricultural tenants himself. B sued him in the Civil Court to
JAN. 11.

reoover the moneys so collected by him in those two years. Held (by a majority
of the Fall Bench) that the Courts of Revenue were open to B, and that, as he

FULL could obtain in such a Court the relief he sought in the suit by an application for

TiFNTH compensation for wrongful dispossession, the Civil Courts could not, under
ol. (m), s. 95 of Act XVIII of 1873, take cognizance of the suit.

1 A. 388 Per STUART, C. J.. and SPANKIE, J. That as the matter was not one on

(P B )=
which B could make an application to a Revenue Court of the nature mentioned
in ol. (m), s. 95 of Act XVIII of 1873, the suit was properly instituted in the

1 Ind. Jar.
Ciyil Courfc<

33
[R , 15 A. 387 (F.B.).]

[339] The plaint in this suit stated that the plaintiffs claimed to re-

oover from the defendant certain moneys, which were illegally collected by
the defendant in 1280 and 1281 Fasli, from certain villages leased to the

plaintiffs by the defendant, after the lease (katkina) was in operation, and

contrary to the conditions of the same, and which moneys the defen-

dant had appropriated ; and that the cause of action in respect of the

money collected fn 1280 Fasli arose on the 1st Asadh 1281 Fasli (1st

June 1874), and in respect of that collected in 1281 Fasli on the 1st Asadh
1282 Fasli (20th June, 1875). Under the lease, which was dated the 8th

June, 1869, the defendant granted the plaintiffs for a term of five years
his zamindari rights in the villages at a fixed annual rent. Two years
before the expiry of this lease the defendant dispossessed the plaintiff of

the villages, and made collections of rent from the tenants himself.

The Court of first instance and the lower Court of appeal agreed in

holding that the suit was one for compensation for wrongful dispossession,
as described in cl. (m), p. 95 of Act XVIII of 1873, and was therefore under
that section cognizable only by a Court of Eevenue.

On special appeal by the plaintiffs to the High Court it was contended

by them that the suit was virtually one for money received by the defend-

ant for the use of the plaintiffs, and was therefore cognizable by the

Civil Courts.

The Court (Pearson and Spankie, JJJ referred the case to a Full

Bench, the order of reference being as follows :

We refer to the Full Bench the question whether, as ruled by the
lower Courts, they are precluded from taking cognizance of this suit by
the provisions of s. 95, Act XVIII of 1873, with reference to cl, (m) ; or

whether, as contended by the appellants, the suit being not one for com-
pensation for wrongful dispossession, but for the recovery of money
improperly received and wrongfully detained by the defendant (respondent),
and in the eye of the law had and received by him for their use, is

cognizable by the Civil Courts.

Mr Leach, /or the appellants.

[340] Pandit Bishambar Nath and Mir Zahur Husain, for the res-

pondent.

JUDGMENT.

SlUABT, C. J. I am clear that both the lower Courts are wrong,
and ttat the suit is not ore of the kind described in cl. (m) of s. 95 of

Act XVIII of 1873. The lease given by the defendant to the plaintiffs
was cot merely an agricultural one, acd did not simply establish the
relation of landlord and terant, but within its limits constituted an

independent and indefeasible title and right which the defendant invaded.

The defendant is therefore answerable to the plaintiffs in damages, the>
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measure of which materially is the money improperly received and 1877

wrongfully detained by him, the defendant, and such a claim is alone JAN. 11.

cognizable by the Civil Courts.

PEARSON, TURNER, and OLDFIELD, JJ., concurred in the following
. .

opinion :

The appellants took a lease of several villages from the respondents, 1 * 338

and they allege that, after the lease had been acted upon the respondent in (F.B.)

breach of the conditions of the lease collected the rents and profits which 1 Ind. Jar.

in virtue of the lease appertained to the appellants, and they have insti- 633.

tuted the present suit to recover the sums actually collected. The respondent

pleaded that the claim was virtually one for damages for wrongful

dispossession and therefore could not form the subject of an application in

the Eevenue Court. To this the appellants have replied that the Eent
Act does not apply to persons who in these Provinces are known as thika-

dars or katkinadars and in the old Eegulation and Acts are denominated

under-tenants, persons who take from the zemindars lease of their

zemindari rights in lands.

Although no express mention of this class under any of the particular

designations by which they are ordinarily known may be found in the
Eent Act, when their position in relation to the lessors is regarded they
are unquestionably tenants, and they are not deprived of this character

because in relation to the actual cultivators of the whole or some parts of

the property leased they may be described as landlords. They hold an
intermediate estate in the property leased which the proprietors have as it

were carved out of [341] their own estate
; they hold the property leased

under the proprietors ; the payments they make to the proprietors are rent,
and fall within the definition of that term in the Eent Act ; and therefore,

although all the sections of the Eent Act may not apply to such lessees,
but some are restricted in their operation to particular classes of tenants,
the persons whose position we are considering are not the less subject to

those provisions of the Act which apply to tenants of all classes. Before
the last Eent Act was passed it was not doubted that the class of thika-

dars was competent to sue and liable to suit in the Eevenue Courts ; and
inasmuch as the intention of the framers of the Eent Act was to extend
rather than curtail the jurisdiction of the Eevenue Courts, the presumption
favours the construction that the general provisions of the Eent Act apply
to this equally with all other classes of tenants, save those who by the

proviso to the first section are excluded from the operation of the Act.

There remains then the question raised by the respondent's plea that
the Civil Courts are not competent to entertain the suit by reason of the

provisions of a. 95 of the Eent Act. Although the suit is brought not to
obtain damages for illegal dispossession, but to recover moneys which the

appellants allege were payable to them under their lease, and which have
been wrongfully collected by the respondent in breach of the provisions of
the lease, it is clear that on an application for compensation for wrongful
dispossession it would be incumbent on the Eevenue Court to award
compensation for wrongful collections actually made, as well as for the
other profits which the lessees might have enjoyed had their possession
not been disturbed ; and it is also clear that by making collections in

breach of the lease, the respondent disturbed the possession of the lessees.
The 95th section of the Act prohibits Courts other than the Eevenue
Courts from taking cognizance of any dispute or matter on which an
application of the nature mentioned in that section might be made. One
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1877 of the applications mentioned in that section is an application for compen-
JAN. 11. sation for wrongful dispossession and inasmuch as under such an appli-

cation f.he appellants could obtain what they now claim, it must be held
FULL that the jurisdiction of the Civil Courts is ousted, and that the appellants

BENCH, can obtain relief only in the Eevenue Court-.

[342] SPANKIE, J. I cannot think that the provisions of cl. (m),
1 A. 338

g 95 of Acfc XVIII of 1873, are applicable to the case referred to us. I re-

gard the clause as applying to the ordinary tenant or agricultural ryot
l.i .

paying rent for the use or occupation of land, and not to the lessee of an

entire estate for a fixed term of years as the plaintiff is, or rather was in

the case before us. The application for compensation on account of

wrongful dispossession referred to in cl. (m) must be brought within six

months from the date of the wrongful dispossession, and the compensation

applied for must refer to some loss or injury already suffered by the

applicant, and not to the loss of profits in future year.
The plaintiffs were the lessees of several villages and aver that two

years before their lease expired they were dispossessed by the lessor, who
appropriated the collections of those two years. But for the wrongful

ejectment, the lessees would have made the collections on account of those

two years. They waive any claim, if they had one, for compensation under
cl. (m), s. 95 of Act XVIII of 1873, and sue to recover in a Civil Court
the sums actually collected by the defendant in breach of the terms of

the contract between them. In such a suit the Collector could not give
to the plaintiffs all the relief prayed for the compensation claimable under
cl. (m) is for an injury that has already accrued in consequence of the

wrongful dispossession, loss of seed sown, or of crop, or otherwise, on
account of the harvest immediately following the wrongful disposses-
sion. The ordinary tenant has no claim for compensation on account of

future years; for under cl. (n), s. 95 of the Act, he can at once claim

recovery of occupancy of the land from which he has been wrongfully
dispossessed. So that the claim for compensation for the loss already
sustained and for recovery of the land can proceed pari passu."

Tenant
"
has not been defined in the Eent or Revenue Acts, though

landholder
"
has been defined to be the person to whom a tenant is

liable to pay rent, and rent is whatever is to be paid, delivered, or rendered

by a tenant on account of his holding, use or occupation of land. In Act
XVIII of 1871 an Act for the levy of rates on laud in the North-Western
Provinces, tenant is described [343] as any person using or occupying
land and liable to pay rent thereof, and land means land used for agricul-
tural purposes or waste land which is culturable. Again, in the Eent Act
there is no distinction made between a tenant holding on a patta, which
is the ordinary term for a ryot's lease and a thikadar katkinadar, or other
lessee holding for a term of years a portion of an estate, or the whole of it.

Any one to whom the entire estate is leased is, for the term of his lease,

placed in the position of the owner as regards the ordinary agricultural
tenants of that estate. A lessee of this character does not fall within the

provisions of ss. 24, 25, 26, or 27 of Act XVIII of 1873, for all other
tenants mentioned in s. 27 must be those tenants who do not pay at fixed

rates, and who are not proprietary and occupancy tenants, i.e., they must
be tenants without a right of occupancy: for the only classes of tenants

recognized by B. 10 are first, tenants at fixed rates; secondly, ex-proprietary
tenants ; thirdly, occupancy tenants ; fourthly, tenants without a right of

occupancy. Having regard to the definitions referred to above and the

classification of tenants in the Act, I find it difficult to bring in the lessee
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for a term of years of an entire mahal as tenant without rights of 1877

occupancy, and to include him in class 4. It seems to me that the JAN. 11.

section includes only agricultural tenants and classifies them in their

relation to the landlord or other parson, entitled to receive rent from -FULL

them ;
but it does not include persons like the plaintiffs in the case BENCH.

before us, who for a certain fixed annual payment occupy the *~9**
same position towards the four classes of tenants mentioned in the /BD\_,
Act as the absolute owner of the estate would do, had he not for a term _ _*'_

of years withdrawn himself from tbat position by assigning the manage-
'

ment of his estate and the collection of rents from the ryots to another.

I do not deny that a farmer or lessee could sue or be sued in certain suits

under the old Bent Act which has been repealed. But the lessee could

not have brought a suit of the nature of the one referred to us in a

Eevenue Court. He must have gone into a Civil Court. In the present
Bent Act, whether designedly or by some accidental omission, an inter-

mediate lessee between the owner of the property and his tenants appears
to have been overlooked. Such a lessee might perhaps, as the person
entitled to receive the rents form the agricultural tenants, sue for arrears

due to him. But I think it doubtful [344] whether he could make an

application to a Bevenue Court under cl. (n) (application for the recovery
of the occupancy of any land of which a tenant has been wrongfully
dispossessed), s. 95, cl. (n) seems the complement of cl. (w), application

by a tenant for compensation for wrongful dispossession, which applies
to the tenants of the four classes specified in s. 10, and to them only.

With this view of the case, I would say that the suit was not barred,
as the claim was not of the nature of an application that could be made
to a Bevenue Court under cl. (m), s. 95, Act XVIII of 1873, and that it

was properly instituted in the Civil Court.

i A. 3.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

BAJABARDAKANTRAI (Plaintiff) v. BHAGWAN DAS AND OTHERS
(Defendants)* [15th January, 1877.]

Interest under Regs. XV of 1793 and XVII of 1806 Conditional decree for redemption.

Under s. 6, Reg. XV of 1793, interest claimable under a bond must not
exceed the amount of principal. Section 3, Reg. XVII of 1806, is not inconsistent
with the application of Reg. XV of 1793, inasmuch as the Regulation of 1806
refers to rates of interest, and the Regulation of 1793 to accumulations of

interest irrespective of rate.

A conditional decree fixing a period for payment of money found to be due
on mortgage bonds entitling the mortgagor to redemption, though not claimable
as of right by the mortgagor, who ordinarily should be ready at once with his

money is a proper and judicious order passed by an appellate Court, where the
Court of first instance determined the amount payable under the mortgage,
but failed to fix any time in its decree for the payment of such amount.

*
Special Appeal, No. 1076 of 1876, against a decree of W. R. Benson, Esq.,

Officiating Judge of Benares, dated the 31st May, 1876, modifying a decree of Syed
Ahmed Khan. C.8.I., Subordinate Judge of Benares, dated the 31st August 1876,

decreeing the plaintiffs claim.
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THE plaintiff in this suit sued, tendering payment of Es. 700, amount
due on two bonds, one for Es. 500, bearing no interest, and the other for

Es. 200, bearing interest at fifteen per cent, per annum to redeem and recover

possession of three pucca houses with land appurtenant thereto, mortgaged

by Krishna Earn, the agent of the plaintiff's ancestor, under a deed dated

Magh badi, llth Sambafc 1851, or 16th January, 1795, to Musammat
Pema, to whom [345] possession of the property was given under the-

deed. The bond for Es. 200, bearing interest, contained a proviso that it

should be tacked on to the mortgage-deed. The mortgagee's rights in two
of the houses were sold by her representatives to third persons under a

deed, dated 4th January, 1844, and the third house was sold under a deed,

dated the 28th June, 1872, to Musammat Dakhee, as the ancestral pro-

perty of the representatives of the mortgagee, the sale-deed containing no
mention of the mortgagor's right therein.

The plaintiff's agent deprived Musammat Dakhee of possession of

the third house ; and in a regular suit instituted by her for recovery of

possession by virtue of the sale-deed, dated 28th June, 1872, it was
eventually decided by the High Court in special appeal on the 31st March
1874, that Musammat Dakhee was entitled to possession as mortgagee,
but not as proprietor under the sale-deed of 28th June, 1872.

The several defendants in possession under the above-named deeds

pleaded limitation, and that plaintiff was not entitled to redeem without

payment of the sum of Es. 2,357-8-0, interest at fifteen per cent, per
annum due on the bond for Es. 200 tacked on to the original mortgage deed,

dated 16th January, 1795, and to a further sum for additions, improvements,
and repairs, made to the premises under the terms of the said deed.

The Subordinate Judge held that limitation was saved by the

acknowledgment of mortgage rights contained in the deed of 4th June

1844, which recited the mortgagors' rights in all three houses as well as by
the High Court decision of 31st March, 1874, and decreed plaintiff's claim

or payment of Es. 1,000, allowing Es. 200 as maximum interest on the

tacked
^

bond for Es. 200, under s. 6, Eeg. XV of 1793, and Es. 50

principal, plus Es. 50 interest, for necessary repairs made to the buildings,
and rejected the defendant's claim to the cost of the improvements, On
defendant's appeal to the Judge he confirmed the Subordinate Judge's
decision, but modified the decree of the Court of first instance by making
redemption conditional upon the payment of the amount found to be due
within one month from date of appellate Court's decision. The plaintiff in

special appeal to the High Court impugned the validity [346] of the Judge's
decree restricting the right of redemption to a period which curtailed

statutory rights, and the defendants respondents in special appeal filed

objections to the Judge's decree under s. 348, Act VIII of 1859, on the

grounds that Eeg. XV of 1793 was not applicable to the case, that

defendants (respondents) were entitled to the cost of improvements as

well as repairs, and that the Judge was not justified by law in giving

plaintiff the benefit of a conditional decree for redemption.
Lala Lalta Parshad, for the appellant.

Munshi Hanuman Parshad, for the respondent.

JUDGMENT.
The High Court judgment after giving the facts of the case proceeded

to determine the points in special appeal as follows :

The plaintiff has appealed only with reference to that part of the judg-
ment fixing a period for payment. We are of opinion that his objection
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cannot be maintained. As the lower Court's decree stood, the payment
might be made so long as the decree remained capable of execution, the

judge's order limiting the period to a fixed ono of one month from the

date of his decision appears to be proper and judicious ;
a conditional

decree of this nature cannot be claimed as of right by the mortgagor, who
ordinarily should be ready at once with his money, and it scarcely lies in

his mouth bo question the order of the Court as exercising a discretion in

this respect.

The respondents have preferred objections under s. 348, Act VIII of

1859, to the effect that Eeg. XV of 1793 does not apply to the

mortgage in suit so as to limit the interest in any way, and that the cost of

improvements should have bean allowed to them, and that a conditional

decree should not have bean given.

On the last point we see no reason to interfere, the Courts have been
in the habit of granting such decrees under certain circumstances, and we
cannot say that the order is nob justified in this case.

The deed which is the subject of this suit was executed on 16th

January, 1795, and the determination of the suit is governed by the law

applicable to the province of Benares.

Regulation XV of 1793 was extended to the province of Benares by
s. 2, Eeg. XVII of 1806, and we are of opinion that s. 6, Eeg. XV of

1793, will govern this case, and [347] that the lower Court's decision

applying that provision, and only allowing the amount of interest on
the loan of Es. 200, equivalent to the principal, is correct.

By s. 6 of Eeg. XV of 1793 "if the interest on any debt calculated

according to the rates allowed by this Eegulation shall have accumulated
so as to exceed the principal, the Courts are not in any case whatever,

excepting the cases specified in s. 12," (and this is not one of those cases)
"
to decree a greater sum for interest than the amount of such principal."

This section was extended to the province of Benares by s. 2,

Eeg. XVII of 1806, and came into force on 1st January, 1807, that is, it

will govern the decision of suits instituted after that date ; the Eegulation
nowhere declares that it shall not have retrospective effect in cases when
the cause of action may have arisen prior to that date.

There is nothing in s. 3, Eeg. XVII of 1806, inconsistent with
its application. That section does no more than declare the rate at which
interest is to ba decreed in cases where the cause of action has arisen

before a certain period ;
s. 3, Eeg. XVII of 1806, refers to rates of

interest ; s. 6, Eag. XV of 1793, to accumulation of interest irrespective
of rates. The two sections should be read together and so applied.

Nor is there anything in s. 6, Eeg. XVII of 1806, which affects

the question before us. That; section declares that the rule by which
redemption of mortgaged property takes place when the principal sum lent

and simple interest due thereupon have been realized from the usufruct,
shall not have retrospective effect in the province of Benares, but we are
not called upon to apply that rule in the case before us, which is not a case
where there is a question of principal and interest having been realized
from the usufruct, but is one where interest is claimed on a loan and is

realizable otherwise than from usufruct, and where the interest has
accumulated so as to exceed the principal. It is a case to which s. 6,

Eeg. XV of 1793, is peculiarly applicable. We notice a decision of this

Court at p. 194 of the volume for 1867, where the rule in s. 6, Eeg. XV
of 1793, has been applied. We also consider that the Judge is
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1877 right in disallowing respondents [348] credit for expenses incurred in

JAN. 15. improvements of the property ; they appear to have been unnecessary and

not sanctioned by the terms of the mortgage.
APPEL- We affirm the decree of the lower appellate Court, and dismiss the

LATE appeal, but each party will pay their own costs of this appeal.

CIVIL.

1 A. 344. \ A. 348 = 1 Ind. Jar. 704.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.

MUSAMMAT BHAWANI KUAR AND OTHERS (Judgment-debtors) v. GULAB
EAt AND OTHERS (Decree-holders).* [30bh January, 1877.]

Act VIII of 1859, ss. 236. 252 Decree charging landlmmoveable property Sale of

judgment-creditor's right in immoveable property.

The sale of a decree charging land for its satisfaction in the course of execution

proceedings against judgment- creditor is a sale of an interest in immove^bla

property. Held, that the provisions of the Code of Civil Procedure relating to

sales of immoveable property will apply to such sale.

[R., 9 M. 5 (9) ; 10 M. 169 (172) ; D., 15 A. 134 (135).]

IN the course of execution proceedings by Gulab Eai and another

against Musammat Bhawani Kuar and another, the decree-holders, attached

and brought to sale a decree, dated 23rd August, 1875, held by the judgment-
debtors against Madho Singh and others in which certain land stood

charged as liable to sale. The said sale was effected through the Court of

the Subordinate Judge of Aligarh as though the decree, notwithstanding
that it charged immoveable property, was itself moveable property. On
application by Musarnmat Bhawani Kuar and another, judgment-debtors,
to set aside the sale as invalid on the ground of its having been effected as

a sale of moveable property, and no sale notification of the property as

immoveabie property having been promulgated or affixed, in consequence-
of which irregularities property worth Es. 1,869 was sold for only
Es. 1,000, the Subordinate Judge held that the sale of the decree

was of moveable property, and that under s. 252, Act VIII of 1859,
the said sale could not be set aside. The Judge on appeal by the judg-
ment-debtors was of opinion that inasmuch as only the [349] rights in the

decree had been sold, the Subordinate Judge was right in holding the sale

to have been one of moveable property and dismissed the appeal.
In special appeal to the High Court the judgment-debtors contended

that the sale of a decree charging immovsable property should be governed
by the law applicable to sales of immoveable property.

Lala Lalta Parshad and Pandit Ajudhia Nath, for appellant.
Pandit Bishambhar Nath and Pandit Nand Lai, for respondents.

JUDGMENT.
The High Court ruled the point in the following judgment remanding

the case to the Judge for decision on the merits :

A preliminary objection is taken by the pleader for the respondents
under s. 252 of the Procedure Code which provides

"
no irregularity in the

* Miscellaneous Special Appeal No. 71 of 1876, from an order of H. M. Chase,

Esq., Judge of Aligarh, dated the 2nd August 1876, affirming an order of Maulvi
Sami-ul-lah Khan, Subordinate Judge of Aligarh, dated the 20th May 1375.
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sale of moveable property under an execution shall vitiate the sale, but 1877

any person who may sustain any injury by reason of such irregularity may JAN. 30.

recover damages by a suit in Court." But this assumes that the subject of

sale here is moveable property, and that the judgments of the lower Courts APPEL-

are right in that respect. We are, however, clearly of opinion that the LATE

right which is the subject of sale under the decree is legally of the nature OlVIL.
of immoveable property, and that s. 252 does not therefore apply. As

against the appellants the decree is for Bs. 1,593-3-0 together with * * 348

Es. 194-10-6, amount of costs, and it order sabsolutely that the money * ^nd - ^ur

shall be recoverable from 5 biswas, 11 biswansia and 2J kachwansis. 1*
The decree is, therefore, absolutely for money recoverable by sale of

immoveable property hypothecated for its payment. The right and inter-

est which ib creates is a right in a judgment debt recoverable by sale of

immoveable property charged with its payment. The decree thus conveyed
to the decree-holders a subsisting interest in the nature of a charge on the

hypothecated property, and the sale of their rights under the decree must
be held to be a sale of such an interest in moveable property to which the

provisions of the Code for sales of immoveable property will apply.

We reverse the order of the Judge and remand the case to him for

decision on the merits, he has erred in considering the sale in this case to be

a sale of immoveable property.

1 A. 350.

[350] APPELLATE CIVIL.

Before Sir Robert Stuart, Rt., Chief Justice, and Mr. Justice Spankie.

STOWELL, MANAGER, UNCOVENANTED SERVICE BANK, LIMITED
(Decree-holder) v. BILLINGS (Judgment-debtor).* [31st January, 1877.]

Act V1I1 of 1859, ss. 235-311 Act XIV 0/7859 Act IX of 1371 Compromise under
decree Execution Limitation Payments under compromise Proceedings under
barred decree.

Where a decree-holder entered into a compromise with the judgment-debtor
agreeing to accept payment by instalments, which was ratified by the Court exe-

cuting the decree, the case being struck off the execution file on the basis of the

compromise and more than three years after the date of the Court's order

sanctioning the compromise, subsequent proceedings were taken by the decree-

holder to enforce the original decree. Held, that sush subsequent proceedings
when execution of the original decree had been already barred by limitation could
not avail to keep the decree alive.

[Ap., 3 A. 535; R., 2 A. 322.J

THE execution proceedings in this case arose out of a decree passed
by the High Court on the 5th January, 1869, against the judgment-debtor
for Rs. 7,879-14-5, bearing interest at six per cent, per annum.

The Uncovenanted Service Bank, decree- holder, entered into a private

arrangement with the judgment-debtor to accept payment, in monthly
instalments bearing interest at 12 per cent, per annum. A petition was
presented by the judgment-debtor on the 23rd August, 1869, to the Court
of the District Judge, executing the decree. This petition notified the
terms of the compromise, which acknowledged the decree-holder's right to

revert to execution of the original decree with interest at the additional

*
Miscellaneous Regular Appeal No. 48 of 1876, against an order of H. G. Keene,

Esq., Judge of Agra, dated the 2^nd April 1876.
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rabe in the event of failure of any two consecutive monthly instalments.

The Court, on the 7fch September 1869, ratified the said compromise and
struck off the case from the execution file.

On the 15th February, 1873, the decree-holder applied for a certificate

under s. 285, Act VIII of 1859, to enable him to execute the decree of

5th January, 1869, out of the Court's jurisdiction where the judgment-
debtor resided. After notice to the judgment- [381]debtor, the certificate

issued on the 25th April, 1873. No proceedings were taken by Govern-

ment under the certificate as the judgment-debtor resumed payment of

instalments to the decree holder direct. On the 15bh January, 1876, the

decree- holder applied to the District Court at Agra, which had issued the

certificate in April, 1873, to execute the decree of 5th January, 1869.

The judgment-debtor pleaded that execution was barred by limitation,

and that the decree had been satisfied.

The Judge overruled the plea of limitation on holding that under Act

XIV of 1859, which he considered to be in force in 1873, the payment of

instalments under a duly sanctioned agreement was a proceeding to enforce

or keep in force a decree. The Judge cited a case (1) in support of his

view and decided that limitation must be reckoned from date of the

proceedings in 1873. On the other hand the Judge ruled that the com-

promise of 1869 could not alter or modify the terms of the High Court
decree of 5th January, 1869, and dismissed the decree-holder's claim to

interest thereon at twelve per cent. The decree-bolder in appeal to the

High Court among other objections to the mode in which the appellant's

accounts had been prepared, pleaded that in decreeing simple interest at

six per cent., and disregarding the arrangement of 1869 accepted by the

judgment-debtor, and ratified by the Court, the Judge had acted against
law and equity. The judgment-debtor, respondent, filed objections under
s. 348, Act VIII of 1859, to the effect that execution of the decree was
barred and that the appellant's accounts had been erroneously prepared.

Mr. Conlar, Mr. Raikes, Mr. Mahmud, and the Junior Government
Pleader (Babu Dwarka Nath Banerji), and Munshi Hanuman Parshad, for

the appellant.
Mr. Ross and Pandit Bishambar Nath, for the respondent.

JUDGMENT.
The judgment of the High Court after reciting the above facts

continued as follows :

The Judge holds that as Act XIV of 1859 was in force in March, 1873,
when the notice to show cause was issued, there was

"
a proceeding to

enforce or keep in force a decree," and therefore the present application
made within three years from that date is within time.

[352] But respondent's counsel contends that in 1873, when the

above proceedings took place, the decree which appears to be dated 5bh

January, 1869, was dead, and that it was even so if the time be reckoned
from the 7th September, 1869, when the arrangement referred to was
made. He also contends that no arrangement made between the parties

though recognised by the Court can enlarge the period allowed by
law for the execution of decrees, nor can the terms of a decree be

varied by the Court executing the decree, and in support of this contention

he cites the Full Bench ruling of the Calcutta Court dated 4th September,

(l) 1 B. 63.
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1869, (1) and a decision of this Courb to the same effect (2). This Court

referred to the ruling of the Calcutta High Court already referred to and

held that the receipts of instalments by a decrae-holder out of Court in

pursuance of a compromise made between him and his judgment-debtor is

not a proceeding to enforce or keep in force a decree, and the Court

added that the condition in a compromise that on default being made
in a certain number of instalments, the decree should be executed in full,

cannot prevent limitation from running. This Full Bench decision of the

Calcutta High Court held that such a comoromise, even though recognised

by the Court executing the decree, could not enlarge the limitation, and
therefore the ruling in that case apoiies more strictly to the case before us

than the decision of this Court. But the principle is the same in both

cases.

When the two instalments fell due in May and June, 1872, more than

three years had expired since the date of the decree and the fact that there

were proceedings in 1873, which would make the application of 1876
within time, is we think of no service to the decree- holder. We must look

behind the application of 1873 when pressed uoon the point of limitation,

and as more than three years had elapsed between the 7th September,
1869, and 15th February, 1873, the claim to execute the decree then and
now is clearly barred.

We are therefore compelled to dismiss the appeal and reverse the

order of the Judge, and we must do so with costs as the objections now
urged by respondent were taken below.

1 A. 353 (F. B.).

[353] FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfield.

ABLAKH BAI AND OTHERS (Plaintiffs] v. UDIT NARAIN BAI AND
ANOTHER (Defendants).* U9th February, 1877.]

Act XVIII of 1873, ss. 8, 9 171 Right of occupancy tenant when transferable Sale in
execution.

Held (by a majority of the Full Bench) that the right of an occupancy tenant
is transferable by sale in execution of decree, but only as between persons who
have become by inheritance co-sharers ia such right.

Per STUART, C. J. That such right is transferable by sale in execution of

decree without auy restriction.

[R., 10 C.P.L.B. 53 (54) ; Cons., 2 A. 451 (F.B.) ; D., 1 A. 547; 30 B. 290= 7 Bom.
L.R. 941.]

THIS was a suit to protect a right of occupancy from sale in execution
of decree by cancelment of an order passed on the miscellaneous side.

One Lekhraj was the occupancy tenant of certain land of which the

plaintiffs were the proprietors. Udit Narain Bai
; defendant in the suit,

'
Special Appeal, No. 288 of 1876, from a decree of Maulvi Nasir Ali Khan,

Subordinate Judge of Ghazipur. dated the '22nd December, 1875, affirming a decreo of
Maulvi 8yad Bakheh, Munaif of Muhammad'ibad, dated the 23rd August, 1875.

(1) 4 B. L. R. F. B. Rulings, p. 101, Krishna Kamal Singh D. H. v. Hira Sirdar
and others.

(2) H C.R. N.W.P. 1873. p. 100, Abas Imam, Appellant.

1877
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1 A. 350,
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1877 caused Lekhraj's right of occupancy in the land to be attached in execu-

FEB. 19. tion of a decree which ha had obtained against him in a Civil Court. The

plaintiffs preferred an objection to the sale of such right, but the same
FULL was disallowed on the 6th July, 1874.

BENCH. Both the lower Courts dismissed the suit.
" On special appeal by the plaintiffs to the High Court, the Court

fF R
5

\
(Spankie and Oldfield, JJ.) referred to the Fall Beach the question whether,

*'
having regard to s. 9 of Act XVIII of 1873, the right of occupancy held

by occupancy tenants can be sold by public auction in execution of a decree
of the Civil Court.

Maulvi Obeidul Rahman, for the appellants.
Munshi Hanuman Parshad, for the respondents.

OPINION.

STUART, C.J. My opinion of the question submitted by this reference

is an answer in the affirmative, and that the right of occupancy held by
occupancy tenants can be sold by public auction in execution of a decree

of the Civil Court. Section 9 of Act XVIII of 1873, after declaring that the

rights of tenants at [334] fixed rates shall be heritable and transferable,

goes on to provide as follows :

"
No other right of occupancy shall be

transferable by grant, will, or otherwise, except as between persons who
have become by inheritance co-sharers in such right.

"
I consider that

the words
"
or otherwise

" must be understood to be a general expression

controlling the particular words which go before "grant will" and to mean
"
or otherwise by the voluntary act or deed ejusdem generis of the parties,

and that they do not mean to exclude a transference of the right by sale

in execution of a decree.

Our attention at the hearing was directed to s. 171 of the Act.

By that section it is provided :

"
In the execution of any decree for the

payment of arrears of rent or revenue, or of money, under this Act, if

satisfaction of the judgment cannot be obtained by execution against the

person or moveable property of the debtor, the judgment-creditor may
apply for execution against any immoveable property belonging to such
debtor." If this section should be read in connection with s. 9, the con-

struction I have put on the latter might be said to be strengthened, but it

is unnecessary to consider that, as I hold that s. 9 is sufficient for this

case, and that whatever else the parties in possession of the right of

occupancy may do as voluntary agents, they cannot prevent a transfer by
sale of that right under a decree against them, for in my opinion the right

to enforce legal process against property cannot under any circumsnances

be taken away excepting by express words to that effect.

PEARSON, J. Section 9, Act XVIII of 1873, declares that the rights

of occupancy tenants other than tenants at fixed rates shall not be trans-

ferable by grant, will, or otherwise, except as between persons who have

become by inheritance co-sharers in such rights, which, therefore, if sold

at auction in execution of a decree of the Civil Court, can only be sold to

such persons, but subject to that restriction may thus be sold.

TURNER, SPANKUS and OLDFIELD, JJ., concurred in the following

judgment :

We see no reason to think that the Legis'ature intended to restrict

the provision of the second paragraph of s. 9 of the Bent Act to voluntary
transfers only. The first paragraph declares [35.5] generally that the

rights of tenants at fixed rates shall from the date of the passing of the

Act be heritable and transferable. In, as we read them, equally general
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terms the second paragraph declares that no other right of occupancy shall 1877

be transferable by grant, will, or otherwise, except as between persons who FEB. 19.

have become by inheritance co-sharers in such rights. The term
"
other-

wise
"

is strictly equivalent to the term in any other way, and must we
think include all transfers, whether voluntary or involuntary. It follows

that rights of occupancy ot.her than at fixed rates aie not transferable by ""353
auction sale in execution of decree to strangers, but may be transferred by '_

v

such sale to any of the persons in whose favour the exception is specially

declared.

1 A. 353 (F. B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfield.

PARAS HAM (Decree-holder) v. GARDNER (Judgment-debtor)*
[21st February, 1877.]

Act IX of 1871, sch. ii, art. 167 Act VIII of 1859, s. 246 Execution of decreeLimi-
tation Proceeding to enforce Previous application Intermediate suit Objector.

Held by a Full Bnch (PEARSON, J., dissenting) that an application to execute
a decree ag-iinst judgment-debtor's property, made more than three years after the

last application for execution was not barred by limitation under art. 167, sob. ii,

Act IX of 1871, when the last application was interrupted by a successful objector
against whom the decree-holder had to bring a regular suit and succeeded in

obtaining a decree
;
and that the renewed application to execute within three

years from the date of the decree in the said suit was not a fresh application for

execution against the judgment-debtor, but a continuance or revival of the

previous application interrupted by the objector.

Per PEARSON, J., contra thi'r under art. 167, son. ii, Act IX of 1871, execution
of decree was barred.

[Disa., 10 M. 22 ; F., 5 A. 243 ; 5 B. 29 ; 28 M. 50 (F.B.) ; Expl.,23 A. 13 ; R., 3 A. 484;
17 A. 425

; 18 A 482 (F.B.) : 19 A. 71 ; 16 B. 294 ;
23 C. 397 ; 23 0. 437 ; 37 C.

796 = 12 C.L. J. 328 = 15 C.W-N. 337 = 6 Ind. Oas. 537 ; 13 C.W.N. 521 ; 14 M.L,
J. 401 (F.B.); D., 7 B. !293 ; 17 C. 268 ; 7 M. 595.]

BAM sued one Jehangir Samuel Gardner on a bond hypothe-

cating a ten biswa share of Datlana, and obtained a decree on the

23rd March, 1871. An application for the execution of this decree was
filed on the 10th June, 1871 ; and the 21st August, 1871 was fixed for

auction sale of the property.

[356] One Dabi Das objected to the attachment of the said property
in execution of Paras Eam's decree, on the ground that the share afore-

said had been advertised for sale in satisfaction of the decree of Birj Basi

and others, and had been purchased by the objector. The objection was
allowed on the 16th August, 1871 and the property was released from
attachment.

On the 17th June, 1872, Paras Earn sued to bring to auction sale a

seven-biswa share out of the ten annas purchased by Dabi Das. In this

suit Dabi Das was the sole defendant, and it was decreed against him on
the 10th August, 1872.

Miscellaneous Special Appeal, No. 10 of 1876. from an order of H. M. Chase, Esq.,
Judge of Aligarh, dated the 3rd December, 1875, affirming an order of Maulvi Sami-ul-
Lah Khan, Subordinate Judge of Aligarh, dated the 2nd July, 1875.
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1877 Subsequently on the 25fch March, 1875, Paras Ram applied to the

FEB. 21. Court of the Subordinate Judge of Aligarh to execute the decree dated

23rd March, 1871, against Gardner.
FULL The Subordinate Judpe ruled that under the provisions of art. 167,
BENCH, sob. ii, Act IX of 1871, execution of the decree was barred, the suit

~7 against; Dabi D^s not being an application to enforce or keep in force the
'

decree against Gardner.

The Judge in appeal holding that the decree-holder could have filed

application to keep the decree in force against Gardner, whilst prosecuting
the suit against Dabi Das, confirmed the judgment and decree of the

Subordinate Judge.
Paras Ram iu special appeal before the High Court contended that

the regular suit against Dabi Das was an apolication to enforce the decree

of 23rd March, 1871, and that art. 167, sch. ii, of the Limitation Act, did

not apply to the case.

The Court (Turner and Oldfield, JJ.) referred for decision by the Full

Bench the question whether Paras Rim's application, dated 25th March,
1875, for execution of the decree, dated 23rd March, 1871, was an appli-

cation brought within the period allowed by art. 167, sch. ii, Act IX of

1871, referring to two cases (1) of the Calcutta High Court decided under
Act XIV of 1859.

The Junior Government pleader (Babu Dwarka Nath Banerji) Pandit
Bishambhar Nath, and Munshi Eanuman Parshad, for appellant.

The respondent was unrepresented.

JUDGMENTS OF THE FULL BENCH.

[357] The following judgments were delivered by the Court :

STUART, C. J. We are asked by the reference whether the appli-

cation of the 25th March, 1875, has been brought within the period allowed

by art. 167, sch. 2, Act IX of 1871. It was suggested that art. 167 does

not apply to such a case, and no doubt it does not come so literally and

precisely within the limits provided by the article. But in my view art. 167
does apply, inasmuch as the anplication of the 25th March, 1875, was
not a new or fresh act, but was in legal continuance of the application of

June, 1871, and in my judgment therefore art. 167 applies constructively,
the three years allowed by the article being reckoned from the 10th

August, 1872, when Paras Ram's rights as against Dabi Das were restored

to him.

That the execution of the decree is not barred clearly appears from
the dates and legal character of the procedure. Paras Ram, the appellant,

obtained his decree on the 23rd March, 1871, and he applied for execution

of it by attachment and sale of the hypothecated property on the 10th of

June, 1871, and the 21st of August 1871, was fixed for the sale. In the

course of the attachment, one Dabi Das objected to the sale on the ground
that he had bought the property in execution of a decree he held against
the same judgment-debtor, and on the 16th August of 1871, his objection

was allowed. On the 17th of June, 1872 (being within a year from the

16th August, 1871), Paras Ram brought a regular suit against Dabi Das
and obtained a decree in his favour on the lOch of August, 1872. On the

25th of March, 1875. Paras Ram filed an aoplication for the execution of

his original decree of March, 1871. It is not explained why he allowed

the interval to elapse without attempting to use his decree, but he had

(1) VIII W.R. 98-99.
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three years from the lObh of August 1872, and, therefore, as between that 1877

date and the 25th of March, 1875, he was clearly within his rights. FEB. 21.

The interruption to the execution of his decree was not occasioned

by any fault or laches of his own, but was caused hy the illegal inter- iULL

vention of Dabi Das. Paras Ram's procedure, therefore, under his decree BENCH,
must be held to have been legally continuous, and he may proceed to its . r~T,_

.. 1 A. ooo
execution.

F fi

[358] As to the application of the 25th of March, 1875, being a fresh

application having no such connection with what had gone before as we
can now take judicial notice of, I cannot so regard it. On referring to it,

I find that it recites the whole previous procedure and simply repeats the

prayer for execution of the decree which was made in June, 1871. It was,

therefore, an application in legal continuance of the former process up to

the 10th August, 1872, when Paras Ram obtained his decree in regular

suit, and it ought to be granted as being within time.

PEARSON, J. The application of the 25th March, 1875, may be re-

garded as an application to the Court to proceed with the former appli-

cation of the 10th June, 1871, the proceeding under which had been

interrupted by Dabi Das' objection and the order allowing it; but if so

regarded, is, nevertheless, in substance and effect an application for the

execution of the decree of the 23rd March, 1871 ; and art. 167, sch, 2,

Act IX of 1871, is applicable to it, and requires that it should have been

presented within three years from the date of the former application above
mentioned. It can scarcely be contended that there is no limitation to

the time within which the decree-holder was competent to make such an

application as that of the 25th of March, 1875; hat if the limitation pre-

scribed by art. 167 be not applicable, I do not find any other limitation

provided by the law. I see nothing in the law to warrant us in ruling
that he was at liberty or bound to make such an application within three

years from the date of the decree obtained by him in his suit against Dabi
Das on the 15th August, 1872. It might be reasonable and equitable to

exclude from the computation of the period of limitation fixed by art. 167
the time during which such a suit was pending, but such a course is

not authorized by the law. The absence of any provision for the exclusion

of that time may be a defect, in the law, and cases may be supposed in

which the defect might cause hardship. In the present case the decree-

holder delayed for 10 months to bring his suit against Dabi Das, and
after obtaining a decree therein delayed for thirty-one months to apply
to the Court to proceed with the execution of the decree of the 23rd

March. 1871. His suit against Dabi Das was pending less than two
months ; and the exclusion from the computation of the period of

limitation of the time during which it was pending would not f359]

bring his application within time. In my opinion the lower Courts
have rightly held art. 167 to be applicable to his application of the 25tb
March 1875, and preclude its entertainment.

TURNER, J. The application made for the execution of this decree

by attachment and sale proceeded to such a point that as against the

judgment-debtor a sale was ordered when its further prosecution was
interrupted by the intervention of a third party, who succeeded in

establishing bis objection to the satisfaction of the Court executing the
decree. The only course open to the decree-holder to procure a revision

of the order allowing the objection was by the institution of a regular
suit against the objection. This course be adopted, and having obtained
a decree setting aside the order allowing the objection and declaring the
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1877 liability of the property to be brought; to sale in execution of the decree

FEE 21. he had obtained against the original judgment debtor, he then applied to

the Court executing that decree to proceed with the application for
FULL execution which had been interrupted. On the ground thac the application
BENCH, we are considering is not; a fresh application to execute the decree, but an

application to carry out the order which as against the judgment-debtor
had become final, and of which the proseaution was interrupted by the

* *'" allowance of the objection of a third party since disallowed, I am of

opinion that the provisions of the Limita'nn Act relating to applications
for the execution of decree do not apply to it.

SPANKIE, J. I accept the view that the application of the 25th
March ]875 must be regarded as ona for a continuance of the former pro-

ceedings in execution aad not as a fresh application for execution wirhin

the meaning of art. 167, sch. ii, Act IX of 1871. Section 246, Act VIII of

1859 provides that a suit may be brought to contest an order marie under

it, and if the suit ba duly instituted within one year a% require! by Act IX
of 187J , and the order of the C jurt in execution be reversed, it appears to

me that the decree-holder is at liberty to ask that the oider which should

have been, but was not, marie should issue.

I hardly think that we are called upon to consider whether this view
of the case would not do away with limitation altogether. [360] All that

is contended is that the former application was practically reversed when
a decree in the regular suit allowed by s. 246, Act VIII of 1859, reversed

the order of the Court executing the decree. It may be said that there are

circumstances in the case referred to us, which are unfavourable to the

decree-holder and show that be did not use due diligence in bringing his

suit or in making his application to revive the former execution proceed-

ings. This may be so, and, if so, it is for the divisional bench to deal

with that part of the case.

OLDFIELD, J. I think we may hold that the last application may be

considered as a continuance or renewal of the former application for exe-

cution in which the proceedings had baen interruoted by the reference to

the Civil Court, and were renewed on the second application, the latter

will not therefore bean application to which the period of limitation in

art. 167 will apply.

ORDER OF THE DIVISION BENCH.
THE DIVISION BENCH, TURNER AND OLDFIELD, JJ., made the

following order in the special appeal. In accordance with the opinion

expressed by the majority of the Court, we hold the application within time.

Setting aside the order of the Courts below, we remand the application for

disposal on the merits to the Subordinate Judge's Court. Costs of the

appeal in the Judge's Court and in this Court to abide and follow the result.
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1 A. 360= 1 Ind. Jar. 851. 1877

APPELLATE CIVIL. FES, a.

(Before Mr. Justice Pearson and Mr, Justice Turner.} APPEL-

LATE
CHUNIA AND ANOTHER (Plaintiff) v. EAM DIAL AND ANOTHER

(Defendants}* [2nd February, 1877].

Act VII of 1870 (Court Fees Act) ss. 3 (c), 12, and sch. (ii) art. 17 (iii) Suit fora
* * ^

Declaratory Decree Consequential Relief Decision of questions relating to valua~ 1 Ind.

tion Appeal. 851.

Section 12 of the Court Fees Act prohibits appeals on questions relating to

valuation for the purpose of determining the amount of a fee, but does not prevent
a Court of appeal from determining whether or not consequential [361] relief is

sought in a suit, so that ic may determine under what class of cases the suit

falls for the purpese of the Court Fees Act.

A suit by a person against whom an order has been made, under s. 246 of Act

VIII of 1859, disallowing his claim to the attached property, for a decree

declaring his right to the property, need not be valued according to the value

of the property, but can be brought on a stamp of Rs. 10, under Act VII of 1870,
soh. ii, art. 17 (iii) (1).

[N.F., 13 C. 162 ; F., 28 C. 334 ;
12 C.L.R. 148 ; R., 2 A. 720 (F.B.) ; 7 A. 528; 12 A.

129 (F.B.) ; 16 A. 308 (312) (F.B.) ; 23 B. 486 ; 31 C. 511 ; 4 M. 204 ; Cons., 4 M.
L.J. 183 F.B.) ]

THIS was a suit in which the plaintiffs, who were still in possession,

claimed a declaration of right as owners to the moiety of certain shops,

and to the whole of a certain other shop. They had preferred a claim to

this property, when attached in execution of decree, but after investiga-

tion their claim had been disallowed under s. 246 of Act VIII of 1859, on
the 27th March 1875.

On the institution of the suit, the plaintiffs paid in respect of the

plaint a Court-fea of Bs. 10, being the fixed fee payable under Act VII of

1870, sch. II, art. 17 (iii), in respect of a plaint of a memorandum of appeal
in a suit where no consequential relief is prayed. Subsequently by order

of the Court of first instance, they had paid a Court-fee computed on the

market value of the property in suit. The Court of first instance dismis-

sed the suit.

The plaintiffs appealed, praying in respect of their memorandum of

appeal the same Court-fee as they had, at first paid in respect of the plaint
in the suit. On the 5th May 1876, on the appeal coming on for hearing,
the lower appellate Court being of opinion that consequential relief was

sought in the suit, returned the memorandum of appeal to the plaintiffs,

directing them to pay in respect of the same a court fee computed on the

market value of the property, and to present it again within three days.
On the 26th June 1876, the plaintiffs having failed to present the

*
Special Appeal, No. 1032 of 1876, from a decree of 8.8. Melville, Esq.. Judge of

Cawnpore, dated the 26th June, 1876, affirming a decree of Babu Ram Kali Chaudhri,
Subordinate Judge of Cawnpore, dated the 27th September 1875.

(1) See, however, Mufti Jalaluddeen Mahomed v. Shohorullah, 15, B.L.R., App.
1, in which it was held that a suit brought under the provisions of s. 246 of Act VIII
of 1859 to set aside an order allowing a claim to attached property and releasing the

property from attachment in a suit to try the title and establish the right of the person
who brings the suit, and such a suit must be valued according to the value of the

property, and cannot be brought upon a stamp of Ra.'lO, under No. 17 of soh. ii of

the Court Fees Act ; and Motichand Jaichand v. Dadabhai Pestonji, 11 B.H.C.R.
A.C.J. 186, where it was held that a suit, having for its object the relief of property
from attachment, seeks consequential relief.

247



1 All. 362 INDIAN DECISIONS, NEW SERIES [Yol.

1877 memorandum of appeal as directed, the lower appellate Court dismissed

FEB. 3. the appeal.

[362] On special appeal by the plaintiffs to the High Court, it was
APPEL- contended on their behalf that inasmuch as no consequential relief was
DATE sought in the suit, but a declaration of right only, the plaintiffs were right

OlVIL. in paying a fee, in respect of their memorandum, of Es. 10.

Mir Akbar Husain, for the appellant.
1 A. 360= Pandit Ajudiah Nath and Babu Aprokash Chander Mukerji, for the
1 Id. Jar.

respondents.
Bit

JUDGMENT.
It is contended by the respondents that the Court is bound by the

provisions of s. 12 of the Court Fees Act and cannot determine whether
this suit is one in which specific relief is sought or not, so as to determine
under what class of cases it falls for the purpose of the Court Fees Act.

We observe, and it has been so held in the Calcutta Court (l),that s. 12

of the Court Fees Act prohibits appeals on questions
"
relating to valuation

for the purpose of determining the amount of a fee." There is no question
of valuation for the purpose of determining the amount of a fee raised in the

appeal before us, for if the appellant is right in his contention, a special
and certain fee is fixed for all suits of the nature of the present suit and no

question of valuation arises. We therefore overrule the objection and
entertain the appeal.

It appears to us that the appellant correctly contends he seeks a

declaration of right and no consequential relief. The Civil Procedure Code
declares that a person against whom an order is pessed under s, 246 may
bring a suit to establish his right. If he obtains a decree in such a suit

he will then present himself to the Court executing the decree by which
the order was made, and that Court will be bound to recognize the right

declared, and either withdraw or order attachment as the case may be.

We set aside the decree of the lower appellate Court, and remand the case

to that Court for decision on the merits. Costs of this appeal to abide

and follow the result.

Decree set aside and case remanded.

i A. 363 = 1 Ind.Jur. 818.

[363] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.

ABDUL KAHIM (Defendant) v. EACHA EAI AND ANOTHER (Plaintiffs}*
[14th February, 1877.]

Act VIII of 1859 (Civil Procedure Code), ss. 376, 378 Review of Judgment Appeal.

Although the order itself for granting a review of judgment is final, yet in

appeal against the decision passed in review, objection may be taken that the

review was improperly granted (2).

*
Special Appeal, No. 1028 of 1876, from a decree of Pandit Har Sahay, Subordinate

Judge of Azamgarh, dated the 16th July 1876. affirming a decree of Lala Mahabir

Prasad, Munsif of Nagra, dated the 29th June, 1875.

(1) See Oango Monee Chowdhrain v. Go-gal ChunderRoy, 19 W.R. 214.

(2) See also Bhyrab Chunder Surmah v. Madhubra Surmah Chowdry, 11 B.L.R.

423, in which case it was held by a Full Bench of the Calcutta High Court, that parties
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An application for a review of judgment was made to a Court of appeal on the 1877
ground that certain very material documents on which the Court of first instance pEB 14
had relied had been summarily discredited without being inspected by the Court
of appeal, aud that the Court of appeal had erred in declaring the report of a .

Commissioner appointed by the Court of first instance for the purpose of making APPBL-
a local snquiry to be unworthy of reliance because he was a muharrir of thu LATE
Court of first instance. p TT
Held that, in granting the review applied for, the lower appellate Court had

not exceeded the discretion vested in it by law.
^ 363=

THE Court of first instance gave the plaintiffs in this suit a decree on 1 Ind. Jur.

the 29th June 1875. On appeal by the defendant the lower appellate 818.

Court, on the 29th November 1875, reversed the decree of the Court of first

instance and dismissed the suit. On the 17th January 1876, the plaintiff

applied for a review of the lower appellate Court's judgment. On the 15th

April 1876, the lower appellate Court made an order for granting the

review, and on the 15th July 1876, after re-hearing the appeal, it dismissed

the same.
OD special appeal by the defendant to the High Court it was contend-

ed that the review of judgment was improperly granted, inasmuch as no
new evidence had been adduced, nor was it shown [364] that there had
been any error in law in the former judgment, and that if any new evidence

was adduced no reason as required by law was given for its not having been

produced at the original trial of the case.

On behalf of the respondents it was contended that an order for

granting a review of judgment was final, and no objections to the same
could be taken in appeal.

Mr. Baikes, Pandit Bishambar Nath, and Shah Asad Ali, for the

appellant.

Lala Lalta Parshad, for the respondents.

JUDGMENTS.
The following judgments were delivered by the Court :

STUAKT, C. J. I agree witb Mr. Justice Pearson that although an
order on an application for a review of judgment is final, objection may
be taken in special appeal against that order, and that, therefore, the

present special appeal was competently preferred. I am also of opinion
with him that the review of judgment was properly granted in this case,

and that the evidence on which it was based was material and essential

to the just determination of the suit.

In his judgment of the 29th November 1875, the first Subordinate

Judge points out the particulars in the way of evidence in regard to which
the plaintiffs' case in his opinion was defective, viz., the absence of any
sufficient evidence of the arbitration award of the patwari's deposition ;

and further, in allusion to the circumstances that the plaintiffs bad not

adduced any parol testimony, he remarks
"
Besides this no documentary

evidence, such as
'

khasra,'
'

khatani,' or rent-roll, has been filed on the

part of the plaintiffs, from whicb it; could have been shown that the

names of the plaintiffs and their ancestors were ever recorded as share-

holders in respect of this grove." All this important information, however,
was subsequently supplied, and it was considered by the second Subordi-
nate Judge when the application for a review of his predecessor's judgment
in a special appeal were at liberty to show that there had been error or defect in procedure
by the granting of the review, which had affected the decision of the case upon its merits

by producing a different decision from what had been before come to. See, however,
Ourumurtti Nayudu v. Pappa Nayudu, 1 M.H.C.B. 164 ;

and Dhunka Devla v. Hira
Ramla, 4 B.H.C.R. A.C.J. 57.
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1877 (in which application, it is to be observed, it was distinctly offered) was
FEB. 14. before him, and as the new evidence, which it appeared had been filed with

some other record, and the first Subordinate Judge had not, therefore, an
APPEL- opportunity of perusing it [365] showed not only good and sufficient reason,
LATE but also evident error and omission, the review was properly and justly

CIVIL, granted. This special appeal, therefore, fails and is dismissed with costs.

A~368= PfiABSON, J. Under the provisions of s. 378, Act VIII of 1859, the

1 Ind Jar or^er made by a Court to which an application for a review of judgment

8jg

'

is preferred, whether for rejecting the application or for granting the re-

view, is final, but I am nevertheless of opinion that objection may be taken

in appeal against the decision passed on review on the ground that the

review was improperly granted. I proceed, therefore, to consider the pleas

in appeal.

In his decision of 29th November 1875, the officiating Subordinate

Judge observed that "the Munsif, in proof of the plaintiff's right, had relied

on a copy of the abitration award, dated Aghan Badi 5, 1265 Fasli, where-

in the share of Adhar Eai's brothers, i.e., the ancestors of the plaintiffs,

has been declared. A copy of the award is, however, not filed on the re-

cord in this case, though it may have been filed with the records of the

case formerly decided, but there is no trace of the original award, and
the Munsif himself admits that it is not signed by the presiding officer.

Then, under these circumstances, it is quite useless to rely on such a

paper which is not free from suspicion, and no arguments can be adduced
in support of its genuineness. The copy of the patwari's deposition also

is not filed in this case, and the said copy, without its original, and in

absence of the original arbitration award, is of no use." The lower appel-
late Court's proceeding of the 15ch April last states that

"
the application

for review is filed with three copies, and it is urged briefly that the aforesaid

copies were not perused at the time of the disposal of the appeal case, and
that they go to establish the averment of the plaintiffs. It appears on
reference to the record that really the above-mentioned copies were not

perused at the time of disposing of the apoeal case. The reason for the

non-production of the said copies on the first occasion as stated by the

petitioners is that the copies in question were filed with the record of

some other case, and this appears to be a good reason." The application
for review of judgment was therefore allowed, and the result has been the

confirmation of the judgment of the Court of first instance.

Eeferring to the pleas in appeal, I remark that the adduction of

newly discovered evidence is not the only ground on which a [366] review

of judgment may be allowed.
"
Any other good or sufficient reason

"
is

permitted by s. 376, and s. 378 allows a review to be granted when
"
necessary to correct an evident error or omission, or otherwise requisite

for the ends of justice. "In this case it would seem that some very
material documents on which the first Court had relied had been summarily
discredited without being inspected by the lower appellate Court, which,
if it did not think proper to call for and inspect the record of the case in

which copies of those documents were to be found, might at least have

given the plaintiffs permission to file copies of them. The application for

review of judgment urged, moreover, that the lower appellate Court, in its

decision of the 29th November, 1875, had erred in declaring the report of

the Commissioner appointed by the Munsif for the purpose of making a

local enquiry to be unworthy of reliance, because he was a muharrir of the

Munsif's Court, and it is presumable that the lower appellate Court was
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influenced by this argument in granting the application. On the whole I 1877

see no sufficient reason for holding that the lower appellate Court exceeded FEB. 14.

the discretionary power vested in it by the law in granting the review

applied for, or that the reasons assigned by it for its final decision are APPEL-

insufficient in law. I would, therefore, dismiss the appeal with costs. LATE

Appeal dismissed. CIVIL.

1 A. 368=
1 Ind. Jar.

1 A. 366 = 1 Ind. Jur. 777. 818.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice and Mr. Justice Oldfield.

BISHESHUR SINGH (Plaintiff) v. MUSAMMAT SUGUNDHI (Defendant)*
[lOoh February, 1877.]

Act XVIII of 1873, ss. 93, 189, 191 Appeal to Judge Proprietary right Rent Re-
venue Sub-proprietor Settlement.

Where the defendant pleaded in answer to plaintiff's suit for arrears of rent

that defendant no longer held as tenant but as sub-proprietor under setclement
made direct with defendant by settlement officer, held that under s. 189 of Act
XVill of 1873 the suit involved a question of proprietary title, and that an

appeal lay to the Judge of the district, although the amount in suit was less than
Rs. 100.

[367] THIS was a suit to recover arrears of rent for the kharif of

1283 Fasli under s. 93 of Act XVIII of 1873, on the strength of a decree

passed by the High Court in a orevious suit between the parties. The
defendant pleaded that since the date of that decree there had been a sub-

settlement made by the settlement officer for the revenue of the land in

dispute, direct with the defendant, of whose malikaoa holding the land

formed part, and that, therefore, there could be no liability for rent to the

plaintiff. The Assistant Collector decreed the claim, but on appeal by the

defendant, the Collector of Fatehpur reversed the Assistant Collector's

decision, holding that defendant could not be made liable, as tenant to

plaintiff, for rent, since defendant's status as a sub-proprietor had been

definitely determined by the settlement officer, and revenue became payable
to the plaintiff, as lambardar, on land previously not assessed. The
Collector further held Chat plaintiff's remedy lay in an application for

revision of the settlement proceedings.
The Judge of Cawnpore, on appeal by plaintiff, ruled that as the

Collector considered the defendant's status had been definitely determined

and the value of the suit being less than Es. 100, no appeal lay to the

Judge under s. 189 of Act XVIII of 1873.

A division bench of the High Court, in special appeal by the plaintiff,

reversed the decision of the Judge in the following judgments, which ruled

that the suit involved a question of proprietary title, and that therefore an

appeal did lie to the Judge.
Lala Lalta Prasad, for appellant.
Pandit Ajudhia Nath and the Junior Government Pleader (Babu

Dwarka Nath Barterji), for respondent.

*
Special Appeal. No. 1271 of 1876, from a decree of 8. 8. Melville, Esq., Judge of

Cawnpore, dated the 8th August 1876, affirming a decree of G.L. Lang, Esq., Collector
of Fatehpur, dated the 3rd May 1876.
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STUART, C. J. In this case I am clear that there is a question of

APPEL- proprietary title within the meaning of ss. 93 and 189, Act XVIII of

1873, and that the Judge was bound to hear and determine the appeal to
'

him, and that being so, this special appeal was under s. 191 of the same
CIVIL. Act competently preferred. This suit is to recover Rs. 5 on account of

1 A. 366= arrears of rent, and in defence defendant asserts a sub-proprietary right

1 Ind Jar 'n resPec^ f which a sub-settlement was made with her for revenue, and

j^ that she is not a tenant liable to pay rent. Thus a question of title is

directly raised, and it is unnecessary to say more. We therefore allow

[368] this appeal, reverse the order of the Judge, and remand this case

for disposal on the merits under s. 351 of Act VIII of 1859. Costs to

abide the result.

OLDFIELD, J. The first and second pleas in appeal a-re valid. The
plaintiff sues defendant as a tenant for the recovery of arrears of rent,

and the defendant pleaded that she held the land as a proprietor subject
to the payment of revenue, but not of rent. The Collector decided that

the settlement officer had determined that she was a sub-proprietor liable

for revenue, and he held that this decision of the settlement officer was
final and binding until set aside, and he therefore dismissed the suit. The
settlement officer has thus in this suit determined the proprietary title of

the defendant on the basis of the settlement officer's order. His decision

in this suit is not the less a decision of proprietary title, because another

Court may have already in another case decided the same. His decision

no doubt is one of fact, whether the settlement officer has made any such

order, but it involves for the purposes of this suit a decision of title when
it determines the effect of the settlement officer's order on a title. It is

possible that the order may have been wrongly interpreted, or is not

binding, though I offer no opinion on this point. An appeal will there-

fore lie to the Judge, and I would reverse the decree and remand the case

under s. 351 of Act VIII of 1859, for a trial on the merits. Costs to

abide the result.

Decree set aside and cause remanded.

1 A. 368 = 1 Ind. Jar. 741.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

BINDA PRASAD AND OTHERS (Appellants) v. AHMED ALI AND ANOTHER
(Respondents).* [14th March, 1877.]

Execution Acquiescence .

Certain property was attached in execution of a decree against the judgment-
debtor in the year 1817. This attachment was set aside on the application of

persons claiming the property as their own. These persons were sued [369] to-

gether with the judgment-debtor, by the judgment-creditor, and another decree

was passed in 1855. declaring the said property liable to sale in execution of the

decree of 1847. The decree of 1847 has been satisfied in part in execution pro-

ceedings taken under the decree of 1855 against the heir of the judgment-debtor.
Held, that the balance of the decree of 1847 could not be recovered in execution

under the decree of 1855, against the heirs of the judgment-debtor, and that no

* Miscellaneous Special Appeal, No. 76 of 1876, from an order of Babu Ram Kali

Chaudhri, Subordinate Judge of Cawnpore, dated the 4th November 1876.
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acquiescence in'the past on the part of the judgment-debtor under the decree of

1817 could render such execution valid.

TfllS was a miscellaneous special appeal to the High Court arising out

of the following circumstances. In the year 1847 one Fakira Ram obtained

a money-decree against Sheo Din Eai, the father of the appellants, objectors
in the present execution proceedings. Fakira Ram having sold that decree

to Abdul Hayi, the ancestor of the respondents decree-holders, the said

Abdul Hayi in execution of the decree of 1847, caused certain landed proper-

ty to be attached and advertised for sale, as the property of Sbeo Din Rai.

Musammats Myna Kuar and Gulab Kuar preferred objections to this

attachment, claiming the said property under an arbitration award. The
objections was allowed and the property released from attachment. The
decree-holder, Abdul Hayi, subsequently brought a regular suit against the

said objectors and Sheo Din Rai, claiming to have the property released

brought to sale in execution of the decree of 1847, on which a balance of

Rs. 1,200 remained due. The decree in this suit, dated the 28th March
1855, declared the property liable to sale in satisfaction of the said

balance, but exempted Sheo Din Rai from costs and interest on the

ground that he had been no contesting party, either in the execution

proceedings, or in the regular suit. The said decree of 1855 had errone-

ously continued in execution by the representatives of the decree-holder,
Abdul Hayi, against the heirs of the judgment-debtor, Sheo Din Rai, at

various periods from the year 1855, down to the last application for

execution on the 23rd November 1875, when execution was sought for a

balance of Rs. 5,865-11-11, alleged to be still due on the said decree,

The heirs of the judgment-debtor filed objections on the 9th May 1876 to

this last application for execution, pleading that the decree of 1847, and
not the one of 1855, was the decree under which alone the objectors could

be made liable, inasmuch as the decree of 1855 was limited to the declara-

[370] tion of the decree-holder's right to bring to sale the property claim-

ed by persons other than Sheo Din Rai, and that Sheo Din Rai was

expressly declared not liable to costs and interest under the said decree,

and that execution of the decree of 1847 wss barred by limitation.

The Subordinate Judge of Cawnpore disallowed the above objections,

except with respect to the item of costs on the decree of 1855, which,

by the Subordinate Judge's order, were declared not recoverable from the

objectors. On appeal by the objectors, the Judge held that the objections
were nominal, and that the previous applications for execution of the decree

of 1855 having been resisted on the grounds other than the present, which
had been overruled by the High Court, it was not competent to the

judgment-debtors to raise new pleas against the said execution.

The appeal was accordingly dismissed, and the heirs of the original

judgment-debtor filed a special appeal in the High Court on the grounds
that execution of the decree of 1847 was barred by limitation, that the
decree of 1855 was neither against the special appellants nor their

ancestor, and that the appellants were not precluded from raising the

present objections by their omission to raisu the pleas in previous stages
of execution.

Lala Lalta Pra&ad, for appellant.
Pandit Bishambhar Nath, for respondent.

JUDGMENT.
The respondents are the holders of a decree dated the 28th March

1855, and have applied for its execution against the appellants who are the
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representatives of one Sheo Din Eai by realization of Rs. 5,865-11-11, from

the judgment-debtor's property.

It appears to us that the objection taken by the appellants is valid,

that the respondents cannot recover the money under this decree from

appellants.

There was a decree dated 9th June 1847 against Sheo Din Rai for a

a sum of money, and in its execution certain ladies objected to the sale

of certain property, claiming it in their own right.

The decree-holder in consequence brought a suit against them and
the judgment-debtor, Sheo Din Rai, and it was in this [371] suit

that the decree dated 28th March, 1855, which is now in execution, was
made.

The object of that suit was to have certain property claimed by the

ladies declared liable to sale in execution of the decree of 1847, and
if the judgment and decree be examined it will be seen that the claim

was only decreed against the ladies, and the decree was in effect a declara-

tion that the property was not the property of the ladies, and so far as

their claim to it was concerned, it was liable to satisfy the decree of 1847.

The decree-holder cannot realize the balance of the decree of 1847 under

the decree of 1855, by executing it against those who are the judgment-
debtors under the former decree, but this is what he has been doing. The
balance still due of the decree of 1847 can only be recovered in execution

of that decree, and it is no answer to the objection that respondent has

on previous occasions taken out execution in the same way without

opposition on the part of the appellants. There has been a grave illegality

which no acquiescence in the past can justify.

We decree the appeal and set aside the orders of the lower Gourta

with costs.

Appeal allowed.

i A. 371= 1 Ind. Jur. 742.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt. t Chief Justice, and Mr. Justice Turner.

MUSSAMAT JAGESRI KUAR (Plaintiff) v. RAM NATH BHAGAT AND
ANOTHER (Defendants).* [14th March, 1877.]

Declaratory decree Suit by reversioner.

Tbe plaintiff's mother was entitled to certain property for her life under award,
under which the plaintiff was entitled to succeed to the property after her mother's
death. Tbe plaintiff sued her mother and the holder of a decree, in execution of

which the property had been sold, praying for a declaration of her right to succeed
to the property, and that the said decree and sale might be declared void against
her ; alleging that the decree had been obtained and executed by collusion between
the defendants. Held that the suit could be maintained under the exception in

the judgment of the Privy Council in Strimathoo Moothoo Vijia Ragoonadah
Ranee Kolandapuri Natchiar alias Kattama Natchiar v. Dorasinga Tevar alias

Gowry Vallaba Tevar (l).

*
Special Appeal, No. 1469 of 1876, from a decree of J. W. Power, Esq., Judge of

Ghazipur, dated the 25th November 1876, reversing a decree of Maulvi Nasir Ali Khan,
Subordinate Judge of Ghazipur, dated the llth January 1876.

(1) 15 B.L.E. 83.

254



I.] M. JAGESKI KUAR V. BAM NATH BHAGAT 1 All. 373

[372] THE plaintiff in this case, the daughter of one Ganga Dubey,
sued to have her right, declared to certain paternal ancestral gaundadary
property, and to have a decree of the 21st August 1863, and the auction

sale of a four-anna share of the above property, in execution of the said

decree, declared void against her by reason of collusion and fraud between
the defendant Earn Nath Bhagat, the holder of the alleged collusive decree,

and the auction-purchaser of the said property, and defendant Anjora
Kuar, mother of the plaintiff. The latter defendant was entitled to the

said four-anua share during her lifetime, under an arbitration award which
reserved plaintiff's right as daughter to succeed to the said property on the

death of her mother. The Subordinate Judge of Ghazipur decreed the

suit, finding distinctly the existence of fraud and collusion between the
two defendants on the issues of fact framed in the case. The first defend-

ant, the decree-holder, appealed from the said decree to the Judge of

Ghazipur. The Judge, without deciding the case on the merits, held on
the strength of rulings of Her Majesty's Privy Council (1) that, inasmuch
as the plaintiff's suit did not involve any right to consequential relief, such
a suit could not be maintained during the lifetime of the widow, and the

Judge accordingly dismissed the suit. The High Court over-ruled the

Judge as to the effect of the latest ruling of the Privy Council and remand-
ed the case under s. 351 of Act VIII of 1879, for trial.

Munshi Sukh Ram, for appellant.
Pandit Ajudhia Nath, Li&l&Lalta Prasad, and Pandit Anandi Lai, for

respondents.

JUDGMENT.
The following judgment was delivered by the Court:
We are of opinion that the present suit is maintainable. The Lords of

the Privy Council (2) expressly except the case of a [373] suit brought by
a Hindu reversioner from the operation of the general rule.

The appeal is decreed and the suit remanded under s. 351 for trial.

Costs of the appeal to abide and follow the result.

Appeal decreed and cause remanded.

1877
MARCH 14,
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CIVIL.

* * 371=

(1) Sree Narain Mitter v. Sreemuttv Kishen Soondary Dassee, 11 B.L.R. 171 ;

Strimathoo Moothoo Vijia Eagoonadha Ranee Kolandapuree Ndtchiar alias Eattama
Natchiar v. Dorasinga Tevar alias Gowry Vallaba Ttvar, 15 B. L. R. 83.

(2) Slrimaihoo Moothoo Vijia Ragconadha Rome Kolandayurte Natchiar alias

Katlama Natchiar v. Dorasinga Tevar alias Oowry Vallaba Tevar, 15 B. L. R. 88.

The portion of the judgment of their Lordships referred to here was as follows :

" The arguments now under consideration are founded on the right of a reversioner
to bring a suit to restrain a widow or other Hindu female in possession from acts of

waste, although hia interest during her life is future and contingent. Suits of the kind
form a very special class and have been entertained by the Courts ex necessitate rei."
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AKBAB KHAN AND OTHERS (Plaintiffs) v. SHEORATAN AND OTHERS
(Defendants)* [20bh March, 1877.1

Regulation VII of 1822, s. 9, cl. iAct XIX of 1873, s. 66 Cesses Civil Court Suit

for declaration of zamindari rights to cesses.

Notwithstanding the zimindari cesses cannot be collected until recognized and
sanctioned by the Settlement authorities, there is nothing in Regulation VII of

1822 or Act XIX of 1873 to preclude a Civil Court from taking cognizance of suits

seeking a declaration of znminriari rights to such cesses.

THE plaintiffs sued for a declaration of their rights as zamindars to

half the fruit and timber of certain groves which they alleged they were
entitled by ancient custom to receive. The Officiating Munsif of Azam-
garh found in favour of the existence of the custom and decreed the suit.

The Judge, on appeal by the defendants, held that s. 66 read in connec-

tion with preceding sections of Act XIX of 1873 was a bar to civil suits

seeking to establish rights to cesses, unless such rights had been recorded

by the Settlement; Officer ; and the Judge, without entering into the ques-
tion of existence of the alleged custom, dismissed the suit on the ground
that the Settlement Officer had not recorded the existence of such rights.

The High Court remanded the case under s. 354 of Act VIII of 1859

over-ruling the Judge as to the inadmissibility of the suit in the following
order :

Mr. Colvin and Munshi Hunuman Prasad, for appellant.
Pandit Ajudhia Nath and Mir. Akbar Husain, for respondent.

OEDEE.
[374] It has been held by this Court (1) that a Civil Court is not

precluded by the terms of Eegulation VIII of 1822, a. 9, cl. i, from enquir-

ing into and declaring a right on the part of the zamindar to cesses and

collections, although not avowed and sanctioned, nor taken into account in

fixing the Government jama at the time of settlement, notwithstanding
that until so avowed and sanctioned they cannot be collected by the

zamindar, and there is nothing in the terms of s. 66 of Act XIX of 1873 to

a contrary effect. The plaintiffs claim the right and the cess on the old

custom, and this question of custom, which has not been distinctly

determined must be tried by the lower appellate Court.

We remand the case for this purpose under s. 354 of Act VIII of 1859
and allow seven days for filing objections to the finding.

The Judge's finding on remand having been in favour of the plaintiff's

right and confirmatory of the alleged custom, the High Court decreed the

appeal in the following judgment:

JUDGMENT.
We accept the finding of the lower appellate Court, to which no

objections have been preferred, and reverse the decree of the lower appel-
late Court and restore that of the Court of first instance and decree this

appeal with costs.

Appeal allowed.

*
Special Appeal, No. 748 of 1876, from a decree of R. P. Saunders, Esq., Judge of

Azamgarh, dated the 13th March 1876, reversing a decree of Maulvi Sakhawat Ali,

Officiating Munsif of Azamgarh, dated the 8th December 1875.

(1) H. C. R. N. W. P. 1870, p. 425.
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Before Mr, Justice Spankie and Mr. Justice Oldfield. APPEL-

LATE
SUKHAI (Defendant) v. DARYAI (Plaintiff)* [20th March, 1877.] CIVIL

Act VIII 0/1859, ss. 256, 257 Act XV111 of 1861, ss. 11, 35 Auction-sale Order

cancelling sale Appeal Suit to set aside. * A. 374=

A Munsif having cancelled an auction-sale of landed property on the sole
" " ur '

objection of the judgment-debtor that the property realized a low price and the 779.

Judge having dismissed the auction-purchaser's appeal from the said [375] order

on the ground that the Munsif had no authority to cancel the sale under the

terms of s. 257 of Act VIII of 1859, without some irregularity in conducting or

publishing the sale being proved, and that the said order must therefore be taken
to have been passed under s. 11, Act XXIII of 1861, which admits of no appeal
by the auction-purchaser who was no party to the execution proceedings. Held,
that such order passed by the Munsif was not a proceeding under s. 11 of Act
XXIII of 1861, but an order passed ultra vires under a. 257 of Act VIII of 1859,
and that a suit would lie for its canoelment, the finality of an order under
ss. 256 and 257 of Act VIII of 1850 depending on its compliance with the terms
of those sections.

[Appl., 3 A. 206 (F.B.) ; R., 3 C.W.N. 99.]

THE plaintiff sued for confirmation of an auction-sale and establish-

ment of plaintiff's right of purchase of a third share of a five biswa
zemindari property, and for the setting aside of the orders passed on the
miscellaneous side by the Munsif and the Judge, by which the said auction-

sale was declared cancelled.

The orders on the miscellaneous side referred to were passed on an

objection preferred by the judgment-debtor in the Munsif's Court to the

effect that the property had been sold for an inadequate price. The
Munsif held this to be sufficient cause for cancelling the auction-sale. The
auction-purchaser appealed to the Judge, who admitted the invalidity of

the Munsif's order cancelling the sale, but ruled that, inasmuch as the

Munsif's order was passed under s. 11 of Act XXIII of 1861 and not under
s. 247 of Act VIII of 1859, under which the Munsif assumed that he was

acting, no appeal would lie on the part of an auction-purchaser who was
no party to the decree in execution. The Judge accordingly dismissed the

appeal on the miscellaneous side, and the auction-purchaser brought the

suit. The Munsif of Kaimganj dismissed the suit on the ground that his

order on the miscellaneous side was final under s. 257 of Act VIII of 1859,
and that under s. 11 of Act XXIII of 1861, no suit would lie for setting
aside such orders passed in execution of decree ; and further, that the

auction-purchaser's right only accrues after the sale has been sanctioned
and completed, and that, therefore, under s. 32 of Act VIII of 1859, the
suit could not be heard, as no right had accrued to the plaintiff. The
Subordinate Judge, on appeal by the plaintiff, reversed the Munsif's deci-

sion, holding that the Munsif had no power under the terms of ss. 256
and 257 of Act VIII of 1859 to cancel the sale by reason of mere inade-

quacy of price, and without any irregularity in conducting [376] or

publishing the sale alleged by the judgment-debtor, who sought to set it

aside
; that, consequently, as no valid final order had been passed by the

Munsif under ss. 256 and 257, his order must be taken to have been

*

Special Appeal No. 25 of 1877, from a decree of Pandit Har Bahai, Subordinate
Judizo of Farukhabad, dated the 4th November 1876, reversing a decree of Maulvi
Wajid AH, Munsif of Kaimganj, dated the llth July 1876.

257
A 133



1 All. 377 INDIAN DECISIONS, NEW SERIES [Vol.

1877
MARCH 20.

APPEL-

LATE

OIVIL.

1 A. 374 =

1 Ind. Jar.

779.

passed under s. 11 of \ct XXIII of 1861, and that the suit was maintain-
able. The Subordinate Judge decreed the plaintiff's appeal. The defend-

ant in special appeal to the High Court impugned the Appellate Court's

decision on the ground that the order passed on the miscellaneous side,

setting aside the sale, was final, and that no suit would lie for its cancel-

ment.
Babu Barodha Prasad, for appellant.

Munshis Sukh Bam and Kashi Prasad, for respondent.

JUDGMENT.
If this matter rested solely on the plea in special appeal, there would

be no difficulty in disposing of the case. For if the first Court's order in

execution of decree setting aside the sale was final, there could have been

no appeal to the Judge, and any order made by him might have been

cancelled under s. 35 of Act XXIII of 1861. But here the order made
by the Munsif setting aside the sale was not one that could be legally made
under s. 257 of Act VIII of 1359, since no material irregularity in publish-

ing or conducting the sale and consequent substantial injury to the

objector, by reason of the irregularity, were established. The Munsif's

order, therefore, setting aside the sale, because the sale price was inade-

quate, no material irregularity being proved, was in excess of the power
granted to him by the section. But it was certainly not an order made,
as the District Judge assumed in miscellaneous appeal, under s. 11 of Act
XXIII of 1861, because there was no question arising between the parties

to the suit which the Munsif was called upon to dispose of when he made
his order. If it had been such a question, there could have been no

separate suit. But here the auction-purchaser having fulfilled all the

conditions of the sale, calls for confirmation, which is refused on no legal

ground by the Court executing the decree. He had bought the property,
and all that was wanting was a confirmation of his title. If no applica-

tion of a legal character was made to set aside the sale, the Court executing
the decree, to use the words of the section, shall confirm the sale. As in

this case no objection permissible by s. 256 had been made, the Court

executing the [377] decree was absolutely bound to confirm the sale, and
as it did not do so but acted in excess of its jurisdiction in refusing to do so,

and in cancelling it, it appears that the suit will lie. We are justified in this

opinion by a decision of a Division Bench of this Court of the present

appeal, No. 1437 of 1876, decided on the 13th March of the present year.*

We, therefore, affirm the judgment of the lower appellate Court and
dismiss the appeal with costs.

Appeal dismissed.

* In this case the plaintiff sued to establish his right as auction-purchaser to, and
to obtain possession of, the property sold by auction, by setting aside the order passed
on the miscellaneous side by the first and appellate Courts which cancelled the said

auction-sale. The plaintiff added a claim to obtain mesne profits from date of sale to

date of possession.
The lower Courts having on insufficient grounds assumed fraud in the auction-sale

by reason of inadequacy of price and other irrelevant circumstances, and having held
that the orders passed on miscellaneous side under ss. 256 and 257 of Act VIII of 1859,

precluded a fresh suit to establish the auction-purchaser's right to the property, sale of

which was annulled, the High Court (Pearson and Turner, JJ.) remanded the case for

trial on the merits in a judgment of which the following extract is the material

portion :

" The order passed by the Munsif on the 10th March 1875, setting aside the sale, and
that passed by the Judge on the appeal from it on the 5th June 1375, did not, it would

seem, proceed on the ground of any material irregularity in publishing or conducting
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Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.

RAMANAND, Judgment-debtor (Appellant) v. THE BANK OP BENGAL,
Decree-holder (Respondent)* [24th March, 1877.]

Act VIII of 1859, s. '273 ict XX of 1366, s. 52 Act VIII c/1871, ss. 53, 54, 55

Appeal Execution Procedure Repeal.

No appeal lies against orders passed in execution of decrees under Act XX of

1866, the procedure under that Act having been expressly saved by Act VIII of

1871, which repealed Act XX of 1866.

0serruled, 1 A. 583.]

THE judgment-debtor appellant filed the above miscellaneous appeal
from an order of the Subordinate Judge of Cawnpore under [378] s. 273
of Act VIII of 1859, alleging that execution of the decree passed under
Act XX of 1866 was barred by limitation according to the provisions of

cl. 166, sch. iii, Act VIII of 1871, and that, on the facts established by the

record, the appellant was entitled to his discharge from prison, the decree-

holder having failed to show that appellant was possessed of any property.
Babu Dwarka Nath Mukerji and Shah Asad Ati, for appellant.

Messrs. Hill and Greenway, for respondent.

JUDGMENT.
This is a miscellaneous regular appeal from an order made by the

Subordinate Judge of Gawnpore in execution of a decree, and a preliminary

objection is taken by the respondent's counsel that the appeal cannot be

heard inasmuch as no appeal lies from such an order.

The circumstances appear to be these : The judgment-debtor, being
indebted to the Bank of Bengal in a very considerable sum, upwards of

Es. 76,000, made an agreement for the liquidation of the debt under s. 52
of Act XX of 1866 which agreement was duly registered. It is here to

be observed that although that Act was repealed by Act VIII of 1871, the

procedure for such cases as the present is thereby expressly saved and is

provided by the subsequent ss. 53, 54 and 55 of the Act. Under s. 53 of

that Act the Bank obtained a decree against the judgment-debtor, and as

that section provides that such a decree may be enforced forthwith under
the provisions for the enforcement of decrees contained in the Code of

Civil Procedure, he was arrested under a warrant issued pursuant to

a. 273 of Act VIII of 1859 in execution of the decree, and on the 23rd of

October 1876, he applied for his discharge under s. 8 of Act XXIII of

1861. Subsequently the Bank were called upon to show cause, on the 4th

November 1876, why they should not proceed against their judgment-
debtor's property and he himself be discharged, and such cause having

the sale, and cannot, therefore, in reference to the provisions of s. 257 of Act VIII of

1859, bar the present suit, which the plaintiff is entitled to have tried on the merits.
He cannot indeed obtain in this suit all the relief he asks for ; but if he should succeed
in showing that the sale made to him was a valid one which should have been confirm-
ed, be would be entitled to a decree annulling the order above-mentioned, and declar-

ing his right to obtain from the Munsif an order confirming the sale, a certificate of

the nature described in s, 259, and delivery of the property which was the subject of

the sale in the manner provided by s. 263 or s. 264 of Act VIII of 1859."
*

Miscellaneous Regular Appeal No. 75 of 1876, from an order of Babu Bam Kali
Chaudhri, Subordinate Judge of Cawnpore, dated the 4th November 1876.
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1877 been shown to the satisfaction of the Court, the judgment-debtor's
MARCH 24. application was refused, and he himself sent back to prison. Against this

order, the present appeal has been preferred.
APPEL- Section 55 of the Act of 1866 expressly provides that

"
there shall be

LATE no appeal against any decree or order made under ss. 53, [379] 54, or this

OlVIL. section." It would thus appear that the preliminary objection taken to-

the hearing of his appeal was well founded. The respondent's counsel in
1 A. 377. support of his objection referred to two Calcutta cases respectively (1).

But to my mind the law is too clear to admit of any doubt on the subject,

and it is quite unnecessary to refer to any other rulings. The objection*

is, therefore, allowed, and the appeal is dismissed with costs.

OLDFIELD, J. I concur in the proposed order.

Appeal dismissed.

1 A. 379-1 Ind. Jur. 743.

JURISDICTION AS COURT OP REVISION.

Before Mr. Justice Spankie.

THE EMPRESS OF INDIA v. RAMESHAR RAI. [23rd April, 1877.]

Act ZLV of 1860 (Indian Penal Code), ss. 192, 193, and 414 Fabricating false
evidence Voluntarily assisting in concealing stolen property Act X of 1872 (Crimi-
nal Procedure Code), s, 297 Separate offences.

Where the petitioner was convicted of having voluntarily assisted in concealing
stolen railway pins in a certain person's house and field, with a view to

having such innocent person punished as an offender, held, that the Magistrate
was right in convicting and punishing the petitioner for the two separate
offences of fabricating false evidence for use in a stage of a judicial proceeding
under s. 193 of the Indian Penal Code, and of voluntarily assisting in concealing
stolen property under s. 414, Indian Penal Code.

Mr. A. E. C. CASEY, Assistant Magistrate of the first class, stationed

at Ghazipur, convicted a zemindar, Rameshar Rai, of having employed
one Musammat Bhagi Bindin to secrete stolen railway pins in the go-
down and fields of Rameshar Rai's enemy Sedari, for the purpose of

implicating the said Sedari as the thief.

The Assistant Magistrate convicted Rameshar Rai of fabricating false

evidence for the purpose of being used in a stage of judicial proceeding,
and under s. 193, Indian Penal Code, sentenced Rameshar Rai to two

years' rigorous imprisonment and to pay a fine of Rs. 50 or in default, to

be further rigorously imprisoned for six months, and on the same facts the

Assistant Magistrate found Rameshar Rai guilty of the additional offence

of voluntarily assisting in concealing stolen property, and sentenced him
under s. 414, [380] Indian Penal Code, to a further term of two years'

rigorous imprisonment and to pay a fine of Rs. 50, or in default, to be

rigorously imprisoned for an additional term of six months, the second
sentence to commence on expiration of the first.

Rameshar Rai's appeal to the Judge of Ghazipur having been dis-

missed on the merits, the prisoner applied to the High Court under s. 297
of the Code of Criminal Procedure, to revise the above sentences on the

ground that on the facts found but one offence had been committed, and

(1) Petition of Peare Lai Sahoo, 7 W.R. 130 ; 18 W.B. 512.
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I,] EMPRESS OP INDIA V. RAMESHAR RAI 1 All. 381

thab the conviction of the prisoner for separate offences, under 88. 193 and

414 of the Indian Penal Code was illegal.

Mr. Colvin, for the petitioner.

JUDGMBNT.
The Courb (SPANKlE, J.) delivered the following judgment :

It is admitbed that the pins were stolen property. It was brought
home to the prisoner, Kameshar Eai, that he had voluntarily assisted

in concealing, or disposing or making away with this property which he

knew, or had reasou to believe, to be stolen property and he was punished
for this offence. He also is found to have concealed the property in the

filed of one Sedari, an enemy of his own with a view that it might be
found in his (Sedari's) house and field and that he might be apprehended
and charged with the theft. There is also a strong presumption that he

instigated one Bhagi to conceal pins in Sedari's house. It is argued that
if the disposal of the property was committed with the object of placing
it, or causing to be placed, in Sedari's field to bring him into trouble, one
offence only and nob two distincb offences were committed. But I

-cannot accept this view of the case. It may be that the Magistrate was
of opinion thab there was not sufficient evidence to show that the offence

fell under s. 411, viz., that there was a dishonest receiving of stolen pro-

perty within the meaning of the word
"
dishonesty"* as defined in

the Penal Code. He therefore applied s. 414. In the commission
of an offence, under this section, it is sufficient that the accused
be proved to have voluntarily assisted in concealing, disposing of,

or making away, with property, which ha knew, or had reason to

believe, was stolen property. The fact, that he did so, [381] convicts

him of an offence against property under Chap. XVII of the Penal
Code. He may then, or at the time, have entertained the idea that

by placing it where he did, he would cause evidence to be found

whereby he hoped that Sedari might be convicted of the theft of the

property so concealed by him. But he nevertheless commibbed an offence

under s. 414 of the Code against the property. Also he fulfilled the
condition of the offence as denned in that section. It did not matter
where he concealed it. He should not have concealed it at all, or caused
it to be concealed voluntarily, either in Sedari's house or land, or

elsewhere, if he knew or had reason to believe that it was stolen property.
In concealing it as he did in Sedari's field, with the intention found

by the Magistrate, the prisoner committed another and distinct offence

against public justice under Chap. XI of the Penal Code, as he intention-

ally fabricated false evidence to be used in a judicial proceeding. He was
punished under s. 193. The offence possibly was one more nearly coming
under s. 195 of the Penal Code. There could bb no doubt that in hiding
the pins in Sedari's field intending that they might be found and that the

circumstance of their being found in Sedan's field might appear in a

judicial proceeding, and that this circumstance might lead the Magistrate
to believe that he, Sedari, had been connected with the theft, under s. 192
would be and is fabricating false evidence, and is a distinct offence from
the offence of voluntarily assisting in disposing of the stolen property.
I see no reason to interfere, and dismiss the petition.

Petition dismissed.

* "
Whoever does anything with the intention of causing wrongful gain to ona

person or wrongful loss to another person is said to do that thing dishonestly."
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1877 1 * 381 (P.B.).

APimna. FULL BENCH.

FULL Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,

BENCH ^r* ^us^ce Turner, Mr. Justice Spankie and Mr. Justice Oldfield.

1 A. 381 BADRI PRASAD (Plaintiff} v. MUHAMMAD YUSUF AND ANOTHER
<F -B ->- (Defendants)* [12th April, 1877.]

Adjudication of right Binding on parties to proceedings Act VIII of 1859, s. 246 -

Claimant Conclusive order Defendant in possession Limitation Objector Suit
to establish right Title.

[382] In a suit brought by plaintiff to establish his right as auction-purchaser
to certain immoveable property sold in execution of a decree, under the provisions
of s. 246 of Act VIII of 1859, disallowing the claim of the objector represented
by the defendant and adjudging the property attached to be that of the judgment-
debtor, represented by the plaintiff the said order not having been set aside in

a regular suit by the defendant. Held (by a majority of the Full Court) that an
order passed under the provisions of s- 246 of Act VIII of 1859, unless overruled

in a regular suit brought within the statutory period, is binding on all persons
who are parties to it, and is conclusive.

(PEARSON, J., per contra, s. 246 of Act VIII of 1859 provides for an adjudica-
tion of proprietary right oa the basis of possession, but the matter is not "

res

judicata
" as to matters in dispute between decree-holder and claimant unless the

party against whom an order is passed under s. 246 of Act VIII of 1859 fails to

bring a regular suit to establish his right. In the case mentioned in the order
of reference as apparently conflicting with the above view, there had been no ad-

judication on the basis of possession by the Court passing an order under s. 246
of Act VIII of 1359, and the defendant in possession was therefore at liberty to

assert his proprietary title against the lien set up by plaintiff under the said

order passed without jurisdiction on the miscellaneous side.

[F., 1 A. 541 ; 2 A 455 ; 18 A. 413= A.W.N. (1886) 129 ; 14 B. 372 ;
22 B. 640 ;

8 M. 506;
Cited 34 A. 365 (369)=9 A.L.J. 474 = 14Ind. Gas. 790 (792) ; R., 9 B. 35; 18 B.
260 ; 20 B, 270 ; 22 B. 875 ; D., 1 C.W.N. 701.]

The following are the matters of fact out of which the Full Bench
ruling in this case arises. On the 8th March 1866, one Imam-ud-din

got his name entered in the revenue records as half sharer of a grove near

Aligarh, one Bahim Bakhsh claiming to be the other half sharer.

Subsequently Imam-ud-din's right to a half share of grove was
attached, and upon this attachment Bahim Bakhsh appeared as an objec-
tor under s. 246 of Act VIII of 1859, claiming the whole interest in the

grove, and repudiating Imam-ud-din's right to, or possession of, any
portion of the property.

The Munsif of Aligarh on the 30fch April 1870, under s. 246 of Act
VIII of 1859, disallowed Bahim Bakhsh's claim to the share of Imam-ud-
din, in an order, of which the following is a translation :

"
Whereas the Patwari has submitted the Nikasi papers of the year

1273 Fasli, wherein the name of Imam-ud-din, son of Man-ui-la appears,

though not very clearly, and whereas in support thereof it is proved by
copies of documents, and the parol evidence of the Patwari, the judgment-
debtor, as representative of Man-ul-la, holds possession of half the grove
in dispute which is under attachment ; it is ordered that the claim

preferred in respect to the matter in dispute be disallowed with costs to

be borne by the objector.

*
Special Appeal No. 423 of 1876 from a decree of H. M. Chase, Esq., Judge of

Aligarh, dated the 8th March 1876, reversing a decree of Munshi Kishen Dyal, Munsif
of Aligarh, dated the 22nd June 1375.]

262



I.] BADRI PRASAD V. MUHAMMAD YUSUF 1 All. 384

[383] The said share was, on the 30th May 1870, put up to sale and 1877

purchased by Badri Prasad, present plaintiff, and the auction-purchaser APRIL 12.

wa3 put in possession, after confirmation of the sale, on the 4th July
1870. Fui L

Subsequently, Rahim Bakhsh's alleged rights in the whole grove were BENCH.
attached in execution of another decree. The said rights were, on the 19th

July 1870, purchased at a Court sale by the defendants, who were put in
' 381

possession on the 25th February 1871. On the 20th September following,
("I-

the plaintiff, Badri Prasad, petitioned the Munsif's Court, pointing out

that he had been put in possession as auction-purchaser of Imam-ud-din's
share in the grove under a Court certificate, and urging that, therefore, the

defendants as subsequent auction-purchasers of Rahim Bakhsh's alleged

rights in the whole grove ought not to be certified to hold possession
under the said sale of more than half the grove, or what constituted

Eahim Bakbsh's real rights therein. The Munsif passed an order on the

said petition, recording that Badri Prasad's possession by right of purchase
of Imam-ud-din's share, prior to sale of Rahim Bakhsh's interests, could

in no wise be affected by the purchase made of the alleged rights of Rahim
Bakhsh. The defendants, having realized the rent of the grove, succeeded
in getting the Settlement Officer, on the 26th May 1874, to record their

actual possession over the whole grove, qualifying the defendant's posses-
sion as to half by the mention that it was held on behalf of Badri Prasad,
who was referred to the Civil Court to obtain enjoyment of his right.

Badri Prasad, accordingly, sued in the Munsif's Court to establish

his right, among other things, to possession of half of three bighas out of

the four bighas and six biswas, the area of the grove. The defendants

pleaded in answer to the suit that the whole estate was owned and

possessed by Rahim Bakhsh and sold in execution of one decree obtained

against him, that defendants being the auction-purchasers under that

decree, the plaintiff could not succeed in disturbing defendants' possession

without suing to set aside the said auction-sale, and that such suit would
be barred by limitation, more than a year having elapsed between the

date of auction-sale and date of suit ; that the suit was also beyond time

by reason of Imam-ud-din's [384] never having had any interest in, or

possession of, the property, and finally that the order of the 30bh April

1870, was neither binding on defendants nor conclusive, because it was
based on mere entries in revenue, records without regard to actual posses-

sion, and because defendants had obtained possession of the whole rights

purchased before the said order had become final. The Munsif held that

the order was final and conclusive, unless set aside in a regular suit

brought within a year by Rahim Bakhsh, or his representatives, and that;

no such suit having been brought, it was not open to the defendants to

question the adjudication of right involved in the said order as between
the parties to the present suit. On the merits the Munsif found that

Imam-ud-din had been in proprietary possession of half the grove, and
that the plaintiff as his representative was entitled to the property in suit.

On appeal by defendants, the District Judge of Aligarh held that the

plaintiff having merely purchased the alleged rights of Imam-ud-din in

the land, and having sued for a declaration of right and possession, the

plaintiff was bound to prove his title to the property, which as against
the defendants, who were in possession, was not conferred by the Munsif's

order, the Judge allowed nevertheless that such an order on the miscel-

laneous side would be binding, unless reversed in a regular suit, on a party
not in possession, the fact of possession constituting an exception to the
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1877 rule, and the Judge accordingly decreed the defendant's appeal, and
APRIL 12. remanded the case under s. 35i of Act VIII of 1859 to the Court of first

^
instance for a finding as to the nature and extant of Imam-ud-din's rights,

FULL purchased by the plaintiff.

BENCH. The plaintiff, thereupon, appealed to the High Court on the principal

1 A 381
round that the Judge had erred in his construction of the effect of an

(F B )

order passed under s. 246 of Act VIII of 1859 upon the rights of parties

to sued miscellaneous proceedings.

The Division Bench of the High Court (Stuart, C. J., and Turner, J.)

referred the question contained in the subjoined order of reference to the

Full Bench :

" We are inclined to think that when a Court executing a

decree has investigated a claim under s. 246 and determined it against an

objector, the decision is final, and binds the objector's right, unless, within

the time limited, he sues to establish his right. As such a ruling would

apparently [385] conflict with the decision in special appeal No. 751 of

1874, we refer the question to the Full Bench."

Babus Aprokash Ghander Mukerji, Jogendro Nath Chaudhri, Pandit

Ajudhia Nath and Lala Ramprasad, for appellant.

Messrs. Eoss, Mahmud, the Junior Government Pleader (Babu Dwarka
Nath Banerji), Munshi Hanuman Prasad, and Pandit Bishambhar Nath,
for respondents.

JUDGMENTS.
The following judgments were delivered by the Court :

TURNER, J., (STUART, C. J , SPANKIE and OLDFIED, JJ. concurring).

The 246th section of the Code of Civil Procedure declares that when
a claim is made to immoveable property attached in execution of a decree

as not liable to be sold in execution of a decree against the defendant, the

Court shall, subject to the proviso contained in the next succeeding section,

proceed to investigate it, and if it shall appear that the property was in the

possession of the party against whom execution is sought, as his own pro-

perty, at the time when the property was attached, the Court shall disallow

the application. This follows the clause out of which the question before

the Court arises. The order which shall be passed by the Court under
this section shall not be subject to appeal, but the party against whom the

order may be given, shall be at liberty to bring a suit to establish his right,

and the Limitation Act prescribes that such a suit must be brought
within one year from the date of the order.

Two questions were principally raised at the hearing, one as to the

effect of the order, the other as to the pertinency of the enquiry, whether
the order was passed on a correct decision of the issue as to possession.

Now it appears to us that when an enquiry has been duly held under
s. 246, and an order passed thereon, so long as the order remains un-

questioned by the procedure directed in the Code, it is as final and
conclusive on all persons who are parties to it as any other final order or

decree of a Court of Justice. Until it [386] has been overruled in a regular

suit, brought in virtue of the permission expressly given by the Code.no Court
is at liberty afterwards to go behind the order, and inquire whether the

Court, which disallowed the objection, had correctly appreciated the evi-

dence as to possession, or had come to the conclusion erroneously, that

possession was with the judgment-debtor. Consequently, at the hearing,

we expressed our opinion that it was immaterial to the determination of
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the question submitted to us, whether or not the Court which had investi-

gated the claim had formed an erroneous judgment on the question of

possession.
The effect of the order cannot be affected by the propriety, or

otherwise, of the decision at which the Court, which investigated the claim,
arrived as to the fact of possession.

We proceed, then to consider what is the effect of the order. Inas-

much as the Code declares that, in the suit brought to contest it. the

claimant must prove his right, we understand the Legislature to have
intended that the order until reversed is conclusive as to right.

It is not a novelty in Indian law that possession, which is prima
facie evidence of title, should be accepted aa justifying a record of title

unless and until the record is amended in pursuance of a decree obtained

in a regular suit brought within a limited time.

Thus Settlement Officers, when engaged in preparing the record of

rights under Regulation VII of 1822, were directed to enquire into present
or very recent possession, and to frame their record in accordance with
the result of that enquiry, and if the parties affected appear before them,
and an award is made, that award is final and conclusive, unless, within

three years from the date of the award, the party who is aggrieved by it,

institutes a regular suit to question it. We are unable to distinguish the

principle on which the case cited at the argument was decided from the

principle which should guide the Court in determining the point now
before it. It appears not unreasonable that, to give some little security
to titles which, in this country, are exposed to much peril, as titles derived

from auction sales in execution of a decree, the Legislature should

have required any person who makes a claim to attach property,

[387] to come in within a limited time, and vindicate his rights if he
have any, or thereafter to be barred from asserting them.

The argument that limitation does not apply to a defendant is not in

our opinion pertinent. The question is, whether or not the defendant is

not bound by an order which he did not contest within the time allowed

by law. In our judgment, having failed to prove his right within that

time, he is precluded from asserting it. by an order which has become final.

PKARSON, J.
"
The finding of the Court, under s. 246 of Act VIII

of 1859, whether the attached property is in the possession of the party

against whom execution of decree is sought, as his own property and not

on account of any other person, or is in the possession of some other person
in trust for him, or in the occupancy of ryots or cultivators or other persons

paying rent to him, or whether it is not in his possession or in the possession
of some other person in trust for him, or in the occupancy of ryots or cul-

tivators paying rent to him, or that being in his possession, it is not so on his

own account, or as his own property, but on account of, or in trust for, some
other person, appears to me to be an adjudication of proprietary right on
the basis of possession. The order which may be passed on such finding is

declared not to ba subject to appeal, and would not, I conceive, be con-

testable at all, but for the express permission which is given by the conclud-

ing words of the section to the party against whom an order may be

given to bring a suit to establish his right. Those words show that the

matter in dispute between the decree-holder and the claimant is not, by
reason of the finding and order under s. 246, so absolutely a res judicata
as not to be open to re-adjudication in a suit brought by the party against
whom the order was passed to establish his right. But in the event of no
such suit being brought, the matter in dispute must be held to have been

18T7
APRIL 12.

FULL
BENCH.

1 A. 381

F.B,).

A I 34
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1877 finally disposed of by the finding and order under s. 246, and to ba
APRIL 12 absolutely a res judicata."

The learned Judge then distinguished the circumstances of the present
FULL case from those in special appeal No. 751 of 1874, in which as the judgment
BENCH, continued

"
there had been no adjudication on [388] the basis of posses-

T~IR1
sion, in respect of the proprietary right in the property, which therefore

'

could not be regarded as a res judicata ; while the order disallowing the

claim on the ground of a lien was beyond the scope of the Munsifs
jurisdiction under the section."

The DIVISION BENCH (STUART, G.J., and TURNER, J.,) made the

following order : In accordance with the ruling of the majority of the Full

Bench of this Court, we must allow the appeal, and reversing the decree of

the lower appellate Court restore that of the Court of first instance, with
costs.

Decree reversed.

1 A. 388= 2 Ind Jar. 23.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.

AGRA SAVINGS BANK, LIMITED (Defendant) v. SRI EAM MITTER
(Plaintiff)* [20th April, 1877.]

Act XXIII of 1861, s. 11 Barred suit Excess payment made by mistake in execution

of decree Jurisdiction Small Cause Court Suit in nature of damages.

Where the plaintiS sued defendant in a Civil Court for recovery of a sum
alleged to have been paid by plaintiff to defendant under a mistake, in excess
of the sum due in satisfaction of a decree of the Small Cause Court Held by
STUART, C.J., Pearson, J., dissenting, that such a suit, was in the nature of one
for damages cognizable by the Court of Small Causes, and was not barred by
the terms of s. 11 of Act XXIII of 1861, the question involved in the claim not

Doing one which could properly arise in execution proceedings, that must be

confined to matters embraced in the decree passed between the parties to the
suit.

[Diss ,
2 A. 61 (F.B.) ; Cons., 5 A. 94.]

THE plaintiff in this case sued the defendant for the recovery of a

sum realized by defendant in excess of the dscree against plaintiff which
defendant had executed in the Small Cause Court ; the cause of action

alleged in the plaint was the discovery by plaintiff of the mistake he had
made in paying interest not provided for in the decree. The Munsif dis-

missed the suit on the ground [389] that it was barred by the terms of

s. 11 of the Act XXIII of 1861, being a question relating to the execution

of decree between the parties to the suit in which the decree was passed.
On plaintiff's appeal to the Judge, the Judge decreed the appeal, holding
that the question involved in the suit was not one which could be raised

in execution of decree, inasmuch as questions under s. 11 of Act XXIII of

1861, must relate to matters comprised in the decree, and the decree being
silent as to interest, the claim for the recovery of such amount oaid under
a mistake was properly brought by a suit in the Civil Court. The defend-

ant, in special appeal before the High Court contended that the claim

Special Appeal No. 1408 of 1876 from a decree of H. Luahington, Esq., Judge
of Allahabad, dated the 6th September 1876, reversing a decree of Babu Mritonjoy
Mukerji, Munsif of Allahabad, dated the 21st June 1876.
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was of the nature of suit cognizable by the Small Cause Court, and that 1877

the Civil Court, therefore had no jurisdiction over the subject-matter of APRIL 20.

the claim, and secondly, that the plaintiff having unsuccessfully claimed
~

the refund in the execution department under s. 11 of Act XXIII of 1861,
APPEL-

the suit was barred. LATB
A Division Bench of the High Court, while agreeing in their decree CIVIL.

dismissing the suit, arrived at such conclusion on different grounds
detailed in the following judgments delivered by the Court.

Mr. Wollaston, for appellant.
2 Ind - Jur'

The Junior Government Pleader (Babu Dwarka Nath Banerji) and
Lala Bam Prasad, for respondent.

JUDGMENTS.

PEARSON, J. I am of opinion that the suit is barred by the provi-
sions of s. 11 of Act XXIII of 1861. The money now claimed by the

plaintiff in this suit was claimed and realized from him in execution of a
decree which the defendant had obtained from the Small Cause Court.
Whether it was righbly so claimable and realizable was a question to be
determined by the Court executing the decree, and cannot be made the

subject of a separate suit. The precedent cited (1) by the lower appellate
Court in support of the contrary opinion does nob support it. I need not

[390] discuss the other questions raised by the pleas in appeal. The
appeal should in my opinion be decreed with costs, the lower appellate
Court's decree being reversed, and that of the Court of first instance being
restored.

STUART, C. J. The impression made upon me at the hearing of this

appeal was that, contrary to my sense of justice, we were bound to hold
that the suit was barred by s. 11 of Act XXIII of 1861 ;

I say contrary to

my sense of justice, for it seemed to be monstrous that the law should
forbid a remedy in such a case as this when money had been paid in excess

of a decree by mistake, and only because, by inadvertence or otherwise, the

blunder had been omitted to be noticed in the execution department, yet
the language of s. 11 seemed to me to exclude all recovery by separate

suit, when it says "all questions regarding the amount of any mosne profits,

which by the terms of the decree may have been reserved for adjustment
in the execution of the decree, or of any mesne profits or interest, which
may be payable in respect of the subject-matter of a suit between the date
of the suit and execution of the decree, as well as questions relating to

sums alleged to have been paid in discharge or satisfaction of the decree or

the like, and any other questions arising between the parties to the suit in

which the decree was passed, and relating to the execution of the decree,
shall be determined by order of the Court executing the decree, and not by
separate suit, and the question before us appeared to be one relating to a
sum which had been paid in discharge, or satisfaction of the decree, or the

like, and was also a question relating to the execution of a decree.

But on reconsideration, I have arrived at the conclusion that such is

not a right application of s. 11 to the present case, and that, therefore, we
need not do injustice in difference to a liberal and arbitrary construction

of that section. The provisions of s. 11, should, I think, be confined to

matters within limits of, and not outside, the decree, and money paid in

<1) 4 B.L.R. Ill Ekowri Singh and*others v. BijayWath Ohattapadhya.
Sea also Eunhi Moidin Kutti v. Ramen Unni, 1 M. 203.
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excess of the amount decreed is, in my opinion, a matter outside the

decree.

I have looked into the records in this case, and I find that the

amount due under the decree was Es. 516-8-3, but that by mistake the

amount actually recovered was Es. 592-11-0, the difference in [391]excess,
Es. 76-2-9, being the sum now sued for. These figures do not appear to

be disputed and they show that Es. 76-2-9 not only never formed any
portion of the decree, but could in no construction of it be items con-

nected with it. It was simply a sum of money that was improperly,

erroneously and illegally obtained under the guise of the process of

execution, and with regard to which no order could be made in the exe-

cution department. The present suit was, therefore, the necessary remedy.
These views I find are supported by two Calcutta rulings, in which it is

laid down that s. 11 of Act XXIII of 1861, does not enable any party to

recover in execution anything, except that which has been given by the

decree, and that the
"
question" as used in s. 11 must relate to something

comprised in the decree, and that any other cannot be a question relating
to its execution, Ekowri Singh and others v. Bijay Nath Ghattapadhya (1),

following Haromohan Chaudhrani v. Dhumari Chaudrani (2). It is true

that the ruling appears to be opposed to a full bench decision of the

Madras High Court, Arunchilla Pillai v. Apava Pillai (3),by a majority of

three Judges to two, but, for myself, I prefer the reasoning of the Chief

Justice (Sir C. Scotland, C. J.) and Mr. Justice Innes, which, so far as

it goes, is in accordance with the principle of construction recognized by
the Calcutta ruling to which I referred.

Eespecting, therefore, the competency of this suit, I agree with the

.Zilla Judge. But I differ from him when he says that the suit is cogniz-
able by the Civil and not by the Small Cause Court, for, in my judgment,
the claim is in the nature of damages within the meaning of s. 6 of Act
XI of 1865, and this conclusion seems to be in conformity with several

Calcutta rulings (4).

I would, therefore, annul the judgment of the lower appellate Court,
and dismiss the suit on the ground of want of jurisdiction, but without

prejudice to the plaintiff suing in the Small Cause Court, and for that

purpose direct the plaint to be returned to him. It is unnecessary to say

anything as to the plea of limitation.

Decree reversed

(1) 4 B.L.B, Ap. 0. 111. (2) 1 B.L.B. Ap. C. 135. (3) 3 M.H-C.R. 188.

(4) 2 B.L.E, Ap. C. 172 ;
2 B.S-N. 13 ; 10 W.E, 75 ; and 9 W.R. 336,.
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1 A. 392.

[392] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.

BASANT BAM (Plaintiff] v. KOLAHAL AND OTHERS (Defendants)*
[2nd May, 1877.]

Act XXIII of 1861, s. 4 Defendants not all within jurisdiction Bankruptcy of acceptor

of hundi Holders' option.

In a suit on a hundi payable at Calcutta, the acceptor there having become
bankrupt before the hundi reached maturity, brought by the holder in the place
where the hundi was drawn against the two partners of the firm that drew the

hundi, and also the acceptor, who resided at the time of suit, beyond the local

jurisdiction of the Court passing the decree, the lower appellate Court having
dismissed the suit on the ground that the Court of the first instance could not
without the sanction provided by s. 4 of Act XXIII of 1861 pass a decree against
the defendant who resided beyond its jurisdiction. Held, following the English
law, that it was not necessary to sue the bankrupt, defendant, and that the holder
of a hundi is not bound, in the event of its dishonour, to sue all the parties liable

under it, but may select any one or more of them.

THE plaintiff in this case was the payee of a hundi drawn by two of

the defendants who resided at Basti, on the third defendant, Ram Kishen,
who managed a branch of the firm at Calcutta. After due presentation
and acceptance of the hundi by the third defendant at Calcutta, the latter

became insolvent before the hundi matured. The payee of the hundi,

accordingly, sued all three defendants for the recovery of the amount which
he had paid to the first and second defendants on obtaining the said bundi.

All three defendants pleaded that plaintiff having sold the hundi could

no longer sue on it, that the suit was barrel by limitation, and than the

suit as brought, was not cognizable by the Munsif's Court. The Munsif,

finding that the hundi had not been paid and that the three defendants
carried on the same business together within his jurisdiction,

decreed the suit against them. The Subordinate Judge of Gorakhpur,
on appeal by the defendants held, that inasmuch as the third defendant
did not reside within the local jurisdiction of the Munsif's Court, the Munsif
was not competent to pass a decree against all three defendants, without

obtaining the [393] permission of the District Court within the limits of

which the third defendant resided. The Subordinate Judge accordingly dis-

missed the suit as brought. The plaintiff preferred a special appeal to the

High Court, on the ground that all the three defendants being engaged in

a joint business within the jurisdiction of the Court of first instance, the
suit was properly brought in the Court of the Munsif, and that even if,

by reason of the third defendant's residing beyond the jurisdiction of the

Court, the Munsif had no power to pass a decree against all three defend-

ants, yet that this defect did not warrant the Subordinate Judge in

dismissing the suit altogether.

The Senior Government Pleader (Lala Juala Prasad), Munshi Hanu-
man Prasad and Mir Zahur Busain, for appellant.

The Junior Government Pleader (Babu Dwarka Nath Banerji), for

respondent.

*
Special Appeal No. 1354 of 1876, from a decree of Maulavi Sultan Hasan, Subor-

dinate Judge of Gorakhpur, dated the 24th August, 1876, reversing a decree of Maulavi
Muhammad Kamil, Munsif of Basti, dated the 25th March, 1876.
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JUDGMENT.
If it had been necessary to make Ram Kishea a defendant in this

case, the procedure should have been as provided by s. 4 of Act XXIII of

1861, and the sanction of the proper Court, in Calcutta obtained, but we
do not consider that it was necessary to implead him at all even if he
had not declared his bankruptcy which it appears he did, when the hundi
was presented to him for payment. The holder of a hundi, or, in other

words, of a bill or note, is not bound, in the event of its dishonour, to sue
all the parties liable to him under it, bub he may, at his option, select

his defendant or defendants as he may judge best for recovery of the

money. This is the law of England, where, although the holder of a bill

may have issued the writs, or a writ, against all or any of his debtors, he
is not bound to sign judgment against them all, but may select any
one or more of them, and I am not aware that the law is different here.

Besides, in the present case, the two defendants, Kolahal Ram and Gobind
Ram, were those who got the whole Rs. 600 from the plaintiff, and it

would have been sufficient to have proceeded against them, and to have left

their bankrupt representatives in Calcutta alone, especially as his declared

bankruptcy, which was tantamount of itself to a refusal to pay, gave the

plaintiff a cause of action against the other two. This view of the law
also avoids objection on the ground of misjoinder.

1.394] We set aside the decrees of both the lower Courts, and remand
the cause under s 351 of Act VIII of 1859, for trial of the suit on its

merits against the two defendants, Kolahal Ram and Gobind Ram, for the

whole amount claimed under the hundi. The costs of this appeal to abide

the result.

Decree reversed and case remanded.

i A, 38*.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

SITAL AND ANOTHER (Defendants] v. MADHO (Plaintiff)*

[9th May, 1877.]

Acts not done void Exclusive gift Father's poivers Hindu lawMitakshara Implied
prohibition Self-acquired immoveable property Son's right Smriti Chandrika

Spiritual responsibility,

A Hindu son, subject to the Mitakshara law of inheritance, sued to obtain a

declaratory decree for a moiety of a house which the father had conveyed by deed
of gift to plaintiS's brother, being the self-acquired immoveable property of his

father, on the ground that, under the Hindu law, a father is not permitted to

make a gift of immoveable property tip
one son to the injury of the other. Held

(reviewing all the authorities and precedents on the subject) that although
prohibition of such a gift, on moral or spiritual grounds, may be implied by the

texts of Hindu law, yet, where it is not declared that there is absolutely no

power to do such acts, those acts, if done, are not necessarily void, and that,

therefore, an exclusive gift to one son by the father of self-acquired immoveable

property is not illegal.

20 A. 267 (P.O.):
M. 251.]

= 2C.W.N. 273 = 25 I.A. 54= 7 Sar. P.C.J. 279; 10 B. 528; 10

*
Special Appeal No. 308 of 1877, from a decree of H. Lushington, Esq., Judge of

Allahabad, dated the 10th December, 1876, affirming a decree of Babu Mritonjoy
Mukerji, Munsif of Allahabad, dated the 4th July, 1876.
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Pandit Ajudhia Nath and Babu Baroda Prasad, for appellants.

The Senior Government Pleader (Lala Juala Prasad) and Munshi
Hanuman Prasad, for respondent.

JUDGMENT.
THE facts of the case out of which the present appeal arose, and was

decreed by the High Court, will be found fully set forth in the Court's

judgment which was delivered by
SPANKIE, J. The plaintiff and defendant, Sadho, in this suit are the

sons of one Sital, also a defendant.

The property in dispute is a dwelling-house purchased by Sital in

1861, and transferred by gift on the 13th September, 1875, by him io Sadho.

[395] The plaintiff sues to avoid the deed for gift in favor of Sadho,
and claims a declaratory decree for a moiety of the house, on the ground
that his father was not permitted by the Hindu law to make a gift of

immoveable property to one son to the injury of the other.

The defendant Sadho contends that the plaint discloses no ground of

action, and the property in suit having been acquired by Sital, he was at

liberty Co dispose of it as he pleased.

The Munsif held that, if the Hindu law did not allow the gift, the

plaintiff had good cause of action. On the point of law it was not

necessary to express an opinion, as the High Court determined it, laying
down that the exclusive gift of self-acquired property to one son, when
there were other sons, is illegal : Mahasukh v. Budri (1).

In appeal the Judge affirmed the decree, holding himself bound by
the precedent cited by the Munsif (1), and believing that it represented
the commonly received doctrine in these provinces, though the Calcutta

Court had taken a diametrically opposite view of the law (2).

The defendant in special appeal urges, as in the first Court, that the

property having been self-acquired by Sital, he was quite competent to

make a gift of it in favour of one son to the exclusion of the other.

The case cited as having been determined by this Court refers to no

authority expressly. The learned Judges observe that the texts of the

law support the doctrine that a man's immoveable property, although
self-acquired, is not within his power of disposal so absolutely, by gift

in his lifetime, as to enable him to give it all to one son, or grandson, in

exclusion of the rest. The Court also remarked that they had not to deal

with the case of an unequal division of immoveable property, for the gift

was an exclusive gift ; as the learned Judges do not cite their authorities,

we do not consider ourselves bound by the decision.

[396] The learned pleader for the appellant, Pandit Ajudhia Nath,
referred to various authorities and precedents of this, and the presidency
Court. Some of the cases cited (3) are not absolutely conclusive on the

point before us. The judgment of the judicial committee of the Privy
Council in Rungama (appellant) v.Atchama (respondent), (4) determined a

question relative to a second adoption of a son, the first adopted son being
still alive. It appears, however, to recognise the competency of a father

to dispose of property that was not ancestral, by an act
"
inter vivos

"

(1) H. C. R. N. W. P. 1869, 57.

(2) 10 W.B. 247, Bawa Misr v. Raja Bishen Prolcash Narain Singh.
(3) Mitakshara, Chap. I. p. 27. sec. 1 ; Chap. I, sees. 5. 10, 11; Moore's Indian

Appeals, Vol. IV, p. 103 ; Vol. IX, p. 96; 6 W.R. p. 71, 10 W.R. p. 287 ; Agra
S.D.A., 1861, 223 ; K, C. N.W. P. R. A.. No. 150 of 1874, dated llth May, 1876.

(4) 4 M.I.A. 1.
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1877 without the consent of all his sons, and so far the principle would
MAY 9. extend to the case before us, the other case cited Nana Narain Rao

(appellant) v. Huree Punth Bhao, Sree Netvas Rao, and Balwant Rao
APPEL-

(respondents) (1) does not touch the matter now in dispute. It establishes

LATE a will which disposed of the testator's self-acquired property unequally
CIVIL, amongst his sons, but it does not go beyond this. The case decided by

the Agra Sudder Dewany Adawlab in 1861 is of no authority (2). It
1 A. 394. refera to no texts, and does not enter into the point, or any argument.

The precedent of the Calcutta Court,
"
Muddun Gooal Thakur and

others
"

(3), refers to a case in which the plaintiff's grandfather originally

acquired the lands in dispute. He had several wives and several sons. By deed

of gift he gave the property in dispute to the plaintiff's father, and provided
for all his sons by other deeds of gift. The plaintiff's father made a deed

of sale of the property in favor of the defendant. It was held that, according
to the Mitakshara, a father is not incompetent to sell immoveable property

acquired by himself ; also that landed property acquired by a grandfather,
and distributed by him amongst his sons does not by such gift become the

self-acquired property of the sons so as to enable them to dispose of it by
gift or sale, without the consent and to the prejudice of the grandsons. In

this decision the* texts and authorities are directly referred to, and the

question is exhaustively treated. The other case cited from the Weekly
Reporter, [397] (4)

"
Bawa Misr," follows this judgment : The question,

however, was, whether the father could, by will, make an unequal distribu-

tion of his self-acquired estate amongst his heirs. But the principle of the

Court's ruling would apply to the suit before us, and both the decisions put
the same interpretation on the texts in the Mitakshara, that we are disposed
to do. Para 27, chapter I, s. 1, declares that it is a settled point that

property in the paternal or ancestral estate is by birth. The lather is

declared to be subject to the control of his sons in regard to the immove-
able estate, whether acquired by himself, or inherited from his father or

other predecessor, since it is ordained that though immoveables or bipeds

have been acquired by a man himself, a gift or sale of them should not be

made without convening all the sons, they who are born, and they who
are yetunbegotten, and they who are still in the womb, require the means
of support, and no gift or sale should therefore be made. The respondent's

pleader relies on this passage as being an absolute declaration that any
such gifts or sale of self-acquired property is illegal. But the words do

not go quite so far as this. Such a sale or gift should not be made with-

out convening all the sons. It would be wrong, and contrary perhaps, to

the spirit of the Hindu law, to make such a sale or gift that might prejudice
the rights of the sons, or tend to limit their means of support, but there

is no declaration that the transaction would bo absolutely -void. The

father, it is true, is to be subject to the control of his sons in regard to the

immoveable estate, whether acquired by himself, or inherited from his

father or other predecessor. But even this control appears to be limited.

In s. 5 of the Mitakshara, in which the equal rights of father and son in

ancestral property are discussed, para. 9 declares the grandson' s right of

prohibition if his unseparated father is making a donation, or a sale of

effects inherited from his grandfather. But he has no right of interference

if the effects were acquired by the father ; on the contrary, he must

acquiesce because he was dependent. Para 10 goes on to explain the

(1) 9 M.I.A. 96. (2) S.D.A. Agra, 1361, 223.

(3) 6, W.R. 71. (4) 10 W.R. 287.
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difference. Although the son has a right of birth in his father's and his 1877

grandfather's property, still, as he is dependent on his father in regard to MAT 9.

the paternal estate, and since the father has a predominant interest, as it

was acquired by himself, the son must [398] acquiesce in the father's APPEL-

disposal of his own acquired property, but since both have indiscriminately LATE
a right in the grandfather's estate, the son has a power of interdiction, CIVIL,
but then onlv if the father be dissipating the estate.

1 A 391
In noticing the apparent contradiction between para 27, s. 1, chap. I,

and paras 9 and 10. s. 5, chap. I, the learned Judges who decided the

case of Muden Gopal (1) remark that the apparent conflict is reconciled

if the right of the sons in the self-acquired property of the father is

treated as an imperfect right, incapable of being enforced at law. The
words "should not" and

"
shall not" imply a prohibition, but not an

absence of power to do the prohibited act. The learned Judges add that

a colour is further given to this construction, by a passage in the

Mitakshara on the administration of justice, chap. IV, para. 10. Macnagh-
ten's Hindu Law, vol. 1, p. 227, where the author, in statiug who are

capable of maintaining actions, says :

"
In case of land acquired by the

grandfather, the ownership of father and son is equal, and therefore if the

father make away with the immoveable property so acquired by the

grandfather, and if the son have recourse to a Court of Justice, a judicial

proceeding will be entertained between the father and the son." But the

right of suio is not mentioned as extending to the case where a father

alienates his own self-acquired immoveable property.

In the regular appeal (2) cited by the appellant's pleader as having
been determined in 1875 by this Court, the learned Judges have also

remarked on these apparent contradictions, and they observed that the

only rational mode which has been suggested of reconciling the apparently

contradictory doctrine is to suppose that para 27, s. 1, refers to acquisi-

tions of immoveable property made by the father with the use and by the

aid of ancestral funds. The community of interest which the son has

with the father in the grandfather's property is the foundation of the

restriction of the father's power in respect thereof. But the son has no

community of interest with
%
the father in property acquired by him

independently of ancestral funds, and consequently there can be no
restriction [399] on thelatter's freedom in dealing with it. But with due

respect to the learned Judges who made these remarks, the true reason

appears to be this, that as long as the father lives, the control remains
with him. The sons, as we have seen, are dependent on the father. In

chap. I, s. 5, para. 7, which declares "the dependence of sons," is affirmed

in the following passage,
"
while both parents live, the control remains,

even though they have arrived at old age," must relate to the effects

acquired by the father or mother. This other passage
"
they have not

power over it
"

(the paternal estate)
"
while their parents live," must be

referred to the same subjects (self-acquired property). In ss. 9 and 10,

which we have already quoted above, the dependency on the father, and
the predominant interest of the father in self-acquired property, is what
restricts the son from exercising any interference with its disposal. This
view of the question is borne out by a passage in chap. VIII of the Smriti

Chandrika, a work of special authority ot the Madras school, where the

interest of the son in the father and grandfather's property is treated of.

(1) 6 W.R. 71.

(2) Unreported Regular Appeal, No. 150 of 1874, decided on llth May 1875.
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1877 In para. 21 it is asked how could there exist such inequality while the son

MAY 9, possesses a right by birth in both his grandfather's and father's property.
The reply is, that in the case of the grandfather's property, the ownership,

APPEL- an <3 a igo the independent power, are both equal in the father and son,

LATE whereas in the case of the father's property, while he is alive and free from

ClVIL. defect, he alone possesses independent power, and not the son.

We, however, are preparad to rest the reconciliation of the apparent
1 A. 394. contradiction, on the ground that there is nothing more than a prohibition

implied in para. 27, s. 1, chap. I. There is no express declaration that a

gift or sale so made is ipso facto void, because the donor or vendor has no

power to make it, and we also consider that the rulings of this Court on

other points of Hindu law have recognized the principle that, though
prohibition of certain acts may be implied, yet, where it is not declared

that there is absolutely no power to do them, those acts, if done, are not

necessarily void. This recognition is partially supported by Sir Thomas
Strange, who admits a certain discretion on the part of the father to deal

Vide ch IX n
w ^ fc '3 se^' ac(luired property, and also by a passage in

Partition. Macnaghten's Principles of Hindu Law, chap. I,

where he lays down, as the result of [400] all authori-

ties,
"
that with respect to personal property of every description, whether

ancestral or acquired, and with respect to real property acquired or

recovered by the occupant, he (the father) is at liberty to make any
alienation which he may think fib, subject only to spiritual responsibility."

Entertaining this view of the point in dispute, and finding, as we
believe, that authority and precedent are with us, we have no hesitation

in holding that the decision of the Judge is wrong, and that this exclusive

gift by Sital the father, to his son Sadho, of the house in dispute, was
not illegal under the Hindu law, and the facts not being disputed, the

claim should have been dismissed. We accordingly decree this appeal
and dismiss the claim, by reversing the judgments of the Court below,
with costs.

Decree reversed.

1 A. 400 = 2 Ind. Jur.66.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.

MAJOR-GENERAL SHOWERS (Defendant) v. SETH GOBIND DASS
(Plaintiff).

*
[28th May, 1877.]

Act VIII of 1859, ss. 240, 248 Act XIX of 1873, s. 3. cl. I Irregularity in publication
of Court sale of Khalisa Mahal.

In the case of a sale by tbe Civil Court of forest land, which formed a grant
from Government under a deed describing the property as a "Khalisa Mahal,"
subject to the payment of revenue after a term of years, the sale not having been

proclaimed at the site of the grant. Held, that the sale was invalid by reason of

irregularity in the publication, and because it was not competent to the Civil

Court to sell land chargeable with, although not actually paying revenue at the
time of sale, such Khalisa Mahals being revenue-paying lands within the mean-
ing of s. 248 of Act VIII of 1859, and s. 3, ol. 1, Act XIX of 1873, and that there-
fore the sale should have been held by the Collector.

* Miscellaneous Regular Appeal, No. 5 of 1877, from an order of R. Alexander,
Esq., Judge, Small Cause Court, Dehra Dun, with special jurisdiction, dated the llth
December 1876.
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TflE decree- holder, respondent in this case, attached through the 1877

Court of the Judge of Small Causes exercising the powers of a Subordinate MAY 28.

Judge in Dehra Dun, a grant of forest-land comprising 2,080 acres confer-

red by Government upon the judgment-debtor, General Showers, on terms APPEL-

embodied in a deed. By the said deed [401] it was stipulated that LATE
revenue on the land conveyed by the grant would become payable after OlVIL.
the expiration of three years, during which term the land should be held

free of revenue. Upon attachment of the land during the said term, and * * *00="

after the order for its sale by the Court Amin, had been passed by the 2 Ind. Jar.

Dehra Dun Court, the judgment-debtor, by petition, objected that the land 66.

attached and advertised for sale was in fact a Khalisa Mahal (and so

described in the deed of grant), paying revenue to Government, and that

und.er the provisions of s. 238 of Act VIII of 1859 the sale should be

effected through the Collector. The Subordinate Judge overruled the

objection on the ground that s. 248 of Act VIII of 1859 applied to land

actually paying revenue to Government, and not to land which would be

subject to revenue at some future time.

The sale having been effected by the Court, the judgment-debtor peti-

tioned the Court again, praying that the sale might not be confirmed, as

publication of the sale was irregular in that it was not duly proclaimed >at

or near the land ; further, that the sale notification neither described the

property to be sold with the requisite distinctness, nor contained any
mention of where the sale would be held, in consequence of which material

irregularities the judgment-debtor had been greatly prejudiced. The
Court found against the petitioner on all the irregularities alleged, except as

to the sale not having been proclaimed on the land, which omission the

Court, however, held not to be a material irregularity and accordingly dis-

allowed the petition.

From these orders of the Subordinate Judge, the judgment-debtor

appealed to the High Court, on the ground that the sale proceedings were
in contravention of the provision of s. 248 of Act VIII of 1859. whereby
the appellant sustained substantial injury, and that the said Court was
not competent to conduct the sale of property paying revenue to

Government.
The High Court in the followimg judgment decreed the appeal with

costs, holding that the sale was invalid, both by reason of the irregularities

alleged in conducting the sale, and because the property sold, though not

paying revenue at the time of sale, was a [402] Khalisa Mahal paying
revenue to Government, and that the sale should, therefore, have been
held by the Collector.

Messrs. Ross and Hill, for appellant.

The Junior Government Pleader (Babu Dwarka Nath Banerji) and
Munshi Hanuman Prasad, for respondent.

JUDGMENT.
We are disposed to hold that the irregularities in publishing and

conducting the sale are such as to render it invalid.

The place where the sale was to take place was not described with
sufficient distinctness, nor was proclamation made on the spot as required,
and there is no reason why the requirements of the law in this respect
should have been omitted. But we further hold that the sale should not
have been conducted by the officer of the Civil Court, but should have
been held by the Collector, the estate being that paying revenue to

Government within the meaning of s. 248 of Act VIII of 1859.
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The property is a jungle grant situated in the eastern Dun, which at

the time of the sale, had been granted to, and was in possession of, General

Showers. It was granted under rules for such grants, which were subse-

quently formally embodied in the deed of 21st February, 1877. Under
the terms of the grant, no revenue was payable by the grantee for the firsfc

three years, but became payable for the fourth or following years. But
because no revenue was payable at the time of actual sale, we cannot hold

\vith the Judge that the estate was not a revenue paying estate within the

meaning of the section.

The term
"
paying revenue

"
in s. 248 is used in contradiction to

"
revenue free

"
and will apply to all lands known as

"
Khalisa." The

Government treated this estate as such, for it is so described in para. XI
of the deed of grant, and such lands have always been so regarded, as may
be implied from para. 20 of the present rules dated the 7th October, 1876,
for grant of waste lands. When the land granted on such terms as these

is considered to be a mahal, as defined in s. 3, cl. I, of Act XIX of 1873,
and subject to all conditions attaching by law to such terms, the remission

of revenue for a few years on the land will nob alter its general character

as [403] Khalisa or revenue paying, the revenue still remains assessed.

It often happens that Government remits the revenue of revenue paying
estates for several years, on various grounds, but the estates do not cease

to be considered revenue paying so far as to be subject to the conditions

attaching by law to such estates.

We decree the appeal with costs, and set aside the order of the Judge,
and set aside the sale.

Decree reversed.

A. 403,

APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Oldfield.

PARAM SINGH (Defendant) v- LALJI MAL (Plaintiff)*

[28fch May, 1877.]

Agreement not to execute decree Breach of faith Deed of conditional sale Defeating
claims of third persons Disavowal of trust Estoppel Execution Ex-parte decree

Fictitious transaction Forclosure proceedings--Justice, equity and good con-

scienceLimitation Position under deed Prejudice Real nature of transaction

Belief Suit to enforce agreement Wrongful execution.

The plaintiff sued in 1875 to recover possession of immoveable property which
the defendant had obtained in 1873, in execution of an ex parte decree dated the

8th June 1861. That decree was found on a deed purporting to be a deed of

conditional sale dated the 24th December 1853, executed by the plaintiff in

favour of the defendant. The plaintiff alleged that the deod was executed in order

to protect the property against the claims of plaintiff's son, and the plaintiff

sought to set it aside on account of defendant's breach of an agreement dated the

16th January 1856, whereby the defendant stipulated that plaintiff's possession
should not be disturbed. The defendant inter al\a pleaded estoppel and the bar

of limitation against plaintiff's suit. Held, that the suit was not barred by
limitation, as plaintiff's cause of action only arose when defendant first practi-

cally disavowed the trust by seeking more than nominal execution of decree,

and [following (1) and (2)] that plaintiff is not estopped from showing the real

*
Regular Appeal, No. 7 of 1876, from a decree of Mauluvi Muhammad Wajhul-lah

Khan, Subordinate Judge of Moradabad, dated the 30th November 1875.

(1) 10 M.T.A. 551. Earn Saran Singh v. Musammat Ram Peary.
(2) 27 L.J.N.8. 262., \Bowe$v. Foster.
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truth of the transaction between plaintiff and defendant, and from obtaining
relief through the Court against defendant's breach of good faith, because of

plaintiff's attempt to hinder or defeat the possible claim of a third party, the

maxim "inpari delicto potior est conditio'.possidentis
" not being applicable without

qualification to India, where justice, equity and good conscience require no more
than that a party should be precluded from contradicting, to the prejudice of

another, an instrument pretending t} the solemnity of a deed when the parties

claiming under it, or their representatives, have been induced to alter their

position on the faith of such instrument.

DiB8., 11 B. 709; N.F., 23 B. 406; 270. 231; 7 O.P.L.R. 50
; R., 3 B. 30 ; 16 B.

186 (190); 330. 967 = 4 C.L.J. 22 = 10 C.W.N. 650; 6 M. 54(59); A.W.N.
(1884)128; 1 C.P.L.R. 171.]

[404] THE plaintiff in this suit, filed on the 27th July 1875, claimed
to "recover possession of a ten biswa share in each of fche mauzas
Mayola and Dudhrajpur, pargana Tiiakurdwara, valued at R. 8,000 by
cancelment and invalidation of a deed of conditional sale dated the 24th

December 1853," in favour of defendant. The plaint set out that the deed
of conditional sale was a fictitious transaction entered into with the

defendant, an intimate friend, to protect the property in consequence of

disagreements between plaintiff and his son that the defendant had exe-

cuted an agreement on the 16th January 1856, stipulating that should the

deed of conditional sale be followed by foreclosure proceedings and a decree

of Court, nevertheless that the defendant would not attempt to disturb

plaintiff's possession over the property, that in breach of this agreement
defendant attempted in 1877 to execute decree for possession obtained on
the 8th June 1861., when plaintiff's claim to the property was allowed by the

Munsif. Tbe Munsif's order was dated 19th April 1873, and was reversed

by the Principal Sadar Amin on the 27th July 1874, on appeal by the

defendant, on the ground that it was not competent to the Munsif to set

aside a decree on tde miscellaneous side, the questions of collusion and
fraud involved in the Munsif's order being properly the subject-matter of a

regular suit. The cause of action alleged in the plaint was the High Court

judgment dated the llth December 1874 affirming the Principal Sadar
Amin's decision of the 27th July 1874, in the miscellaneous proceedings in

execution of decree above referred to, which awarded possession of the

property in dispute to the defendant.

The defendant's written statement, filed on the 31st August 1875,

put forward the following pleas in defence, that the decree, dated the 8th
June 1861, having been ex parts, and plaintiff not having applied to set

it aside under s. 119 of Act VIII of 1859, the decision became final, and
the suit was barred under s. 2 of Act VIII of 1859 ; that the claim to set

aside the deed of conditional sale was barred by cl. 92 of sen. II of Act IX
of 1871, which provides that a claim to cancel and set aside an instrument
must be brought within three years from the date of execution of the instru-

ment, that the claim to set aside the decree of the 8th June 1861 was
barred by cl. 96, sch. II of Act IX of 1871 [405] which nrovides a period
of three years' limitation from the time when the fraud became known to

the party wronged, and that the claim for specific performance of the
contract, as based on defendant's alleged agreement dated 16th January
1856, was barred by cl. 113 of Act IX of 1871, which provides that specific

performance of a contract must be sought within three years from the
time when plaintiff has notice that his right is denied. On the merits,
various defences were set up which are stated in the judgment.

The Subordinate Judge decreed the suit, and the defendant appealed
to the High Court on grounds which, in effect, recapitulated the pleadings
contained in defendant's written statement given above.
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Pandits Bishambar Nath and Nand Lai, for appellant.

Munshis Eanuman Prasad, Sukh Ram, and Babu Baroda Prasad,
for respondent.

JUDGMENT.
The judgment of the Court was delivered by TURNER, J.
"
The respondent was the owner of a ten biswas share in each of the

mauza Mayola, Dudhrajpur, and on the 24th December 1853 he executed

a deed of conditional sale transferring these properties to the appellant
for an alleged consideration of Bs. 1,000 repayable with interest at twelve

per cent, in four years. The deed declared that possession had been given
to the conditional vendee. In I860 the appellant caused a notice of

foreclosure to be issued, and on the 28th June 1861, he obtained an ex

parte decree for possession.
On the i8th July 1861, Nathmal Das obtained a decree for money

against the respondent, and in execution of that decree he attached the

rights and interests of the respondent in the property above mentioned.
The appellant intervened, and on his objection the property was released

on the 26th January 1865. Nathmal Das then instituted a suit to contest

the order. He alleged that the conditional sale-deed of December 1853
was fraudulent and collusive. The appellant and respondent were both
made parties to this suit. The appellant appeared and contended that

the mortgage was valid and he also pleaded the foreclosure and decree

obtained in 1861. The respondent did not appear. The Principal [406]
Sadr Amin held that Nathmal Das had failed to establish his case, and
dismissed the suit, and on appeal his decree was affirmed.

The first occasion on which the appellant applied for execution of his

decree of the 8th June 1861 was on 25th April 1864. On the 28th June
1864 it was ordered that notice should issue, and the amin's fee be depo-
sited. It does not appear whether notice was served ; the proceedings were
struck off the file on the llth July 1864, because the amin's fee had not

deen depotited,
The next- applications were made on the 19th June 1865 and on the

10th August 1869, but the decree-holder did not proceed with them. On
the 24th June 1866 another application for execution was put in and
notice issued. On the 10th July the decree- holder informed the Court

that, inasmuch as arrears of revenue were still due, he did not desire

to obtain possession, and prayed i.hat the proceedings might be struck off

the file. On the 13th July 1866 the respondent put in a petition in which
he alleged the decree was collusive, and that the applicant was, in fact, a

trustee for him.
On the 2nd March 1870 the appellant presented another application

for execution, but immediately afterwards, he informed the Court he did

not desire to proceed with it, and that, if any settlement took place,

a sulehnamah would be filed.

At last, in 1872, the appellant seriously took proceedings to execute

his decree and obtained possession. The respondent resisted the appli-

cation. He alleged, as he alleges in this suit, that in order to prevent his

eldest son, by his first marriage, from obtaining the property, he had

arranged with the appellant, his intimate friend, to make a pretended
transfer of the property to him, and that in pursuance of this arrangement
he executed the deed of conditional sale of December 1853, that in fact no

money passed as consideration for the deed, that in 1856 the appellant, at

his instance, executed a deed acknowledging the respondent's title to
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the property that the decree of 1861 was also obtained to conceal the true

ownership of the property, and that he had ell along remained in posses-

sion and dealt with the property as his own to the knowledge of the

appellant. The Mucsif allowed the objection, and dismissed the application

for execution. The Principal Sadr Amin reversed [407] the Munsit's

order, and the High Court affirmed the Principal Sadr Amin's order, on the

ground that it was not competent to a Court executing a decree to annul

the decree. The appellant consequently obtained possession.

The respondent then instituted the suit which is now before this

Court in appeal. He averred that the deed of conditional sale bad been

executed without consideration, and with a view to defeat a claim which
he thought might be made by his son by his first wife, that in prosecution
of the design to conceal the ownership of the property he contrived the

foreclosure proceedings, and the suit which customarily follows such

proceedings, that in fact it was not intended the property should pass to

the appellant, that he was a mere trustee, ismfarzi, for the respondent, that

the respondent had, notwithstanding the proceeding above referred to, re-

mained in possession of the property, and exercised acts of ownership, until

by the execution of the decree, in fraud of the respondent, the appellant
obtained possession. The respondent also relied on the terms of an agree-

ment, which he asserted had been executed by the appellant on the 16bh

January, 1856, and which is in the following terms :

"
I, Param Singh, son of Bhup Singh, by caste Jat, and resident of

mauza Jabangirpur, pargana Thakurdwara, do hereby declare that where-
as Lalji Mai, a resident of mauza Mayola, has executed in my favor an

tsmfarzi deed of conditional sale, dated the 24th December, 1853, in

respect of a ten biswa share in each of the rnauzas Mayola aforesaid and

Dudbrajpur in pargana Thakurdwara, because Ganga Ram, the son of the

said Lalji Mai, by his first wife, deceased, quarrels with him, and is trying
to get the said share from him. I record and agree that even if I, as a

matter of expediency, obtain a decree by suing on the said deed of condi-

tional sale, or if I should try directly or indirectly, privately or through
the Court, to take or obtain possession of the property entered in the said

deed of conditional sale, or if any of my heirs should wish to take or

obtain possession, I, or my heir or successor, shall not, according to the

agreement, be competent to be the owner of the said property, and that

should I in contravention of the terms of this agreement obtain possession,
or endeavour to obtain possession, all the proceedings connected [408]
with the sale and the foreclosure shall be deemed invalid according to this

instrument. I have, therefore, executed this agreement that it may serve

as evidence."

(Sd.) PAEAM SINGH, with bis own pen.

The stamp paper on which this agreement is written bears an endorse-
ment to the effect that it was purchased by the appellant a few days before
the date of agreement.

The appellant replied that the ex parte decree obtained on the 8th

June, 1861, the order obtained by him when objecting to the execution of

Nathmal's decree, the dismissal of the suit brought against him by
Nathmal, and the rejection of the respondent's objection when he took
out execution of the decree of 1861, estopped the respondent from

maintaining the suit, and that the claim, involving the supersession of the
conditional sale deed executed in 1856 and the decree of 1861, was barred

by limitation. On the merits, the appellant pleaded that the deed of
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1877 conditional sale had been executed for the consideration therein expressed,
MAY 28. and he denied the execution of the agreement of 1856, and accounted for

the stamp endorsement by asserting that in 1869, he had been attacked by
APPEL- Kesri, the brother-in-law of the respondent, and had been robbed of a

ALTE bundle of papers from which a blank paper, bearing a stamp, might have

OlVIL. Deen extracted and the agreement fabricated. Tbe Subordinate Judge
over-ruled the defences set up on points of law, and on the issues of fact,

1 A. 403. while he considered the appearance of the agreement suspicious, he consi-

dered the proof of its execution, on the whole, trustworthy, and apart from
the agreement, adopting the reason given by the Munsif in support of his

order in April, 1873, the Subordinate Judge declared, he entertained no
doubt that tbe deed of conditional sale, the foreclosure, and decree for

possession, were obtained by collusion, and be pointed out that tbis was
admitted by Azmat Ali, a witness, who had been summoned by the

appellant. The Subordinate Judge, considering that both parties had been

parties to a fraud, nevertheless held that the appellant ought not to obtain

the benefit of the further fraud be had practised on the respondent, and,

therefore, he passed a decree in favor of the respondent. In appeal, it is

contended on the part of the appellant that the suit is not maintainable in

that the respondent cannot be allowed to set up his own fraud, but is bound

[409] thereby ; that the decree of June, 1861, having become final, the

suit is barred; that inasmuch as the claim involves the setting aside of the

decree of 1861, it is barred by limitation ; that the execution of the deed of

conditional sale for consideration is proved ; that the alleged agreement of

1856 is false and fabricated and that the decree of 1861 was not obtained
in collusion with the respondent.

Before entering on the question of law, it will be more convenient to

determine the question of fact raised in the appeal. We see no reason to

dissent from the conclusion at which the Subordinate Judge has arrived as

to the facts of the case. (Tbe learned Judge after discussing the evidence

relating to consideration proceeded as follows :)

On the facts, then, found by the Court below and by this Court, is the

respondent entitled to relief ? That the suit is not barred by limitation is

clear. The cause of action alleged by the respondent is the possession
obtained by the appellant in 1875. According to the averments of the

respondent, no cause of action accrued to him until the appellant disavowed
the trust, and proceeded to obtain possession of the property against the

will of the respondent. The mere proceeding to keep alive the decree

would not be a disavowal of the trust. The appellant seriously sought to

execute his decree in 1872, and limitation ought not to be computed from
an earlier date than that application ;

if the suit is to be regarded as a suit

not merely for possession, but for a declaration that the conditional sale

deed was not intended to pass the property, and that the decree should not

operate to injure the right of the respondent, in which view of the suit, six

years is the period prescribed ; or if, by rejecting as surplusage the claim for

the invalidation of the conditional sate deed, the suit be, as we think it

should, a claim for possession, the period of limitation is 12 years, to be

computed from the date on which possession was obtained in execution of

the decree of 1861, which could not have happened till the Munsif's order

was reversed by the Judge in 1873 ; consequently, in either view, the suit

instituted in July 1875 was not barred by limitation.

We have next to determine whether, on the facts found, the respondent
was entitled to maintain the suit. Four several issues [410] arise on

this point. Is he estopped by the execution of the deed of conditional sale
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from asserting that it was executed, not to secure the repayment of a 1877

loan, but for the purpose of creating an apparent title in the appellant ? MAT 28.

Is he estopped by the decree obtained after foreclosure in 1861 ? Is he

estopped by the judgment in the suit brought by his creditor against
APPEL-

the respondent and the appellant ? and, lastly : Is he estopped by the LATE
circumstance that he is obliged to have recourse to the Court for relief, CIVIL.

by reason of his attempt to hinder, or defeat, the possible claim of a third

party ? * * W3 '

In this country where ismfarzi transactions are so common, and
when they have been so commonly recognized by the Court, we should

establish a dangerous precedent were we to rule that, under all

circumstances, a paroy is bound by his deed, and concluded from showing
the truth. That the respondent may show that nothing was due on the

deed, that certainly, if be were defendant, he would not be estopped from

showing the real truth of the transaction, we have authority in Bam
Saran Singh v. Musammat Ram Peary (1) where the defendant, a widow,
was allowed to prove, in answer to a claim brought by her brother on a

deed of conditional sale, that the deed was concocted by her and her
brother to defeat the claim of her husband's heirs. If the party to a deed

is to be precluded from questioning his solemn act, much injustice would
be wrought in this country. The strictness of the rule of estoppel has
been in England relaxed. If it is to be used to promote justice, the degree
of strictness with which it is to be enforced must be proportioned to the

degree of care and intelligence which the natives of the country in practice

bring to bear upon their transactions. What is ordinarily known in these

provinces as a deed is an attested agreement prepared without any
competent legal advice, and executed and delivered by parties who are

unaware of any distinction between daeds and agreements. Under these

circumstances, it appears to us that justice, equity and good conscience

required no more than that a party to such an instrument should

be precluded from contradicting it to the prejudice of another person,
when that other, or the person through whom the other person claims,
has been induced to alter his position on the faith of the instrument ;

[411] but where the question arises between parties, or the representa-
tives in interest of parties, who, at time of the execution of the instrument,
were aware of its intention and object, and who have not baen induced to

alter their position by its execution, who consider that justice, in this

country, will be more surely obtained by allowing any party, whether he
be plaintiff or defendant, to show the truth. We hold that the respondent
is not estopped by the dead from showing the nature of the transaction.

In the precedent already cited, it was also ruled that a pleading by
two defendants against the suit of another plaintiff cannot amount to an

estoppel as between them, still less can it be held that a defendant is

estopped by a plea which he does not raise, but which is raised by a

co-defendant. The dismissal of the creditor's suit on the appellant's plea,
does not then estop the respondent from questioning the truth of the

plea.

Nor is the decree of 1861 a bar to the suit. The question now raised
is whethei or not the respondent suffered judgment to go by default in that
suit on the understanding that the decree would not be executed without
his consent, or, if executed, that the property would be restored to him.
This neither was, nor could have been, determined in the former suit; ;

(1) 13 M. I. A. 551.
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1877 consequently, the respondent is not estopped by the decree of 1861. But,
MAY 28. if it be held that he is so far bound by the decree, that he cannot contend

that the appellant was not entitled to possession in virtue of the mortgage
APPEL- an(j foreclosure, the respondent is. in our judgment, entitled to insist upon
LATE the agreement, and on the strength of it to recover back possession from

CIVIL, the appellant, unless he is precluded by the plea which we have still to

determine.
1 A. 403. The doctrine that in pari delicto potior est conditio vossidentis, or that

the Court finding a man embarrassed by a deceit, to which he was himself a

party, will not interfere to relieve him from the consequences, must not

be accepted without qualification. The English CourD of Exchequer in

Bowes v. Foster (1) allowed a plaintiff to recover from the defendant goods
which he had deposited with [412] the defendant, in order to defeat or

hinder the claims of creditors who might sue out execution, although the

plaintiff had, for the purpose of deceit, furnished the defendant with evi-

dence of a sale by handing to him a priced invoice of the goods and a

receipt for the price ; the Court held that, inasmuch as in fact no sale

had taken place, the plaintiff was entitled to recover. In the case before

the Court, the respondent furnished the appellant with a deed of condi-

tional sale which did not, by itself, operate to pass the property in the

lands therein mentioned, the foreclosure made the sale absolute, the decree

awarded possession, but had not the decree been executed, cbe property
would have remained the prooerty of the respondent; the parties ex-hypo-

thesi, did not iunend that the property should pass, but that by the deed,

foreclosure, anri decree, a semblance of title should be created in the appel-
lant. If this be so, the case before us does not appear distinguishable from
Bowes v. Fosier(\) but, if it be distinguishable, on the ground that by the

deed, foreclosure, or decree, or by all of them, the property passed, then, it

appears to us the respondent is entitled to rely on the agreement. The
respondent mav then say, let it be granted that a conditional sale was
executed in favour of the appellant, that a right, of foreclosure was about to

accrue to him, he promised me that if I consented to allow the foreclosure

to proceed and a decree in the subsequent suit to pass by default, be
would not execute the decree, or if he did execute it, he would deliver

possession to me. I accordingly neither opposed foreclosure, nor pleaded
to the suit, and I now claim re-delivery of the property. It appears to us

that, under such circumstances, the parties could not be held to be in pari
delicto, and the respondent would be entitled to succeed.

We have arrived ac this conclusion, not without considerable hesita-

tion, and if the value of the property is sufficient, and the appellant desires

it, we consider that leave to appeal to the Privy Council should be granted.
We affirm the decree of the Court below, but, under the circumstances,
we direct each party to bear his own costs.

Decree affirmed.

(1) 27 L. J. N. S. 262.
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1 A. 413 (F.B.). 1877

[413] FULL BENCH. JULYIS.

Before Sir Robert Stuart, St., Chief Justice, Mr. Justice Pearson, FULL
Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. BENCH

THE EMPRESS OF INDIA v. KANCHAN SINGH.* [13th July, 1877.] * * ils

(F.B.).
Act X of 1872, ss. 4, 296 Definition of sessions case Power of Session Court.

The appellant after his discharge by the Assistant Magistrate, upon a charge
under s. 457 of the Indian Penal Code, was committed to the Sessions Court by
order of the Sessions Judge under the Criminal Procedure Code, 1872, s. 296,

upon charges under ss. 860 and 457 of the Penal Code.

Held by the Full Bench (Spankie and Oldfield, JJ., dissenting) that the

commitment was illegal, and that
"
session case " within the meaning of 8. 296

of the Code of Criminal Procedure, is a case exclusively triable by the Court of

Sessions.

[F., A.W.N. (1882) 105 ; 7 C.L.R. 168 (170) ; R., 2 A. 570 (573).]

KANCHAN SINGH, who was convicted of theft and lurking house-

trespass in order to the commission of an offence, by the officiating

Sessions Judge of Mainpuri, appealed to the High Court on the ground
that the trial in the Sessions Court held upon the Sessions Judge's order

to the Magistrate to commit the case to the Sessions Court, after the said

Magistrate had discharged the prisoner, was invalid because the Court of

Sessions had no power to order a commitment in the case of offences

under ss. 380 and 457 of the Indian Penal Code, which are offences not

exclusively triable by the Court of Sessions, and therefore do not come
within the meaning of

"
session cases

"
in s. 296 of the Code of Criminal

Procedure.

PEARSON, J., referred the question to a Full Bench for decision in

the following order of reference :

It appears that in the case of Huria and others (1), Mr. Justice

Spankie has ruled contrary to the ruling of the 26th May 1873 (2), and
that in the case of Charles John Sibold (3), the learned Chief Justice has

expressed an opinion that it is erroneous. It is, however, supported by
the ruling of the Calcutta Court, dated 17th February 1874, Joygaram
Singh, and another (petitioners) v. Man Pathack, and by the ruling of the

Madras Court, dated the [414] 5th November 1873 (4). That the point
in question may be definitively settled, and confliciing rulings be avoided

in future, I refer it to a Full Bench.
Mr. Leach for appellant, the petitioner.

The Junior Government Pleader (Babu Dwarka Nath Bamrji), for

the Crown.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART. C.J. In this reference the question is whether the Sessions

Judge of Mainpuri was justified in ordering a commitment to this Court
on a charge under ss. 457 and 380 of the Indian Penal Code, as being a

*
Criminal Appeal from an order of G.E. Watson, Esq., Sessions Judge of Mainpuri,

dated the 9th March 1877.

(1) Unreported. decided on the 20ih January 1877.

(2) H.C.B.N.W.P. 1873, p. 168.

(3) Unreported, decided on the 9th April 1875

(4) M.H.C.B. 1871-74, p. 28 of Rulings.
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"
session case

"
within the meaning of s. 296 of the Criminal Procedure

Code, read in connection with s. 4 of the same Code, where the expression
''

session case'' is defined. The procedure which gave rise to the appeal

to this Court, and the question submitted by this reference, appear to be

as follows : The appellant, Kanchan Singh, and another accused person,

named Mathri, were brought up before and tried by the Assistant Magis-

trate on a charge under s. 457 of the Indian Penal Code, with the result

of Matbri's conviction and the appellant's discharge. The discharge of

the appellant, Kanchan Singh, being unsatisfactory to the Sessions Judge,

he ordered a commitment to the Sessions Court and the appellant was

committed, tried and convicted there accordingly. The validity of such

order of commitment is one of the pleas in appeal.

In s. 4 of the Criminal Procedure Code the following is the definition

of a
"
session case."

"
Session case means and includes all cases specified

in column seven of the fourth schedule to this Act as cases triable by a

Court of Session, and all cases which Magistrates commit to a Court of

Session, although they might have tried them themselves." Now if we bad

nothing else to consider than the true construction of this section itself,

our task would be an easy one, and here I must say that we are not much
assisted by some of the remarks made by Mr. Justice Jardine in the case

mentioned in the present reference (1). In the report of his judgment
he is made to say that the words

"
triable by a Court of Session in s. 4

must be read as if they had been printed in inverted [415] commas," but,

in my opinion, it is not legitimate to interpret laws in this manner,
whether by the importing of words of limitation, or extension, or fanciful

punctuation. If the inverted commas had been used as suggested, the mean-

ing and application of s. 4 would have been altogether changed from what
it is in its present shape. I could understand the suggestion that these

words
"
triable by a Court of Session

"
might, with advantage, have been

imported into s. 296 immediately after the words
"
session case," but it is

altogether beside the rules of legal construction to attempt to interpret
such a section as s. 4 by such a device. Then, again, I must express my
dissent where Mr. Justice Jardine says it is

"
on principle wrong that a

Session Judge should have power to order a committal in spite of a dis-

charge by a Magistrate, who had himself full power to try and acquit.
Where the Magistrate's powers are restricted to preliminary enquiry, it is

reasonable that the Session Court should have power to control the result

of that enquiry. But where the Magistrate could pass a final order of

acquittal, I see no reason for giving the Session Court power to disturb

this order, because it takes the form of a discharge." On the contrary, I

do not only see nothing wrong on principle, but, judging from my own
experience in criminal cases in this Court it would, I consider, be very
convenient and advantageous if Sessions Judges had such a power of

correction and control over their Magistrates. But all these speculations
and fanciful views of legal interpretation are really beside the question
of the true construction of s. 4, nor are they necessary to the elucidation

of s. 296, the correct application of which, in my view, depends, at least

so far as the present case is concerned, on a much simpler test, which I do
not find noticed either in the judgment of Mr. Justice JarJine, or in any
of the other authorities which have been referred to. As to s. 4 itself,

anything more simple or more obvious in meaning than the language of

that section I cannot imagine. It very plainly provides that
"
session

(1) H.C.R. N.W.P. 1873, p. 168.
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case
"
means and includes all cases triable by a Court of Session itself,

that is, if you prefer it, by a Court of Session only, or exclusively, and also

all cases which Magistrates commit to a Court of Session for trial. These

are the two classes of cases which by s. 4 are to be understood as session -FULL

case, the one neither more nor less so. than the [416] other. Nor is BENCH.
the definition, given in this s. 4 of a Magistrate's case in the slightest . iTia
degree inconsistent with such a definition of a session case. A Magistrate's '_

'

case, the section says, means aud includes all cases triable by Magistrates,
'

and all cases which Magistrates try themselves, although they might
have committed them for trial to a Court of Session, being the very cases

which, when committed to a Court of Session, become ipso facto session

cases. In fact it comes to this, that by s. 4 the term
"
session case

"

applies to cases triable by a Court of Session alone, and also all other

cases (doubtful cases as Mr. Justice Jardine calls them, although why
they should be so described I cannot see), in which the Court of Session

has, by force of the commitment to it concurrent jurisdiction with the

Magistrate.
Such are the observations suggested to me by the consideration of s. 4

taken by itself, and without reference to any ofiher part of the Criminal

Procedure Code. Bub when we come to s. 296, we find it necessary to

understand a session case in a more limited sense. The second part of

that section provides that
"
in session cases, if a Court of Session or

Magistrate of the district considers that a complaint has been improperly
dismissed, or that an accused person has been improperly discharged by a

subordinate Court, such Court or Magistrate may direct the accused person
to be committed for trial upon the matter of such complaint, or of

which the accused person has been, in the opinion of the Court or Magis-
trate, improperly discharged." Now there can be no doubt that this

section strictly and literally applies to c*ses triable by the Court of

Session itself, but does it apply to these cases exclusively and not to the

second class of session cases which s. 4 defines ? The answer to this

question is supplied by the definition given in s. 4 of the other class

of session cases, namely, those which Magistrates commit for trial to the

Court of Session. The word "commit "is, I consider a governing word
in this sentence, and everything depends upon its right construction.

If it could be taken to mean
"
may commit," then unquestionably s. 296

would let in these Magistrates' cases where a commitment bad not

been made. Bub as I view this part of s. 4, the fact of the committal to

the Court of Session is the essential quality of such session cases. On the

other hand, the remedy provided by s. 296 assumes that there had been no

previous [417] commitment to the Court of Session at all, and the Judge is

simply empowered, in that state of things, to order a commitment. It

follows, therefore, that such remedy cannot contemplate the second class

of session cases defined by s. 4, for there, as I have pointed out, commit-
ment to the Court of Session, as a fact and proceeding already completed,
is assumed or taken for granted, and no other or further order of commit-
ment is necessary, or, from the nature of the case, possible. Any other

view would involve the absurdity of the Sessions Judge ordering a

commitment which has already been made to the Sessions Court by the

Magistrate himself. In fact in no view of it can s. 296 be read as

applicable to a Magistrate's case, and the question of commitment or no
commitment is immaterial, for if the Magistrate did not commit the present
case to the Court of Sessions, and he in fact did not, then-thecase is not

a session case within the meaning of e. 4, while if he did commit, there

285



1 All. 418 INDIAN DECISIONS, NEW SERIES [Yol.

1877 was no necessity and no reason for any other commitment, whether by
JULY 13, the Judge's order or otherwise. The result, therefore, is that the session

cases referred to in s. 296 are session cases triable by the Court of Session
FULL only, and the present case being a Magistrate's case, and not one triable

BENCH, by the Court of Session only, the Judge's order to commit it, was illegal.

jT~7"13
I think it unnecessary to make any further remarks on the rulings

_'
'

referred to in the order of reference. Iu my own judgment in the case of

Sibold (l) I do not appear to have entered into the question very fully,

and I remark that the case iu which Mr. Justice Jardine's ruling was made
was different from the one then before me, and in the glance I then gave
to the matter, I may not have sufficiently considered the phraseology of

s. 4. As to the Calcutta (2) and Madras (3) cases, they appear to have
been properly disposed of ; although I observe that the Calcutta j udg-
ment (2) simply repeats Mr. Justica Jardine's argument, and the Madras

ruling appears to have been made by the Court itself, on a reference to it,

without any argument from the bar.

[418] PEARSON, J. I concurred at the time in the ruling (on the

26f;h Mav 1873) by the late Mr. Justice Jardine in the case of the Queen
v. Sital Prasad (4), and on further consideration I see no good ground
for questioning its correctness. The reasons assigned, by him in support
of it are, in my opinion, as conclusive as they are well nigh exhaustive.

Little has been left by him to be said on the subject. The terms used in

the designation of a session case in s. 4 of Act X of 1872
"

all cases

specified in column seven of the fourth schedule to this Act as triable by
a Court of Session," are not synonymous with all cases triable by a Court
of Session. We find various specifications in the seventh column of the

schedule ; some cases are specified as triable by a Court of Session ; others

as triable by a Court of Session or by a Magistrate of the first class ;

others again as triable by a Magistrate of the first or second class ; others

as triable by any Magistrate, and so on. Evidently, as it seems to me,
those simply specified as triable by a Court of Session, which are triable

by that Court exclusively, are thosa indicated in the first part of the
definition as session cases.

The definition of a session case is followed by the definition of a

Magistrate's case for the purpose of distinguishing the one from the other.

The two definitions comprehend all triable cases and, read together, explain
one another.

There are many cases which a Magistrate may either try himself or
commit for trial to a Court of Session ; and the definitions declare such
cases, if tried by the Magistrate, to ba Magistrate's cases, and if committed
to the Court of Session, to be session cases.

Session cases, therefore, include along with cases exclusively triable

by a Court of Session, and Magistrate's cases include along with cases

exclusively triable by Magistrates, cases triable by them or by a Court of

Session, which they, in the exercise of their discretion, elect to try
themselves.

The ruling gives full effect and meaning to every part of the defini-

tions, and is perfectly consistent with, and agreeable to them. There is,

too, much force and pertinence in the remark that
"

it seems, on principle,

(1) Uarepirbed, decided on 9th Aoril 1874.

(2) Jay Karan, Singh v. Man Pathack, 17th February 1874.
(3) 7 M H C.R. 1S71-74, p 28 of Rulings.
(4) H. C. R. N. W. P. 1873, p. 168.
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to be wrong that a Sessions Judge should have power to order a committal

in spite of a discharge by a Magistrate [419] who had himself powers to

try and acquit Where the Magistrate's powers are restricted to preliminary

enquiry, it is reasonable that the Session Court should have power to con-

trol the result of that enquiry. But where the Magistrate could pass a

final order of acquittal, I see no reason for giving the Session Court power
to disturb that order because it takes form of a discharge."

The case out of which the present reference has arisen is, according
to the ruling in question, a Magistrate's case. It is not a case exclusively

triable by a Court of Session, nor was it committed to that Court. It

was triable by a Court of Session or by a Magistrate of tbe first or second

class ; and was tried and disposed of by a Magistrate. To rule that this

is a sessions case on the ground that the terms before quoted in the

definition of a session case do not mean cases exclusively triable by a Court

of Session, but include cases triable by a Court of Session and a Magistrate,
would lead to this result, that all cases triable by a Court of Session, or a

Magistrate, are both sessions cases and Magistrate's case : and would thus

confound what the definitions were carefully designed to distinguish.

TURNER, J. It appears to me that the definitions of
''

sessions case"

and "Magistrate's case," respectively, must be read together and that so

read, all difficulty in their construction disappears.

There are some cases specified in the schedule as triable by a Court
of Session, there are others specified in the schedule as triable by
Magistrates, again, there are cases specified as triable either by a

Magistrate, or a Court of Session, and lastly, there are cases in which,

though ordinarily triable by a Magistrate, an accused person, if he be an
habitual offender, maybe committed to the Court of Session.

Now in order to bring all these classes under two heads, the

definitions, as I understand them, declare that sessions cases mean and
include all cases triable by a Court of Sessions exclusively, and all cases of

the classes in which jurisdiction is given to the Sessions Court, or to the

Magistrate if the Magistrate elects to commit them and that Magistrate's
case means and includes all cases specified as triable by Magistrate exclusi-

vely, and also all cases of those classes [420] in which jurisdiction is given
to the Court of Session or the Magistrate, if the Magistrate elects to try
himself, If the other construction be adopted, and the term triable by a
Court of Session in the first definition be held to include cases "triable by
tbe Court

"
of Session or the Magistrate, a case of that class tried by a

Magistrate will fall under both definitions and the anomaly will arise which
was pointed out by Mr. Justice Jardine in Regina v. Sital Prasad (1)

that a Sessions Judge may order a committal if the Magistrate discharges
an accused person whom he had power to try and acquit, when the Sessions

Judge cannot interfere to set aside an acquittal, except on the appeal of the
Government. Seeing that the construction adopted by Mr. Justice Jardine
has approved itself to the High Courts of Calcutta and Madras, I am the

more confident in accepting it.

SPANKIE, J. (after quotation of ss. 4 and 296 of Act X of 1872
continued) :

It is contended that a sessions case means a case triable by the
Court of Session only.

The late Mr. Justice Jardine in this Court (1) held that the words
triable by a Court of Session in s. 4 must be read as if they had been

(1) H.C.R.N.W.P. 1873, p. 168.
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printed in inverted commas." This he considered would limit the mean-

ing
"
of cases specified" as triable by a Court of Session alone. This view

was supported by a consideration of the two definitions together. We
might expect," the learned Judge remarked, that the two would just

cover, all possible cases, and this upon the view above expressed is found

to be the fact. Sessions cases include all those which the Court of Session

alone can try, and such as are committed to the Court of Session. Magis-
trates' cases include all those which only Magistrates are to try, and so

many of the doubtful cases as the Magistrates do, in fact, try themselves.

It seems, moreover, on principle to be wrong that a Sessions Judge should

have power to order a committal in spite of a discharge by a Magistrate
who had himself full power to try and acquit ;

when the Magistrate's

powers are restricted to preliminary enquiry, it is reasonable that the Ses-

sions Court should have power [421] to control the result of that enquiry.
But where the Magistrate could pass a final order of acquittal, I see no
reason for giving the Sessions Court power to disturb his order, because it

takes the form of discharge." It appears that Mr. Justice Pearson holds

the same views, and that the Calcutta (1) and Madras (2) Courts have
ruled to the same effect that the Sessions Court can only order committal
in cases exclusively triable by itself.

Referring to s. 4 I find nothing to support; the views that Sessions

case means cases exclusively triable by a Court of Session. But I do find

in the plainest language possible that a session case means and includes

all cases specified in column seven of the fourth schedule as cases triable

by a Court of Session, and all those cases which Magistrates commit to a

Court of Session, although they might have tried them themselves.

It is true that on reading the definition of a Magistrate's case, it

would at the first glance seem that until a Magistrate had actually com-
mitted a case which he could have tried himself, it would not become a

sessions case. But this construction would only hold good for the pur-

pose of defining what is a Magistrate's case and what a Sessions case, and
of so far regulating the exercise of their concurrent jurisdiction. This

construction, however, does not necessarily limit the power of revision

given by s. 296 to the Sessions Judge and District Magistrate. These
words

"
Sessions case" and

"
Magistrate's case" are only to be met with

twice, respectively, in the Code, ss. 4, 296, and 74. In s. 74, which deals

with offences committed by European British subjects, the words
"
a

Magistrate's case" clearly refer to a case which is specified in column
seven, sen. IV, as triable by a Magistrate, which might be sent to the

Sessions, but which the Magistrate is not to send to the Sessions, if he
thinks that he can adequately punish it by any sentence warranted by
law, not exceeding three months' imprisonment or a fine up to one thou-
sand rupees, or both. If he thinks that he cannot adequately punish it

under s. 74, then he must commit to the Sessions Court, or High Court, as
the case may be, under s. 73. This, it is true, is a special part of the Code
applying [422] to European British subjects alone. But when we examine
chapter XV and ss. 89, 195 and 196, we find in the first section that the

procedure to be adopted refers to cases triable (not exclusively triable) by a
Sessions Court o\ High Court. By s. 195, a Magistrate can discharge an
accused person if he thinks there is no ground for committing him, and
dispose of the case himself under chapters XV, XVII or XVIII, as the

(1) Jay Karan Singh v. Man Pathak, 7th February 1874
(2) M. H. C. B., 1871-74, p. 28 of Rulings.
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case may be. By s. 196 if the Magistrate considers that the evidence justifies

commitment for an offence exclusively triable by the Court of Session or

High Court, he is to make the commitment to such Court, and he is to do

the same if he thinks that the case is one which ought to be tried

by the Sessions Court, though it be not an offence exclusively
triable by the Sessions Court. The section is mandatory where the

case is exclusively triable by the Sessions Court, and permissory in other

cases. Bat here we have exclusively used for a purpose ; we shall find

in s. 296, which deals with discharge under s. 196, no such use for

the word at all. Section 296 refers to the superintendence of the subor-

dinate Courts by the Sessions Judge and Magistrate of the district;, and to

the revision which they may exercise. The first para, provides for the

report of cases of this Court in which the judgment or order is contrary to

law, or the punishment too severe or inadequate. The second para, provides
that in sessions cases, if a Court of Session or Magistrate of the district

considers that a complaint has been improperly dismissed, or that an
accused person has been improperly discharged by a subordinate Court,
such Court or Magistrate may direct the accused person to be committed
for trial. Now here we go back to the definition of a sessions case, and
find that there is no such limit in s. 4 as that contended for, viz,, that

those cases only are sessions cases which can be tried by the Sessions

Court alone. All those cases in fact are sessions cases which are specified
in column seven of the fourth schedule as triable by the Court of Session,

including all the cases which Magistrates commit to a Court of Session,

though they might have tried them themselves. They are all cases

specified in column seven, schedule four, and are triable by the Court of

Session, though, if the Magistrate tries those himself which are within his

jurisdiction to punish, they are not sent up to the Sessions. But they are

not the less [423] sessions cases, though they are within certain limits

jointly triable by the Sessions Court and Magistrate of the first class, and
because they are so, both the Sessions Court and the Magistrate of the

district have the power to revise improper dismissal of complaints and

discharges ordered by the subordinate Magistrates.
This superintendence is part of their office. They are in a certain

degree responsible for the proper discharge by their subordinates of their

judicial duties. All the Magistrates are subordinate to the Magistrate of

the district, but neither the Magistrate of the district nor the subordinate

Magistrates are subordinate to the Sessions Judge, except to the extent

and in the manner provided by the Act (s. 37). Under the old Act the

subordination of the Magistrate to the Magistrate of the district was nob

clearly recognised, and 23 g. was added by 8. 4 of the Act VIII of 1869. So
by s. 435 of the old Act, the Sessions Judge only could order commitment
of an accused person, if he was charged with an offence triable by the
Sessions Court exclusively. But the section was altered by s. 4, Act
VIII of 1869, and he has now the power of doing so in cases in column
seven, schedule four, not only triable by himself, but also by the Magistrate
of the district. The Magistrate of the district also had the power of direct-

ing commitment or inquiry when the Magistrate who had discharged the

accused person or dismissed his complaint without any investigation,
was a subordinate Magistrate. But under the old Act, subordinate

Magistrates were of two classes only, one with powers up to six

months, and the other up to one month, as provided by 8. 22 of Act XXV
of 1861. Under the present Act there are three classes of Magistrates,
and all are subordinate to the Magistrate of the district. Thus, it became

1877
JULY 13,

FULL
BENCH.

1 A. 413

(F.B.)

A I 37
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1877 necessary, all Magistrates being subordinate to the Magistrate of the dis-

inter 13, trict, to enlarge the powers of that officer as a Court of superintendence

and revision, and so both the Court of Session and the Magistrates of

FULL district were empowered by the second para., s. 296, to direct a committal

BENCH, where a complaint had been improperly dismissed or an accused person

improperly discharged in sessions cases. If we are to accept the view
1 A. 418 contended for by the appellant, then the alterations as regards this power
(F.B.). Q { revj8 iOQ| made since Act XXV of 1861 was passed, would have no

meaning, and there would be no [424] reason for the omission of such

words as exclusively triable by the Court of Session, which have no place

in s. 4 and s. 296 of the present Code.

There is nothing opposed to principle in allowing this power of revision

to the Court of Session and District Magistrate. A Magistrate of the first

class may improperly discharge an accused person under s. 195, that is to

say, in cases triable by a Court of Session, even though he may have,

under the provisions of that section, proceeded underChaptersXV and XVII,
or XVIII. If the Magistrate of the district or Court of Session considered

that there were sufficient grounds for commitment, then the accused would
have been improperly discharged. Where a Magistrate improperly dis-

charges an accused person under s. 215, the High Court can order him to

be tried, or committed for trial ; a discharge is not equivalent to an acquittal
under either section. The Sessions Court is empowered to guard against a

miscarriage of justice in cases triable by itself. The High Court has

plenary power in all cases of improper discharge. No question of acquittal
is applicable to the point before us. An acquittal may be appealed against

by the Government. This is an exclusive privilege of Government. But
private prosecutors, so to speak, have no other remedy but that afforded

by ss. 296 and 297 of the Code.

Being of opinion that it is not for us, who administer the law, to import
into s. 4 and s. 296 of the Act the words

"
exclusively

"
triable, or by the

Court of Session
"
alone" I would answer the reference by saying that the

Sessions Judge had the power to order the committal.

OLDFIELD, J, I agree in the view taken by Mr. Justice Spankie of

the question referred.

ORDER.
In accordance with the ruling of the majority of the Full Bench

Pearson, J., passed the following final order in the above case.

The second ground is sustained by the opinion of the majority of the
Full Bench. The proceedings of the Sessions Court must, therefore, be set

aside as illegal, and the sentence passed on the appellant is accordingly
annulled and his release is ordered.

Conviction quashed.
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[425] APPELLATE CIVIL. APBH. 19~

Before Mr. Justice Pearson and Mr. Justice Spankie. APPEL-

LATE
DAIA CHAND AND OTHERS (Defendants) v. SAFRAJ ALI AND OTHERS CIVIL.

(Plaintiffs)* [19th April, 1877.]
1 A. 425=

Acknowledgment of subsisting right Act XIV of 1859, s. 1, cl. 15 ; Act IX of 1871, 2 Ind. Jar.
sch, ii, art. 148 Limitation Mortgagor Mortgagee Suit for redemption Onus

"

probaadi Unnecessary proof of mortgage where acknowledgment was made prior to
118f

1859.

la a suit for redemption of landed property the plaintiffs, representatives of the

mortgagors, relied ou an acknowledgment of the mortgagors' title contained
in an entry in the settlement records of the year 1841, whioh was attested by the

representatives of the mortgagees, defendants in the suit ; and the lower Courts

having differed as to whether the acknowledgment was sufficient without proof
that it was made within sixty years from date of the alleged mortgage, held that
inasmuch as there was no limitation to suits for redemption of mortgage of landed

property prior to Act XIV of 1859, it was unnecessary to ascertain when the

mortgage was effected, the acknowledgment of 1841 being an acknowledgment of

a right still subsisting, and one which fulfilled the requirements of art. 148,
soh. ii, Act IX of 1871.

IN. P., 82 P.L.R. 1903; R., 17 B. 173 ; 12 C. 267 ; 16 M. 220 ; 5 Ind. Oas. 77 ; U.B.R.
Civil (18921896) 462 ; D., 9 C. 616.]

THE facts connected with the present case are fully reported in the

appeal to the Full Bench of the High Court (1) which confirmed the decision

of the Senior Judge of the Division Bench, remanding the case to the Court
of first instance for decision on the merits.

The Senior Judge of the Division Bench, in the judgment delivered by
him on the 8th April 1875, observed that whether the plaintiffs' ancestors

were the mortgagors, and whether the mortgage was made by them in 1811
for a consideration of Bs. 241, were questions which would have to be
determined before it could be decided whether the suit could be maintained,
and that even if it were established that the plaintiffs' ancestors were the

mortgagors, unless it were shown that the mortgage was not made before

1811, it might be found that the suit was barred by limitation. Belying
on these observations, the Munsif who tried the case on the remand held

that, notwithstanding the acknowledgment of 1841, the plaintiffs [426]
were bound to prove that the mortgage was effected, as alleged in the

plaint, in 1811, and that the acknowledgment of 1841 was, therefore, made
within the period of sixty years allowed for redemption. Finding that the

documentary evidence of settlement records in the case showed that the

settlement of the lands in dispute along with other lands, had been made
from 1211 Fasli (corresponding with the year 1802-1803) with the ancestors

of the defendants who then held possession, the Munsif concluded that the

plaintiffs' allegation that the mortgage had been affected in 1811 had failed

of proof. He, therefore, dismissed the suit on the ground that the acknowl-

edgment of 1841 was insufficient by itself to support the claim for redemp-
tion until it was shown to have been made within sixty years from the date
of the alleged mortgage. The plaintiffs appealed from this decision, and

*
Special Appeal No. 1471 of 1876, from a decree of Rai Shankar Das, Subordinate

Judge of Saharanpur, dated the 6th November 1876, reversing a decree of Rai Izzat Rai,
Munsif of Muzaffarnagur, dated the 7th August 1876.

(1) 1 A. 117.
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the Subordinate Judge, holding that the burden of proof as to the acknowl-

edgment of 1841 not having been made within the period of sixty years

from the date of the mortgage rested upon the defendants, mortgagees, and

finding that the said defendants had failed to prove when the said mortgage
was effected, reversed the decision of the Munsif, and decreed the suit of

redemption for the property, with costs and interest.

The defendants, in special appeal to the High Court, urged that the

Subordinate Judge had wrongly placed the onus of proof as to the

acknowledgment of 1841, it being incumbent upon the plaintiffs to show
when the alleged mortgage was effected, and that the said acknowledg-
ment was made within the statutory period and that it was not necessary
for defendants to prove that such acknowledgment did not operate to renew
the period of limitation, the finding of the Subordinate Judge as to the

said acknowledgment having been made within sixty years from the date

of the mortgage being purely conjectural, and without any evidence on the

record to show when the mortgage was effected.

Mr. Howard, Babu Jogendra Nath Chaudhuri, and Lala Ram Prasad>
for appellants.

Pandits Ajudhia Nath and Bishambhar Nath, for respondents.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The provisions of cl. 15, s. 1, Act XIV of 1859, relat-

ing to suits against a mortgagee for the recovery of immoveable [4273

property mortgaged, were modified by art. 148, sch. ii, Act IX of 1871,

principally in this respect, that the acknowledgment in writing in the

mortgagor's title or right of redemption, from the date of which a new
period of limitation is allowed to commence, is required to be made with-

in the period of limitation originally prescribed and reckoned from the
date of the mortgage ; the reason of the modification is, I conceive,
discoverable by reference to s. 29 of the last-mentioned Act, which declares

that at the determination of tha period limited to any person for

instituting a suit for possession of any land, his tible to such land shall

be extinguished. The intention of the Legislature was to allow a
further period of limitation to run from the date of an acknowledgment,
not of rights already extinct, but only of rights still subsisting.

Before the enactment of cl. 15, s. 1, Act XIV of 1859, there was no
limitation to suits for the redemption of mortgage of landed property. In
1841, therefore, when the acknowledgment found in the settlement record
of that year, was made by the defendants in this suit, or their forefathers,
that they held the property in suit as mortgagees, there was nothing in

the law to preclude the mortgagors from suing for the redemption of the

mortgage. In other words the right acknowledged was a right not extin-

guished by lapse of time, but still subsisting ; the acknowledgment fulfils

the intention and satisfies the requisition of the clause in art. 148,
scb. ii, Act IX of 1871, modifying the provisions of cl. 15, s. 1, Act XIV of

1859, and renders it unnecessary to enquire and ascertain when the

mortgage, acknowledged in 1841, was actually made.
From this point of view it is immaterial whether the first two pleas

in the appeal now before us are good. The plea of res judicata set forth
in the last ground of the appeal is certainly not established.

The only question remaining for trial was whether the property in

suit was mortgaged to the defendants' ancestors by the ancestors of the

plaintiffs. That question has been determined in the affirmative by the-
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lower appellate Court, whose finding on the point is not impugned by the 1877

special appellants. APRIL 19.

[428] I would affirm the lower appellate Court's decree, and dis-

miss the appeal with costs.

SPANKIE, J, I am of the same opinion.

Appeal dismissed.

APPEL-

LATE

CIVIL.

1 A. 428 = 2 Ind. Jur. 146.

APPELLATE CIVIL.

Before Sir Robert Stuart t Kt., Chief Justice, and Mr. Justice Oldfield.

1 A. 423=
2 Ind. Jar.

115.

NEHALO (Appellant) v. NAWAL AND OTHERS (Respondents).*

[8th May, 1877.]

-Act IX of 1861, ss. 1, 6 Fresh application Guardian Minor Power to appoint
Previous orders not conclusive.

A Court is nob precluded from entertaining a fresh application for the guardian-
ship of a minor under s. 1 of Act IX of 1861 by the circumstance that a previous
application of the same sort has been refused.

IN the year 1872 one Bam Dyal applied to the Judge of Meerufc,
under Act IX of 1861, for tha custody and guardianship of a female minor,

alleging that the maternal uncle, with whom the minor then resided, was
not a fit and proper person to have charge of her. The Judge refused to

grant Earn Dyal's application, and Bam Dyal did not appeal from this order.

The present application to the Judge was made by Musammat Nahalo,
wife of the minor's first cousin, praying that; the Court would appoint the

petitioner guardian of the minor, and remove the minor from the custody
of persons who were arranging an improper marriage for her. The
Judge rejected the petition, holding that he had no power to deal with
the subject-matter of it, under Act IX of 1861, as that Act applied only
to minors respecting whose custody or guardianship the Court had passed
no order, whereas an order had been passed rejecting Bam Dyal's
application in 1872, with respect to the guardianship of the minor in

question. The Court considered that it was thus precluded, under the

terms of s. 6, Act IX of 1861, from entertaining any fresh application
whilst the order on Bam Dyal's application remained undisturbed.

[429] The petitioner appealed to the High Court.

Pandit Nand Lai, for appellant.
Babu Aprokash Ohander Mukerji, for respondents.

OBDEB.
We consider that this application can be entertained under the terms

of s. 1, Act IX of 1861, and we reverse the Judge's order, and direct him
to enquire into the application and pass an order according to law. The
costs will abide the result.

*
Miscellaneous Regular Appeal No. 17 of 1S77, from an order of H.W. Dashood,

Esq., Judge of Meerut, dated the 4th December 1876.

293



1 All. 430 INDIAN DECISIONS, NEW SERIES

1877 1 * 429.

MAY_ie. APPELLATE CIVIL.

APPEL- Before Mr. Justice Spankie and Mr. Justice Oldfield.

LATE
nIVIL BALLABH DAS (Plaintiff] v. SUNDER DAS AND OTHERS (Defendants)*

[18th May, 1877.]
'

Hindu law Destruction of character of joint undivided family property by introduction

of stranger in blood as auction-purchaser Assent of co-parceners no longer necessary
to constitute valid gift.

The introduction of a stranger in blood as auction-purchaser of a portion of

the rights and interests of an undivided Hindu family breaks up the constitution

of such family as undivided, and destroys the character of such property as joint
and undivided family property ; and a gift subsequently made by the remaining
members of the original undivided Hindu family of their rights to a third person,
without the assent of the auction-purchaser, is not invalid by reason of the

principle of Hindu law, which requires the assent of co-parceners in an undivided

Hindu family to give validity to such a gift.

[F., 2 A. 898 ; R., 21 B. 797 ; A.W.N. (1908) 200.]

THIS was a suit for partition and possession of half a garden with

joint possession over half a well and for the maintenance of possession
over eight biswas of lakhraon land (i.e., planted with trees affording shade

to roads). The whole of the above property belonged originally in

equal shares to Brij Das and Brindaban Das (defendants Nos. 2 and 3)

on the one side, and to Jumna Das and Har Gobind Das on the other,

as their ancestral property. In April 1866, Sander Das, defendant No. 1,

became the purchaser at an auction-sale of the half share of Jumna
Das and Har Gobind Das and obtained possession under the said sale of

half the garden and well. In January 1874, Brij Das and Brindaban
Das made a verbal gift of their share of the property to the [430]
plaintiff who applied for a mutation of names in his favour ; the

Commissioner rejected this application, whereupon Sunder Das took

possession cf the whole garden, hence the suit. Among other defences

set up by Sunder Das was this, viz., that the gift was invalid, the

property being ancestral and undivided. The Munsif gave the plaintiff a

decree. On appeal by Sunder Das, defendant, the Officiating Judge,
relying on Elberling on Inheritance, para. 281, p. 132, and Macnaghten's
Principles of Hindu Law, Vol. 2, p. 224, ruled that a gift of any portion
of joint ancestral property without prior division, and in the absence of

the assent of all the co-sharers is invalid under Hindu law. and on this

ground he dismissed the suit. The plaintiff appealed to the High Court,
and the principal ground of his appeal was that by the auction-sale of a

portion of the property to a stranger the joint and undivided character of

the property ceased, and that accordingly the principle of Hindu law on
which the Judge relied was inapplicable to the case.

The Senior Government Pleader (Lala Juala Prasad), for appellant.
Pandits Bishambhar Nath and Nand Lai, for respondents.

JUDGMENT.
The judgment of the High Court after stating the facts proceeded as

follows :

*
Special Appeal No. 1129 of 1876, from a decree of M. Brodhurst, Esq., Judge of

Benares, dated the 21st June 1876, reversing a decree of Babu Pramoda Gharn Banerji,.
Munsif of Benares, dated the 21st December 1873.
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We are of opinion that the Judge has not properly considered the 1877

effect of the auction-purchase of the respondent on the constitution of the MAY 18.

joint family and the joint property ; that purchase by introducing a
~

stranger as owner of the rights and interests of two of the members of the APPEL-

original undivided Hindu family broke up the constitution of the family as LATE
an undivided Hindu family. The joint Hindu family is constituted by the OlVIL,
union of descendants by heirship from some common ancestor, and there

must be connection among its members by blood, relationship, adoption,
* * **'

and marriage. Property held in such co-parcenership will be joint family

property, the introduction of strangers in blood by auction-purchase neces-

sarily breaks up the family relation,

Sir J. Strange, writing of the joint family, says
"
in the property thus

descended, so long as they remain undivided, the family possesses a com-

munity of interest ;" and the context shows that a descent of heirs is meant.

[431] We may refer also to a passage in West and Biihler, Part II,

ii, and the rules under which partition which operates in respect of the

undivided family takes place, show that an undivided family is constituted

in the sense indicated.

The gift to the plaintiff is therefore not invalid on the ground held

by the Judge. (The Court then went on to remand the case for the trial

of the other issues raised by the defence.)

1A. 481 = 2 Ind. Jar. 146.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.

GIBDHABI AND OTHBBS (Plaintiffs) v. SHEOBAJ AND AOTHEBS,
(Defendants)* [28th May, 1877.]

Act VIII of 1859, ss. 5, 13 Account of sums realized on collective mortgage of lands in

separate districts Decree for redemption of lands within jurisdiction not barred by
Beg. VII of 1825, because based on such account.

la a suit for redemption of lands lying within the district of Mirzapur, but
included in the same mortgage with other lands lying within the domains of the

Maharaja of Benares, the Subordinate Judge of Mirzapur took an aooount of the
sums realized by the mortgagee from the lands mortgaged, and finding that these
sums were sufficient to discharge the entire mortgage-debt gave the plaintiff the
decree sought : the lower appellate Court dismissed the suit on the ground that
such account could not be taken without deciding questions lying ultra vires of

the Mirzapur Court. Held that the Mirzapur Court might take such account for

the purpose of deciding whether the entire mortgage-debt had been satisfied, and
might give the plaintiff a decree for the redemption of the property lying within
the local limits of its jurisdiction, notwithstanding that in doing so it would have

incidentally to determine questions relating to lands lying within the domains of

the Maharaja.

THE facts of the case and the manner in which it was dealt with by
the lower Courts are sufficiently stated in the judgment.

Munshi Hanuman Prasad and Pandit Ajudhia Nath, for appellant.
The Senior Government Pleader (Lala Juala Prasad) and Lala Lalta

Prasad, for respondents.

*
Special Appeal No, 1342 of 1876, from a decree of J. W. Sherer, Esq., 0.8 I.,

Judge of Mirzapur, dated the 24th August 1876, reversing a decree of Maulvi Farid-ud-
din Ahmad, Subordinate Judge of Mirzapur, dated the 5th May 1876.
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1877
HAY 28.

APPEL-

LATE

CIVIL.

1A. 431=-

2 Ind. Jar.

146.
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JUDGMENT.

[Yol.

The subject of the mortgage to which this suit refers is land situated

in the district of Mirzapur, and land in par-[432]gana Bhadohi, in the

family domains of the Maharaja of Benares, and Beg. VII of 1825 has

provided a special jurisdiction for the trial of suits for land ia these domains.

This suit was brought in the Court of the Subordinate Judge of

Mirzapur by all the mortgagors, or rather the parties who now represent
the original mortgagors, for redemption of the entire property mortgaged,
and authority was asked, under s 13 of Act VIII of 1859, to try the suit

in the civil Court of Mirzapur in respect of the property situated in the

family domains, but this was refused, as the High Court found that such

authority could not be given in the existing state of the law.

Two of the plaintiffs who were only interested in the mortgage to the

extent of the property in the family domains then withdrew from the suit,

and the others proceeded with their claim to redeem the portion of the

mortgaged property situated in Mirzapur, and they have obtained a decree

from the Subordinate Judge for possession of the mortgaged property in

Mirzapur on the basis of the satisfaction of the entire debt charged on the
two properties.

The Judge, in appeal, has reversed the decree and dismissed the suit,

holding that the trial will raise questions affecting property in the family
domains in respect of which he has no jurisdiction, instancing in this

view, and in the way of objections, the question whether the mortgagees
were in possession of certain lands in Katehri (in the domains), and
without which the accounts cannot; be made up.

We do not consider that this objection to the trial of the suit is valid.

The plaintiffs were at liberty to forego, as they have done, suing for

possession of the property situated in the family domains, and the suit as

now brought is only for immoveable property in the district of Mirzapur :

the suit does not seek to recover land in the domains, nor is there any
claim raised in this suit of a nature exclusively cognizable by Courts
established under Reg. VII of 1825. Section 5 of Act VIII of 1859 gives the

Mirzapur Court jurisdiction to entertain the suit in respect of the immove-
able property in Mirzapur, and that jurisdiction could not be ousted be-

[433] cause, in the course of the trial of the suit.it may be necessary
incidentally to decide, for the purposes of the suit, questions relating to

mortgaged property held by the defendants in the family domains, the
extent of it in their possession, and its profits, in order to make up the
accounts of the entire mortgage so as to ascertain if the entire mortgage
debt has been satisfied, and if, therefore, the plaintiff has a right to recover
the mortgaged property situated in Mirzapur.

We reverse the decree of the lower appellate Court and remand the
case, under s. 351, Act VIII of 1859, for trial on the merits.

Decree reversed and cause remanded.
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1 A. 433 = 2 Ind.J. jr. 177.

APPELLATE CIVIL.

1877
JAN. 12.

(Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.) APPEL-

BALWANT SINGH (Defendant) v. GOKARAN PRASAD (Plaintiff).

[12th January, 1877.]

Charge against immoveable property Auction purchaser's rights subject to Lease,

An obligee under a bond giving him a charge upon land who sues for and obtains

only a money decree, under which he himself purchases the land, the sale-pro-
ceeds being sufficient to discharge the debt, cannot fall back on the collateral

security for a debt which no longer exists. Semble that even if the sale-proceeds
were not sufficient to discharge the debc, the obligee could not according to the

principle laid down in Khub Chand v. Kilian D%s (I) avail himself of his colla-

teral security to avoid a lease granted by the obligor after the date of the bond.

THE plaintiff sued in 1873 to recover the amount due under a bond,
dated the 265h June 1872, by which immovaable property was hypothe-
cated to him, but did not seak to enforce his charge upon the land. In
execution of the money-decree thus obtained, the plaintiff attached,

brought to sale, and became the auction- purchaser of the said property.
Between the date of the bond hypothecating the property and the institu-

tion of the suit thereon in 1873, the oaligor gave a lease of a portion of

the said property for a term of years to a third person. The lessee opposed
the plaintiff's possession, and the plaintiff accordingly in 1875 brought
the present suit against him and others.

[434] The Subordinate Judge gave the plaintiff a decree and the

lessee appealed to the High Court on the grounds stated in the judgment
below.

Pandit Ajudhia Nath and Munshi Hanuman Prasad, for appellant.
Pandits Bishambar Nath and NandLal, for respondent.

JUDGMENT.
The judgment of the Court was delivered by
SPANKiE, J. On the 26th June 1872, one Daulat executed a bond

for KS. 6,000 in favour of Gokaran Prasad payable by instalments extend-

ing over thirty years, and he hypothecated his five-biswa share in the

village of Bajua as security for the payment of the debt, any transfer,

being prohibited until tbe money was repaid. In case of any default in

the payment of the instalments, interest at the rate of one per cent, per
mensem was payable. If two instalments remained unpaid, the obligee
was entitled to recover the entire amouut from the obligor aud the

property hypothecated. On the 12th May 1873, Paras Rim, Lambardar,
and Lai Singh, Pattidar, sons of the obligor, Daulat, describing themselves
as owners of two-thirds out of the five-biswa share hypothecated by the

said Daulat, leased their two-thirds including sir lands and all other rights
for a period of twelve years to Hukam Singh. This lease was registered
on tbe 28th of August;, and mutation of names was had in the Revenue
Court. In the meantime default ha 1 occurred in the payment of instal-

ment under the bond, and a suit was instituted by Gokaran Prasad on
the 28th October 1873. for the money due on the bond against them, but
he had not sought to enforce his lien against the property, as there was

*
Regular Appeal, No. 83 of 1876, from a decree of Rai Bhagwan Prasad, Subordin-

ate Judge of M linpuri, dated the 20th May 1875.

(1) 1 A. 240.

LATE

CIVIL.

1 A. 3=>

2 Ind. Jar.

177.

A I 38
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1877 no decree against it. On the 28th August 1874, the same plaintiff as

JAN. 12. decree-holder purchased the property, and after taking a receipt for the

money due to the decree- holder, the judgment-debtors received the balance
APPEL- of fcne sale-proceeds, some Es. 3,000. The plaintiff then found that the

LATE lessee under the lease of May 1873, opposed the possession in respect of

OlVIL. a little more than three biswas, six biswansis, thirteen kachwansis, and

six manwansis. He therefore brought this suit, making the lessee and
1 A. 133= lessors defendants in the case. He sues, as auction-purchaser and to set
2 Ind. Jar. asi<3e the lease as having been executed collusively and fraudulently with-

177< out his knowledge with [435] the view of depriving him of his right, in

spite of the hypothecation made in the bond of 1872. By a subsequent

petition, the plaintiff was allowed to amend his plaint by the additional

prayer that his lien under the bond of June 1872 might be enforced.

The facts are not denied. The defendant, Hukam Singh, the lessee,

contends that as the plaintiff did not sue for the enforcement of the lien

when he sued for the money due on the bond, the lien had become null

and void after the passing of the money- decree, and plaintiff was not

competent to sue for the cancelment of the lease which had been executed

in good faith and for legal consideration. The defendant obtained posses-
sion prior to the purchase of plaintiff, with whose knowledge the lease

was made and mutation of names effected under it, he being a co-partner
and sharer in the estate. The suit had been instituted by collusion

between plaintiff and the lessors.

The lessors do not appear to hava defended the suit. The Subordi-

nate Judge in a brief decision held that the plaintiff's omission to claim

the enforcement of the lien was no bar to his present claim, and that the

lease had been collusively executed by the lessors and lessee, that it was a

transfer, and therefore an alienation prohibited by the conditions of the

bond and must be set aside.

Substantially, the pleas in appeal on the part of the defendant are the
same as those urged in the Court below.

The decree of the Subordinate Judge cannot, we think, be maintained.
It has been held by this Court (1) that "nothing passes to the auction-

purchaser at a sale in execution of a decree but the right, title, and interest

of the judgment-debtor at the time of the sale." The case cited is not

precisely similar to the one before us but the principle is the same. It

was also ruled that when the holder of a simple mortgage-bond obtained

only a money-decree on the bond, in execution of which the property
hypothecated in the bond was brought to sale and was purchased by him,
he could not resist a claim to foreclose a second mortgage of the property
created prior to its attachment and sale in execution of his decree and
further, it was held that the holder of a money-decree in the particular case
could not avail himself of a condition against alienation contained [436]
in bis bond to resist the foreclosure. Here, too, the principle would seem
to apply. But in the case now before us, the auction-purchaser was the

decree-holder, and the sale-proceeds were sufficient to discharge the debt
and give a considerable surplus to the judgment- debtors. Under these

circumstances, we fail to perceive how the auction-purchaser can fall back
upon the collateral security for a debt which no longer exists. But, apart
from this, if the lease of May 1873 was prohibited by the hypothecation and
conditions of the bond, then plaintiff might hava proceeded against the
property so hypothecated when he first instituted his suit, and possibly

(1) In Khub Chand v. Kalian Das, 1 A. 240.
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might have impleaded the lessee successfully. He omitted to do so, and 1877

his debt having been satisfied, it seems that he has no title as auction- JAN. 12.

purchaser to question the lease. Ib was made before he had brought his

suit and registered openly : mutation of names was had under it. It is APPEL-

not denied that the plaintiff is a co-partner and sharer in the estate. The LATE
lease is for twelve years only and for a porbion only of the property CIVIL.
hypothecated. There was no attachment of the property when the lease

was made. It was for the plaintiff to have established that the lease was * A - *33=

fraudulently prepared and executed with a view to injure him. This we 2 In^- <* QIf

do not find that he had been successful in proving. He has not lost the

property. He is the proprietor of it. It has not been so alienated as to

jeopardise his proprietary right. He has got under his auction-purchase
all the rights that his judgment-debtor possessed, subject, however, to the

lease which has placed the management of two-thirds of the five biswa

share in the hands of a lessee for twelve years. But, as pointed out

above, he could not fail to have been aware of the transaction, and

deliberately he omitted to sue to enforce his lien, if he could do so, against
the lessee, when he brought his claim for the money due under the bond.

He has no one to blame but himself, and having satisfied his debt by the

purchase of the property, it is too late now to say that the lease was an

infringement of the hypothecation of the bond.

We decree the appeal, and reverse the decree of the Subordinate

Judge, and dismiss the suit with cost.

Appeal allowed.

1 A. 437 = 2 Ind. Jur. 179.

[437] APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Oldfield,

AMBIKA DAT (Plaintiff) v. SUKHMANI KHAR AND ANOTHER
(Defendants).* [25th May, 1877.]

Hindu Law Joint and Undivided Ancestral Property Definement of Shares Insuffi-

cient Evidence of Partition Enjoyment of profits.

Definement of shares in joint ancestral property recorded as separate estate in

the revenue records in pursuance of an alleged intended separation between the

members of a joint and undivided Hindu family does not necessarily amount to
euch separation, which must be shown by the best evidence, viz., separate enjoy-
ment of profits, or an unmistakable intention to separate interests which was
carried into effect.

R.,4B. 157; 120. 96; 17 C.W.N. 1085= (1913) M.W.N. 658 ; Cons., 10 A. 490=
A.W.N. (1888) 203.]

THE plaintiff in 1874 sued the defendants, widows of the plaintiff's

deceased cousin, Debi Prasad, for possession of certain landed property,
ancestral and acquired with other estate, of which the defendants were in

possession, the plaintiff alleging that his deceased cousin and himself were
members of a joint and undivided Hindu family, and that the plaintiff

as nephew of Debi Prasad was entitled to succeed to Debi Prasad's estate.

The defendants pleaded in answer to the suit that they held possession of

the bulk of the estate under a compromise entered into in 1872 between

*
Regular Appeal, No. 19 of 1876, from a decree of Pandit Jagat Narain, Subordi-

nate Judge of Jaunpur, dated the 13th December 1875,
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1877
MAY 25.

APPEL-

LATE
CIVIL

1 A. 437 =
2 Ind. Jar.

179

the plaintiff and the defendants after the death of Debi Prasad ; and, with

respect to the claim set up by the plaintiff to a half share of certain land-

ed property in mauza Sandhi, the defendant asserted that it was held by
them under a partition effected in 1854, when the plaintiff was a

minor, between the plaintiff's father, Dbaneshar Earn, and Debi Prasad's

father, Maneshar Earn.

The Subordinate Judge found that the compromise of 1872, asserted

by the plaintiff to have been only a nominal proceeding, really took effect,

and, so far as it related to all the property held thereunder, dismissed the

suit, but with respect to tbe half share of mauza Sandhi. the Subordinate

Judge gave the plaintiff a decree, holding that, notwithstanding thedefine-

ment of shares in the property, which occurred in 1854 owing to

a temporary rupture in the family, the enjoyment of the profits of

the said property [438] remained joint. The plaintiff appealed to the

High Court with respect to the portion of the claim dismissed, and the

respondents filed objections under s. 348 of Act VIII of 1859 to the finding

of the Subordinate Judge that the partition of 1854 was not completed by
the meredefinement of shares recorded as separate property in the revenue

records. Tbe portion of the High Court's decision relating to the said

property as joint and undivided, notwithstanding the definement of shares,

will be found below.

Muoshi Hanuman Prasad, Pandit Bishambhar Nath and Chotey
Tiwari, for appellant.

Pandit Ajudhia Nath, for respondents.

JUDGMENT.
TURNER, J. (after stating the facts continued). On the question of

the character of the family whether in union or divided there is not
much reliable evidence either way. It is for the defendants to make out
a sufficient case showing partition, but with the exception of the facts

that there was a quarrel between Maneshar Earn and Dhaneshar Earn in

1854, and that they then defined their interests in the property which

they then held, and which at their deaths came to be recorded in the same
way in their sons' names, there is really no reliable evidence. There is

nothing definite to show the very importanc fact that the definement of

shares was ever followed by separate enjoyment of profits (1).

The fact that there was a definement of shares followed by entries of

separate interests in the revenue records in some estate only is an import-
ant piece of evidence towards proving separation of title and interest, bufc

it will not necessarily amount to such separation ;
it must be shown thafc

there was an unmistakeable intention on the part of the shareholders to

separate their interests, and that the intention was carried into effect.

The best evidence is separate enjoyment of profits and dealings with the

property ; and if we find through a long course of years nothing to
show that the definement of shares which took place in 1854 has
been acted on, and that the parties continued to enjoy the property on the
[439] same footing as before, it is but reasonable to suppose that, although
they may have taken some sbeps towards separation, from some cause or
other it may be a reconciliation the intention to separate was aban-
doned.

(1) See Appovier's case, 11 M.I.A. 75 (89), and 3 B.L.B. (P.C.) 41; Raja Suraneni
Venkata Gopala Narasinha Roy Bahadur v. Raja Suraneni Lakshmi Venkama Roy.
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It appears to be the fact that Dhanesbar Earn, who was devoted to

religion, never managed his own affairs ; the management was in the hands
of Maneshar Earn, apparently both before and after 1854, and until

Maneshar's death. Maneshar was succeeded in the management by Debi

Prasad, who continued to be sole manager during and after the cessation

of plaintiff's minority and unbil he died in 1872. Had what occurred in

1854 operated as a separation, we think it probable that something would
have been done to relieve Maaeshar of the management, and it would not

have been continued in Dabi Prasad while Dhaneshar was alive, nor is

there any satisfactory evidence to show any separate enjoyment of profits

or separate dealings with the property. There are no accounts which
show it ; such as there are point the other way, the oral evidence is in-

definite and contradicted by oral evidence on the side of defendants, and the

documents which show purchases, &o., in Debi Prasad's sole name cannot
be relied on to show either separation or union of interest, for he was
manager of the entire property and head of the family, and the plaintiff

was a minor, and transactions might have been done in his name in his

capacity as a manager.
On the other hand we have the statement of Dabi Prasad himself,

made on the 5sh July 1871, to the effect that there was no kind of separa-

tion, and the profits of the villages were without any specification
considered by him to be the common property of himself and Ambika Dat.

We do not see any reason whv this statement should be distrusted

because it was given for the purpose of the income-tax assessment. We
consider the last plea in appeal as to costs is so far valid, that each party
should pay their own costs, and with this modification we shall affirm the

judgment of the lower Court and dismiss the appeal, each party paying
their own costs.

Appeal dismissed.

1 A. 410= 2 Ind. Jar. 216.

[440] APPELLATE CIVTL.

(Before Mr. Justice Pearson and Mr. Justice Turner.}

LACHMAN E\i AND OTHERS (Defendants] v. AKBAR KHAN AND
OTHERS (Plaintiffs).* [5th June, 1877.]

Memorial Dues and Cesses Feudal System Immemorial Custom What is best proof
thereof Custom must be definite to begoodParol and Documentary Evidence.

The plaintiffs, zamindars, sued for a declaration of their ancient right as

against all the tenants of a certain village to appropriate all trees of spontaneous
growth and the fruits of other tress planted by the tenants

;
also to receive as

manorial tribute a certain number of ploughs annually and a certain offering of

poppy-seed and other farm produce on the occasion of the marriage of persons
of the lower caste of tenants, with a further right to levy a certain proportion of

the produce of the sugarcane manufactories and fields in the village. The lower
Courts having decreed the suit on vague and general parol evidence as to the

existence of the said customs held, (a) that where a custom regarding several

cesses is alleged, the existence of the custom regarding each cess should be tried

as a separate issue ; (b) that parol evidence as to the existence of such customs
should be tested by ascertaining the grounds of the witness's opinion ; (c) that

*
Special Appeal, No. 188 of 1877, from a decree of R. F, Blunders, Esq., Judge

of Azomgarh, dated the 21st November 1876, affirming a decree of Maulvi Mahammad
Hasan Khan, Munsif of Azamgarh, dated the 16th August 1876.
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the best proof of custom is instances in which it has been acted on and docu-

mentary evidence that it has been enforced ; (d) that a custom to be good
must be definite.

[P., 8 Ind. Gas. 897 (904) = 4 S.L.R. 88 (106) ; Ap. t 10 A. 585 (586).]

THE plaintiffs, as zamindars, sued all the tenants of mauza Hariram-

pur for a declaration of their manorial rights as against all the tenants

collectively to the appropriation by the plaintiffs of all trees of spontaneous

growth, the fruit of mango, mahua and other trees planted by the defend-

ants, and of their right to receive a tribute of two ploughs annually, as

also an offering of a certain quantity of poppy-seed, hemp, bhusa, cow-

dung cakes, and other farm-produce, on the occasion of the marriage of the

lower caste tenants, with a further right to levy as dues from the said

tenants a proportionate quantity of sugarcane juice prepared by each

sugar manufactory, and the presentation of a certain number of sticks of

sugarcane on a certain day in each year to the plaintiffs. The cause of

action alleged was an order of the settlement officer in the recent settle-

ment amending the wajib- ul-arz or record-of-rights, on the objections

preferred by the tenants challenging the existence of the rights which had

[441] been inserted in the said record. The defendants contested the

suit on grounds of limitation and long disuse of such customary dues,
if they ever existed, which they also denied. The Munsif, upon parol evi-

dence of the former existence of the alleged village customs, although no
record of rights to such cesses was to be found in any settlement records

after 1857, decreed the plaintiff's claim.

The defendants in appeal before the Judge urged that a single suit

against various classes of tenants and comprising the various claims

set forth in the plaint could not be maintained, and that there being no

documentary evidence adduced by the plaintiffs in support of tha alleged

dues, the parol evidence offered by the plaintiffs was not reliable. The
Judge dismissed tbe appeal, holding that the claims were of the same
character, and that the existence of the customs as immemorial was proved
by sufficiently reliable parol evidence in the absence of revenue records

destroyed during the Mutiny.
Babu Beni Prasad, for appellants.
Mr. Colvin and Shah Asad Ah, for respondents.

OEDEE.
The order of the High Court remanding the case for a proper trial was

delivered by
TURNER, J. It is to be regretted that the Courts below have not

inquired more fully before affirming the existence of customs of which some,
although no doubt they at one time obtained in certain parts of the coun-
try, appertained to the fedual system and are disappearing with that

system.
In such cases it is peculiarly incumbent on the Courts to try the

existence of the custom regarding each cess as a separate issue, and to
test the parol evidence given generally as to the existence of the custom
by ascertaining on what grounds the opinion of each witness is based.
The most cogent evidence of custom is not that which is afforded by the
expression of opinion as to the existence, but by the enumeration of in-

stances in which the alleged custom has been acted upon, and by the
proof afforded by judicial or revenue records or private accounts and
receipts that the custom has been enforced.
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[442] It should also have been specifically determined on what castes 1877

or classes of tenants custom imposes a cess claimed if the existence of the JUNE 5.

custom is proved. Again, a custom to be good must be definite, the size of

the pot of sugar and the basket of cowdung is left uncertain, as are also APPEL-

the times of rendering these alleged dues. LATE
That the claims may be more thoroughly tried, we set aside the OlVIL.

decrees of both Courts, and direct the Court of first instance after framing

specific issues to re-try the suit. The costs incurred hitherto will abide * * **0=l

and follow the result. 2 Ind - Jnr '

Decree reversed and cause remanded. 216i

1 A. 442.

APPELLATE CIVIL.

(Before Mr, Justice Pearson and Mr. Justice Turner.)

DALIP SINGH (Plaintiff) v. DDRGA PRASAD (Defendant).*

[7th June, 1877.]

Act I of 1872 (Evidence Act), s. 91 (e) Act VIII of 1871 (Registration Act), ss. 17, 49

Receipt for sums paid in part of Mortgage-debt Inadmissibiiity of Unregistered

Receipt Parol evidence admissible.

A receipt for sums paid in part liquidation of a bond hypothecating immoveable

property must be registered under the provisions of s. 17 of Act VIII of 1871 to

render it admissible as evidence under s. 49 of the said Act. Under illustration (e),

s. 9l'of Act I of 1872, such payments may nevertheless be proved by parol
evidence, which is not excluded owing to the inadmissibility of the documentary
evidence.

CDi88.,9 A. 108 (F.B); 3 M. 53 ; N. F., 4 R. 235, P., 6 A. 335 ; Rel. on, 34 A. 528 (529)=
10 A.L.J. 25 (26) = 16 Ind. Cas. 179 (180); R., 24 B. 609 ; 100 P.R. 1902.]

THE plaintiff sued the defendant to recover a sum of money alleged

to be due on a bond hypothecating immoveable property by sale of the

said property. The defendant produced a receipt for a portion of the

amount alleged to have been signed by the plaintiff, and claimed credit to

that extent. The plaintiff denied the genuineness of the receipt, and

pleaded that under ss. 17 and 49 of Act VIII of 1871 the receipt being

unregistered was inadmissible as evidence.

[443] The Munsif found that the receipt was genuine, and held that

registration of it was not compulsory ; the Munsif therefore allowed the

set-off claimed by the defendant, and decreed the plaintiff's suit for the

balance.

On appeal by the plaintiff against the portion of the claim disallowed

by the Munsif, the Subordinate Judge ruled that, under s. 17 of Act VIII
of 1871, registration of the receipt was compulsory, and under s. 49 of the

said Act, that the receipt being unregistered was inadmissible as evidence.

The Subordinate Judge further ruled that the parol evidence of payment
of tbe money to plaintiff adduced by defendant was also inadmissible

under the circumstances, and the Subordinate Judge, reversing the Munsifs

decision, decreed the suit in full.

In special appeal before the High Court the defendant contended that

registration of the receipt was not necessary under the Begistration Act,

*
Special Appeal. No. 231 of 1877, from a decree of Maulvi Wajih-ul-la Khan,

Subordinate Judge of Moradabad, dated the 18th May 1377, modifying a decree of Rai
Kanhya Lai, Munsif of the Environs of Moradabad, dated the 14th December 1875.
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and that even the receipt were inadmissible as evidence of payment with-

out being registered, the fact of payment could nevertheless be proved by

parol evidence.

Munsbis Banuman Prasad and Sukh Ram, for appellant.

Mr. Gonlan and Pandit Bzskamber Nath, for respondent.

ORDER.

The order of the Court remanding the case for decision on the parol

evidence was delivered by

PEARSON, J. We are compelled to concur in the ruling of the lower

appellate Court that the receipt for Rs. 477 should have been registered, and

not having been registered, is inadmissible as evidence of the payment. Bub
the lower appellate Court's further ruling that the oral evidence of the

payment adduced by the defendant is inadmissible is opposed to illustration

(e), s. 91 of the Indian Evidence Act. We therefore direct the lower

appellate Court, under s. 351 of Act VIII of 1850, to find upon the oral

evidence whether the alleged payment is proved to have been made, and
to submit its finding when the parties may take objections within a week.

The Subordinate Judge having returned a finding against the

defendant on the parol evidence, the Court passed the following final

judgment,

JUDGMENT.

[444] No objection being taken bo the finding of the lower appellate

Court on the point referred to it, we accept that finding and dismiss the

appeal with costs.

Appeal dismissed.

1 A. 444 (F.B.).

FULL BENCH.

(Before Sir Robert Stuart, Kt., Chief Justice, Mr, Justice Pearson,
Mr. Justice Turner, and Mr. Justice Spankie.)

NANKD AND ANOTHER (Defendants) v. THE BOARD OP REVENUE FOR
THE N. W. P. IN THE CAPACITY OP THE COURT OP WARDS, FOR THE

MINOR RAJA OF KANTIT (Plaintiff).* [14th June, 1877.]

Suit cognizable by Courts of Small Causes Act XXIII of 1861, s. 27 Zamindari dues
and cesses not coming within the classes of such suits Joinder of causes of action
between same parties.

The plaintiff claimed from the defendants, as joint decree-holders, a fourth
share of the proceeds realised by auction-sale through the Court of the Munsif of

certain houses, situate on land subject to a village-custom whereby a proprietary
due of the above amount was recognized and payable to the Hamindarof the said

land. The Division Bench of the High Court having referred to the Full Bench
the question whether claims for such zamindari dues or cesses were in the nature
of suits cognizable by a Court of Small Causes, held by the Full Bench that the
claim as brought does not fall wit bio any of the classes of suits cognizable by the
Courts of Small Causes ; aliier if the due is payable in virtue of a contract.

Special Appeal. No. 1452 of 1876, from a decree of J. W. Sherer, Esq. C. S. I.

Judge of Mirzapur, dated the 16th September 1876, affirming a decree of Munshi Madho
Lai, Munsif of Mirzapur, dated the 15th May 1876.
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Held by the Division Bench that the claim is not bad for misjoinder. as the
due was payable out of the sale proceeds taken out of Court by the decree-holders.

[P., 2 A, 905 ; 18 A, 430= A,W.N. (1896) 140 ; R., 2 A. 358,]

THE Board of Revenue, North-Western Provinces, representing the

Court of Wards as Manager of the estate of the Raja of Kantit (a minor),
sued in 1875 to recover from the defendants a sum of Rs. 115-8-0, a fourth

share of the sale-proceeds of certain houses belonging to one Jokhu Misr
situate on the estate of the said Raja of Kantit, which the defendants, as

decree-holders against the said Jokhu Misr, had attached and sold by auction

in 1873, through the Court of the Munsif of Mirzapur, and of which the

defendants had realised the sale-proceeds. The suit was based on an

alleged village custom obtaining in the Kantit estate by which the Raja
[445] as zamindar was entitled to receive as" huq-i-ehaharum" one-fourth

share of the sale-proceeds of property situate on the said estate as a proprie-

tary due. The defendants pleaded among other matters that as auction-

purchasers under their joint money-decree of distinct houses sold at different

times the suit was bad for misjoinder.
The Munsif found that the suit was not bad for misjoinder, as against

the defendants because they were sued as joint decree-holders who had
realised the sale-proceeds of the property, and not as auction- purchasers
thereof. The defendants in appeal before the Judge of Mirzapur repeated
the pleas contained in their reply to the suit, and the Judge finding the pleas
untenable affirmed the decision of the Munsif and dismissed the appeal
with costs.

In special appeal to the High Court a question having been raised as

to whether suits for
"
buq-i-chaharum," or other zamindari cesses were in

the nature of suits cognizable by a Court of Small Causes, the Court
(PEARSON and TURNER, JJ.) made the following order :

It appearing that there are conflicting rulings, *we refer to the Full

Bench the following question :

Are suits for
"
huq-i-chaharum" or other zamindari cesses of the

nature cognizable by a Court of Small Causes.

Munehi Sukh Ram and Maulvi MeTidi Hasan, for appellant.
The Senior Government Pleader, Lala Juala Prasad), for respondent.

OPINION OF THE FULL BENCH.
STUART, C. J., PEARSON, TURNER, and SPANKIE, JJ., concurring :

We have considered the language of the Small Cause Court Act, and hold

that the claim brought in this suit does not fall within any of the classes

of suits made cognizable by those Courts. The claim is for a zamindari
due customarily payable : it is not a claim for money due on contract, nor
for personal property or the value thereof, nor for damages. The opinion
at which we have arrived is in accordance with the more numerous rulings
of this Court, and with the practice of the Court to allow special appeals in

such cases although the sum in dispute is of less amount than Rs. 500.
It must not be understood that we impugn the [446] ruling that, where
"
chaharum "

is payable in virtue of a contract, the claim is of a nature
triable by a Court of Small Causes.

JUDGMENT OF THE DIVISION BENCH.
The Division Bench, upon the return of the case with the above find-

ing, dismissed the appeal on the grounds detailed in the judgment of the

Court delivered by

FULL
BENCH.

1 A. 44*

(F.B.).

A 139
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TURNER, J. The Full Bench being of opinion that a claim for
"
huq-

i-chaharum
"

is not cognizable by a Court of Small Causes we may
entertain the appeal.

FULL The first plea alone is urged that the claim is bad for misjoinder. This

BENCH, plea has for sufficient reasons been overruled by the Courts below. The
'

sale- monies, although the produce of the sale of more than one lot, have

1 A. 4 been taken out of Court by the decree-holders, the appellants, and they

(P.B.). must give up to the respondent, the zamindar, his due in respect of each

sale. The causes of action though several are between the same parties.

The appeal fails and is dismissed with costs.

Appeal dismissed.

1 A. W6.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

GANPAT EAI AND ANOTHER (Defendants) v. SARUPI (Plaintiff).*

[21st June, 1877.]

Money-decree passed on Mortgage-bonds Mortgage-rights not conveyed by Sale of Money-
decree,

The purchaser of a single money-decree passed on a bond hypothecating property
does not marely by his purchase acquire a lien upon the property.

ED., 78 P.R. 1905 = 135 P.L.R. 1905.]

ONE Badri Das, the mortgagee of certain lands anJ houses, obtained

in 1868 a money-decree on his mortgage bonds. The plaintiff's husband,
one Narayan Das, together with one Jamna Das, purchased in 1871 the

said decree. The said Narayan Das having died, the plaintiff brought this

suit as his widow and guardian of his minor sons, alleging that the said

Narayan Das by the purchase of the said money-decree acquired with his

co-vendee the mortgage-rights of Badri against the said property, and seek-

ing to [447] enforce a moiety of these rights by sale of the said property.
The defendants were the original mortgagors and certain auction-pur-
chasers of the said property under sales effected in execution of money-
decrees obtained by other persons against the said mortgagors. The
co-vendee having declined to join in the suit, was made a pro forma
defendant.

The defendants set up a number of pleas in the Subordinate Judge's
Court, but the Subordinate Judge overruled them and gave a decree to

the plaintiff.

The defendants in appeal to the High Court, in addition to the pleas

urged in the Court of first instance, relied on the further ground that
under the deed of sale conveying the rights conferred by the money-decree
of 21st December, 1868, no hypothecation rights against the property
passed to the purchasers of the said decree.

Pandit Bishambhar Nath and the Junior Government Pleader (Babu
Dwarka Nath Banarji), for appellants.

Munshi Hanuman Prasad and Babu Barodka Prasad, for respondent.

*
Regular Appeal, No, 21 of 1877, from a decree of Rai Bhankar Das, Subordinate

Judge of Saharanpur, dated the 4th December 1876.
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JUDGMENT.
The judgment of the Court was delivered by
TURNER, J. The sale in this case extended not to the original

debt but to the decree, and in the sale-deed no reference is made to any
securities held by the original creditor. In our judgment then the sale-

deed conveyed to the purchaser no title to the securities.

We do not say that if the debt itself had been sold, the purchaser
might not have been entitled to call upon the seller to assign the

securities. . That question when it arises will be determined in reference

to the terms of the contract, but in the case before us it is clear all that

was sold was the money-decree.
Instances may be suggested in which, the holder of such a decree

would be unwilling to part with the lien though willing to sell the decree.

He may, for instance, have a second mortgage of the same property, and
it would in our judgment lead to injustice to hold that the sale of the

decree carried with it necessarily the right to an assignment of all securi-

ties held hy the original creditor.

[448] Whether this be so or not the lien in the present instance has

not been assigned to the plaintiffs, and, therefore, they cannot claim the

benefit of it. The decree of the Court below must be reversed and suit

dismissed with costs.

Appeal allowed.

i A. 8 = 2Ind. Jar. 320.

APPELI/ATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Spankie.

BAKHAT RAM AND ANOTHER (Plaintiffs) v. WAZIR ALI
AND OTHERS (Defendants).* [29th June, 1877.]

Act XVIII of 1873 (North-Western Provinces Bent Act, ss. 7, 95 Sir landEx.proprie-
tary Tenant Mortgage of proprietary rights in a Mahal followed by sale Eject-
ment Mesne Profits Trespasser Jurisdiction Civil Court Revenue Court.

A suit to eject a person from land as a trespasser, a person who has entered

upon such land asserting his claim to the status of an ex-proprietary tenant, and
to recover from him mesne profits, is a suit cognizable by the Civil Court (1).

The possession of sir-land by conditional mortgagees must be treated as the

possession of the mcrtgagors ;
held accordingly that where the mortgagees of

certain proprietary rights inamahal, being in possession of such rights, pur-
chased the same at an auction sale, the sir-land included in the proprietary
rights was held by the mortgagors at the timo of the auction sale, within the

meaning of s. 7 of Act XVIII of 1873, and that after the sale, in virtue of the

provisir os of that section, they become entitled to a right of occupancy in the

sir-land.

Inasmuch the mortgagors had a right of occupancy in the sir-land, they could
not be treated as trespassers for ejecting the mortgagoes'tenant and taking posses-
sion ; but inasmuch as instead of giving notice to the mortgagees of their inten-

tion to avail themselves of such right and to enter on the sir-land as tenants, at

the same time, offering to pay such rent as might, having regard to the provisions
ofs. 7, be properly payable by them, they entered on the sir-land and ousted
the mortgagees' tenant, they rendered themselves liable for mesne profits,

*
Special Appeal, No. 399 of 1876, from a decree of Maulvi Nasir Ali Khan,

Subordinate Judge of Ghazipur, dated the llth January, 1876, reversing a decree of

Maulvi Ezid Bakah, Munsiff of Muhammadabad, dated the 20th August, 1875.

(1) See also Ohisa v. Didari, H.C.R., N.W.P. 1876, p, 267 ; Kughobar Mister v.

Bital, p, 228 ; and Mata Para Parshad v. Janki, p. 226.

1877
JUNE 21.

APPEL-

LATE
CIVIL.

1 A. 416,
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1877 THIS was a suit to eject the defendants as trespassers from certain

JUNE 29, sir-land and to recover mesne profits. The plaintiffs held [449] possession- of the share which included the sir land as conditional mortgagees. The
APPEL- sir land was sub-let by them to a tenant. The rights in the share remain-

LATE *n m 'De mor ';gagors i wno were the defendants in this suit, were sold at

p _ auction and purchased by the plaintiffs, who thus became possessed of the

_
'

share and the sir-land in full proprietary right. The defendants, the

1 A 448= Pta^iffs alleged, had ousted the plaintiffs' tenant from the sir land.

2 I d J
^e Defendants set up as a defence to the suit that, having lost their

82jj

'

proprietary rights, they were entitled, in virtue of s. 7 of Act XVIII
of 1873, to a right of occupancy in the sir land. The Court of

first instance, holding that, as at the time of the auction-sale the

plaintiffs were already in possession as mortgagees, they did not lose their

right to possession by purchasing the rights remaining in the mortgagors,

gave the plaintiffs the decree which they sought, without determining what
was the amount of mesne profits they were entitled to recover, although an
issue had been fixed as to this point. On appeal by the defendants, the

lower appellate Court held that the plaintiffs' rights as mortgagees
merged in the higher title acquired by the auction- sale, and remanded tha

suit to the Court of first instance, under s. 351 of Act VIII of 1859, in

order that it might take evidence as to the produce of the land, and then
determine whether or not the suit was cognizable by the Civil Court.

The plaintiffs appealed to the High Court, taking exception to the

lower, appellate Court's procedure, and contending that the suit was
. cognizable by the Civil Court, that if the defendants had any right in the

land, they could enforce it according to law, but could not eject the

plaintiffs' tenant, that the only questions in the suit were whether the

plaintiffs' tenant had been dispossessed, and what damages the plaintiffs

were entitled to ; and that, when the defendants adduced no evidence as to

the damages, although an issue was framed on that point, they could not

fairly complain of the decree of the High Court of first instance in that

respect.

Lala Lalta Prasad, for the appellants.

The Senior Government Pleader (Lala Juala Prasad) and Shah Asad
Ali, for the respondents.

[450] The suit was remanded to the lower appellate Court, under
s. 354 of Act VIII of 1859 ; the Court (after stating the facts of the case
and the manner in which it was dealt with by the lower Courts) making
the following

OEDEE OF EEMAND.
It was the duty of the lower appellate Court to determine for itself

whether or not the suit was cognizable by the Civil Court, and if it held
the suit to be cognizable to proceed to determine it, remitting an issue
under s. 354 touching damages, or if it found the suit was not cognizable
to dismiss it forthwith. That the suit as brought was cognizable by a
Civil Court, we see no reason to doubt. The plaintiffs contend that the
defendants ousted their tenant and took possession as trespassers. Such
a suit may be instituted in the Civil Court.

The question then arises whether the defendants are to be regarded as

trespassers or nob.



1] BAKHAT BAM V, WAZIB ALI 1 All. 51

In our judgment the Munsiff was in error in holding that the plaintiffs,

after the auction- sale, retained their position of conditional mortgagees.
The lower appellate Court properly held that, having acquired the rights

of the mortgagors, they thenceforward retained possession in full proprietary

right ; and inasmuch as up to the time of the auction-sale their possession
of the sir as mortgagees must be treated as possession of mortgagors, it

appears to us the defendants are entitled to contend that the sir was held

by them at the time of the sale, and that after the sale, in virtue of the

provisions of s. 7 of the Kent Act, they became entitled to aright of occu-

pancy in the sir as tenants at favourable rates; and if, in the assertion of

this right at the proper season of the agricultural year, they took posses-

sion, offering to pay the proper rent due from them, the plaintiffs have no

right to treat them as trespassers, but can only claim rent in the proper
Court.

In order to enable us to determine the suit and to avoid the necessity
for any further remand or remission of issues, we order the lower appel-
late Courb to try the following issues : (1) Under what circumstances did

the defendants take possession of the land in suit, and did they or did they
not inform the plaintiffs of their intention to take possession of it as

tenants, and of their readiness to pay [451] rent. (2) If at the time the

land was in the possession of the tenant, had the tenancy for the year in

which the tenant was ousted commenced prior or subsequently to the

auction-sale. (3) At what rent did the tenant hold the land in suit, and
what proportion, if any, of that rent had he paid for the year in which he
was ousted.

On the first issue the lower appellate Court found that the defend-

ants had ousted the plaintiffs' tenant, and that they did not inform the

plaintiffs of their intention to take possession of the sir land as tenants,
and of their readiness to pay rent. On the second issue it found that the

tenancy for the year in which the tenant was ousted commenced sub-

sequently to the auction-sale. On the third issue it found that the tenant

paid an annual rent of Rs. 7-2-0 and that he had paid no portion of that

rent for the year in which he was ousted. The lower appellate Courb

having returned its findings, the High Court delivered the following

JUDGMENT.
When the plaintiffs obtained the rights of the conditional vendors,

their rights as conditional vendees merged, and they became possessed of

the entire proprietary interest in the estate. Thereupon, by virtue of a

provision of the rent law recently introduced, the defendants became
entitled to hold their sir as tenants with rights of occupancy. Their

proper course was to have given notice to the purchasers of their intention

to avail themselves of their rights and to enter on the land as tenants, at

the same time offering to pay such rent as might, having regard to the

provisions of the Rent Act, be properly payable by them. It would then
have been incumbent on them, or on the purchasers, if they were unable
to agree to the amount of rent payable, to apply to the Revenue Court to

determine the rent. The defendants, without communicating with the

plaintiffs or taking any steps to have a rent assessed on the land, entered

and ousted the tenant. They cannot, nevertheless, be deemed trespassers,
for they have a right to the occupancy of the land, but the plaintiffs are

entitled to recover damages for the use and occupation of the land, and
we assess those damages at twenty-five per cent, less than the sum pay-
able by the tenant.

309
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The decree of the lower appellate Court, so far as it reversed the

claim for ejectment, is affirmed, so far as it dismissed the claim for [452]

damages it is in part affirmed and in part reversed, and the plaintiffs will

obtain a decree for the sum above-mentioned. Under the circumstances,

we order each party to bear their own costs in all Courts.

1 A. 452.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

PHULMAN EAI (Defendant] V.DANI KUARI (Plaintiff).* []2th July, 1877.}

Pre-emption Hindu Widow Wajib-ul-arz.

A Hindu widow holding by inheritance her deceased husband's share in a

Tillage fully represents his estate as regards such share, and is entitled to prefer
a claim to pre-emption as a share-holder in such village.

THIS was a suit to establish the plaintiff's right of pre-emption to a

share in a certain village, under a condition in the village administration-

paper by which, on the sale of a share, share-holders were entitled to pur-
chase in preference to strangers. The plaintiff was the widow of a

deceased share- holder. Phulman Eai, a defendant in the suit, who also-

claimed the right of pre-emption, set up as a defence to the suit, that the

plaintiff was not a share-holder, being in possession of her deceased
husband's share by way of maintenance, and not by inheritance, and that

she could not maintain the suit. The Court of first instance dismissed
the suit on the ground that the sale impugned by the plaintiff \vas only
made on her refusing to purchase. The lower appellate Court gave her

a conditional decree, being of opinion that she did not refuse to purchase.
It did not enter into the question raised by the defence of Phulman Rai,

Phulman Bai appealed to the High Court, raising the same defence
to the suit as he had raised in the Courts below. The High Court (Pear-
son and Turner, JJ.) remanded the suit to the lower appellate Court to

determine whether the plaintiff was a sharer in the estate or only entitled

to maintenance. The lower appellate Court did not distinctly determine
this issue, but found that the share in the plaintiff's possession was joint
and undivided ancestral property. To this finding, the plaintiff took

exception on the evidence.

[453] The Senior Government Pleader (Lala Juala Prasad} and
Pandit Ajudhia Nath, for the appellant.

Munshi Hanuman Prasad, for the respondent.

JUDGMENT.
The following judgment was delivered by the High Court :

TORNEB, J. (After finding on the evidence that the property waa
the separate property of the plaintiff's husband to which she succeeded by
inheritance). We must admit the objection taken to the finding on the
issue remitted, and it remains for us to determine whether a widow, hold-

ing her husband's share by inheritance, is entitled to pre-emption. In

*
Special Appeal No. 266 of 1877, from a decree of Maulvi Sustan Hasan, Subordi-

nate Judge of Gorakhpur, dated the 16th December, 1876, reversing decree of Maulvi
Hafit Bahim, Munaif of Bansgaon, dated the 27th October, 1876.
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our judgment so long as she enjoys the estate she fully represents the

estate and can claim to exercise all rights which would attach to it in the

hands of a male owner. The circumstance that the widow lived with the

vendors would not deprive her of her right, it being found that the claim

is not collusive.

Appeal dismissed.

1877
JULY 12.

1 A. 453.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

*
Regular Appeal, No. 110 of 1876, from a decree

Judge of Mirzapur, dated the 7th November, 1876.

311

DULAR CHAND (Plaintiff) v. BALRAM DASS AND OTHERS (Defendants').*

[16th July, 1877.]

Non-joinder of parties Rejection of Plaint.

A suit was instituted by one only of the partners of a firm in respeot of a cause
of action which had aocrued to all jointly. Notwithstanding that objection to

the non-joinder of the other partners was duly taken, the plaintiff contented
himself with putting in a petition on behalf of the other partners intimating their

willingness that the suit should proceed in the sole name of the plaintiff, instead

of applying to the Court to add the other partners as plaintiffs, la appeal the

High Court admitted the objection, and refusad, under the circumstances, to add
the other partners as plaintiffs.

[App., 14 A. 524 = A.W.N. (1892) 104 ; R., 7 B. 217 (219) ; 17 B. 6 (8) ; 18 M. 33 (37) ;

156 P.R, 1889 (F.B.) ; 159 P.R. 1889 (F.B.); D., 9 B. 311 (315).]

As to the nature of this suit it is sufficient, for the purposes of this

report, to state that the suit was brought on the 30th March, 1876. by one
of the five partners composing a firm in his own name, on a cause of action

which he had in common with the other partners of the firm. In the

written statement filed by one of the defendants on the 15th May, 1876,

objection was taken to the non-joinder of the other partners. On the 7th

June, 1876, on [454] behalf of the other partners, the plaintiff presented
a petition to the Court of first instance in which was stated as follows :

"
As Dular Chand (the plaintiff) has always been the head of the family

suits have always been instituted in the name of Dular Chand, and he

manages the firm. We obey him as our superior, and have no objection
to the suit which has been instituted on his part against the defendants ;

it may ba decided solely with reference to him." The Court directed the

petition to be filed with the record. An issue was fixed as to whether the

plaintiff could sue alone. This issue the Court, observing that
"

it is clear

that the partners are entirely at one in their interest and proceedings,
that the suit has been laid with the knowledge of all, and that Dular
Chand takes a leading part in business," decided in favour of the plaintiff.

On the other issues in the suit it decided against him and dismissed the

suit

In appeal to the High Court by the plaintiff, application was made
on his behalf for leave to amend the plaint by adding the other partners
of the firm as plaintiffs.

Munshi Hanuman Prasad and Pandit Ajodhia Nath, for the

appellant.

Messrs. Colvin and Howard, for the respondents.

of J.W. Sharer, Esq., 0-8.1.

APPEL-

LATE

CIVIE.

1 A. 452.
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1877
JULY 16.

APPEL-
LATE

CIVIL.

1 A. 453.

JUDGMENT.
The judgment of the Court, so far as it related to this application,

was as follows :

The appellant was badly advised by his pleaders in the Court below

to file his plaint in his sole name and not also in the name of the other

partners in the firm, for he had no sole cause of action against the res-

pondents. When the objection was taken by the respondents in the Court

below, the Court should either have made the other partner^ parties, or,

on this ground, have dismissed the suit. Even when the defect was point-

ed out, the appellant, instead of praying the Court to amend the plaint,

put in a petition on behalf of the other partners intimating their willing-

ness that the suit should proceed in the sole name of the appellant. The
Judge was in error in holding that a defect of which the respondents com-

plained and which, if it affected any party to the suit, affected them
could be thus cured.

[455] The appellant's pleaders in this Court at once recognised the

position in which their client was placed, and have preferred a petition

praying that the other partners may now be made parties. Although in

some instances parties have been added by this Court in the stage of appeal,

yet, seeing that the appellant elected to go to trial and the case was de-

cided in the Court below without amendment of the proceedings, we are

of opinion that in this instance we ought to refuse the application and
allow the objection.

We shall therefore dismiss the appeal, affirming the decree of the

Court below, not on toe grourds on which that decree was passed, but on
the preliminary ground that all the necessary parties were not joined as

plaintiffs, and that the appellant has shown no sole cause of action. The
appellant and his partners may of course bring a fresh suit.

Appeal dismissed.

1 A. 455,

APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Spankie.

HIEA CHAND (Defendant] v. ABDAL (Plaintiff).* [20th July, 1877.]

Redemption of Mortgage Suit for Contribution Misjoinder.

The purchaser of a share in a mortgaged estate, who has paid off the whole

mortgage-debt, in order to save the estate from foreclosure, can claim from each
of the other mortgagors a contribution proportionate to his interest in the

property, but he cannot claim from the other mortgagors collectively the whole
amount paid by him (1).

[Appl., 16 C.L. J. 148 (151) = 17 Ind. Cas. 45 (46); D., 12 A. 110= 10 A.W.N. 31.]

*
Special Appeal No. 618 of 1877, from a decree of Maulvi Sultan Hasan, Subord-

inate Judge of Gorakhpur, dated the 6th March 1877, affirming a decree of Maulvi
Hafix Rahim, Munsif of Bansgaon, dated the 22nd December, 1876.

(1) In Rujaput Bat v. Ali Khan, H C. R., N.-W.P.. 1873, p. 215, where a person,
who had been compelled to satisfy a decree obtained against him and other persons

jointly, sued such other persons for contribution, seeking a joint decree against them
for the money he had paid after deducting his own sbare, the High Court, instead of

dismissing his sun, remanded the case that the Court below might determine and

separately decree the respective shares of the other persons.
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THE plaintiff in this suit purchased at auction-sale the rights and
interests in a certain village of one Rameshar Chand. He subsequently
discovered that those rights and interests had been mortgaged jointly with

those of Hira Chand and another person. To save a foreclosure of the

mortgage the plaintiff was compelled to discharge the mortgage-debt. He
sued to recover the amount [456] of this debt from the mortgagors. The*
Court of first instance gave him a decree against all the defendants for the

sum claimed, which decree was affirmed by the lower appellate Court on

appeal by Hira Chand.
Hira Chand then appealed to the High Court, contending that the

suit as brought was unmaintainable.

Lala Lalta Prasad, for the appellant.

Babu Jogindro Nath Chaudhri and Shah Asad Ali, for the respond-
ent.

JUDGMENT.
The judgment of the High Court was delivered by
TURNER, J. The suit cannot be maintained as brought. The plaintiff,

respondent, the purchaser of a mortgagor's share, paid off the mortgage to

save the property from foreclosure. He thereby became entitled to call

upon each of the other mortgagors to contribute, that is to say, he could

claim from each a contribution proportionate to his interest in the property.
He has now claimed in the lump sum the whole amount paid by him from
the other co-sharers collectively, not even excluding his own quota.

The appeal is decreed, and as the ground is common to all the

defendants, and it would be inequitable to allow the decree to stand

against any of them, we reverse the decrees of the Courts below as against
the defendants who did not appeal as well as against the defendant who
has appealed. Hira Chand will recover his costs in all Courts. The other

defendants must pay their own costs.

Appeal allowed.

i A. 436 (F.B.) = 2 Ind. Jar. 260

FULL BENCH.

Before Sir Robfrt Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner, Mr. Justice Spankie and Mr. Justice Oldfield.

UDAI SINGH (Judgment debtor) v. BHARAT SINGH AND OTHERS
(Decree- holders).'* [23rd July 1877.]

Rival Decrees Decree of Her Majesty in Council Decree of the High Court Execution

of Decree.

On appeal by U, the High Court set aside a decree which the sons of K had,

obtained in the Court of first instance against U and certain other persons [457]
in a suit brought by them for possession of one-third of certain real property.
At the same time on appeal by two of the other persons aforesaid, it affirmed a
decree which U had obtained against these persons and the sons of K for posses*
sion of two-thirds of the same property, in a suit in which he had claimed posse?"
sion of the whole. It subsequently, on appeal by {/against that portion of the
decree made in the suit brought by him which dismissed his claim in respect to

* Miscellaneous Regular Appeal No. 50 of 1876, from an order of Babu Kashi Nath
Biswas, Subordinate Judge of Meerut, dated the 31st July, 1876.

1877
JULY 20,

APPEL-

LATE

CIVIL.

1 A, 453.

A I dO
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1877
JULY 23.

FULL
BBNCH.

1 A. 456

2 Ind. Jar.

260.

one-third of the property, reversed that portion and gave him a decree for the

whole. The sons of K appealed to Her Majesty in Council only from the decree

of the High Court setting aside the decree obtained by them in the Court of first

instance for one third of the property. Her Majesty in Council set aside this

decree of the High Court and restored the decree of the Court of first instance.

In the meantime U was put into possession of the whole property in execution

of the decree of the High Court which he had obtained in the suit brought by
him. When the sons of K, in execution of the decree of Her Majesty in Council,

applied for possession of one-third of the property, U opposed the application on
the ground that he was in possession undar a decree of the High Court which
had become final :

Held, by a Full Bench of the High Court that a decree of Her Majesty in

Council must be executed, notwithstanding that its execution involved the

disturbance of the possession obtained by U under the decree of the High Court
which had become final.

ONE Pern Singh died possessed of certain real property situated in

the district of Bulandshahr. On his death his widow succeeded to the

same. On her death it came into the possession of Padam Singh said to

be the adopted son of Pern Singh. One Mohar Singh sued to set aside the

alleged adoption, and to obtain possession of the property aa the sole heir

of Pern Singh. The suit went up to Her Majesty in Council. It was there

determined that Mohar Singh was only one of the heirs and not the sola

heir of Pern Singh. In order that it might be determined who were the

other heirs and what the extent of Mohar Sigh's right of inheritance in the

property was, Her Majesty in Council, remanded the suit to the High Court.

While the suit was before Her Majesty in Council, Mohar Singb died,

and his son, Udai Singh, entered into an agreement with Phul Singh and
Nathi Singh, the surviving sons of Dharajit, one of the heirs of Pern,

Singh, by which Phul Singh and Nathi Singh surrendered their rights of

inheritance in the property to Udai Singh. The High Court determined
on remand that Mobar Singh and Dharajit were entitled to succeed to

the property in equal shares. A decree was therefore given to Udai

Singh for possession of a moiety of the property, and in execution of

that decree he obtained possession of such moiety. Subsequently Bharat

Singh, Eanjit Singh and Bhola Singh, the [458] sons of Kundan Singh,
a third son of Dbarajit, who had died in his father's lifetime, sued Phul

Singh, Nathi Singh, and the heirs of Padam Singh to obtain possession
of one- third of the moiety of the property which had remained in the pos-
session of Padam Singh. Udai Singh was added as a defendant in this suit

on his own application. At the same time he brought a suit against
the sons of Kundan Singh, the heirs of Padam Singh, Phul Singh,
and Nathi Singh, in which he claimed the moiety in virtue of the agree-
ment with him entered into by Phul Singh and Nathi Singh. These suits

were tried together. In the first suit it was held by the Court of first

instance that the sons of Kundan Singh were entitled to a third share of

the moiety and a decree to that effect was given them. In the second
suit Udai Singh obtained a decree for two-thirds of the moiety, his claim
to one-third being dismissed. The heirs of Padam Singb did not appeal
from either of these decrees. Udai Singh appealed to the High Court from,

the decree in the first suit, but not from the decree in the second. Phul

Singh and Nathi Singh appealed to the High Court from the decree in the
second. The decree in the first suit was reversed by the High Court, that

in the second affirmed. Subsequently Udai Singh appealed from the decree

in the second suit, and obtained a decree for the whole moiety. The eons
of Kundan Singh appealed to Her Majesty in Council only from the decree

of the High Court in the first suit, and the decree of the High Court was
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reversed, and that of the Court of first instance restored. In the mean-
time Udai Singh, in execution of the decree of the High Court in the

second suit, obtained possession of the whole moiety.

The sons of Kundan Singh applied to the Court of first instance to FULL
obtain possession of one-third of the moiety in execution of the decree BENCH.
which they had obtained from Her Majesty in Council. Udai Singh

objected that that decree could not be enforced against him. The Court 1 A. 436

of first instance disallowed this objection, whereupon Udai Singh ap- (F.B.)"1

pealed to the High Court from the order disallowing the same, contending 2 Ind. Jutf.

that, having obtained possession of the moiety under a decree of the High 260.

Court which had become final, he could not now be dispossessed under

the decree of Her Majesty in Council.

[459] The case came on for hearing before Stuart, C.J., and Old-

field, J., by whom the question whether the application for the execution

of the decree of Her Majesty in Council might be granted was referred to

a Full Bench.
Mr. Conlan, Munahi Hanuman Prasad, and the Senior Government

Pleader (Lala Juala Prasad), for the appellant.

Pandits Bishambhar Nath and Nand Lai, for the respondents.

ORDER
PEARSON, TURNER, SPANKIE, and OLDFIELD, JJ., concurring: The

decree of the Privy Council must be executed, notwithstanding its execu-

tion involves the disturbance of the possession obtained by Udai Singh
under the decree of this Court which has become final. The decree of

the Privy Council is the later in date, and had Udai Singh desired to

secure his possession, he should have pleaded the decree of this Court in

the cross-suit when the suit in which the decree of the Privy Council

has been passed was before that tribunal in appeal.

STUART, C.J. Under the peculiar circumstances of this case, I do
not think that I ought to withhold my assent to the order agreed to by
my colleagues, although I desire to guard myself against the opinion, as

matter of law, that the decree of the Privy Council is as such a better

decree than the decree of any other Court of a prior date and which has

become final.

1 A. 459 = 2 Ind. Jur. 283.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

BHAGWAN SINGH AND ANOTHER (Plaintiffs) v. MURLI SINGH AND
ANOTHER (Defendants)

*
[27th July 1877. J

Act XV111 of 1973 (North-Western Provinces Bent Act), s, 7 Ex-proprietary Tenant
Sit land Mortgage of Proprietary rights in a Mahal.

Where a person mortgaged bis proprietary rights in a rnabal, which rights
consisted of certain lands occupied by him, covenanting to give the [460]
mortgagee possession for the purpose of cultivation and the payment of Govern-
ment revenue, and being at liberty to redeem the lands at any time at the end of

the month Jailh, such person could not resist a olaim on the part of the mortgagee

*
Special Appeal, No. 656 of 1877, from a decree of Maulvi Muhammad Abdul

Eaum Khan, Subordinate Judge of Agra, dated the 28th April 1877, modifying a decree
of Muhammad Muhi-ud-din Khan, Munsif of Jalesar, dated the 5th January, 1877.

Ml
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1877
JULY 27,

APPEL-

LATE

CIVIL.

1 A. 459 =
3 lod. Jar.

283.

for possession of the lands on the ground that he had a right of occupancy in the

lands under s. 7 of Act XVIII of 1873 such section not being applicable, and

contemplating something more than a mere temporary transfer of proprietary

rights.

[Diss., 7 A.553 (P.B.) ; R,, 16 A. 337.]

THIS was a suit in which the plaintiffs claimed from the defendants

possession of 32 bighas 9 biswas of land which comprised the proprietary

rights of the defendants in a certain mahal. These lands, which the defend-

ants themselves cultivated, were mortgaged by them to the plaintiffs, on
the understanding that the plaintiffs were to occupy the same, that they
should pay the Government revenue, and that the defendants might redeem
the lands at any time at the end of the month Jaith.

The defendants failed to give the plaintiffs possession, and the latter

consequently brought this suit. The Court of first instance gave the

plaintiffs a decree. On appeal by the defendants the lower appellate

Court held that they had a right of occupancy in the lands, under the

provisions of s. 7 of Act XVIII of 1873, and modified the decree of the

Court of first instance, giving the plaintiffs a decree
"
for declaration of

right and possession as mortgagees by preservation of the defendants'

tenancy-rights."
On special appeal by the plaintiffs to the High Court, it was contend-

ed by them that s. 7 of Act XVIII of 1873 was not applicable, and that

they were entitled to the possession of the lands.

Munshi Hanuman Prasad, for the appellants.
The Junior Government Pleader (Babu Dwarka Nath Banarji) and

Mir Zahur Husain, for the respondents.

JUDGMENT.
The judgment of the Court, so far as it related to the above conten-

tion, was as follows :

SPANKIB, J. We understand that the share of the defendants is ex-

pressed in bighas, of which they are in possession and which they culti-

vate. These they have mortgaged to the plaintiffs, covenanting to give

possession of the same for the purpose of cultivation and the payment of

Government revenue. They can redeem the land in any year in Jaith.

Section 7 of the Bent Act does not appear [461] to apply to this case. The
defendants have not lost or parted with their proprietary rights, attached to

which is a certain proportion of sir land, of which they might claim, under
s. 7 of Act XVIII of 1873, a right of occupancy as ex-proprietary tenants.

The section not only contemplates something more than a mere temporary
transfer ot proprietary rights, but in the particular case before us the lands
in the occupation of the share-holders are the measure of each man's
share, and the lands of the defendants are the subject of the mortgage.
The plaintiffs are entitled to a decree as claimed.

Appezl allowed.
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1 A. 461 (F.B.) = 2 Ind. Jar. 322. 1877

FULL BENCH. AuQ 3>

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, FULL
Mr. Justice Turner, and Mr. Justice Spankie. BENCH.

THE EMPRESS OF INDIA v. DARBA AND OTHERS. [3rd August, 1877.]
* i61

(F.B.) =
Act VIII of 1873 (Nortliern Indian Canal and Drainage Act), s. 70 Act ZLVof 1860 inH jnr

(Indian Penal Code), s. 65 Act X of 1872 (Criminal Procedure Code), s. 309 Act

I of 1868 (General Clauses Act), s. 5. 322 -

Section 309 of the Criminal Procedure Code does not extend the period of

imprisonment which may be awarded by a magistrate under s. 65 of the Indian
Penal Code ; it only regulates the proceedings of magistrates whose powers
are limited (1).

[P., 10 M. 165 (167) = 2 Weir 30 ; 10 M. 166-n= 2 Weir 26 ; R., L.B R. (1893-1900),
494 (495).]

THIS was a reference to the High Court by Mr. H. M. Chase, District

Judge of Sahranpur, under s. 296 of Act X of 1872, of the cases of nine

persons convicted under s. 70 of Act VIII of 1873 of various offences under
that section. These persons were only fined. The sentences of imprison-
ment awarded in default of payment of the fines inflicted were all in excess

of one-fourth of the maximum period of imprisonment allowed by s. 70.

The reference was made on the ground that these sentences were illegal in

view of s. 65 of the Indian Penal Code. Turner, J., having held on a

former occasion that such sentences were illegal in view of that section,

Spankie, J., before whom the reference was laid, referred to a Full Bench
the question whether the sentences in the cases referred were legal or

illegal, thinking that s. 309 of Act X of 1872 left the matter in some
doubt.

UDGMENTS.

[462] The following judgments were delivered by the Full Bench:

STUART, C. J. The question referred to us relates to the legality or

illegality of sentences passed by two Canal Deputy Magistrates on
conviction before them in nine cases for offences under s. 70 of the North-

ern Indian Canal and Drainage Act VIII of 1873, in respect of the

sentences of imprisonment awarded in default of the fines imposed, for

there is no question as to the legality of the fines themselves. (The learned

Chief Justice then stated the convictions and sentences and continued :)

Section 70 of Act VIII of 1873 provides that for such offences as these

convicted persons "shall be liable on conviction before a Magistrate of such

class as the Local Government directs in this behalf to a fine not exceeding

Es. 50, or to imprisonment not exceeding one month, or to both." There

can therefore be no doubt of the legality of the fines imposed in the cases

mentioned, but the sentences of imprisonment awarded respectively in

default of payment of the fines are clearly illegal, as will presently appear.

The Canal Act VIII of 1873 does not appear to contain any other provision

for convictions under s. 70 than that I have just quoted, and it must
be interpreted by reference to the general law relating to sentences in

criminal cases.

That law will be found in the first place in s. 309 of the Criminal Pro-

cedure Code, the last clause of which provides that
"
when a person is

(1) Contrast Reg. v. Muhammad Saib, 1 M. 277.
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1877 sentenced to fine only, the Magistrate may award such term of imprison-
AUG, 3, ment in default of payment of fine as is allowed by law, provided the

amount does not exceed the Magistrate's powers under this Act." Then
FULL by the General Clauses Act I of 1868, s. 5, it is enacted that

"
the provi-

BENCH. sions of ss. 63 to 70, both inclusive, of the Indian Penal Code, shall apply
to all fines imposed under the authority of any Act hereafter to ba passed,

1 A. 461 unless such shall contain an express provision to the contrary." Act VIII
(F.B.)= of 1873 contains no express provision to the contrary of the section of the

2 Ind. Jar. Act last quoted, and we are therefore to find the law relating to sentences
322. of imprisonment in default of fines within the provisions of ss. 63 to 70,

both inclusive, of the Indian Penal Code, and of these 64 and 65 appear
to be the sections applicable to the sentences under consideration. I do
not see that s, 67 has anything to do with the question, for that section

deals [463] solely with offences "punishable with fine only," whereas the

offences contemplated by s. 70 of Act VIII of 1873 involve liability
"
to a

fine not exceeding Es. 50, or to imprisonment not exceeding one month or

to both,
"

or, as it is otherwise put in s. 65 of the Indian Penal Code,
offences "punishable with imprisonment as well as fine." Section 64 pro-

vides :

"
In every case in which an offender is sentenced to a fine, it shall

be competent to the Court which sentences such offender to direct by the

sentence that, in default of payment of the fine, the offender shall suffer

imprisonment for a certain term, which imprisonment shall be in excess

of any other imprisonment to which he may have been sentenced, or to

which he may be liable under a commutation of a sentence :" and by s. 65
"
the term for which the Court directs the offender to be imprisoned in

default of payment of a fine shall not exceed one-fourth of the term of im-

prisonment ivhich is the maximum fixed for the offence, if the offence be

punishable with imprisonment as well as fine."

Thus, at last we arrive at the rule to be applied to sentences such as

are now before us, and under which the imprisonment to be awarded in

default of a fine, when the offence is punishable by both penalties, is one-

fourth of the term of imprisonment which is the maximum fixed for the

offence. In all these canal convictions the maximum imprisonment is

one month, and, therefore, the Deputy Magistrates here were not compe-
tent to award more than one-fourth of the month, or say one week, and
this, of course, under the General Clauses Act I of 1868, s. 2, cl, 18, applies
to either description of imprisonment, simple or rigorous.

From all this it is very clear that the sentences of imprisonment in

default of the fines passed by these Canal Deputy Magistrates were illegal,

and to that extent they ought to be quashed. It is otherwise, as I have
already remarked, as to the fines, which, however, we are informed have
all foeen paid.

PEAESON, TURNER and SPANKIE, JJ., concurring : Offences under
the Canal Act may be punished by fine not exceeding Es. 50, or imprison-
ment not exceeding one month, or both. The 64th section of the Indian
Penal Code enables the Court, in every case in which an offender is

sentenced to fine, to direct that in default of payment of the fine the
offender shall suffer imprisonment. The 65th and [464] 67th sections of

the Indian Penal Code declare what shall be the limit of this imprison-
ment. VVhen an offence is punishable with imprisonment as well as fine,

the imprisonment which can be awarded in default of payment of fine is

limited, by s. 65, Indian Penal Code, to one-fourth the maximum fixed for

the offence ; but if the offence be punishable with fine only, it was
necessary to set up another standard, and accordingly by s. 67, Indian
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Penal Oode, a scale was fixed varying with the amount of fine which could 1877

be imposed. Auo. 9.

It may be admitted that in some few instances these sections work FULL
an anomaly in that when fine alone is imposed as the punishment for an

_^
offence punishable with fine, or imprisonment, or both, the term of impri-

m '

sonment to which an offender may be sentenced in default of payment of
^ A~48i

the fine is less than could be awarded in default of payment of a fine of
/p 3 \ =

equal amount imposed for an offence punishable with fine only. Thus, if
2 Ind Jnr

for affray, an offence punishable with imprisonment, or fine, or both, an
22

offender be sentenced under s. 160 of the Indian Penal Code to a fine of

Es. 50, the imprisonment which can be awarded in default is limited to

one-fourbh of a month, while if an owner of land be convicted under s. 154

of the Indian Penal Code for omitting to give information of a riot, an

offence punishable with fine only, and be sentenced to pay a fine of Es. 50,

he can be sentenced in default of payment of the fine to imprisonment for

two months. This anomaly can occur but in few instances, and it is not

very important, because the Court is not confined, in sentencing an offender

for an offence punishable by fine, or imprisonment, or both, to inflict a fine

only, but may also impose a substantive sentence of imprisonment. More-

over, the imprisonment imposed in default of payment of fine does not if

suffered satisfy the fine, but the fine may, nevertheless, be levied on the

property of the offender if any can be found.

The 309th section of the Code of Criminal Procedure makes ss. 64 and
65 of the Indian Penal Code applicable not only to offences punishable
under the Penal Code, but to offences punishable under any law in force

for the time being, and therefore applicable to offences punishable under
the Canal Act. The provisos to that section do not extend the period of

imprisonment which may be awarded under the provisions of s. 65 of the

Indian Penal Code [465] otherwise they would not be confined to Magis-
trates, but would be extended to all Criminal Courts. They were enacted

then to regulate the proceedings of Magistrates whose powers are limited.

Thus, although a Court of Session, in sentencing an offender for criminal

breach of trust, may, in addition to imprisonment and fine, sentence the

offender, in default of payment of the fine, to undergo imprisonment for

nine months, or one-fourth the maximum of imprisonment which may be

awarded for the offence, a Magistrate of the second class, whose powers
are limited to six months, convicting an offender of the same offence, and

punishing him with fine and imprisonment, can only sentence him, in

default of payment of fine, to undergo imprisonment for one-fourth of

six-months, although if he punishes the offender with fine only, he may,
under the second proviso to s. 309 of the Code of Criminal Procedure,

award, six months as the period of imprisonment to be undergone in default

of payment of fine, the term allowed by law being nine months. These
observations may serve to explain the object of the provisos, which it has

been suggested may extend the powers of Magistrates so as to authorise

the imposition of a longer term of imprisonment than could be awarded
under s. 65 of the Indian Penal Code.

In the case of a canal offence, which is punishable with fine and

imprisonment, the maximum period of imprisonment in default of

payment of fine allowed by law is one-fourth of one month, and if the

Magistrate punishes an offender for such an offence with fine only, he can
award1

, in default of payment of the fine, no longer term.
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1877 1 A. 465 (P.O.) = 4 I A. 166= 3 Bar. P C.J, 733 = 3 Suth. P.C.J. 438.

JPNK 13< PEIVY COUNCIL.

PRIVY PRESENT :

COUNCIL. Sir James W. Colvin, Sir Barnes Peacock, Sir Montague E. Smith
and Sir Robert P. Collier.

(P C )
= {On appeal from the High Court of Judicature, North-Western Provinces.]

ft LA. 166 =

8 Sap. P.C.J, MUHAMMAD EWAZ AND OTHERS (Plaintiffs) v. BIRJ LAL AND
735 = 3 ANOTHER (Defendants). [13th June, 1877.]

Sn th P G J
The Indian Registration Act VI11 of 1871 Construction of s. 35 Non-compliance with

"
provisions of.

The words of a. 35 of the Indian Registration Act, VIII of 1871, which provide
that

"
if all or any of the persons by whom the document [i e

, the document

presented for registration] purports to be executed deny its [466] execution, or if

any such person appears to be a minor, an idiot, or a lunatic, or if any person by
whom the document purports to be executed is dead and his representative or

assign denies its execution, the registering officer shall refuse to register the docu-

ment," taken literally, seem to require the registering officer to refuse registra-

tion of a deed which purports to be executed by several persons if any one of them

deny execution, or appear to be a minor, an idiot, or a lunatic.

Since such a construction would oause great difficulty and injustice, and would
be inconsistent with the language and tenor of the rest of the Act, the words in

question must be read distributively, and construed to mean that the registering

officer shall refuse to register the document quoad the persons who deny the

execution of the deed, and quoad such persons as appear to be under any of the

disabilities mentioned.

The registration of a deed is not necessarily invalid by reason of a failure on
the part of the registering officer to comply with the provisions of the Regis-
tration Act.

Sah Mukhun Lai Panday v, Sah Koondun Lai (1) referred to and approved.

[Rel. on., 11 Ind. Cas. 925 (926) = 14 0. 207 ; ippr. 20 Ind. Gas. 885 (390) = 14 M.L.
T 237 ; Appl ,

5 A. 599 = A.W.N. (1883) 155 ;
13 B. 449 (457) ;

J8 C. 556 (563)

(F B.) ; 23 M. 580(582); R., 4 A. 384; 11 A. 319 ;
21 A. 281 (284) (P B.) = A.

W.N. (1899) 59 ; 26 A. 57 (59) = A.W.N. (1903) 195 ; 34 A. 253 (258) = 9 A.L J.

188 = 13 Ind. Cas. 531 ; 34 A. 331 (337) = 9 A.L.J. 420=15 Ind. Oas. 881(883); 24
M.L.J. 664 (671, 672) = 1913 M.W.N. 525; 6 B. 96 (100); 8 C. 597 (602) (F.B.);
410. 972 (P.O.) = 16 Bom. L.R. 400= 12 A.L.J. 774 = 16 M.L.T. 6= (19 14) M.W.
N. 462 = 23 Ind. Cas. 637 = 27 M.L.J. 80=18 M 364 (366); 1 C.P.L.R. 11 (12);

6C W.N. 329; 18 C.W.N. 817 = 19 C.LJ. 484; Expl., 35 A. 34 (35)
= 10 A.L.J.

440; D., 7 A. 590; 23 A. 233 (P.C.) = 3 Bom. L.R. 114 = 5 C.W-N. 177 = 28 I.A.
15 = 11 M.L.J. 58 = 7 Bar, P.C.J. 829 ; 5 C.LJ. 188.]

THIS was an appeal from a decree of the High Court at Allahabad,
dated the 16th March, 1875, reversing decrees of the Judge and Subordi-

nate Judge of Bareilly in favour of the appellants (2).

The question of law involved in the case was as to the admis-

sibility in evidence and the effect of a deed of a sale of shares in certain

villages purporting to be executed by three persons, which had been
admitted to registration by the registering officer, although only two of

the persons purporting to execute attended before him and admitted
execution, and execution was denied on behalf of the third.

The High Court in the judgment under appeal held that the registra-
tion of the deed was wholly invalid, and that it consequently could not be
received in evidence even against the parties admitting execution.

(1) 15 B.L.R. 228; 2 I.A. 210= 24 W.R. 75.

(2) Bee H.C.R. N.W.P, 1875. p, 186, (7 N.W.P.H.C.R, 185.)
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The facts of the case and the material issues arising therein are fully 1877
disclosed in their Lordships' judgment. JUNE 13.

Mr. Cowie, Q. G., and Mr. Graham, for the appellants, contended

that there had been a full comoliance with the provisions of the Registration PRIVY
Act, and that, at any rate, the registration was sood as against the two COUNCIL.
vendors who appeared before the Registrar [467] and admitted execution.

Ftitteh Ghand Sahoo v. Leelumber Singh Dass (1) and Sah Mukhun Lall 1 A. 65

Panday v. Sah Koondun Lall (2) were cited. (P.C.) =
Mr. Doyne for the respondents : The appellants' instrument of sale 4 l.A. 166 =

had not been registered in accordance with the Registration Act, s. 35, and, 3 Bar. P.C.J.

therefore, under s. 49 of that Act, did not affect any of the properties 735=3

comprised therein, and was not receivable in evidence. Snth. P.C.J.

Mr, Cowie replied. *38.

JUDGMENT.
At the close of the argument their Lordships' judgment was delivered

by
SIR MONTAGUE E. SMITH : This is a suit brought by the appellants,

the sons and heirs of Shore Muhammad, the veadae under a deed of sale

which on the face of it purports to have been made by three persons,
Mubarak Jan, and her two sons, Hayat Muhammad and Salamatulla.

The sale was of certain shares in two mauzas, the shares which each held

not being specified. It must be taken, however, on this appeal, that

although the amount of the shares to which each of the parties was
entitled is not yet ascertained, the shares were held in such a manner that

each might separately dispose of his own shares. The respondents, who
are purchasers under a subsequent deed of sale, and who impeach the deed

of sale to Shere Muhammad, contend that the last mentioned deed cannot
be read in evidence because it was not properly registered. The deed has

been in point of fact registered, and it lies upon the respondents, who
impeach that registration, to show the facts which invalidate it. They
have not proved that the shares were held jointly, nor does it appear that

that point was made in either of the appeals below.

The Subordinate Judge of Bareilly and the Judge of Bareilly, to whom
the case went from the Subordinate Judge on appeal, found that the mother
had not executed the deed, but that the two sons had done so, and a

decree was given by the Subordinate Judge, which was affirmed by the

Judge, in these terms :

"
That a decree be given to the plaintiff for the

completion of the sale [468] deed, dated 14th January, 1874, to the extent

of the rights of Hyat Muhammad and Salamatulla, defendants, in the

shares of mauzas Tah and Kashinpur Maupur against the said defendants

and the vendees, and the claim for possession of the said shares, and for

the rights of Musammat Mubarak Jan, be dismissed." That decree may
be taken to be a declaration that the appellants, aa the heirs of the vendee,

are entitled to the rights, whatever they were, of Hyat Muhammad and
Salamatulla in these mauzas. The decree goes no further, it refuses to

decree possession ; and, from the reasons given by the Judge for his

decree, it would seem that the amount of the shares to which each was
entitled had not been proved before him.

Ftom these judgments there was a special appeal to the High Court,

and the only question upon which the High Court decided, and which
alone their Lordships think it material to consider, is that of registration.

(1) 14 M.I.i. 129, (2) 15 B.L.R. 228= 2 LA. 210= 24 W.R. 75.
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1877 The High Court came to the conclusion thafc the registration of the deed

JUNE 18, of sale to Shere Muhammad was null, because the requisites of the

Kegistration Act had not been complied with.

PRIVY Ik appears that the deed was brought to the Eegistrar on the 15th

POTTNCIL Januarv ' ^e vendors did not attend, and it became necessary to summon
them. The two sons appeared on the following day, and admitted their

1 A. 468 own execution, but denied that of their mother. The deed purports to

(P.C.) = have been executed by the two sons, each in his own handwriting, and by
4 I A. 166= tne mother, Musammat Mubarak Jan, by the hand of Hyat Muhammad.
3 Bar. P.C.J. The sons admitted their own signatures and execution, but stated that

733=3 their mother had not assented to the sale. The Sub-Eegistrar made

Suth. P.C.J, ^ne endorsements which are found upon the deed, and which consist of

438 three separate paragraphs. The first endorsement was made on the 15th

January, the day on which the deed was presented for registration, and
is to the effect that the deed between the hours of 10 and 11 was present-
ed for registration in the office of the Officiating Sub-Kegistrar by Chotay
Lai, the agent of the vendee, who also applied for the compulsory attend-

ance of the vendors.

The two sons having attended on the following day, and made the

admissions and statement above referred to, the Sub-Registrar [469] made
this endorsement:

"
Hyat Muhammad and Salamatulla, sons of Amirulla

(sect Shaikh Panjabi, occupation zamindari), and residents of Pilibhit, in

the district of Bareilly, two of the three vendors named in this sale-deed,

were indentified," and so on, stating the identity, and their written deposi-

tions were taken down on separate papers, according to the application
of the manager of the vendee for the compulsory attendance of the vendors.

The said vendors admitted before me, in their written deposition, that

they had executed the sale-deed now in the office, including therein the

name of their mother, and completed it by having it duly signed and wit-

nessed, but that they had this sale-deed drawn up without consulting
their mother, and she was not a consenting party to it ; that they had not

received any money from this vendee, and they, having leceived a larger

amount of consideration from Baijnath, etc., executed a sale-deed in their

favour, and had it registered, and that they had no mind to have this sale-

deed registered." The last statement, that they had no mind to have the

deed registered, appears to have been treated as a refusal on their part to

endorse the document
; but the Act gives power to the Eegistrar to

register, notwithstanding such a refusal, and accordingly the Eegistrar
did register the deed in the formal manner required by the Act, and made
this formal endorsement of registration upon the instrument :

"
This

document is registered at No. 40, page 299, vol. 11, Register No. 1, on
16th January, 1874."

The deed of sale to the respondents, which also bears date on the

14th January, 1874, had been brought to the Registry on the 15th ; and all

the vendors having admitted, either by themselves or their agent, that that

deed had been executed, it was registered on that day. Nothing, however,
turns upon the priority of the registration of this deed, because by the pro-

visions of the Act a deed operates nob from the time of its registration, but

from the time when it would have commenced to operate if no registration

had been required. If, therefore, a deed is tendered for registration within

the time prescribed by the Act, and registered, it is immaterial thta another

deed has obtained priority of registration.

These being the facts of the case, the High Court have decided that

the execution of the deed not having been admitted by the [470] mother
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and her authority for its execution having been denied, it was improperly 1877
registered, and could not be received in evidence as against the sons. The JUNE 18.

decision is founded mainly on the 35th section of the last Eegistration Act,

VIII of 1871. Before coming to that section it will be right to call atten- PKIVY
tion to the scheme of the Act, with a view to see whether the general COUNCIL
provisions do not furnish a context, by which to construe the language used
in the 35th section. 1 A. 465

The 17th section describes the documents required to be registered. (P.C.) =
The 23rd prescribes the time within which deeds are to be presented for 4 I. A. 166 =
registration, viz., a period of four months after their execution ; and there 3 Bar. P.C.J.

is a proviso to that section to which it is material to call attention. It is 735 = 3

this :

''

Provided that where there are several persons executing a docu- Suth P.C.J.

ment at different times, such document may be presented for registration 438.

and re-registration within four months from the date of each execution."
It is plain that under that proviso a deed, say, by several vendors, may
be registered as to one or two of them when oae or two have executed
the deed, and may be again registered when others have at a later period
executed it. Then come the 34th and 35th sections, which are the most
important sections to be considered. The 34th enacts that,

"
subject to

the provisions contained in this part and in sections 41, 43, 45, 69, 76 and

86, no document shall be registered under this Act, unless the persons
executing such document or their representatives, assigns, or agents author-

ised as aforesaid appear before the registering officer within the time
allowed for presentation." There the persons described are the persons
executing the document ; not those who on the face of the deed are

parties to it or by whom it purports to have been executed, but those who
have actually executed it. Then there is power to enlarge the time, and a

provision that the appearances may be simultaneous or at different times.

Then "the registering officer shall thereupon inquire whether or not such
document was executed by the persons by whom it purports to have been

executed," and "satisfy himself as to the identity of the persons appearing
before him and alleging that they have executed the document, and, in the

case of any person appearing as a representative, assign, or agent, satisfy

himself of the right of such person so to appear." The 35th section is :

"
If

all the persons executing [471] the document" again, not
"
purporting to

execute it,
"

but
"

if all the persons executing the document appear person-

ally before the registering officer and are personally known to him, or if he
be otherwise satisfied that they are the persons they represent themselves to

be, and if they all admit the execution of the document, or, in the case of

any person appearing by a representative, assign, or agent, if such represen-

tative, assign, or agent admits the execution, or if the person executing the

document is dead and his representative or assign appears before the

registering officer and admits the execution, the registering officer shall

register the document as directed in sections 58 to 61 inclusive.
" Then

comes the enactment which occasions the difficulty :

"
If all or any of

the persons by whom the document purports to be executed deny its

execution, or if any such person appears to be a minor, an idiot, or a

lunatic, or if any person by whom the document purports to be executed

is dead and his representative or assign denies its execution, the register-

ing officer shall refuse to register the document.
"

These words, taken

literally, undoubtedly seem to require the registering officer to refuse to

register a deed which purports to be executed by several persons if any
one of those persons deny the execution. Such a construction, however,
would cause great difficulty and injustice, which it cannot be supposed
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1877 the Legislature contemplated, and would be inconsistent with the language

JUNE 13. and tenor of the rest of the Act ; their Lordships, therefore, think the words

should be read distributively, and be construed to mean that the registering

PRIVY officer shall refuse to register the document quoad the persons who deny

COUNCIL, the execution of the deed, and quoad any person who appears to be a

minor, an idiot, or a lunatic. There appears to be no reason for extending

1 A. 465 the clause further than this, so as to destroy the operation of the deed as

(P.C.)= regards those who admit the execution, and who are under no disability,

4 I. A. 166= which would be the practical effect of a refusal to register at all. The

3 Bar. P.O. J. proviso in the 23rd section to which allusion has already been made shows

735 = 3 that the Legislature contemplated a partial registration of a deed, that is,

Suth. P.C.J. partial as to the persons executing it. Now it would be extremely difficult

438. to give effect to this enactment in the 35th clause in its literal meaning, and
at the same time to give effect to the proviso in the 23rd clause. To do

[472] so would certainly create an anomaly. Supposing three vendors

live in different places, and are called upon at different times to execute

the deed of sale, in that case there undoubtedly may be three several

registrations. Supposing No. 1 and No. 2 attend the Registrar and admit

the execution of the deed, and it is registered, bat No. 3 afterwards comes
and denies the execution of the deed, what is to be the consequence? Is

the previous registration of the two to ba rendered invalid ? If so, effect

could not be given to the proviso. And if that registration is not to be

invalid, what difference in principle can there be between the case where
three vendors appear at different tirnes to admit or deny the execution,

and where they appear at the same time to admit or deny the same fact ?

That which is required of them is precisely the same in both cases, and
the admission and denial ought in reason to have the same effect in both.

Their Lordships cannot but think thai considerable light is thrown

upon the intention of the Legislature by the provision that there may be

under the circumstances mentioned a registration and re-registration of

the same document.

Again, the registering officer is to refuse to register, not only in the case

of persons who deny the execution of the deed, but in the case of persons
who appear that is, who appear to him to be minors, or idiots, or

lunatics. Suppose a deed executed by three persons, two of whom were
under no disability, and who admit their execution, but the third had be-

come a lunatic, it would follow if the construction contended for by the

respondents were to prevail, that that deed could not be registered against
the persons who admitted their execution, and who were under no disability.

The consequences of such a construction would be so injurious that it

cannot be supposed that the Legislature intended to produce them. The
consequences of non-registration are pointed out in the 49th section, and
are of the most stringent description :

" No document required

by section 17 to be registered shall affect any immovable property
comprised therein, or confer any power to adopt, or be received as

evidence of any transaction affecting such property or conferring
such power, unless it has been registered in accordance with the pro-
visions of this Act." The effect, therefore, in the case [473] which has

just been supposed, would be that the deed could not be given in

evidence against those who had executed it, and who were under no
disability, because some other person interested in the property, and
made a party to it, had become lunatic (it may be after the execution),
or appeared to the Registrar to be lunatic. No injustice is done by ad-

mitting a deed to registration, because the effect is no more than to
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satisfy an onerous condition before the deed can be given in evidence ; 1877
and when in evidence, it is subject to every objection that can be made to it JUNE 13.

precisely as if no registration had taken place ; whereas when registration

is refused, the effect may be to deprive the party altogether of perfectly P RIVT
good rights which he might have under the deed but for the Eegistration COUNCIL
Act.

J

The Act gives little discretion to the Sub-Eegistrar. He is bound ix ges

either to register or not to register when he is satisfied by the admission or (P.C.) =
denial of the parties that the deed has been executed, and no discretion is 4 I.A. 166 =
given to him to inquire further into the matter. He can only obtain from 3 gar. P.O. J.

the parties or their agents the admission or the denial. But provision is 735=8
made for an appeal from his refusal to register to the District Court, and goth. P.C.J.

that Court is empowered to go into evidence, and if the District Judge is $33.

satisfied that the deed was executed by the parties, he is then to order the

registration. The power of that Court, however, does not and could not

arise in this case, because in point of fact the Sub-Eegistrar did register

the deed.

Their Lordships do not think it necessary to refer specifically to the

other sections in the Act. They have referred to those which furnish, in

their view, a context to explain and cut down the generality of the words
used in the 35th section.

This point will of course dispose of the appeal. But there is another

part of the judgment of the High Court which their Lordships think

requires consideration. The High Courb say :

"
It has been held by this

Court more than once that unless a deed be registered in accordance with
the substantial provisions of the law, it must be regarded as unregistered,

though it may in fact have been improperly admitted to registration."
Their Lordships think this is too broadly stated, if the High Court is to be
understood to mean that in all cases were a registered deed is produced, it

is open to the party objecting to the deed to contend that there [474] was
an improper registration, that the terms of the Eegistration Act in some
substantial respects have not been complied with. Undoubtedly it would
be a most inconvenient rule if it were to be laid down generally that all

Courts, upon the production of a deed which has the Eegistrar's endorse-

ment of due registration, should be called on to inquire, before receiving it

in evidence, whether the Eegistrar had properly performed his duty.
Their Lordships think that this rule ought not to be thus broadly laid

down. The registration is mainly required for the purpose of giving

notoriety to the deed, and it is required under the penalty that the deed
shall not be given in evidence unless it be registered. If it be regis-

tered, the party who has presented it for registration is then under the

Act in a position which prima facie at least entitles him to give the

deed in evidence. If the registration could at any time, at whatever
distance of time, be opened, parties would never know what to rely upon,
or when they would be safe. If the Eegistrar refuses to register, there

is at once a remedy by an appeal ; but if he has registered, there is

nothing more to be done. Supposing, indeed, the registration to be
obtained by fraud, then the act of registration, like all other acts

which have been so arrived at, might be set aside by a proper pro-

ceeding. The 60th section is :

"
After such of the provisions of sections

34, 35, 58 and 59 as apply to any documents presented for registration
have been complied with, the registering officer shall endorse thereon a

certificate containing the word
'

registered'
"
together with the number and

page of the book in which the document has been copied. Such certificate
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1877 shall be signed, sealed, and dated by the registering officer, and shall then

JUNE 13. be admissible for the purpose of proving that the document has been duly

registered in manner provided by this Act, and that the facts mentioned

PRIVY in the endorsements referred to in section 59 have occurred as therein

COUNCIL mentioned." The certificate is that which gives the document the charac-

ter of a registered instrument, and the Act expressly says that that

1 A 165 certificate shall be sufficient to allow of its admissibility in evidence. Then

(P.C.)= by the 85th clause it is enacted that
"
Nothing done in good faith pursuant

4 I, A. 168= to this Act, or any Act hereby repealed, by any registering officer, shall be

8 Sar. P.C.J. deemed invalid merely by reason of any defect in his appointment or proce-

735=3 dure." No doubt, in this case [4753 the fact of the non-admission of the

Bath. P C.J. mother's execution 'appears upon the endorsement made on the deed itself,

538. and did not require to be proved aliunde ; but the observations in the judg-
ment go beyond the particular case.

This point does not come before their Lordships for the first time. It

was a good deal considered in the case to which Mr. Cowie has referred,

Sah Makhun Lall Panday v. Sah Koondun Lall (1) ;
and although it was

not there necessary to decide the point, indeed the point did not arise,

and the appeal was decided upon another ground, yet the considerations

to which their Lordships have just adverted were discussed in the judg-
ment in this way :

" Now considering that the registration of all conveyances of immoveable

property of the value of Es. 100 or upwards is by the Act rendered

compulsory, and that proper legal advice is not generally accessible to

persons taking conveyances of land of small value, it is scarcely reason-

able to suppose that it was the intention of the Legislature that every

registration of a deed should be null and void by reason of a non-compli-"
ance with the provisions of ss, 19, 21, or 36, or other similar provisions."
It may be observed that s. 36 in the former Act is the equivalent of s. 35
in the present Act.

"
It is rather to be inferred that the Legislature

intended that such errors or defects should be classed under the general
words

'

defect in procedure in s. 88 of the Act
"

which is the same
as s. 85 in the present Act,

"
so that innocent and ignorant persons

should not be deprived of their property through any error or inadvertence
of a public officer on whom they would naturally place reliance. If the

registering officer refuses to register, the mistake may be rectified upon
appeal under s. 83, or upon petition under section 84, as the case

may be ; but if he registers where be ought not to register, innocent

persons may be misled, and may not discover until it is too late to rectify

it, the error by which, if the registration is in consequence of it to be
treated as a nullity, they may be deprived of their just rights."

Its is to be observed, with regard to the inconvenience which it is

suggested may arise from a deed being registered when some [476] only
of the parties to it have executed it, that provision is made for disclosing
the parties who have really executed the deed. A copy of the deed is to
be made in a book, and there are to be indexes, and it is directed that
Index No. 1 shall contain the names and additions of all persons execut-

ing, and of all persons claiming under, every document copied into or
memorandum filed in book No. 1 or book No 3." So that any one consult-

ing the register would find a copy of this deed, and that the two sons only
had executed it, and that the mother had not.

(1) 15 B. L. B. 228 = 2 I A 220=24 W. R. 75-

326



I.] MANOHAR LAL V. GAURI SHANKAR i AIL 477

On these grounds tbeir Lordships think that the decree of the High 1877

Court cannot be sustained, and they will humbly advise Her Majesty to JUNE 13.

reverse it, and to order that the appeal from the decree of the Judge of

Bareilly to the High Court be dismissed with costs, and that the last- PRIVY
mentioned decree be affirmed. The appellant, will have the costs of this COUNCIL,
appeal.

Agents for the appellants : Messrs. Watkins & Lattey. 1 A. 468

Agents for the respondents : Messrs. W. & A. Ranken Ford. (P.C,)^

41.1.166 =

3 Sar. P.C.J.

1 A.476 = 2 Ind. Jar. 354, 733-3

APPELLATE CIVIL. 8ath - p - J -

438
Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Turner.

MANOHAR LAL (Defendant) v. GAURI SHANKAR (Plaintiff)*

[10th August, 1877.]

Act XXXV of 1858, s, 9, Act XIX of 1873 (North- Western Provinces Land Revenue Act),

ss. 194, 195 Lunatic Court of Wards,

S. 9 of Act XXXV of 1858 and s. 195 of Act XIX of 1873 do not render it

imperative on the Court of Wards to take charge of the estate of a person adjudged
by a Civil Court, under Act XXXV of 1858, to be of unsound mind, but merely
confer on that Court a power so to do. Until the Court of Wards exercises that

power, the appointment by the Civil Court of a manager of the lunatic's property
under s. 9 of Act XXXV of 1858, is valid.

[P., 15 Ind. Cas, 265 (266).]

THIS was a suit for possession of a six-anna share in mauza Mahewa-
pura, pargana Arail, zilla Allahabad. This mauza was the joint and undi-

vided property in equal shares of Gauri Shankar and his brother Har
Shankar. Har Shankar sold a twelve-anna share to Manohar Lai. One
Dalthamman Singh brought the present suit on behalf of Gauri Shankar,

alleged to have become a lunatic, to [477] set aside the sale so far as

Gauri Shankar was concerned. The circumstances under which Daltham-
man Singh came to sue were as follows :

On the 23rd June, 1874, a petition was presented to the District Judge
of Allahabad by Narain Kuar, representing herself to be the aunt of Gauri

Shankar, in which, after alleging that Gauri Shankar had become insane

and incapable of managing his affairs, and that his brother Har Shankar
was dissipating the joint estate, she prayed that the Court would hold an

inquiry under Act XXXV of 1858, and would appoint a manager of the

estate of the lunatic. An inquiry was accordingly made, and on the 14th

August, 1874, Gauri Shankar was pronounced by the District Judge to be

a lunatic, and Dalthamman Singh was appointed as manager of Gauri
Shankar's estate.

The Court of firsb instance gave the plaintiff a decree.

On appeal by the defendant to the High Court it was contended by
him that, inasmuch as the estate of the lunatic included property which

subjected the proprietor, if disqualified, to the superintendence of the

Court of Wards, charge of the estate devolved on the Court of Wards, and
the District Judge had no power to appoint a manager, and Dalthamman
Singh was not competent to bring the suit.

*
Regular Appeal, No. 34 of 1877, from a decree of Rai Makhan Lai, Subordinate

Judge of Allahabad, dated the 18th December, 1976.
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Babu Oprokash Chandar Mukarji and the Junior Government Pleader

(Babu Dwarka Nath Banarji], for the appellant.

Mr. Colvin, Munshis Sukh Bam and Bam Prasad, for the respondent.

JUDGMENT.
The judgment of the High Court, so far as it related to this contention

was as follows :

The Act (XXXV of 1858) declares that when a person possessing such

property is adjudged to be of unsound mind and incapable of managing his

affairs, the Court of Wards
"
shall be authorised to take charge of the

estate," and that
"

in all other cases
"

except as otherwise thereinafter

provided, the Civil Court shall appoint a manager of the estate. The Act
it will be observed does not render it imperative on the Court of Wards to

take charge of the estate, but merely confers on the Court of Wards
authority to do so. Similarly, the 194th section of Act XIX of 1873
includes lunatic [478] landholders among disqualified persons, and 195th

section of the same Act declares the Court of Wards competent in its discre-

tion to assume or refrain from assuming the superintendence of the person
or property of any disqualified person. If, as has been contended, we are to

construe the 9th section of Act XXXV of 1858 as conferring on the District

Court no authority to appoint a manager of the estate of a lunatic land-

holder, it follows that.where the Court of Wards abstains from exercising
the authority conferred on it and taking charge of the estate, the property
of the lunatic will be left unprotected. In our judgment this could not have
been the intention of the Legislature, and the language of the Act admits
of a reasonable construction which would avoid the anomaly. We consi-

der that the term
"
in all other cases

"
applies not only to cases in which no

part of the estate would subject the lunatic to the superintendence of the

Court of Wards, but also to cases in which the Court of Wards, having
authority to assume the superintendence of the property, has not exercised

that power. Ordinarily, before appointing a manager in such cases, the

District Judge should allow the Court of Wards an opportunity to declare

its election, but we can conceive cases in which it may be essential for the

protection of the estate that a manager should be at once appointed, and if

subsequently the Court of Wards assumed superintendence, the

appointment made by the Judge would thereupon ba annulled.

In the case before us it is not suggested that the Court of Wards has
assumed charge of the estate, and we hold that the appointment by the

Judge remains valid and entitles the manager to maintain this suit and to

verify the plaint.
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APPELLATE CIVIL. AUG. 13.

Before Mr. Justice Pearson and Mr. Justice Turner.
APPEL-

MAN KUAR (Plaintiff) v. JASODHA KUAR (Defendant)* LATE
[13th Augu8t, 1877.] CIVIL.

Contract Consideration Immoral Consideration Void Agreement Act IX of 1872

(Contract Act), ss. 23, 25. 1 A. 478=

M had for many years lived with G as his oonoubine. In consideration of 2 Ind. JUP.

such past cohabitation, G, by an agreement in writing, dated the 28th March, 356.

[479] 1869, and duly registered, settled an annuity on M, charging a portion of

his real estate with the payment of such annuity : Held in a suit by M against
G's heir, his married wife, to enforce the agreement, that the consideration for

the agreement was not, under the law then in force, immoral, nor was the

agreement, under the same law, void for want of consideration . Held also that

before M could recover from the defendant on the agreement, it was necessary to

show that the defendant had received funds available to meet the claim from the

profits of the estate charged with the payment of the annuity or other property
of G.

[R., 27 A. 266 (268) = 1 A.L.J. 632 ; A.W.N. (1204) 238 ; 18 M.L.J. 7 (13).]

THIS was a suit to establish the validity of an agreement in writing,

dated the 28th March, 1869, and duly registered, and to recover from the

defendant Es. 442, principal and interest, under the agreement.
The facts of the case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

Munshi Sukh Ram and Babu Jogindra Nath Chaudhri, for the appel-
lant.

Mr. Conlan and Munshi Hanuman Prasad, for the respondent.
JUDGMENT.

The material portion of the High Court's judgment was as follows :

The appellant sued to enforce the provisions of a contract whereby
one Gajadhar Singh, now deceased, had settled on her an annuity of

Es. 800 secured by a charge on his estate mauza Lakhnaura. The appel-
lant had lived for many years with the settlor as his concubine, and there

seems no reason to doubt he was attached to her and desired to make a

suitable provision for her. The respondent, the married wife of the decea-

sed, pleaded that the deed was void under the provisions of the Indian

Contract Act, s. 23, having been executed for an immoral consideration,

and if not, that it was void under the provisions of s. 25 of the same Act,

it having been executed without consideration,

and that the ancestral estate was so much encumbered that its profits

were insufficient to defray the charges for interest. The Indian Contract

Act had not been passed on the 28th March, 1869, when the deed on which
suit is brought was executed. We need not therefore consider whether
under the provisions of that Act it would be void. But if the consideration

was immoral, as the Court below has held, it would be void under the law

administered [480] by the Courts of this country before the Act was

passed. In our judgment the consideration was not immoral. The
annuity was created not in consideration of future cohabitation, which
would be an immoral consideration, but to make provision for a woman for

whom it was incumbent on the honour of the settlor to make some
provision. Nor, as the law stood when the deed was executed, would it

*
Regular Appeal, No. 90 of 1876, from a decree of Maulvi Hamid Hasan Khan,

Subordinate Judge of Mainpuri, dated the 10th July, 1876.
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have been held that auch a contract was void for want of consideration

There remains, however, a plea which has not formed

the subject of an issue in the Oourt below. Before the appellant can

recover from the respondent, it must be shown that the respondent has

received funds available to meet the claim from the profits of Lakhnaura

or other property of the deceased. We remand this issue for trial under

s. 354.

Cause remanded.

1 ft, 480 -=2 Ind. Jur. 387.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

MAN SINGH (Defendant) v. NARAYAN DAS AND OTHERS (Plaintiffs).*

[3rd August, 1877.]

Res judicataAct VIII 0/1959 (Civil Procedure Code), ss. 2, 139 Trial and Determina-

tion of Issue.

A Court of competent jurisdiction, having tried and determined an issue

arising in a suit on which the suit might have been disposed of, proceeded to try
and determine another issue which also arose out of the pleadings, but the

determination of which in that suit was not required for its disposal :

Held that such Court was not bound under the circumstances to refrain from

trying and determining such last-mentioned issue, and that the trial and
determination of it could not be treated as a nullity, and the issue could not

again be tried and determined in another suit.

[R., 7 A. 606 (614) = A.W-N. (1885) 89 ; 17 A, 174 (184).]

THIS Was a suit on a bond for money charged on immoveable

property. The bond was given on the 10th January, 1864, to one

Tula Earn, and charged certain immoveable property. On the 28th

January, 1864, the obligees of the bond sold the property [481] to Man
Singh, defendant in this suit. On the 17th September 1864, Tula Earn

obtained a decree on the bond against the obligees, which declared the

property liable to be sold in execution of the decree. On the property

being attached in execution of this decree, Man Singh objected that it was
not liable to be sold. His objection being disallowed, he brought a suit

against Tula Earn and the obligees of the bond to establish that the

property was not liable to be sold. On the allegations of the parties to

this suit the Munsif fixed as issues whether the property was liable tp be

sold in execution of Tula Eam's decree or not, and whether the bond was
collusive or not. On the first issue he determined that the property was
not liable to be sold in execution of Tula Eam's decree, as that decree, so

far as it affected the property, was passed without jurisdiction. On the

second he observed as follows :

"
I am of opinion that, though an exparte

decree was given in favour of Tula Earn on the bond, still as Tula

Earn, defendant, could not prove the validity of the bond in this Court,

the bond must be considered collusive. Had the bond been genuine, the

answering defendant would not have failed to prove it." He accordingly,

on the 12th December, 1873, gave Man Singh a decree. Tula Earn

*
Special Appeal, No. 691 of 1877, from a decree of Maulvi Maqsud AH Khan,

Subordinate Judge of Bareilly, dated the 25th April, 1877, affirming a decree of Maulvi
Abdul Razaq, Munsif of Bisauli, dated the 27th May, 1876.
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appealed against this decree to the Judge, and against the Judge's decree,

which affirmed the Munsif 's, to the High Court, which affirmed the Judge's
decree ; but neither before the Judge nor the High Court did he take any
exception to the determination on the issue respecting the bond. The
present suit on the bond was brought against Man Singh by the heirs of

Tula Ram. Man Singh relied on the finding respecting the bond in the

first suit as a defence to the second suit. The Court of first instance gave
the plaintiffs a decree which the lower appellate Court affirmed, both

Courts overruling the defendant's contention that the suit was barred by
the finding in the former suit that the bond was collusive. On special

appeal to the High Court by the defendant, it was again contended that

the suit was barred by the finding in the former suit in respect of the bond.

Babu Oprokash Chandar Mukarji and Mir Zahur Husain, for the

appellant.
Munshi Hanuman Prasad and Lala Lalta Prasad, for the respondents.

JUDGMENT.

[482] The judgment of the Court was delivered by
PEARSON, J. The question whether the bond on which the claim in

the present suit is founded was collusive or not was distinctly raised by
the pleadings in the suit formerly brought by Man Singh against Tula Bam
(now represented by the present plaintiffs), was made an issue for trial,

and was determined in that suit adversely to Tula Earn. The lower

appellate Court is of opinion that the finding on that issue in that suit

does not preclude a re-adjudication of it in the present suit for two reasons :

first, because the determination of the issue in that suit was not required
for its disposal ; and, secondly, because the finding by which it was deter-

mined was imperfect. We are unable to concur in the opinion. It is true

that the Munsif might have disposed of the former suit without adjudicat-

ing on that issue on the basis of his findings on the other issues tried by
him ; but it is also true that he was perfectly justified in laying down that

particular issue for trial, as it arose out of the pleadings and an adjudication
on it might have been necessary, and as his finding thereon rendered his

decision in the case more firm and complete. We are not prepared to hold,

that he was bound to refrain from adjudicating upon it under the circum-

stances, or that his adjudication thereon can be treated as a nullity. His

finding is regarded as imperfect by the lower appellate Court, because it

proceeded on the ground that Tula Earn had failed to prove the authenticity
of the bond, rather than on any absolute proof of fraud. But, if the

finding were open to objection either on the score of irrelevancy or error,

the objection might have been taken in the appeal preferred by Tula Earn

against the decree passed by the Munsif on the 12th December, 1873, in

Man Singh's favour. Tula Earn appealed to the Zilla Judge and to this

Court, but never took any such objection, and the finding remained un-

disturbed. This being so, the question determined by it must in our

judgment be deemed to be a res judicata not open to re-adjudication.

Allowing then the validity of the plea in appeal, we decree the appeal,
reverse the decrees of the lower Courts, and dismiss the suit with cost in

all Courts.

Appeal allowed.

1877
AUG. 3.

APPEL-

LATE

CIVIL.

1 A. 480=
2 lad. Jar,

387.
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[483] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.

EIDAN (Defendant) v. MAZHAB HUSAIN (Plaintiff).
*

[14th August, 1877.]

Muhammadan Law Dower Conjugal rights Act VI of 1871 (Bengal Civil Courts,

Act), s. 24.

When a Muhammadan sues his wife for restitution of conjugal rights, such

suit is to be determined with reference to Muhammadan law(l), and not with

reference to the general law of contract. Under Muhammadan law, if a wife's

dow?r is
"
prompt," she is entitled, when her husband sues her to enforce his

conjugal rights, to refuse to cohabit with him, until he has paid her dower, and
that notwithstanding that she may have left his house without demanding her

dower and only demands it when he sues, and notwithstanding also that she and
her husband may have already cohabited with consent since their marriage.
Abdool ShuJtkoor v, Raheemoonnissa (2), followed.

When, at the time of marriage, the payment of dower has not been stipulated
to be

"
deferred," payment of a portion of the dower must be considered

"
prompt." The amount of such portion is to be determined with reference to

custom. Where there is no custom, it must be determined by the Court, with
reference to the status of the wife and the amount of the dower.

Where a Court, following this rule, determined that one- fifth only of a dower
of Bs. 5,000 not stipulated to be

"
deferred " must ba considered

"
prompt," in-

asmuch as the wife had been a prostitute and came of a family of prostitutes it

exercised its discretion soundly.

[Oserr., 8 A. 149 (170) (F.B.); N.F., 11 M. 327 (328) ; F., 1 A. 506 (507); 8 A. 149 (161)
= A.W.N. (1886) 53; 33 A. 291 (292) = 8 A.L.J. 27 = 9 Ind. Gas. 200; Rel. on,
15 Ind. Gas. 747 (752) = 15 O.C. 127,]

THIS was a suit by a Muhammadan for restitution of conjugal rights.

The defendant pleaded that until her dower was paid the plaintiff was
not, under the Muhammadan law, entitled to such restitution. This plea

raised the question whether her dower was prompt or deferred. The
dower had been fixed at Rs. 5,000, but [484] at the time of marriage it was
not specified whether the dower was prompt or deferred. The Court of

first instance dismissed the suit. Relying on the doctrine set forth in

Baillie's Digest of Muhammadan Law, the lower appellate Court held that,

where at the time of marriage it was not specified whether dower was

prompt or deferred, a portion of it must be considered prompt, that the

amount of such portion was to be determined with reference to custom,
and that, in the absence of custom, such amount was to be determined

by the Court with reference to the position of the wife and the amount
of dower. It overruled the contention of the defendant based on a pass-

age in Macnaghten's Principles of Muhammadan Law, that where there

was no specification, the entire dower was prompt. In order that an

inquiry might be made as to whether any, and, if any, what custom existed

Special Appeal, No. 444 of 1877, from a decree of Bai Shankar Das, Subordinate

Judge of Saharanpur, dated the 8th February, 1877, modifying a decree of Kazi
Muhammad Imdad Ali, Munsif of Saharanpur, dated the 4th November, 1876.

(1) See also Buzloor Raheome v. Shumsoonnissa, 8 W.B., P.O. 3= 11 M.I.A. 551; in

which the Privy Council held, under the law corresponding to s. 24 of Act VI of 1871,
that suit by a Muhammadan for restitution of conjugal rights must be determined
with reference to Muhammadan law.

(2) H.C.R.N.W.P. 1874, p. 94. As to the general power of a wife to refuse herself,

see Jaun Beebee v. Bepareer, 3 W.B._ 93, where presumably the wife's dower was
prompt.



I.] EIDAN V. MAZHAR HUSAIN 1 All. 483

as to the amount of dower exigible when it was not specified whether the 1877
dower was prompt or deferred, the lower appellate Court remanded the AUG. 14.

suit to the Court of first instance under s. 354 of Act VIII of 1859. The
Court of first instance found that there was no custom in existence. APPEL-
The lower appellate Court therefore proceeded to determine the amount of LATE
dower exigible with reference to the defendant's position and the amount CIVIL
of dower. As it was admitted that the defendant had been a prostitute

and came of a family of prostitutes, the lower appellate Court decided A. 483 =
that it was sufficient to exact one-fifth of the dower. It accordingly gave 2 Ind. Jap.

the plaintiff a decree for restitution of conjugal rights conditional on the 339.

payment of Es. 1,000 (1).

The defendant appealed to the High Court, again contending that in

the absence of any stipulation that the dower was deferred, it should be

considered prompt, and that under the circumstances the amount of dower
awarded was too small. The plaintiff took certain objections under s. 348
of Act VIII of 1859,the first being that, as the defendant had not demand-
ed her dower, the decree of the lower appellate Court shouldnot have been
conditional on the payment of dower.

Mr. Conlan, the Junior Government Pleader (Babu Dwarka Nath
Banarji) and Mir Zahur Husain, for the appellant.

[485] Mr. Mahmood and Maulvi Mehdi Hasan, for the respondent.

JUDGMENTS.

The following judgments were delivered by the High Court :

PEARSON, J. The view that dower, when the payment of it has not

been stipulated to be deferred, should be deemed to be payable on demand,
appears to me to be most reasonable and most in accordance with the

dictates of common sense ; but although it is stated by Macnaghten to be

the rule of the Muhammadan law, I am constrained to hold in concur-

rence with the lower Courts that the greater weight of authority is in favour

of the doctrine set forth in Baillie's Digest, p. 126 (2). The inquiry into

the custom with the view of determining the portion of the dower-debt

payable promptly was therefore proper ;
and when the question could not

be decided by reference to custom, it was proper to determine it with

reference to the status of the woman and the amount of the fixed dower.

I see no reason to think that the lower appellate Court has not exercised

a sound discretion in awarding one-fifth of the total amount of that dower
as the portion of which the appellant may fairly claim prompt payment
...I would disallow the objections taken by the respondent under s. 348 of

the Procedure Code The first is also bad, for the circumstance that

the appellant did not demand her dower before leaving the respondent's
house does not preclude her from demanding it when restitution of

conjugal rights is claimed ;
and the circumstance that they have already

cohabited with consent since their marriage does not preclude her from

refusing further cohabitation until the portion of her dower payable to her

has been paid (see Abdoo Shukkoor v. Raheemoonnissa (3). The case

(1) Abdool Shukkoor v. Raheenwonnissa, H.C.R., N.W.P. 1874, p. 94, instead of a
conditional decree being given the suit was dismissed as unmaintainable.

(2) See also Fatima Bibi v. tiadruddin, 2 B. H.C.R. 807, where the law stated

in Baillie's Digest was followed, on the other band, see Jumeela v. Muleeka, W. R.

1864, p. 252, where the law stated in Macnaghten's principles was followed; and Tadiya
v. Hosanebiyari, 6 M.H.O.R. 9, where apparently the same law was followed.

(3) H.C.R.N.W.P. 1874, p. 94.
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is one governed by the Muhammadan law, and not by the general law of

contract. The appeal should in my judgment be dismissed with costs.

STUART, C.J. The question of dower in this case arises under peculiar

circumstances, and appears to demonstrate another anomaly in the

Muhammadan law on this subject. The claim to dower is not [486] made
directly by the wife, but by way of answer to a suit at the instance of her

husband the plaintiff for restitution of his conjugal rights. She on the

other hand,while admitting her intimacywith the plaintiff and thatsbe lived

in his house, denies that she was ever married to him, and although thus

contending that she is not his wife, she nevertheless claims the rights of

one. The Subordinate Judge finds as a fact (agreeing in this respect with
the Munsif) that a marriage between the parties did take place. Any
contract, however, between them as to dower is, from the very nature of

the case, and especially having regard to the defendant's plea, necessarily

excluded, and her claim to dower, therefore, must rest entirely on
the Muhammadan law applicable to a woman in her position. She
claims in the way explained Rs. 5,000, and that she is entitled to

demand it as prompt dower, and to have it paid before she returns to the

plaintiff's house. The plaintiff, the husband, admits the amount, but

says that as there was no agreement as to the nature of it, it must
be presumed to be deferred dower. It might be supposed reasonable that

before a woman could put forward her claim to the dower at all, she ought
in the first place to put herself in the right position for asking it by doing
her duty as a wife by her husband, and by returning to cohabitation with

him, especially as it cannot be said that she left his house because of his

refusing her dower. But this reasonable and natural state of things does

not appear to find a place in Mubammadan law, according to the principles
of which system, on the contrary, a wife can refuse herself to her

husband till her dower, being prompt, has been satisfied. But in the

present case, although the amount is admitted, and, in the absence of

proof to the contrary, must be regarded as prompt, yet the Subordinate

Judge considers Rs. 5,000 to be excessive, basing the opinion apparently
on his estimate of the defendant's character, whom he describes as a

prostitute
"
belonging to a like family," and he considers that one-fifth of

the amount claimed as prompt dower is sufficient. I am not disposed to

quarrel with this conclusion, nor with his order as to costs. I would
therefore dismiss the special appeal, and, as to costs of this Court, I

would direct that both parties should bear their own.

Appeal dismissed.
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[487] APPELLATE CIVIL. APKIL 10.

Before Sir Bobert Stuart, Kt.. Chief Justice, and Mr. Justice Spankie. . _

NANAK BAM (Plaintiff) v. MBHIN LAL (Defendant).*
[lObh April, 1877.]

CIVIL -

Act IX of 1872 (Indian Contract Act), s, 127, illustration (c) Surety Bond Void 1 A. 487=
Contract Want of consideration. 2 Ind Jar

Where N advanced money to E on a bond hypothecating K's property, and 420.
mentioning M as surety for any balance that might remain due after realization
of K's property, M being no party to K's bond but having signed a separate
surety-bond two days subsequent to the advance of the money, held that the

subsequent surety- bond was void for want of consideration under s. 127 of the
Indian Contract Act (IX of 1872).

Per STUART, C. J. The legal position of the surety considered and deter-

mined.

Per STUART, C. J. Remarks on the legal character of the
"
illustrations

"

attached to Acts of the Indian Legislature, and opinion expressed that they form
no part of these Acts.

[R., 34 C.941 (950) = 6 C.L.J. 237 = 11 C.W.N. 959 ; 20 M. 481 (483).]

THE plaintiff in the above case, Nanak Earn, advanced to one Kalka
Prasad a sum of money upon a bond dated 14th November, 1872, which
hypothecated certain property of Kalka Prasad as security for the repay-
ment of the amount, and recited that the defendant in the present suit

was surety for any balance of the debt which might remain unsatisfied

after realization of the said property. The bond of 14th November, 1872,

although reciting therein that the defendant Mebin Lai was surety for the
advance and repayment of the money, did not bear the said surety's

signature, but two days later, viz., on the 16th November, 1872, Mehin Lai
executed a separate surety-bond reciting the provisions of the bond of

14th November, 1872, and undertaking the liability mentioned therein.

Nanak Ram filed a suit against Kalka Prasad and Mehin Lai in the

year 1875 to recover the amount- advanced on the bond dated 14th

November, 1872. Mehin Lai pleaded in answer to this suit that he was no

party to the bond of 14th November, 1872, and that having executed a sepa-
rate surety-bond on the 16th November, 1872, which was not referred to

in the plaint, he could not be made liable on [488] the previous bond
which was the basis of the existing jauit. The Munsif of Chibramau on
the 2nd December, 1875, accordingly decreed the suit against the principal

debtor, Kalka Prasad, and his property, but dismissed it as against Mehin
Lai, the surety. This decision of the Munsif was, on appeal, upheld
by the District Judge on the 15hh March, 1876, and became final. There-

after Nanak Ram, the above plaintiff, filed a second suit (out of which the

present appeal special arises) against Mehin Lai, the surety, on the bond
dated 16th November, 1872. The defendant, amongst other pleas in

answer to the second suit, pleaded want of consideration for the subsequent
surety-bond. The Munsif of Chibramau held that, under 8. 127 of the

Indian Contract Act (IX of 1872), the contract of guarantee dated 16th

November, 1872, was void for want of consideration and dismissed the

suit. The Subordinate Judge of the district, to whom the appeal from

*
Special Appeal, No. 1337 of 1876, from a decree of Pandit Har Sahai. Subordinate

Judge of Farukhabad, dated the 23rd August, 1876. affirming a decree of Munshi Lalta

Prasad, Munsif of Chibramau, dated the 20th May, 1876.
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the Munsif's judgment was transferred by the District Judge, confirmed

the Munsif's decree.

The plaintiff Nanak Earn filed a special appaal in the High Court

impugning tbe decisions of the lower Courts, on the ground that the lower

Courts had misconstrued the deed of the 16bh November, 1872, and that

it was a valid instrument under the Indian Contract Act, having been

executed on account of the bond debt, which was good consideration for

the guarantee.
Munshi Sulch Bam and Shah Asad All, for appellant.
Lala Lalta Prasad, for respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C.J. This is a special appeal from Farukhabad in a suit

against a surety in a bond transaction which was dismissed by the Munsif
of Chibramau in that district, his judgment having in regular appeal
been confirmed by the Subordinate Judge. There had been a previous
suit by the same plaintiff against his principal debtor and the same

surety, in which a decree was made against the principal debtor alone,

but which decree was not brought by appeal to this Court. The present

suit, on the other hand, claims to enforce the surety's liability without

showing that the previous decree against the principal debtor had been

executed and was [489] unproductive of recovery to any extent and

quite unavailing, and it is not easy to understand what could have been

the real motives of the parties and their own true belief as to their relative

position in the transaction, in all respects.

The present appeal is a disagreeable illustration of the crude, meagre,
and unsatisfactory manner in which special appeals are, I regret to say,

usually brought before us. The paper books supplied to us, the Judges,
in the present case contain nothing but the very loose although not

erroneous judgments of the two lower Courts, the record itself is scanty
of facts and of law, and at the hearing I failed to gat any sufficient infor-

mation from the pleaders on either side on the one question on which
the whole case depends, viz,, the real position of the surety. For

although this is a special appeal raising only, according to the theory
of the procedure, a question of law, my difficulty was not a legal one,
but simply a doubt as to a plain and simple matter of fact, viz.,

whether Mehin Lai the surety in point of fact interposed in the

transaction between Nanak Earn and Kalka Prasad the debtor for the

benefit of the latter or otherwise. Under these circumstances, before

disposing of the case, I thought it necessary to send for the record in

the first suit between Nanak Earn and Kalka Prasad, and thus obtained
some additional information. The case was also again put on the

cause-list that the pleaders for the parties might have an opportunity,
with this additional record before us, of throwing further light on the

still somewhat obscure position of the surety, but with little success,
the pleaders for the defendant, respondent, verbally and simply contend-

ing that Mehin Lai was the surety for the benefit of the plaintiff, and
that, therefore, his surety-bond had been without consideration, while
the pleader for the appellant unintelligibly suggested that he was really
the surety for both parties, and that as the friend of both he had come
forward to remove any dissatisfaction on the part of the lender, who had
in the meantime parted with his money, and that that was a state of

things which could not but be agreeable to the borrower. The case
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was thus left for our judgment in a condition far from satisfactory, and I 1877

am not sure tbat I yet quite understand the real truth of the matter, APRIL 10.

but it would I am convinced be idle to attempt any further investigation

of the facts by a remand or otherwise. APPEL-

[490] From all the materials now before us the facts would appear LATE
to be these. Oue Kalka Prasad borrowed and received the sum of Ks. 95 CIVIL
from the plaintiff Nanak Bam, and gave a bond for the same, the

material parts of which are as follows :. 1 4, J87="
I, Kalka Prasad, son of, &c., do hereby declare that I have borrowed 2 ind. Jur.

Es. 95 of the Queen's coin, half of which is Es. 47-8-0, from N-inak Earn, 420.

son of, &c., Mehin Lai, son of &c., being my surety, that I hereby promise
that the said money together with interest at two per cent, per mensem shall

be paid up in the course of three years without any objection whatever ;

that until the money is paid one kachha house and a fi-4d, No. 489, called

Barnawala, measuring 20 bighaskham, and situated in Harbailahpur, also

called Uddhanpur, in pargana Ghibramau, the boundaries of which are

noted at foot, and also four bullocks, one of which is dark blue and the

other three white coloured, and two she-buffaloes of black colour, all of

which belong to me, shall remain hypothecated in this bond, and that I

shall not be competent to sell or give them in gift to any one."

As to the surety, although he did not sign this bond, it purported to

determine his liability as follows :

"
I, Mahin Lai, surety, do hereby declare that if the money due to the

creditor should not be recovered from the property of Kalka Prasad, the

principal party who borrowed the money, I, the surety, shall pay the

money out of my pocket to the creditor."

This hood was duly executed by Kalka Prasad the borrower and is

dated the 14th November, 1872, and duly registered, it having baen pre-

sented for registration by him alone, but as I have stated it was not signed

by the surety. But Nanak Earn the lender, or according to the theory of

the plaintiff's pleader, both parties, the lender as well as the borrower,

being content to leave things in the position just describe 1, Mehin LU the

surety again came forward with a new guarantee or surety- bond in his

own name alone, and that document is in the following terms :

"
I, Mebin Lil, surety, son of, &c., do hereby declare that whereas a

bond for Es. 95 has been executed on the 14th Novembar, 1872, by Kalka

Prasad, son of, &3., agreeing to repay within three years with interest at

two per cent, per mensem in favour of Nanak Bam, son of, &o., but that

the said Nanak Ram notwithstanding the hypothecation of the property
of Kalka Praaad in the said bond is not fully satisfied, I, the surety for

Kalka Prasad, therefore, agree and give it in writing that if Nanak Earn
fails to recover the amount of the bond with interest from the property of

Kalka Prasad. the principal debtor, I, the surety, shall pay from my own
pocket the amount of the bond executed by Kalka Prasad with interest

entered therein to Nanak Earn. I have therefore executed these few pre-

sents by way of a security-bond to be a document."

[491] This instrument was duly executed by Mohin Lai and it is

dated the 16;h November, 1872, that is two days after the execution of

the first bond by Kalka Prasad the borrower, and it is admitted to be a

contract of guarantee within the meaning of s. 126 of the Oontraot Act.

Such being the state of the transaction in November 1872, the plaintiff

appears to have waited till the three years had expired and then to have

resolved on taking proceedings for the recovery of his money. It is,

however, difficult to understand the course he adopted. He brought a suit,
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the first suit, against his debtor and the surety, bub claiming therein solely

on the basis of the first bond which had nob been signed by the surety,
and passing by the additional guarantee which had been given by the surety
two days after the date of the first bond. Why this should have been

appears to me to be inexplicable, for the plaint in the first suit was filed

on the 23rd November, 1875, the plaintiff and his pleider therefore must
have had full knowledge of all that the surety had done, and that in their

view the two instruments formed but one security. But so it was. It is

not therefore to be wondered at that this first suib was, in the Munsif's Court,
dismissed as against the surety, the claim haviug been decreed against
Kalka Prasad alone, and this decision was on appeal affirmed by
the Subordinate Judge on the 15th March 1876. The decree, how-

ever, so made against Kalka Prasad has nob been executed, but

on the 29th April following Nanak Ram institubed a second suit against
Mehin Lai the surety alone, and now before us in special appeal, basing
his claim on the separate guarantee or surety-bond executed by Mehin
Lai, the surety, on the 16bh November, 1872. No explanation appears to

have been offered why the surety had not been made a defendant in the

first suit on this liability, and at the hearing of this appeal no objection on
that score was taken, and it is unnecessary to say more on the subject at

present, confining our attention to, as matter of law, Mehin Lai's liability

as surety under the document now sued on.

The Munsif in his judgment describes the surety-bond as
"
apparently

without consideration
"
and he then proceeds as follows :

"
Consideration

as defined in s. 127 of the Contract Acb (IX of 1872) means
'

anything
done or any promise made for the benefit [492] of the principal debtor.'

In the present instance, the execution of the new contract or the promise
made therein was not so made for the benefit of the principal debtor (Kalka

Prasad), he having received the consideration money and thus satisfied his

appetite for and the final cause of his loan, two days previously. The
execution of this new contract and the promise made therein can rather

be said to have been made for the benefit of bhe creditor than that of the

principal debtor. This new contract of guarantee being thus proved to be

without consideration, under the provisions of the aforesaid section of the

Contract Act, is void and hence not enforceable." The lower appellate
Court upheld this judgment in the following words :

"
I find that the

Munsif's finding is correct, undoubtedly the bond sued on was a nullity
under clause (c), s. 127 of Act IX of 1872 ; and previous to the institution

of this suit the defendant does not appear to have denied the bond which
forms the basis of the claim. The objections urged in appeal are nofe

worthy of consideration."

In special appeal to this Court it is now in substance argued that the

judgments of the lower Courts are wrong, that their reading of the Contract

Act is erroneous, and that the consideration for the defendant's engage-
ment as surety and his liability in that behalf to the plaintiff are clear.

S. 127 of the Contract Act is expressed in these terms :

"
Anything done,

or any promise made for benefit of the principal debtor, may be a sufficient

consideration to the surety for giving the guarantee." Now having regard
to the wording of the two instruments under consideration, the first bond
and the subsequent additional security by the surety, and to the circum-

stance that the position of a surety in such a pecuniary transaction is

ordinarily that he interposes in behalf of and for the benefit of the debtor,
such a contention in special appeal would appear to be not unreasonable.

There are other circumstances, however, which weigh against it. In the

338



J.I NANAK RAM V. MEHIN LAL 1 All. 494
1877

first place it must not ba forgotten that on the 16bh November, 1872, when APRIL 10.

the surety executed and delivered his separate engagement, the money had

already passed from the hands of the leader to Kalka Praaad his borrower, APPEL-

and on a contract which made the latter safe for at least three years, and LATE
he had therefore nothing to fear from any dissatisfaction or objection that ClViL
might subsequently have occurred to [493] his creditor Nauak Ram, so

far as he, the borrower, was concerned, therefore any additional engage- i A. 437 =
ment on his behalf by a surety was legally unnecessary. On the other 3 Ind. Jar.

hand, Nanak Ram, feeling dissatisfied wibh the security he had obtained 420.

from his debtor, and knowing that his hands were tied for three years,

musl naturally have desired some further security : and with this feeling

he appears to have had some communication with Mebin Lai, the result

being the document now under consideration. Again having, in the ab-

sence of any sufficient information from the pleaders in this auueal, looked

into the evidence in the first suit (and I consider I am not only entitled

but bound to do that for the sake of explanation and the possible clearing

up of any doubts as to the true position of the surety), it appears to me to

favour the suggestion I have just offered against the appellant's

argument. The plaintiff himself was examined in that suit, and he

stated on oath as follows :

"
I have got another document executed by

Mehin Lai. I know this bond (the bond executed by Kalka Prasad and

formerly sued upon) to be the principal and not that bond (the bond
now sued upon), and therefore I did not sue on the basis of the latter.

I had the other bond executed to secure my debt, the other bond
has been executed with the consent of Mehin Lai and myself. After

the execution of the said other bond I and the security were satisfied.

It was recorded in the other bond that it has been executed as a security
for Kalka Prasad for the sum of Rs. 95 borrowed by him." Two other

witnesses were examined ; one Nabi Baksh, the person emoloyer] to write

both documents, states in regard to the first bond that "Mehin Lil stood

as security of his own accord," and again this witness states that
'*

on the

16th November, 1872, both parties came to me, and that Mehin Lai asked
me to write another deed of security which I accordingly did, and Mahin
Lai made it over to Nanak Ram," and he adds that Nanak Ram himself

joined in the request to him to write the additional document as

he did not look upon the first bond as sufficient. And this evidence

is in substance corroborated by that of another witness, Ram Griulam.
Now although to my mind the real truth of the case is not without doubts
and difficulties, I think the fair construction to be put on these disclosures,

including as they do the plaintiff's own account of his and Mehin Lai's

relative position in the [494] transaction, and remembering also, I again

say, that the original debt had bean irrevocably paid over to Kalka
Prasad on a bond for three yours, I say the fair conclusion is that Mshin
Lai acted as surety not on behalf of the principal debtor who needed no'

assistance of the kind, but as surety for the benefit of Nanak Ram the

lender alone, and, if so, there was undoubtedly no consideration within the

meaning of s. 127 of the Contract Act. Against the conclusion, indeed,
there appears to be nothing in the case excepting the language of the two
documents themselves and any general inference to be deduced from the

ordinary position of a surety in transactions of this kind. The original
bond of the 14th November, 1872, was not signed by Mehin Lai, but I

think its terms may fairly be referred to as pro tanto indicating the

person on whose behalf he engaged as surety, and in that instrument.

Kalka Prasad describes, or is made to describe, Mehin Lai as "my surety."

339



1 All. 495 INDIAN DECISIONS, NEW SERIES [Yol.

1877
APRIL 10.

APPEL-

LATE

CIVIL.

1 JL 487 =
2 lod. Jur.

420.

And again in the additional document deliberately executed by Mehin Lai

himself, he on the recital of the first bond and of Nanak Ram's dissatisfac-

tion, describes himself as "I, the surety, for Kalka Prasad." All this it ia

perfectly fair to notice in the way of argument, although too much
importance should not be attached to the terms of vernacular instruments

of such a nature. Their language is very much under the control of the

person who is employed to write them, and he no doubt chooses his words
without particular regard to any peculiar or occult legal meaning of his

own. In the present case we have seen that the writer of these instru-

ments was examined as a witness, and the gloss suggested by his evidence

is somewhat different from, if it does not go to contradict, the terms in

which he wrote the bonds. He says that the money was paid into the

hands of Mehin Lai and was by him delivered to Kalka Prasad, and that

afterwards both parties came to him and asked him to write the second

document, the meaning of which appears to me to be that notwithstanding
the phraseology of the two deeds, Mehin Lai was not only the mere go-

between, but the actual messenger and representative of Nanak Ram in

the business. He, Mehin Lai, therefore cannot be regarded as having been

surety for the benefit of the principal debtor but really for the satisfaction

and benefit of Nanak Ram the lender. His suretyship, therefore, was
without consideration, and in fact a mere nudum pactum.

[495] I must not conclude this judgment without offering a few
remarks on a subject which has been much dwelt upon in this case,

I allude to those
"
illustrations

"
which the Government of India in its

Legislative capacity have thought fit of late years, and no doubt with the

best and most considerate motives, to add to its Legislative enactments.

These illustrations, although attached to, do not in legal strictness form

part of, the Acts, and are not absolutely binding on the Courts They
merely go to show the intention of the framers of the Acts, and in that

and in other respects they may be useful, provided they are correct. In
this country, where the administration of the law is for the most part
conducted by persons who are not only not professional lawyers, but

who have had no legal education or training in any proper or rational

sense of the term, the Legislature acts with wisdom and salutary
consideration for the interests of justice by putting into the hands of

judicial officers appliances such as the illustrations in question for

their guidance and direction in the performance of their duties. But,
for myself, I can truly say I have never experienced their utility, and
I fear they sometimes mislead, and I observe they are more regarded in the
Subordinate Courts in these provinces, and even by the pleaders of this

High Court, than is the paramount language of the Act itself, of which,
however, as I have remarked they, strictly speaking, form no part. With
respect to the present case, plainer language than that used in s. 127 of the

Contract Act it would be difficult to imagine, and why it should have been

thought proper to illustrate it at all I do not very well comprehend.
Appended, however, to s. 127, are three illustrations (a), (b) and (c); and
illustration (c) is as follows:

" A sells and delivers goods to B. C, afterwards,
without consideration, agrees to pay for them in default of B. Tbe agree-
ment is void." This illustration appears to have received much more
attention in the lower Courts than s. 127 itself. In fact the lower

appellate Court goes entirely upon it, and at the hearing of this appeal it

was almost entirely relied on notwithstanding repeated attempts on my
part to point out that it was the meaning of s. 127 itself and not the

illustration that was material. The illustrations (a) and (b) appear to be
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correct enough, although I do not think they were wanted for the elucidation

of the section; but this illustration (c) is so vague and bald as to be open to

[496] misapprehension. Brevity and succinctness are no doubt very
desirable qualities in the expression of a law, but they do not necessarily

argue distinctness, and in my experience I know of nothing more dangerous
than unnecessary brevity in the statement of a proposition in the law of

contracts. Now this illustration (c), as it stands, may be either good or

bad law, if it means that the party C without any privity, and in fact

merely as a volunteer, agreed to pay for the goods in default of B and no
other act or fact; in the way of consideration appearing, then no doubt the

agreement would be void, and the illustration would be right. But it does

not of itself show that. It assumes the absence of consideration, without

any definition of the term other than that given in s. 127 itself, and so far

it is calculated to mislead. To be of real service to those for whose
assistance these illustrations are intended, they ought to be pellucidly clear

in their phraseology and, if possible, I had almost said infallibly sound in

their law. But for the purposes of the High Courts of this country these

illustrations are not only not required in any sense, but they are frequently
the cause of embarrassment, and I would infinitely prefer to have the bare

and simple language of the Act itself, without any appendages of the kind.

I am afraid, too, that they are open to the objection of being opposed to

the canons of construction which prevail in the English Courts for the

interpretation of statutes. Thus it has been ruled in England that
"
the

intention of the legislature must be ascertained from the words of a statute

and not from any general inferences to be drawn from the nature of the

objects dealt with by the statute" Fordyce v. Bridges (1); and
"
the Court

knows nothing of the intention of an Act, except from the words in which
it is expressed applied to the facts existing at the time" Logan v. Gourtoun

(Earl) (2);
"
the language of a statute taken in its plain ordinary sense,

and not its policy or supposed intention, is the safer guide in construing
the enactments" Philpott v. St. George's Hospital (3).

In the present case it is satisfactory to know that any ambiguity that

this illustration (c) may fairly, or unfairly, be considered to be characterised

by, has not prevented us from applying the [497] plain language and the

very clear meaning of s. 127 of the Contract Act and we now do that by
dismissing the present special appeal with costs.

SPANKIE, J. Both parties admit that the instrument on which the

suit is based is a contract of guarantee as defined in s. 126 of the Indian

Contract Act of 1872. The first plea will not hold, as it has been found
that the money was not advanced to ohe obligor of the bond executed two

days before the guarantee on the strength of such contract of guarantee.
Both instruments (and this circumstance disposes of the second plea) show
that there was no consideration in respect of the contract of guarantee.
The creditor did not promise to do anything, and did not do anything, for

the benefit of the principal debtor, whereby there was a consideration for

the surety's giving the guarantee. It is clear that two days after the bond
has been executed, and the money advanced to the principal debtor, the

creditor feeling anxious about the sufficieney of the security, took the

contract of guarantee from the surety. In this deed the surety simply
promises to make good any deficiency if the property hypothecated by
the obligor of the bond does not satisfy the debt. But the creditor agreed
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to do nothing, and promised nothing, in return. I therefore think that the

suit could not be maintained, and hold that the decision of the lower

appellate Court should be affirmed.

Decree affirmed and suit dismissed.

1 A. 497 = 2 Ind. Jar. 463.

CEIMINAL JUKISDICTION.

Before Mr. Justice Turner and Mr. Justice Spankie.

EMPRESS OF INDIA v. ABUL HASAN. [9bh November, 1877.]

Act XLVof I860 (Penal Code), s. 211 False charge.

To constitute theoSenoe of making a false charge, under s. 211 of the Indian

Penal Code, it is enough that the false charge is made though no prosecution is

instituted thereon. The Queen v. Subbanna Gaundan (1) followed; The

Queen v. Bishoo Bank (2) distinguished.

[P., 1 A. 527 ; 4 A. 182 (183) ; 6 C. 582 = 8 C.L.R. 255 ; 7 M- 292 (293) = 1 Weir 186 ;

R., 22 B. 596 ; 6 C. 496 = 7 C.L.R. 467 ;
14 C. 707 (711) (F.B ).]

THIS was an appeal to the High Court by the Local Government

against a judgment of acquittal passed by G. E. Watson, Esq., [498]
Sessions Judge of Aligarh,.dated the 26th July, 1877, which reversed a

judgment of conviction passed by J. B. Fuller, Esq., Assistant Magistrate
of the first class, dated the 3rd July, 1877.

The facts of the case are sufficiently stated in the judgment of the

High Court,

The Junior Government Pleader (Babu DwarkaBanarji), for the Local

Government, appellant,
Mr. L. Dillon, for the respondent.
The High Court delivered the following

JUDGMENT.
In this case Abul Hasan went to the police-station and accused Ser

Mai of having stolen certain surgical instruments from the dispensary at

Atrauli. Ttns complaint was made with the intention that it should be

reported to the Magistrate and that thereon proceedings should be taken

against Ser Mai. At the suggestion of Abul Hasan, the police immediate-

ly searched the premises occupied by Ser Mai, and there found, in a place
which could be readily reached from the outside of the house, the articles

alleged to have been stolen. The police, finding that Abul Hasan had
recently a quarrel with Ser Mai about the non-payment of some fees for

medical attendance, and seeing that the articles were placed in a spot un-

likely to have been selected by the owner of the premises, but in which
they might have been deposited by any person outside the house without

attracting the attention of the inmates, in forwarding a report to the

Magistrate intimated that the charge made was false. The Magistrate, after

making a second inquiry through the tahsildar, came to the same conclu-

sion and refrained from instituting any proceedings against Ser Mai. Abul
Hasan was, however, summoned to answer the charge of having institut-

ed a false complaint of a criminal offeace, and on this charge he was
convicted. On appeal the Judge acquitted him, holding that the charge
of false complaint could not be sustained because the Magistrate had nob

(1) 1 M. H. C.R. 30. (2) 16 W.R.Cr. 77.
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inquired inbo the charge of theft, and in support of his judgment the Judge 1877

relied on the ruling of a Bench of the High Court, Calcutta The Queen v. Nov. 9.

Bishoo Barik (1). We may point out that in that case proceedings on the

original charge were actually pending when the charge of false complaint CRIMINAL
was instituted and determined, whereas in the case before us no proceed- JuRISDIC-
ings were pending on the [499] original charge when proceedings were
instituted against Abul Hasan. Whether it would be a sufficient answer
to a charge of false complaint that the complaint bad not been debermi i &. 497 a
ned and that proceedings were still pending, we need not now determine, 2 Ind. Jo*.

for in this case no proceedings had been instituted. The offence consists not 453.

in the prosecution of a false complaint but in the making of it. The case

of The Queen v. Subbanna Gaundan (2) is precisely in point. We concur
in the ruling of Chief Justice Scotland in that case and in the grounds on
which that ruling proaeeds. The ground therefore on which the judg-
ment of the Sessions Judge proceeds is bad in law. The evidence adduced

by the prosecubion satisfies us that the original charge was made and that

it was false, and warrants the inference that Abul Hasan knew it was
false, and made it with the intention of injuring Ser Mai. The con-

viction was therefore proper, and the sentence is certainly not too severe.

The appeal is allowed, the judgment of acquittal passed by the Sessions

Judge is sec aside, and the conviction and sentence affirmed.

1 A. 499 = 2 Ind. JUP. 464.

APPELLATE CIVIL.
'

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Turner.

DIRGAJ SINGH AND OTHERS (Plaintiffs) v. DEBI SINGH AND
ANOTHER (Defendants).* [14th November, 1877.]

Conditional sale Mortgage Foreclosure Reg. XVII oj 1806, s. 8.

Where land which has been conditionally sold is subsequently mortgaged, the
second mortgagee, being the mortgagor's* "legal representative," within the

meaning of that term in s. 8 of Regulation XVII of 1806, is entitled on foreclosure

proceedings being taken by the conditional vendee to the notice required by
that sec ion, and cannot be deprived by the conditional vendee of the possession
of the Jand notwithstanding foreclosure, where no such notice has been given to

him.

[P., 2N.L.R. 113.]

THIS was a suit for possession of a share in the village of Khushalpur
and of a share in the village of Jithupur. These shares had bean condi-

tionally sold to the plaintiffs in 1864 by Gurdhan Singh, the proprietor,

defendant in this suit. In 1870 they were mortgaged by him to Debi

Singh, also a defendant in this suit. The mortgage to the plaintiffs

having been [500] foreclosed, they brought the present suit for possession
of the shares. The Munsif gave the plaintiffs a decree, holding that the

mortgage to Debi Singh was not a genuine mortgage but made to defraud

the plaintiffs of their rights under the conditional sale. Debi Singh

appealed to the Subordinate Judge, who reversed the decree of the

Munsif, and dismissed the suit as brought, on the ground that the plaintiffs

*
Special Appeal. No. 441 of 1977, from a decree of Miulvi Sultan Hasan Khan,

Subordinate Judge of Gorakhpur, dated the 3rd February, 1877, reversing a decree of

Maulvi Miihiimm id Kamil, Munsif of Basti, dated the 9th December 1876.

(1) 16 W.R. Or. 77. (2) 1 M.H.C.R 80.
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1877 could not obtain possession of the shares without redeeming the mortgage
NOT. 14, to Debi Singh, which he held was a genuine mortgage.

The plaintiffs appealed to the High Court contending that they were
APPEL- entitled to take the shares free of incumbrance, and that the respondents,

LATE having failed to redeem them within the time allowed by law, had lost all

ClVIL right or interest in them.
'

The Senior Government Pleader (Lala Juala Prasad}, for the appel-

1 A. 499= lants.

X Ind. JUP. Munshis Hanuman Prasad and Sukh Earn, for respondents.

461. The High Court made the following

OEDER OF REMAND.
The pleas set out in the memorandum of appeal show valid grounds

of objection to the decree of the lower appellate Court. The appellants'
deed of conditional sale was executed in 1864, the respondent's deed of

mortgage in 1870. Now the mortgagor could only convey to the res-

pondent such a title as he himself had, namely, a title subject to the

conditional sale and the legal consequences of the sale. Consequently the

appellants were entitled to take proceedings for foreclosure without

discharging the alleged mortgage-debt due to the respondent. Such

proceedings have baen taken, but the respondent now alleges that he had
no notice of them. If the mortgage made to the respondent was merely
colourable and the original mortgagor remained solely interested in the

property subject of course to the conditional sale, this notice to the res-

pondent was not necessary, but if the mortgage made to the respondent
did in fact create an interest in the property in his favour he was entitled

to notice, and it must be ascertained whether he received such notice.

The lower appellate Court must try the following issues : Had the res-

pondent at the time the foreclosure proceedings were commenced a bona

fide interest [501] in the property ? If so, was notice of foreclosure served

on him ? Toe lower appellate Court will return its finding on these

issues, when ten days will be allowed for objections.
The Subordinate Judge determined on these issues that at the time

the foreclosure proceedings commenced Debi Singh was in possession of

the shares as mortgagee, and was still in possession aa such, and that

no notice of foreclosure was served on him.
On the return of these findings, the High Court delivered the

following

JUDGMENT.
The facts found by the Court below are no longer disputed, and we

accept; the findings. We entirely concur in the more recent rulings (1;

that the term mortgagor's
"

legal representative" used in the Regulation
(XVII of 1806) was intended to apply to all or any persons who at the

date of the notice possess a title to the equity of redemption whether
absolute or defeasible under the mortgage. The respondents were as

mortgagees entitled to notice, and the foreclosure proceedings as against

them are invalid They were entitled to have the opportunity of coming
in to redeem the mortgage held by the appellants so as to preserve their

own security, and the issue of notice to them was indispensable to bar

them by foreclosure. The appeal is dismissed with costs.

Appeal dismissed.

(1) See 3 W. R, 230, per Phear, J.,
= 6 W. R. 230,
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1 A. 501,

APPELLATE CIVIL.

1877
NOV. 14.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr, Justice Turner. APPEL-

LATE
CIVIL.AJNASI KUAR (Judgment-debtor) v. SURAJ PRASAD (Decree-holder)*

[14th November, 1877.]

Decree for the Performance of a particular Act Execution of Decree Act VIII of 1859
(Civil Procedure Code), s. 200.

A, who had been directed by a decree to refrain from preventing her daughter
returning to her husbiud, after the date of the decree permitted her daughter,
who was of age, to reside in her house. Held that such conduct on the part of A
was no such evidence of interference with her daughter's return as would

justify the execution of the decree against her, under the provisions of s. 200 of

Act VIII of 1859.

ID., 23Ind. Gas. 828.]

[502] THE decree-holder in this case applied for the execution of a

decree of the Munsif dated the 25bh May, 1874, which he had obtained

against his wife Deo Kuar for restitution of conjugal rights and against
his wife's mother, Ajnasi Kuar, directing her to refrain from preventing
his wife returning to him. He prayed in his application for execution

that his wife should be sent back to him from the house of Ajnasi Kuar,
and in the event of this not being done that certain property belonging to

the judgment-debtors should be attached, and that the judgment-debtors
should be arrested and imprisoned under s. 200 of Act VIII of 1859.

Ajnasi Kuar objected to the execution of the decree against her,

stating that it was her wish that Deo Kuar should live with her husband,
but that Deo Kuar was desirous of living in some house near her house,
and that her servants should attend on her (Deo Kuar) in order that she

might not be harshly treated by her husband, and that the decree-holder

would consent to this arrangement she (Ajnasi Kuar) would give him and
his wife food and clothing and provide servants for them, or the matter

might be submitted to arbitration.

The Munsif directed execution to issue, observing with reference to

Ajnasi Kuar that she did not give her unqualified assent to her daughter
living with her husband, and therefore it could not be held that she had
not opposed her daughter's return to her husband. OD appeal by Ajnasi
Kuar to the Judge the order of the Munsif was affirmed.

Ajnasi Kuar appealed to the High Court contending that she did not

prevent Deo Kuar, who was of age, returning to her husband, and that it

was not shown that she in any way obstructed the satisfaction of the

decree.

Mr. Mahmood and Munshi Hanuman Prasad, for the appellant.
Mr. Colvin, for the respondent.

JUDGMENT.
The judgment) of the High Court was delivered by
TURNER, J. There is no evidence that there has been any interference

on the part of the appellant with the return of her daughter to the

respondent since the date of the decree. Something [503] more must we

* Miscellaneous Special Appeal, No. 46 of 1877, from an order of M. Brodhurst,
Esq., Judge of Benares, dated the 8th June, 1877, affirming an order of Babu Promoda
Cham Banarji, Munsif of Benares, dated the 17th May, 1877.

1 A. 501.

A I 44
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1877 think be shown than that the daughter who is of age is still permitted to

Nov. 14, reside in the appellant's house. We must therefore allow the appeal and
order the release from attachment- of the appellant's property. No costs

APPEL- will be allowed to either party to this appeal either in the Court below or

LATE in this Court.

CIVIL. Appeal allowed.

1 A. 501.

1 A. 503= 2 Ind. Jar. 465.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

PRAG DAS (Plaintiff) v. HARI KISHN AND ANOTHER (Defendants)*

[19th November, 1877.]

Hindu Law Hindu Widow Forfeiture Reversioner.

A Hindu widow does not forfeit her interest in her deceased husband's se-

parate estate merely by divesting herself of such interest. Such an act does

not entitle the person claiming to be the next reveraioner to sue for possession
of the estate, or for a declaration of his right as suoh reversioner to succeed to the

estate after the widow's death.

[F., A.W.N. (1882) 11.]

THIS was a suit for possession of a moiety of the separate estate of

one Lalji, deceased, brought by one of the two nxt reversioners, against

the widow of Lalji and the other reveraioner. The facts of the case are

sufficiently stated in the judgment of the High Court to which the plain-

tiff appealed against the decree of the Coart of first instance dismissing
his suit.

The Junior Government Pleader (Babu Dwarka Natfi Banerji) and
Munshi Banuman Prasad, for the appellant.

Pandit Ajudhia Nath and Munshi Sukh Bam, for the respondents.

JUDGMENT.

The judgment of the High Court was delivered by
OLDFIELD, J. Earn Din, who died in 1872, left three SODS surviving

him, Lalji, Prag Das, and Hari Kishn. The first died in September, 1874,

leaving a childless widow, Gopal Dai. The subject; of this suit is the pro-

perty left by Lalji. The plaintiff, Prag Das, sues his surviving brother

Hari Kishn and Gopal Dai, the widow, to establish his right and to recover

possession of half Lalji's property, op the averment that the three brothers

held separate [504] property, and that the widow had colluded with Hari
Kishn and allowed him to take possession in his own right of all the property
of the deceased by which acb she had forfeited her interest. Hari Kishn

pleaded that he is the heir of the deceased, as deceased and he had lived

in union. He allows that a partition had taken place at their father's

death, but it was only plaintiff's share which was divided off, and the

widow supports him in his allegation that he and deceased had lived in

union, and avers that no alteration has taken place in the nature of the

possession exercised on the property since Lalji's death, and adds that

*
Regular Appeal, No. 48 of 1377, from a decree of M*ulvi Farid-ud-din Ahmed,

Subordinate Judge of Mirzapur, dated the 8th December 1876.
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Hari Kishn's son was considered to be his heir by deceased, but she makes 1877
no specific mention of any title as heir by adoption to deceased. The Nov. 19,.

Subordinate Judge found that the deceased held a separate estate and
that in consequence his widow, Gopal Dai, is his heir, and that no act has APPEL-
bean shown on her part to divest her of the estate and give plaintiff, the LATE
reversioner, immediate possession. It appears that at the death of Lalji

there were disputes as to the succession, and Hari Kishn obtained mutation

of names of the whole estate in his favour and possession also, but the i A. 503=
Subordinate Judge seems to think that he had only formal possession, 2 Ind. Jurr

that there has baen nothing done by the widow injurious to his reversionary ^^ t

interest, and that this is not the time to decide on any right in future to

which the plaintiff may become entitled and be dismisses the suit.

The pleas in appeal on the plaintiff's part amount to this, that on the

facts proved the plaintiif is entitled to a decree for the whole claim, and
at any rate that his reversionary right in the property should have been

protected by giving him a declaration of it, and by restraining the defend-

ant from dealing with the property in a manner injurious to the plaintiff's

title.

The respondents have filed objections under s. 348 to the finding that

the deceased held a separate estate. It will be convenient first to disuose

of their objections, and on this point we agiee with the Subordinate Judge.
There is ample evidence that the shares of all three brothers were separated
from each other after their father's death. The evidence alluded to by
the Subordinate Judge appears to us conclusive on the point. There are

admissions by the brothers of division, proceedings such as mutation of

names in the revenu6 records only consistent with the fact that such division

[505] had taken place, and separate bankers' accounts, and separate

dealings with the property, all pointing to a division of La'ji's estate from
both his brothers. On tne other side all that the respondents' evidence

necessarily shows is commensality between Lalji and Hari Kishn ; while

some of their witnesses admit ignorance as to their monetary transactions.

There is no doubt that there was a partition efrhcsed at Ram Din's death,
and thare is no evidence of any re-union, nor indeed is re-union alleged.

With reference to the plaintiff's appeal, looking to the facts and

allegations of the respondents, it seems clear that Hari Kishn asserted

his own title as heir of Lalji, and that he was supportei in doing so by
the widow, who recognised him as the heir, an.l that he has obtained

possession of the estate ; and it does not appear that this is a mere formal

possession buj one which has given him the exercise of all the rights of

an owner. Anything short of this is opposed to the allegations of the

widow, who distinctly states in her written statement that Hari Kishn is

in undivided possession of all the property in the same manner as he was
in conjunction with her husband, and that there haa been no change or

alteration whatever since her husband's death ; all this amounts to a

possession as owner and one that would count adversely to the widow.

However, accepting such to be the case, the act of the widow divesting
herself of her interest in the estate in favour of Hari Kishn will not

operate as a forfeiture, so as to bring in the reversionary heirs. Hari
Kishn'a possession cannot on this ground ba interfered with while she

lives, and no other ground for interference has been alleged or made out,

and therefore the claim fails and has been properly dismissed, for it is one

asking for a declaration of a present right and possession in the property,
nor can the Court declare that plaintiff will have a right of succession
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1877 after the widow's death/ but we may say that any reversionary rights

Nov. 19. which he may hereafter succeed in establishing are not affected by the

widow's divesting herself of her interest in Hari Kishn's favour. We
APPEL- affirm the decree of the lower Court and dismiss the appeal. Ea.ch party

LATE w^ Pav their own costs of this appeal.

CIVIL, Appeal dismissed.

1 A. 503=
2 Ind. Jar.

165.

1 A. 506.

[S06] APPELLATE CIVIL.

Before Mr Justice Pearson and Mr. Justice Oldfield.

TAUPIK-UN-NISSA (Plaintiff) v. GHULAM KAMBAR (Defendant),*

[21st November, 1877.]

Muhammadan Law Dower.

Under Muhammadan law, when on marriage it is not specified whether a wife's

dower is prompt or deferred, the nature of the dower is not to be determined

with reference to custom, but a portion of it must be considered prompt. The
amount to be considered prompt must be determined with reference to the position
of the wife and the amount of the dower, what is customary being at the same
time taken into consideration. Eidan v. Mazhar Husain (1) followed.

[R., 33 A. 291 (293) =8 A.L.J. 27 = 9 Ind. Cas. 200.]

THIS was a suit to recover Es. 25,000 out of Rs. 51,000 due to the

plaintiff as dower, the suit being based on Muhammadao law. The plaintiff

stated in her plaint that according to that law her dower must be

considered prompt, because at the time of marriage it was not specified

that the dower was deferred dower. The defendant alleged that for that

reason it could not, under Mahammadan law, be considered prompt, that,

under that law, where it was not specified whether dower was prompt or

deferred, it was necessary to refer to custom to determine whether it

should be considered prompt or deferred, and that according to the

custom obtaining in such a case in Budaun, where the parties to the

suit resided, the dower must be considered deferred dower. The Court

of first instance held that, in the absence of any specification whether
the dower was prompt or deferred, it was necessary to refer to custom
to determine the nature of the dower, and that, according to the custom

obtaining in such cases in Budaun, the dower must be considered

deferred dower, and dismissed the plaintiff's suit.

The plaintiff appealed to the High Court contending that, under
Muhammadan law, where at the time of marriage ib was not specified

whether dower was prompt or deferred, it must be considered prompt,
that the custom on which the lower Court relied was opposed to this

law and could not therefore be recognized, and that such custom was
not proved by the evidence on record.

Mr. Mahmood and Maulvi Obeidul Rahman, for the appellant.

[507] Munshi Hanuman Prasad and Shah Asad Alt, for the

respondent.

*
Regular Appeal, No 44 of 1877, from a decree of Maulvi Abdul Majid Khan,

Subordinate Judge of Shabjahanpur, dated the 1st September, 1876.

(1) 1 A. 483.
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JUDGMENT.

1 All. SOS

The judgment of the High Court; was delivered by
OLDFIELD, J. This is a claim to recover ES. 25,000 as prompt

dower. It is not disputed that the amount of dower stipulated for

at marriage was Es. 51,000, and it is admitted that it was not specified

at the time whether the dower was prompt or deferred. The plaintiff

contends that, under such circumstances, the entire amount is exigible as

prompt dower on demand, though she only claims in this suit a portion.

The defendant contends that in such a case the custom of the place
should be referred to, and by the custon of Budaun the entire dower is to

be considered as deferred. The lower Court has dismissed the claim,
with reference to what it holds to be the custom. It considers that

when there has been no specification of dower, the law requires that a

reference should be made to custom to determine not only the proportion
of the dower which shall be considered to be prompt, but whether any at

all shall be so considered, and it holds that in Budaun it is the custom
to consider the whole as deferred. This judgment cannot be supported.
The law on the point is that stated in Baillie'a Digest from tih&Fatawa
Kazee Khan, which has been followed by this Court in recent decisions

Eidan v. Mazhar Husain (1); Habib-un-nissa v. Nizam-ud-din, decided the

31st July, 1877 (2). When nothing has been said as to the character of

dower, the Court may determine the amount to be considered prompt
with reference to the position of the woman and the amount of the

dower named in the contract, taking into consideration at the same time
what is customary. The reference to custom appears to be in respect
of the proportion to be held as prompt, and it does not appear to have been

contemplated to refer to custom to declie whether or not the entire dower
should be deferred. We have been shown a translation of an extract from
Jami ur-rumuz, a commentary on Mukhtasar Vakaya, which will, how-
ever, bear another construction. However this may be, we do not concur
with the Subordinate Judge in holding that any custom is proved by
which the entire dower is considered deferred. (After considering the
evidence as to the custom the judgment proceeded [508] as follows :)

We hold that neither by law or custom is the plaintiff debarred from

obtaining prompt dower, and we consider Es. 17,000, or one-third of the

total dower, a reasonable sum to award. We reverse the decree of the

lower Court and decree accordingly with all costs.

Appeal allowed.

1877

NOV. 21.

APPEL-

LATE
CIVIL,

1 A. 506.

(1) 1 A. 483. (2) Unreported.
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1877 1 A. 508-

22t APPELLATE CIVIL.

APPEL- Before Sir Robert Stuart, Kt, t Chief Justice and Mr. Justice* Oldfield.

LATE

CIVIL. IMAM ALI AND OTHERS (Decree-holders) v. DASAUNDHI BAM__ (Judgment-debtor)* [22nd November, 1877.]

Execution of Decree Special Appeal" Final Decree of Appellate Court" Limitation
Act IX of 1871 (Indian Limitation Act), sch, ii, art. 167,

The Munsif gave the plaintiffs in a suit for possession of land and for mesno
profits -a decree for possession but dismissed the claim for mesne profits. An
appeal was preferred to the Judge, who affirmed the decree for possession and
reminded the case to the Munsif, under s. 351 of Act VIII of 1859, to determine
the mesne profits due to the plaint ffs. The Munsif gwe the plaintiffs a decree

for cartain mesne profits. Subseuqently a special appeal was preferred to the

High Court against the Judge's decree. While this was pending an appeal was

preferred to the Judge against the decree of the Munsif for mesne profits, and on
the 7th June, 1873, 'he plairuiS again obtained a decree for mesne profits.

Finally, on the 6tb March, 1874, the High Court modified the Judge's decree for

possession but did not interfere with the order of remand. Held, on the plaintiffs

applying for execution of the Judge's decree, dated the 7th June, 1873, that

the limitation for the execution of such decree ran not from the date of such decree

but from the date of the High Court's decree, which was "
the final decree of the

appellate Court,
" and the only

"
final decree,

"
within the meaning of art. 167,

sch. ii of Act IX of 1871.

THIS was an application for the execution of a decree of a District

Court, dated the 7r<h June, 1873. The facts of the case are sufficiently

stated in the judgment of the High Court to which the decree- holders

appealed against the order of the Judge, affirming the order of the Munsif,
which decided that execution of the decree was barred by limitation.

The decree-holders appealed to the High Court on the ground that

limitation began to run from the date of the decree of the High [809] Court
dated the 6th March, 1874, and not from the date of the decree of which
execution was sought.

Babu Barodha Prasad, for the appellants.
Munshi Hanuman Prasad, for the respondent.

JUDGMENT.
The High Court delivered the following
The question before us is whether the appellant's decree is incapable of

execution by limitation. He sued in the Munsif's Court for possession of

certain land and to recover damages. The Munsif decreed possession but

dismissed the claim for damages. An appeal was preferred to the Judge,
who (28th February 1873) affirmed the decree giving possession and re-

manded the case, under section 351 of Act VIII of 1859, for adjudication as

to the amount of damages due. An appeal was preferred from the Judge's
decision to the High Court on the 23rd May, 1873, and was pending till

6th March, 1874, when the decision as to possession was modified and the

Court did not interfere with the order of remand made by the Judge. In
the meantime the Munsif on the 25th April, 1873, decreed damages, and an

appeal was preferred to the Judge who decided it on the 7th June, 1873.

It will be seen that the Judge's order is prior to the date of the High

'Miscellaneous Special Appeal, No. 62 of 1877, from an order of H.M. Chase, Esq.,
Judge of Saharaupur, dated the T8th Miy, 1877, affirming an order of Maulvi
Muhammad Imdad Ali, Munsif of Saharanpur, dated the 24th March, 1877.
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Courts decision in the appeal before them. Appellant now takes oat

execution of fche Judge's decree of the 7th June, 1873. If the three years'

limitation is to run from the former date, the application is barrad, and this

is the view taken by the lower Courts. But this view is erroneous.

Where there has baen an appeal, the limitation will run from the date of

the final decree of the appellate Court. We hold this to be the decree of

the High Court; and not that of the Judge, the 7th June, 1873 ; the former

was passed after the Judge's cTecree of the 7th June, 1873, and must be

held to ba the final decree of the appellate Court and to have finally deter-

mined the entire claim. The lower Courts seem to consider that there

may be saveral final decrees of an appellate Court in one and the same
case, give'n separate periods of limitation for separate portions of a claim

in one and the same suit, and they refer to the High Court's decree as final

on the point of possession and so affording a period of limitation for that

portion, and the Julge's decree as final on the point of damages and [510]

affording another period of limitation for that portion of the claim, but this

view is erroneous, both decrees cannot ba final within the meaning of the

limitation law. We reverse the order of the lower Court and remand the

case for execution in due course. Costs to abide the result.

Cause remanded.

1877
NOV. 22.

1 A. 310 = 2 Ind. Jur. 499.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

LAOHMAN BIBI AND ANOTHER (Decree-holders) v. PATNIRAM AND
ANOTHER (Judgmmt-debtors)* [22nd November, 1877.]

Decree made in favour of a Firm in name of Agent Applications for execution made by
Agent other than Agent named in the Decree Effect of such Applications to keep the

Decree in force Limitation Act IX 0/1871 (Indian Limitation Act), sch. ii,

art. 167.

A decree was passed in favour of a firm in the name of an agent of the
firm. Toe second and subsequent applications for execution were made by an
a^ent of the fi-rn oth-r than the agent named in the decree. Certain persons,

alleging that they were the proprietors of the firm, applied for execution of

the decree. The application was refused on the ground that the proceedings in

execution taken by the last-mentioned agent were invalid, and execution of the
decree was therefore birred by limitation. Held that such proceedings, however
irregular, were not invalid.

[R., 118 P.B. 1912 = 86 P.L.E. 1913= 51 P.W.R. 1910 ; D., 26 A. 19 ; A.W.N, 1903,

172.]

THIS was an application for execution of a money-decree dated the

10th May, 1870. This decree was passed ex parte in the name of Kishn
Lai, described as the apent of the firm of Megh Eaj Harbilas. On the

date it was passed application for execution was made by Kishn Lai. A
second application was made on the 8th December, 1871, by one Mohan
Lai, who had succeeded Kinhn Lai as agent of the firm of Megh Raj
Harbilas. A third and fourth was made by the same person on the 30th

May, 1872, and the 13th April, 1875, respectively. The present applica-
tion was made on the 15t>h February, 1877, by Laohman Bibi and

* Miscellaneous Special Appeal, No. 66 of 1877. from an order of J.W. Power, Esq.,
Judge of Qhazipur, dated 4th August, 1877, reversing an order of Maulvi Zaln-ul-Abdin,
Subordinate Judge of Qhazipur, dated the 3rd July, 1877.

351

APPEL-

LATE
CIVIL.
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1877 Katu Bibi, alleging themselves to be the proprietors of the firm of Megh Raj
Nov. 22, Harbilas the decree-holders. The judgment-debtors objected to the

execution of the decree on the ground, among other grounds, that the

APPEL- former applications for execution made by Mohan [511] Lai were insuffi-

LATE cient to keep the decree in force, as he was not the decree- holder, and

CIVIL execution of the decree was therefore barred by limitation. The Subordi-
'

nate Judge disallowed this objection. On appeal by the judgment-debtors

1 A, 810= it was allowed by the Judge, who observed as follows:
"
Tbe application

2 lod. Jur. made to the Court on the 8th December 1871 was not made by the decree-

499. holder then on the record, viz., Kishn Lai, but by another person. It

was therefore not a petition to execute the decree, and as all the other

applications for execution were made by persons other than the

decree-holder, execution of the decree must be considered barred.
"

Lachman Bibi and Katu Bibi appealed to the High Court, contend-

ing that the Judge erred in holding that Kishn Lai was himself the

decree- holder, that the decree itself showed that it belonged to the firm

of which the appellants were proprietors, that proceedings in execution of

the decree were taken by the appellants from time to time in the name
of their agent for the time being, and there was no reason in law

why they should not take out execution and execution was not barred

by limitation.

Munshi Hanuman Prasad, for the appellant.
The Senior Government Pleader (Lala Juala Prasad) and Pandit

Bishambar Nath, for the respondent.

JUDGMENT.
The judgment of the High Court was delivered by
TURNER, J. Owing to an error in procedure the decree was passed

in the name of Kishn Lai, described as the agent of the firm of Megh
Eaj Herbilas, but it was then, as on subsequent occasions and is now,
admitted that it was passed in favour of the firm of which the appellants
assert they are and were the owners. The second and subsequent appli-

cations for execution, with the exception of the one now before the Court,

were taken out by Mohan Lai, who succeeded Kishn Lai as the gomashta
of the firm. However irregular the proceedings have been, we are not

prepared to hold they are invalid. We must set aside the order of the

Judge, disallowing the application as barred by limitation, and remand
the case for the decision of the other pleas raised. Costs of this appeal
will abide and follow the result.

Cause remanded.
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1 A. 512 (F.B.).

[512] FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfield.

1877
AUG. 14.

FULL
BENCH.

BHIKHAN KHAN AND ANOTHER (Plaintiffs) v. EATAN KUAR
(Defendant)*. [14th August, 1877.]

Act XVIII of 1873 (North. Western Provinces Rent Act) ss: 31. 34, 35, 93, 206. 207 Act
XIX of 1873 (North-Western Provinces Land Revenue Act), s. 3, cl. 8 Co-sharer
Lambardar Suit for Profits Jurisdiction Civil Court Revenue Court Profits
when due Limitation.

Held, by the Division Bench, following the ruling of the majority of the Full
Bench in Ashraf-un-nissa v. Umrao Begum (1), that a suit by a co-sharer in an
undivided mahal against the heir of a deceased lambardar for his share of profits
collected by the lambardar before his death is a suit cognizable not by a Civil

Court but by a Court of Revenue. \

Per STUART, C.J. Observation on the application of es. 206 and 207 of

Act XVIII of 1873.

Held, by the majority of the Full Bench that the share of a oo- sharer in an
undivided mahal of the profits of the mahal for any agricultural year are due to

him from the lambardar as soon as after the payment of Government [313]
revenue and village-expenses, there is a divisible surplus in the hands of the lam-
bardar, unless by agreement or custom a date is fixed for taking the accounts and

*
Special Appeal No, 1256 of 1875, from a decree of G.H. Lawrence, Esq., Judge

of Aligarh, dated the 2nd September 1875, affirming a decree of Maulvi Sami-ul-lah

Khan, Subordinate Judge of Aligarh, dated the 27th November 1874.

1 A, 512-N (F.B.).

(1) This is an unreported case which arose out of a reference to the High Court
under s. 205 of Act XVIII of 1873. The suit was one by a co-sharer in a mabal to recover
the profits due on her share for the years 1279 and 1280 Fasli from the heir of the lam-
bardar who made the collections for those years and subsequently died. It was instituted

under s. 93, cl. (ft), Act XVIII of 1873.

The reference was made in view of the case of Mata Deen v. Chundec Deen, H.C.R,
N.W.P., 1870, p. 54, and of Mata Deen Doobey v. Chundee Deen Doobey, H.C.R.N.W.
P., 1874, p. 118.

The Divisional Court (TURNER and SPANKIE, JJ.) before which the reference came
referred it to the Full Bench, the order of reference being as follows :

It appears to us, and indeed has been held by us on former occasions, that

(a) the heir of a deceased lambardar succeeds to the cause of action and must sue in the

Revenue Court ; (6) the heir of a deceased lambardar is liable for debts of the deceased
if he has inherited assets, and therefore the suit is not a suit for profits, although
incidentally the amount of the share of the profits claimed must be determined. As our
views on the first question are opposed to a recent decision, we refer this reference to

a Full Bench for disposal.

PEARSON, TURNER, SPANKIE, and OLDFIELD, JJ., concurred in the following

opinion :

When the cause of action survives, the nature of a suit is not changed by reason
that the plaintiff or defendant is not the person to or against whom the cause of action
has accrued but his legal representative ; and this being so, it would seem to follow that,
where a special Court has been constituted for the trial of suits of a particular nature,
the Court has cognizance of suits of that nature, whether they be brought against the

person to or against whom the cause of action accrued or his legal representative.

Thus, in the case out of which this reference has arisen, if the suit has been brought
against the defendant as the legal representative of the deceased it'oannot be argued that,

except in the circumstance that the representative is sued instead of the deceased, there

is any feature in the suit other than would have been present had the suit been brought
in the lifetime of the deceased.

[513] The circumstance that a legal representative is substituted for one of the

parties is an accident to rather than a property of the suit. Of course, when a legal repre-
sentative appears as defendant, the decree cannot be executed against him personally
but only against the estate of the deceased.

If, however, a claim be brought not against the legal representative to obtain relief

i A. 512

(F.B.).

A I 45
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1877 dividing the profits, in which case any divisible surplus which may have accrued

prior to that date is due on that date, and the divisible profits in respect of
AUG. 14.

any arreara wbich may be collected after that date are due when they reach the
hands of the lambardar or his agent.

FULL Held per STUART, C.J. and SPANKIE, J. That where by agreement or custom

BENCH there is no date fixed for dividing such profits, the share of a co-sharer becomes
'

due on the last day of the agricultural year as fixed by Acts XVIII and XIX of

1^72 1873 '

(FB) [F..4A. 412= A.W.N. (1882) 78; R., 14 A. 381 (400) '(F.B.) = A.W.N. (1892) 143

D., 5 A. 438 (P.B.)=A.W.N. (1883) 69.]

THIS was a suit for a share of the profits of a mahal for 1278

Fasli, instituted in the Court of the Subordinate Judge on the

29th June 1874. The plaintiffs, who were co-sharers in the mahal, alleged
that the profits for that year had been collected by Bulaki Das, a co-sharer

and lambardar, that their share of these profits became due and payable
on the 1st July 1871, but had not been paid to them, and they sued the

widow of Bulaki Das, who was bis heir and in possession of his estate,

for the share. The defendant set up aa a defence, among other matters, that

the suit was, under s. 93 of Act XVIII of 1873, cognizable by a Court of

Revenue, and that, as the profits for the year 1278 fasli be came due, not on
the [814] 1st July 187], but on the 3rd June 1871, when that agricultural

year ended, the suit was barred by limitation, not having been brought
within three years from the latter date. The Court of first instance held

that the suit was cognizable by a Civil Court, bat dismissed it on the

ground that it was barred by limitation, not having been instituted within

three years from the 3rd of June 1871, the end of 1278 Fasli (1), or setting

that date aside and considering that that year ended on the 15th June
1871, the last day of payment of the last instalment of Government
revenue within three years of such latter date. The plaintiffs appealed,

contending that the suit was governed by art. 118, sch. ii, Act IX of 1871,
and the period of limitation was consequently six years. The lower

appellate Court, without deciding whether the suit was cognizable by a

out of the estate of the deceased, but against an heir or stranger on tbe ground that he
has taken and converted to his own use assets of the deceased, and so rendered himself

personally liable for the debts of the deceased, the suit is not a mere suit for profits, but

a suit which differs in an essential point from the suit which would have been brought
against the deceased had he survived ; a liability has been created by the act of the

heir or stranger attaching to such heir or stranger personally, and on that liability the

right of suit is founded. If then a suit be brought against an heir or stranger, to recover

from him personally a debt due to the plaintiff in respect of his profits as co-sharer on
the ground that the defendant has intermeddled with the estate of the person who
collected the profits, the suit lies, not in the Revenue, but in the Civil Court.

STUART, G J. I concur in the last case suggested in the above answer, but I can-

not accept as law what is laid down in the first part of it ; and generally I remain of the

opinion explained in my judgment in Mata Deen Doobey v. Chundee Deen Doobey in

our Reports for 1874, page 118. The heir of a deceased lambardar may succeed to the

cause of action, or rather to the subject-matter of the cause of action, but it does not

therefore follow that the heir can sue in the Revenue Court. That which is here called

a cause of action is really a right to recover a portion of the deceased's estate, and can

only be sued for in a Civil Court. Again, the circumstance that a legal representative
is substituted for a deceased party may be an accident rather than a property of the

suit, but, it is an accident in my opinion which determines the forum where the suit

may be prosecuted to decree.

I have only to add that Act XVIII of 1873 does not affect the question submitted
to us, the principle, so far as the legal position of the heir is concerned, being the
same as under Act XIV of 1863.

(1) According to the official calendar the year 1878 Fasli did not end till the 28th

September 1871.
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Civil Court or a Eevenue Court, held that the period of limitation applic- 1877
able to it was that prescribed in s. 94 of Act XVIII of 1873, viz., three AUG. 14.

years, and that ifc was barred by limitation not having been instituted with-

in three years from the last day of Jait 1278 fasli, that is to say, the 3rd FULL
of June 1871. BENCH.

The plaintiffs appealed to the High Court, contending that the suit
*

being cognizable by a Civil Court, the period of limitation applicable to it i A. 512

was that laid down in art. 118, sch. ii of Act IX of 1871, and not that in (P.B.).

s. 94 of Act XVIII of 1873, and that even if the period of limitation

applicable was three years and such period was computed from the end
of 1278 Fasli, that year did not end on the 3rd June 1871, but on the 30th
June 1871, and the suit was within time. The respondent objected, under
s. 348 of Act VIII of 1859, that the suit was cognizable by a Court of

Kevenue.

STUART, C. J. and PEARSON, J., before whom the appeal came on for

hearing, referred to a Full Bench the question how the day on which the

profits are due to, and claimable by, co-sharers in a mahal is to be
ascertained.

The orders of reference were as follows :

PEARSON, J, A recent ruling of the Full Bench of this Court (1) has
declared a suit of the nature of the present to be cognizable by [515] the
Eevenue and not by the Civil Courts. We must therefore, in pursuance
of that ruling, admit the validity of the objection urged by the respond-
ent, under s. 348 of Act VIII of 1859, to the extent that the Sub-
ordinate Judge was incompetent to take cognizance of the suit. The
lower appellate Court was, however, warranted in disposing of the appeal

preferred to it by the provision of s. 207 of the new Eent Act, and under
that or the following section, we are also bound to deal with the appeal
before us. The first plea fails in reference to the ruling above mentioned.

The question raised by the second plea next presents itself for con-

sideration. By s. 94 of the Act above mentioned a suit for a share of the

profits of a mahal must be brought within three years from the day on
which the share became due. But the law does not fix the day on which
the share becomes due. It may be fair and reasonable to hold that it be-

comes due on the last day of Jait of the fasli year, but it would be not less

fair and reasonable to hold the last day of the agricultural year, as defined

in Act XIX of 1873, to be the day from which the period of limitation

should run. Again, it might be held that when by agreement or by
custom a particular day had been fixed for the distribution of profits in

any mahal, or for a settlement of accounts, the time should run, from such

day. But where no such day has been fixed by agreement or custom,
there would still be room for doubt. I would refer the question how the

day on which the profits are due to and claimable by co-sharers in a

mahal is to be ascertained, to a Full Bench.

STUART, C. J. The ruling of the Full Bench referred to by Mr.
Justice Pearson was strongly dissented from and is still strongly dissent-

ed from by me as matter of law. But if not only in this suit but in all

other similar cases I am absolutely bound by that ruling, then of course I

must hold that the respondent's objection is well founded, and it was
taken in the Court of first instance ; s. 207 of the Eent Act .therefore

strictly applies.

(1) 1 A. p 513, note (1).
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1877 That section is in the following terms :

"
If in any such suit such

AUG. H. objection was taken in the Court of first instance, but the appellate Court
has before it all the materials necessary for the determination of the suit,

FULL it shall dispose of the appeal as if the suit had been instituted in the right

BENCH. Court." The nature of the suit [516] here referred to and the objection
are described in s. 206, which is as follows :

"
In all suits instituted in

1 A. 512 any Civil or Eevenue Court, in which an appeal lies to the District Judge
(F.B.). or High Court, an objection that the suit was instituted in the wrong

Court shall not be entertained by the appellate Court, unless such objec-
tion was taken in the Court of first instance, but the appellate Court shall

dispose of tha appeal as if the suit had been instituted in the right Court."

It thus appears that
"
the suit

"
and

"
the objection

"
are the same in

both sections, but the manner in which the objection is to be treated is

very different. Section 206 applies, by implication, where the objection had
not been taken in the Court of first instance, and goes on to provide that

the objection shall not be entertained, i.e., shall not be looked at, shall

not be taken cognizance of or in any way noticed, but shall be altogether

disregarded, and the appeal shall proceed as if the objection had
never been taken at all ; and therefore, where, as in the present case,

the suit had been instituted in the Civil Court, that Court shall be deemed
the right Court, that is s. 206. Section 207, as I have stated, applies where
the objection had been taken in the Court of first instance, and where, by
implication the objection has been entertained and allowed, and it goes on
to provide for the case where the appellate Court has before it all the

materials necessary for the determination of the suit, in which case the

appellate Court
"
shall dispose of the appeal as if the suit had been insti-

tuted in the right Court, which, in the present case, must be understood

to be the Kevenue Court, and of course according to revenue law. That

being so, the limitation of three years prescribed by s. 94 of the Eent Act
of course governs. But I share the doubt and difficulty expressed by Mr.
Justice Pearson respecting the date from which the limitation is to run.

On this subject I concur in the reference to the Full Bench proposed by
Mr. Justice Pearson.

Pandits Bishambhar Nath and Ajudhia Nath, for the appellants.
Munshis Hanuman Prasad and Sukh Bam, for the respondent.

JUDGMENTS.
The Full Bench delivered the following judgments :

PEARSON, TURNER, and OLDFIELD, JJ., concurring. The lambar-

dar collecting rents on account of himself and the other co-sharer [517]
in a revenue-paying mahal is entitled to apply the collections, firstly, to

the payment of Government revenue and village expenses, and then, after

deducting what (if anything) is due to himself as haq lambardari, is bound
to divide surplus collections among the several co-sharers in proportion
to their shares. Ordinarily then profits are due as soon as there is a

divisible surplus in the hands of the lambardar. But it not unfrequently

happens that by agreement or custom a date is fixed for taking the accounts

and dividing the profits. In this case any divisible surplus which may
have accrued prior to that date is due on the date so fixed, and the

divisible profits in respect of any arrears which may be collected after

that date are due at the time they reach the hands of the lambardar or

his agent.

SPANKIE, J. The share, it appears to me, becomes due at the end
of the agricultural year, when the rents have been collected and the
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Government revenue has been paid. The village-accounts should then be 1877
made up. Probably custom or agreement between the shareholders ^UQ . ^4,

regulates the practice. A Court dealing with a question of this nature
should ascertain whether there is any custom or agreement between the FULL
shareholders to which it might refer for the determination of the date from

;nENCrr

which limitation should run. Where there is no custom or agreement the

safest guide would be the end of the agricultural year as defined in cl, 8, i A. 312
s. 3 of Act XIX of 1873, that is to say, the thirtieth day of June. This

(F.B.)
also is the date fixed in the Eent Act as the day upon which the agricul-

tural year expires vide ss. 31, 34, and 35 of Act XVIII of 1873. It

may be said that the lambardar may not have been able to collect the

rents and that there are no profits to distribute, or that each share is

less than the shareholder is ordinarily entitled to receive. In such a case

the share would still be due at the close of the agricultural year on the

assumption that the rents have been collected, and it would be for the

lambardar to show that there were no profits, and that he had exercised

all due diligence as lambardar and trustee for the sharers in collecting the

rents and income of the estate. So in all disputes between co-sharers,

whatever might be the nature of the defence, the share would become
due at the expiration of the agricultural year. I would therefore say
that where no custom is found to exist regulating the practice, or where
[518] there is no agreement between the shareholders on the point, the

share becomes due on the 30th June in each year.

STUART, 0. J. I concur substantially in the opinion of Mr. Justice

Spankie. I observe in the case that was before Mr. Justice Turner and

myself in April of last year, Girdhari Lai v. Lahori (1), Special Appeal
No. 1336 of 1875, in which we made a remand, we expressed the opinion
that the limitation of three years ran "from the date when the profits

became payable," or otherwise, as we go on to explain, "in the absence of

any custom or agreement to the contrary, profits became due from the time

when they reach the lambardar's hands," which I suppose must be taken

to be at the end of the agricultural year, that is, in this case, on the 30th
of June of each year. But it might be well to enquire whether there is any
custom or agreement on the subject in the district of Aligarb, where the

property here in suit is situated.

1 A. 518 (F.B.) = 2 Ind. Jar. 500.

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner, and Mr. Justice Spankie.

ALTAF ALI (Judgment-debtor) v. LALJI MAL AND ANOTHER
(Decree-holders).* [3rd December, 1877.]

Trespass on Land Mesne Profits.

Held, by the majority of the Full Bench, that a trespasser on the land of

another should, in estimating the mesne profits which the owner of the land is

entitled to recover from him, be allowed such costs of collecting the rents of the
land as are ordinarily incurred by the owner, where such trespasser has entered

*
Miscellaneous Regular Appeal, No. 5'J of 1876, from an order of Rai Bakhtawar

Singh, Subordinate Judge of Bareilly, dated the 2nd August 1876.

(1) Unreported.
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1377 or continued on the land in the exercise of a bona fide claim of right, but where

P o he has entered or continued on the land without any bona fide belief that he
was entitled so to do, the Court may refuse to allow such costs, although he may
still claim all necessary payments, such as Government revenue or ground-rent.

EOLL Per STUART, C.J. Whether such trespasser is a trespasser bona fide or not

BENCH. k should be allowed such costs.

[P., 24 A. 376 (380) = A.W.N. (1902) 90; R., 22 A. 262 (265) ;
18 Ind. Gas. 615 = 24

1 A. 518 M.L.J. 30 = (1913) M.W.N. 804 ; Exp., 23 A. 252.]

(F.B.) =
2 jnd j ar

THIS was an applicabion to recover in execution of a decree the mesne

500 profits of certain villages accruing between the date of the decree and the

date on which possession of the village was obtained [519] under the decree

by the decree-holders. The judgment-debtor pleaded, among other matters,
that the expenses of collecting the rents should be deducted from the sum
claimed by the decree- holders. The Court of first instance refused to make
this deduction on the ground that the judgment-debtor had been in wrong-
ful possession of the villages.

The judgment-debtor appeals to the High Court against the order of

the Court of first instance allowing execution of the decree, contending,

among other things, that the expenses of collection should be allowed to

him.

STUART, C.J., and PEARSON, J., before whom the appeal came on for

hearing, referred the case to a Full Bench, the order of reference being as

follows :

In reference to the second plea in appeal, we observe that the lower

Court, in refusing to allow the appellant to charge the estate with the

expenses of collection in any shape has relied on the precedent of the 29bh

November 1862, No. 780 (1), which, however, only followed the ruliog in

an earlier case, No 271 of 1854, decided on the 28th January 1856 by
Begbie, Harington, and M. Smith, J.J., to the effect that a commission on
such an account can only be allowed when the possession of the party

claiming the same was not wrongful (2). No subsequent ruling of this

Court to the contrary has been brought to our notice. But it would appear
from the decisions of the Calcutta High Court, dated the 24th January 1867,
in case No. 876 of 1866 (3) dated the 6th March, 1867, in case No. 875
of 1866 (4) and the 8th April 1868, in case No. 621 of 1867 (5), that a

different principle is adopted by that Court, and that it is held equitable
and reasonable to allow the charges of collection to be defrayed out of the

mesne profits of an estate, even when the expenditure has been made by a

person wrongfully in possession, on the ground that the rightful owner,
had he been in possession, would have had to bear them. We ask the

Full Bench to consider and determine which of the two views is the sound-

er and more correct.

Mr. Conlan and Mir Zahur Husain. for the appellant.
The Junior Government Pleader (Babu Dwarka Nath Banerji) and

Pandit Bishambhar Nath, for the respondents.

JUDGMENTS.

[520] The following judgments were delivered by the Full Bench :

STUART, 0. J. It appears to me that the Calcutta rulings referred

to in the order of reference expound the law correctly.

(1) 8. D. A. N. W. P. 1862, vol. ii, 246. (2) S. D. A. N. W. P. 1856, p. 49.

(3) 7. W.B. 78. (4) 7 W. R. 230.

(5) 9. W. R. 457.
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The Subordinate Judge says that the defendant held possession of 1877

the villages without any reason or right, and he therefore concludes that DEC. 3.

he is not entitled to any collection-fee or village-expenses ; but in this view
he is clearly mistaken, not only on the authority of these Calcutta rulings, FULL
but on the principle that any claim such as is made against the defendant BENCH,
here must be founded on wrong towards the plaintiff (Addison on Torts,

p. 11) ; and the plaintiff can show no such wrong by the fact that the 1 A. 518

defendant, although wrongfully in possession, had merely made payments (F.B.) =
which the plaintiff himself, or any other owner, would have had to meet. 2 Ind. Jur.

.A recent decision of the Calcutta Court (Kemp and Pontifex, JJ.) (l) 800.

appears to recoginse the same principle, where it was held that no suit

be for damages as between joint owners on undivided estates will lie in

consequence of the sale of the whole estate through the default of one or

more of such owners in paying their shares of the Government revenue,
the meaning of which ruling appearing to be that no wrong can be pleaded
in such a case as the present by the defendant, whether a bond fide tres-

passer or not, paying the Government revenue, for that must be paid as

from the land, and no matter by whom, whether legally or merely ostensibly
in possession.

The English case of Wood v. Morewood (2) was an action for an injury
to the plaintiff's reversion in certain cases by making holes and excavations

and getting coals, with a count in trover for coals, and Baron Parke told

the jury that" if they thought that the defendant was not guilty of fraud

or negligence, but acted fairly and honestly in the full belief that he had
a right to do what he did, they might give the fair value of the coals, as

if the coalfield had been purchased from the plaintiff." In another English

case, Doev. Hare (3), referred to in Mayneon Damages, Ed., 1856, p. 255,
it was laid down that

"
if the defendant has made any payment while in

possession for which plaintiff would be liable, [S21] as ground-rent, he is

anbibled to have it taken in reduction of damages." But the principle thus

recognized appears to me to go further, and I think, justifies me in hold-

ing that, whether the defendant is a trespasser bond fide or not, he is

entitled as against the rightful owner to be credited with all such

payments in respect of the land as these collection-fees and other village

expenses.

PEARSON, TURNER, and SPANKIE, JJ., concurring. When in the

exercise of a bona fide claim of right a trespasser enters on and holds

the property of another, the owner is sufficiently compensated by receiving

an amount equivalent to the net profits he would have himself received

had he been in possession. In such a case then such costs of collection as

are ordinarily incurred by the owner might fairly be allowed to the tres-

passer as well as such sums as must of necessity be paid, as for instance,

Government revenue. But when the trespass is altogether tortuous and

malicious, in other words, when the trespasser has entered or continued

on the property without any bona fide belief that he is entitled to do so,

'where in defiance of the rights of another he has thrust himself into an

estate, although he may still claim all necessary payments, such as

Government revenue or ground-rent, it is not imperative on the Court, in

estimating the damages, to allow the wrong-doer even such charges as

would ordinarily, but voluntarily, be incurred by an owner in possession,
but the Court may refuse to sanction the deduction of such charges
Wood v. Morewood (2).

(1) 1 0. 406. (3) 3 Q.B. 440. (3) 2 C. & M. 145.
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1877
DEC. 3.

APPEL-

LATE

CIVIL.

1 A. 321.

1 A. 521.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

ABADI BEGAM (Defendant] v. INAM BEGAM (Plaintiff)*

[3rd December, 1877.]

Muhammadan Law Pre-emption.

Under Muhammadan law the legal forma to be observed under that law by a

person claiming a right of pre-emption may be observed on behalf of such person
by an agent or manager of such person.

[522] The right of pre-emption may be claimed after a sale, notwithstanding
there has been a refusal to purchase before the sale, where there has been no
absolute surrender or relinquishment of the right, and such refusal has been
made simply in consequence of a dispute as to the actual price of the property,

[P., 28 A.691(692) = 3A.L.J. 798= A.W.N. (1906) 177; 35 C. 575(612).]

THIS was a suit for pre-emption in respect of a dwelling-house
founded on the Muhammadan law of pre-emption by vicinage. The
"
talab-i-mawasabat," or immediate claim to the right of pre-emption, and

the "talab-i-ishhad," or affirmation by witness, the forms to be observed,
under the Muhammadan law, in asserting the right of pre-emption, having
been made by the plaintiff's husband on the plaintiff's behalf, the defend-

ant, vendee, alleged that the requirements of that law had not been

properly fulfilled ; she further alleged that she had purchased the property
after the plaintiff had refused to purchase it. The Court of first instance

held that the "talab-i-mawasabat" and the "talab-i-ishhad" might, under
Muhammadan law, be made by the agent of the person claiming the right
of 'pre-emption, and that, as the right of pre-emption accrued after and nob

before a sale, the plaintiff's refusal to purchase before the sale to the

defendant did not affect her right of pre-emption and gave the plaintiff a

decree which on appeal by the defendant was affirmed.

On special appeal by the defendant to the High Court it was again
contended by her that the plaintiff had not fulfilled the requirements of

the Muhammadan law, and that her refusal to purchase the property
destroyed her right of pre-emption.

Pandit Ajudhia Nath and Babu Oprokash Chandar, for the appellant*
Munshi Hanuman Prasad and Pandit Nand Lai, for the respondent.

JUDGMENT.
The judgment of the Court, so far as it related to the above conten-

tion, was as follows :

SPANKIE, J. The second plea, too, cannot be maintained. The first

Court found on the evidence of five witnesses that, immediately on hear-

ing of the sale, the plaintiff fulfilled the conditions of tbe Muhammadan
law by immediately asserting her claim and by affirmation before witnesses.

Tbe Judge affirmed this finding. The claim was made by the plaintiff's

husband, but nothing was shown [523] to us to support the plea that a

claim so made was invalid. On the contrary, it appears to us that an

agent or manager, as in this case, the husband for his wife, may legally

assert a pre-emptive claim. The point was not seriously disputed before us.

*
Special Appeal, No. 785 of 1877, from a decree of B. F. Saunders, Esq., Judge

of Farukhabad, dated the 19th April 1877, affirming a decree of Maulvi Wajid Ali (

Munsifi of Karimganj, dated the 6th March 1877.
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It was orally argued that the Judge had erroneously held that a refusal DEO. 3.

before a sale, which was all that could be proved in this case, does not

vitiate a right of pre-emption advanced by the purchaser after the sale, APPEL-

provided there is no delay. LATE
The plea was not taken in the memorandum of appeal and it is doubt- CIVIL.

ml how far any refusal to purchase has been established. We may
however, observe that, if anything is proved, it does not go beyond a 1 A. 521.

refusal of the plaintiff to purchase at the rate demanded by the vendor, on
the ground that the actual sale-price was less than that demanded from
the pre-emptor. The plaintiff offered to deposit any sum that the Court
found to have been the actual purchase-money, and has all along asserted

that the sale price was Es. 130 and not Rs. 200. As we read the Muham-
madan law on this point, we find that the right of pre-emption is void if

the pre-emptor relinquishes the purchase in plain terms, and any indication

of acquiescence in the sale to another would also vitiate a claim after the

sale on the part of the pre-emptive claimant. But a claim relinquished

upon misinformation of the amount of sale consideration, or the property
sold, may be resumed when the real facts become apparent. Whether
this be so or not, we should, where there had been no absolute surrender

or relinquishment of a claim, but where the refusal was simply in conse-

quence of a dispute as to the actual sale-consideration, hesitate to hold

that, after the completion of the purchase by a stranger the right of pre-

emption could not be resumed. It would be our duty to follow the dic-

tates of equity. It would neither be just nor equitable to lay down so

hard a rule, as that a refusal to purchase before the actual completion of

a sale to another would in all cases bar a subsequent claim, when the

right of pre-emption accrues after the completion of the purchase.

Appeal dismissed.

i A. 521.

[824] APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Spankie.

SAHIB ZADAH AND OTHBRS (Defendants) v. PAEMESHAB DAS
AND ANOTHEE (Plaintiffs).* [6th December, 1877.]

Usufructuary Mortgage Redemption of Mortgage Conditional Decree.

In a suit to recover possession of certain lands founded on the allegation that
the defendants had obtained possession of them from the plaintiffs as usufruc-

tuary mortgagees, and that '.he mortgage-debt had been satisfied from the
usufruct of the lands, the lower Court, although it found that the mortgage-
debt had not been satisfied as alleged, gave the plaintiffs a decree for possession
conditional on the payment of the balance of the mortgage-debt. Field that,
inasmuch as the defendants never rendered any accounts, and inasmuch as no-

agreement had been made between the parties as to the amount at which the

profits of the lands should be estimated, it was impossible for the plaintiffs to

have Ascertained before suit what sum, if any, was due by them and, seeing that

whether such decree was altered or not, the plaintiffs might immediately pay
the balance of the mortgage-debt and demand possession, it was unnecessary to

interfere with such decree.

*
Special Appeal, No. 900 of 1877, from a decree of Maulvi Nasir Ali Khan,

Subordinate Judge of Ohazipur, dated the 25th April, 1877, modifying a decree of

Munshi Kiahori Lai, Munsif of Basrah, dated the 22nd December, 1876.
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1877 THIS was a suit for possession of certain lands founded on the allega-
DEC, 6. tion that the defendants were in possession of the same as usufructuary

mortgagees under a mortgage from the plaintiffs, and that, as the mort-
APPEL- gage-debt had been satisfied from the usufruct of the lands, the plaintiffs

LATE were entitled to possession and also to mesne profits for two years. The

CIVIL defendants denied that they were in possession of the lands as usufructuary
'

mortgagees, and that the annual profits of the lands were as large as

1 A. 521. the plaintiffs asserted them to be. The Court of first instance, fixing an
issue as to the amount of the annual profits of the lands, decided that the

defendants were in possession of certain of the lands as usufructuary

mortgagees, and that the mortgage-debt had not been satisfied from the

usufruct, and gave the plaintiffs a conditional decree in respect of those

lands. On appeal by the defendants the lower appellate Court also decided

that the defendants were in possession of certain of the lands as usufruc-

tuary mortgagees, and gave the plaintiffs a conditional decree in respect
of those lands.

On special appeal by the defendants to the High Court it was con-

tended by them that, inasmuch as the plaintiffs had sued on the [525]

allegation that the mortgage debt had been satisfied, and it had been
found that this was not the case, the plaintiffs were not entitled to a
conditional decree.

Munshi Sukh Bam, for the appellants.
Lala Lalta Prasad, for the respondents.

JUDGMENT.
The judgment of the Court, so fat as it is material for the purposes of

this report, was as follows ;

TURNER, J . We are not satisfied that a conditional decree was
improper in this case. It does not appear that the appellants ever rendered

any accounts, indeed, they denied they were in possession as mortgagees,
and inasmuch as no agreement had been made as to the amount at which
the profits should be estimated, it was impossible for the respondents to

have ascertained before suit what sum, if any, was due by them. The
more proper course would have doubtless been for the respondents to have
offered to pay what might be found due. Seeing that whether the decree

is altered or not the respondents may immediately pay the balance and
demand possession, and the appellants could not legally refuse it, we think
it unnecessary to interfere with the decree in this case.

1 A. 525.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

HUSAIN BAKHSH (Decree-holder) v. A. D. MADGE (Judgment-debtor)*
[7th December, 1877.]

Execution of Decree Application to enforce or keep in force the decree Limitation-
Act VIII 0/1859 (Civil Procedure Code), ss. 212, 285 Act IX of 1871 (Limitation
Act), sch, ii, art. 167.

Held that an application under s. 285 of Act VIII of 1859, being a necessary
and decided step towards the execution of the decree WAS an application to

* Miscellaneous Regular Appeal, No. 61 of 1877, from an order of H. Lushington,
Esq., Judge of Allahabad, dated the 20th June 1877.
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enforce or keep in force the decree within the meaning of art. 167, sob. ii of Act
IX of 1871.

IP., 1 A. 580 (581) (F.B.) ; 2 A. 284.]

THIS was an application for the execution of a decree. The decree

was passed by the Civil Judge of Lucknow on the 20th February, 1874.

On the 28th May, 1875, the decree-holder made an application to the Civil

Judge of Lucknow, under s. 285 of Act [S26] VIII of 1859, that a copy
of the decree should be transmitted to the District Court at Allahabad,

together with a certificate that satisfaction of the decree had not been
obtained. This application was granted, and on the 5th April, 1877 the

present application for execution of the decree was made, under s. 212 of

Act VIII of 1859, to the District Court at Allahabad. That Court held, on

objection taken by the judgment-debtor, that the application was barred

by limitation, inasmuch as no previous application under s. 212 of Act
VIII of 1859 had been made. On appeal to the High Court by the decree-

holder it was contended that the application dated the 23th May, 1875

kept the decree in force.

Mr. Niblett, for the appellant.
Mr. Chatterji, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The Judge apparently holds the present application,

dated 5th April last, for the execution of the decree of the 20th February
1874 to be barred because no previous application of the nature described

in s. 212, Act VIII of 1859, had been made. But such an application
could not well be made to the Court which passed the decree, if the

decree could not be executed within its jurisdiction. The only application
which could usefully be made to the Lucknow Court was that which was
made to it on the 28bh May 1875. The remark that no application under

s. 212 was made at the same time is of no weight or importance. The

question is whether the application of the 28th May 1875 was not one
to enforce or keep in force the decree within the scope and meaning of

of art. 167, sch. ii, Act IX of 1871. It is difficult to conceive any other

object which the applicant can have had in view in making the application
than the enforcement or keeping in force the decree. The idea of mala
fides is preposterous. The application was a necessary and decided step

towards the execution of the decree (1) in the Allahabad district. Under
these circumstances we cannot but regard it as an application within the

terms of art. 167 aforesaid ; and the present application being within three

years from the date of that application is within time. The view we take

[527] of the nature of the application of 28th May 1875, is supported
by a decision of a Bench of this Court, dated 22nd ult., in miscellaneous

special appeal No. 64 of 1877, Banki Behari, appellant v. Musammat
Rahsi, respondent.

We reverse the lower appellate Court's order of 20th June last, and,

decreeing the appeal with costs, direct that the application be allowed

and proceeded with.

Appeal allowed.

1877
DEC. 7.

APPEL-

LATE

CIVIL.

i i. 323.

(1) See Indian Limitation Act, 1877, sch. ii, art. 179.
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1877 1 A. 527.

DEO - 7 - APPELLATE CKIMINAL.

APPBL- Before Mr. Justice Pearson and Mr. Justice Turner.

T *
m-pt

CRIMINAL
EMPRESS OF INDIA v. SALIK.* [7th December, 1877.]

Act XLV of I860 (Indian Penal Code), s. 211 False Charge.
I A. 527.

rrj Con8titute the offence of making a false charge under s. 211 of the Indian
Penal Code, it is enough that the false charge is made and that the charge is not

pending at the time of the offender's trial. The Queen v. Subbanna Gaundan
followed (1).

[R., 22 B. 596 (599) ;
6 C. 496 = 7 C.L.R. 467.]

THIS was an appeal to the High Court by the Local Government

against a judgment of acquittal passed by Mr. J. W. Power, Sessions

Judge of Ghazipur, dated the 8th September 1877, reversing a judgment
of conviction passed by Mr. A. E. 0. Casey, Assistant Magistrate of the

first class, dated the 1st August 1877.

As this case merely follows Reg. v. Sunbanna Gaundan (1) already
followed in Empress of India v. Abul Hasan (2), it is not reported in

detail.

1 A. 527.

CRIMINAL JURISDICTION.

Before Mr. Justice Spankie.

MUTHRA v. JAWAHIR AND OTHERS. [15th December, 1877.]

Public Ferry Act XLV of 1860 (Indian Penal Code), ss, 188, 441 Criminal Trespass
Regulation VI of 1819, s, 6 Disobedience to order duly promulgated by Public

Servant Act VIII of 1851.

A person plying a boat for hire at a distance of three miles from a public ferry
cannot be said, with reference to such ferry, to commit "

criminal trespass
>f

within the meaning of that term in s. 441 of the Indian Penal Code (3).

[528] If, when directed by the order of a public servant, duly promulgated to

him, to abstain from plying a boat for hire at or in the immediate vicinity of a

public ferry, a person disobeys such direction, he renders himself liable to punish-
ment under the Indian Penal Code.

THIS was a reference to the High Court, under s. 296 of Act X of

1872, by Mr. J. H. Prinsep, Sessions Judge of Cawnpore, which arose out
of the following circumstances :

The lessee of a public ferry situated on the Jumna at Barah pargana
Kalianpur, zilla Fatehpur, complained to Mr. G. S. D. Dale, Officiating

Magistrate of the District, that one Jawahir and certain other persons,

mallahs, residence of a village situated some three miles to the north-

west of his ferry, where there was no authorized public ferry, were in the

habit of plying boats for hire illegally, thereby diminishing the profits of

his ferry. The Magistrate of the District directed his subordinate,
Mr. J. H. Carter, to take up and dispose of the case. Mr. J. H. Carter being
of opinion thac there was no law obtaining in these provinces by which

(1) 1 M.H.C.R. 30. (2) 1 A. 497.

(3) As to
"
criminal trespass

" on a right of fishery in a public river, see Th
Empress v. Charu Nayiak, 2 C. 354.
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TION.

1 A. 527.

the illegal plying of boats for hire could be punished, the Magistrate of 1877
the District referred him to Act VIII of 1851, Act XV of 1864, Circular DEC. 5.

No. 22 of 1874, dated the 19th September 1874 published by the Public

Works Department of the Local Government, and s. 447 of the Indian CRIMINAL
Penal Code. Mr. J. H. Carter thereupon charged the accused persons JuRISDIC-
with an offence under s. 447 of the Indian Penal Code, and having tried

them summarily acquitted them, on the ground apparently that they were
not legally punishable under that section. The Magistrate of the District,

with a view to obtaining the orders of the High Court, submitted the case
to the Court of Sessions, who referred it, as stated above, to the High
Court, observing that the case should, in its opinion, be governed by s. 6
of Regulation VI of 1819, and the accused were liable to .punishment for

disobeying any orders which might have been previously issued to them as
well as for criminal trespass on the rights of the lessee, which matters,

however, should form the subject of fuller inquiry, and that the Acts and
Circulars referred to by the Magistrate of the District, as they related to

the levy of tolls on roads and bridges, floating or stationary, did not ap-

pear to it to apply.
The parties to the case were unrepresented.

[829] SPANKIB, J. I am not prepared to say that the Joint Magis-
trate has improperly acquitted the accused, who was charged with
criminal trespass. This offence is defined in s. 441 of the Indian Penal
Code as follows :

"
Whoever enters into or upon property in the posses-

sion of another, with intent to commit an offence (offence denotes a

thing made punishable by the Penal Code), or to intimidate, insult, or

annoy any person in possession of such property or having lawfully
entered into or upon such property, unlawfully remains there with intent

thereby to intimidate, insult, or annoy any such person, or with intent

to commit an offence, is said to commit criminal trespass.
" From the

statement of the Officiating Magistrate of the District, it would appear
that the criminal trespass charged consisted in accused plying a boat for

hire on the Jumna, three miles to the north-west of the public ferry at

Barah, which had been leased to the complainant. Mr. Carter, the Joint

Magistrate, considers that no offence as defined in s. 441 of the Penal
Code was committed, and looking at the terms of the section, and the
admitted fact that the accused had plied the boat at a distance of three

miles from complainant's ferry, I concur with Mr. Carter's view of the
case.

Section 6, Eegulation VI of 1819, prohibits all persons from employing
a ferry-boat plying for hire at or in the immediate vicinity of public ferries

without the previous sanction of the Magistrate. If, in the case of a pro-
hibition distinctly made known to a person, he continued Co ply a boat
for hire at or in the immediate vicinity of a public ferry, the Magistrate
doubtless is empowered by the Penal Code to punish him for his disobedi-

ence of such order.

Act VIII of 1851 enables the Government to levy tolls on public
roads and bridges, and s. 6 relates to a distinct offence, defined in the

section, committed against the person appointed to collect the toll at a

public ferry or bridge, and also to the offence of unlawfully and extortion-

ately demanding a higher rate of toll than that fixed by the schedule to

the Act. It would hardly apply to the particular case before the Court...

The Court, as at present
advised, sees no ground for interference under s. 297 of the Criminal
Procedure Code.
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1877 1 * 530= 2 Ind. Jar. 466.

PEC> 15<
[S30] CRIMINAL JURISDICTION.

CRIMINAL Before Sir Robert Stuart, Kt,
t Chief Justice and Mr. Justice Spankie.

JURISDIC-

TION. EMPRESS OP INDIA v. KAMPTA PRASAD. [15fch December, 1877.]

A an_ Public Servant Illegal gratification Acceptance of present 'Act XLV of 1860 (Indiari1 A. S3U- penal Code)t ss 161> 165i
2 Ind. Jap.

,
gg E, a police-officer, employed in a Criminal Court to read the diaries of cases

*

investigated by the police and to bring up in order each oasa for trial with the
accused and witnesses, after a case of theft had been decided by the Court in which
the persons accused were convicted, and a sum of money, the proceeds of the

theft, had been made over by the order of the Court to the prosecutor in the case,
asked for and received from the prosecutor a portion of such money, not as a
motive or reward for any of the objects described in s. 161 of the Indian Penal
Code, but as "

dusturi," Held that K was not, under these circumstances,
punishable under s. 161 of the Indian Penal Code, but under s. 165 of that Code.

KAMPTA PRASAD, police-officer, was employed in the Court of a
Magistrate to read the diaries of cases investigated by the police and to

bring up in order each case for trial with the accused and witnesses. On
a certain day he brought up, in the usual manner, a case in which one
Chattra charged two persons with the offence of theft. These persons were
convicted and sentenced, and a sum of money, some Rs. 3, the proceeds of

the theft, was, by the order of the Magistrate, made over to Chattra, the

prosecutor in the case, who then left the court-house. Immediately after

his departure Kampta Prasad also left the court-house without orders,
there being no reason why he should have left it, and it subsequently
transpired that he had asked Chattra for and had received from him a

portion of the money made over to Chattra by the Magistrate. On these

facts the Magistrate of the District convicted Kampta Prasad of an offence

under s. 161 of the Indian Penal Code. On appeal by Kampta Prasad
the conviction was set aside by the Sessions Judge, who observed as follows :

'

I think there is no reasonable doubt that the appellant took a small

gratification of one rupee from a plaintiff in a criminal case. There is,

however, no evidence whatever produced which proves or makes it even

very probable that this gratification was given with any of the objects
mentioned in s. 161 of the Indian Penal Code, under which section the

appellant has been punished. The payment was made probably exactly as

described by the giver, as
'

dusturi,' that is, a customary payment made
[531] to a person clothed with a little brief authority irrespective of any
return or consideration for the payment. Such an offence is probably
punishable under s. 29 of Act V of 1861, and in this view of the case I

alter the finding of the lower Court and modify its sentence, and order

Kampta Prasad to be imprisoned under s. 29 of Act V of 1861 for one
month from the 10th September last.

The case was reported for the orders of the High Court.

SPANKIE, J. The Sessions Judge appears to me to be right in his

view of this case in so far as it is affected by s. 161 of the Indian Penal
Code. Under the terms of s. 161 of the Penal Code, the gratification must
be taken by a public servant as a motive or reward for doing or forbearing
to do any official act, or for showing, or forbearing to show in the exercise

of his official functions, favour or disfavour to any person, &o., &o. But it

is not pretended here that the one rupee paid to the accused was given to
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him as a motive or reward for any official act, or for showing or for- 1877

bearing to show favour or disfavour in the exercise of his official acts. DEC. 15.

There was no agreement between the parties and indeed no previous con-

nection. The accused was the person attached to the Deputy Magistrate's CRIMINAL,

Court to bring up police- cases for trial. He is the police clerk in tha JURISDIC-
Magistrate's office, and he was not the police-officer who sent in the case TION
nor connected with the police-inquiry. The party who gave the rupee

'

himself stated that it was asked for and taken as "dusturi
"

after the case i A. 530 =
bad terminated and the accused persons had been convicted. The giver 2 Ind. Jur.

of the rupee had been the original prosecutor. It seems to me that the 466.

section requires that the gratification should be taken with the view of

doing or forbearing to do an official act, or for showing or forbearing to

show favour or disfavour in the exercise of official functions. It is not

taken after the act has been done, and without some previous understand-

ing. I do not find evidence in this case that the money was promised and

given as a reward for the accused's performance of his duty in Court.

It appears to me that s. 165 more nearly applies, and that as the

accused was the subordinate of the Deputy Magistrate who had tried and
closed the case, and asked for a reward, the one rupee after the case was
over, he is guilty of accepting

"
a valuable thing," and without reference

to any particular motive or reward for doing or [532] forbearing to do an
official act. However, I am desirous that the record should go before a

Bench, or that it should be heard before myself and another Judge, as the

Hon'ble Chief Justice may direct. I therefore send the case to the

Eegistrar in order that it may be laid before the Hon'bla Chief Justice.

OEDEE.

STUART, C. J. In accordance with Mr. Justice Spankie's suggestion
I directed this case to be brought before the first Bench of the Court,

consisting of Mr. Justice Spankie and myself, and the case has been at-

tentively considered by me.

I believe that Mr. Justice Spankie remains of the opinion expressed in

the note issued by him previously to the case being brought before us,

and I quite agree with him that s. 161 of the Penal Code has no application
to the facts, and I must express may surprise that the Officiating

Magistrate should have so misconceived the law. The motive or reward

explained in s. 161 has obviously no application whatever to such a case

as this. But, on the other hand, I scarcely think that the one rupee which
was given by, or possibly extorted from, Cbattra, can be regarded as in

the nature of
"
dusturi." It appears to me to be too considerable for that,

for it was nearly one-third of the whole sum recovered by Chattra.
"
Diisturi

"
is a customary payment very much less. It varies I believe

throughout India from two to four pice on the rupee, and therefore
"
dusturi

"
in the present case should not have exceeded two annas, if it

was proper for Kampta, the policeman, to accept anything of the kind,

vrhich I do not think it was. Probably the offence might come under
8. 29 of the Police Act, Act V of 1861, for in taking the rupee Kampta
appears to have clearly violated the Police instruction see these on
*'

gratifications."

But I also agree with Mr. Justice Spankie that such a case as this is

covered by the terms of s. 165 of the Penal Code. The only question is

whether the rupee here was a
"
valuable thing

"
within the meaning of that

section. The value must, I think, be looked at with reference to the
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1877 proportion it bears to the money or property of which it forms part,
DEO. 15, and here the rupee was rather less than a third of the whole sum

obtained by Chattra from the Criminal Court. I therefore consider that

CRIMINAL in lieu of the conviction before the Judge, and of the sentence passed by
JURISDIO- him, Kampta may be [533] convicted under s . 165 of the Penal Code, and

TION 'kat k-9 sh u^ suffer four months' simple imprisonment. I would also
'

order him to pay a fine of one rupee, and in default to suffer one month's

1 A. 530= additional imprisonment, such additional imprisonment to cease when the

2 Ind. Jur, fine is paid or is recovered by process of law.

466. SPANKIE, J. I concur with the Hon'ble Chief Justice on the propriety
of the conviction under s, 165, and in the sentence proposed. The con-

viction of accused and sentence passed by the Sessions Judge under s. 29
of Act V of 1861 is annulled, and the prisoner is convicted under s. 165
of the Indian Penal Code, and a warrant must issue accordingly.

1 A. 533,

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

HASAN ALI AND ANOTHER (Plaintiffs) v. MEHDI HUSAIN AND OTHERS
(Defendants)* [18th December, 1877.]

Muhammadan Law Inheritance Minor Justice, Equity, and Good Conscience Act

VI of 1871 (Bengal Civil Courts Act), s. 24.

H, being in possession of certain real property on her own aooount, and on
account of her nephew and niece, minors, of whose persons and property she had
assumed charge in the capacity of guardian, sold the property in good faith, and
for valuable consideration in order to liquidate ancestral debts, and for other

necessary purposes and wants of herself and the minors. Held, that, under
Muhammadan law and according to justice, equity, and good conscience, the sales

were binding on the minors.

F., 26 A. 22 = A.W.N. (1903)183; R., 20 B. 199 (201) ; 340.36= 4 O.LJ. 485 = 11

G.W.N. 71 (75); 340.65 = 4 C.L.J. 578 = 11 C.W.N. 160(161) ;
26 M. 734 (739);

37 M. 514 = 15 Ind. Gas. 576 = 23 M.L.J, 244 (248) = 12 M.L-T. 147 = (1912) M.W.
N. 889 (892); 19 Ind. Gas. 911 (914) = 6 S.L.R. 268 ; 9 0. C. 97 (100) ; 43 P.L.B.

1907(P.B.) = 23 P.W.R. 1907.]

THIS was a suit for possession of certain shares in a dwelling-house
and in certain villages, by cancelment of sales of the property. The
plaintiffs were respectively the son and daughter of one Najib Husain,
who died in 1857. At the time of his death the plaintiffs were minors,
and their mother being also dead, Husaini Bibi, their father's only sister,

assumed charge of their persons and their property in the capacity of guar-
dian. Najib Husain and Husaini Bibi had inherited from their father a

dwelling-house and certain shares in six villages, which property was

heavily mortgaged. On the 3rd January 1862, the plaintiffs being minors

at the time, [834] Husaini Bibi sold the dwelling-house to her paternal

uncle, defendant in this suit, and the shares in the six villages to her

cousins, also defendants in this suit. These sales were made by her in good
faith, and for valuable consideration, in order to liquidate ancestral debts,

and for the benefit of the plaintiffs. The plaintiffs sought in the present

Special Appeal, No, 860 of 1877 from a decree of M. Brodhurst, Esq., Judge of

Benares, dated the 1st May 1877, affirming a decree of Pandit Jagat Narain, Subordinate

Judge of Jaunpur, dated the 4th June 1875.
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suit to set aside these sales. The Court of first instance dismissed the

suit, holding that under Muhammadan law and according to justice,

equity, and good conscience, the sales were binding on the plaintiffs. On
appeal by the plaintiffs the lower appellate Court concurred in the ruling

of the Court of first instance.

On special appeal by the plaintiffs to the High Court it was contended

by them that, inasmuch as Husaini Bibi was not their legal guardian, he

had no power to make contracts on their behalf, and the sales were invalid.

Pandit Bishambhar Nath, for the appellants.

Mr. Colvin and Shah Asad Ali, for the respondents.

JUDGMENT.
The judgment of the Court, so far as it is material for the purpose of

this report, was as follows :

We may, however, observe that we should be disposed to accept the

Judge's finding on the merits. Even if the plea that Musammat Husaini

was not the legal guardian of the appellants when she made the sales was

good, wa think that the plea is not one to be taken in special appeal for

the first time ; no such objection was made below ; and further it does

not appear that the plaintiffs came into Court offering their shares of the

ancestral debts on account of which the sales were effected (1). On the

contrary, they denied any necessity for sale, and seek to repudiate the

transactions. But we are not satisfied that we are not within Muhammadan
law in this case (2). We must look to the position of the parties, the

circumstances of the case, and the facts found by the Judge. Musammat
Husaini was one of the heirs of the property, and was manager on behalf of

the children her nephew and niece. Their father and mother had

died, and there was no one to take care of the orphans. The father

had been in straitened circumstances before his death. The debts

[53d] of deceased had to be satisfied. Their discharge is a matter of

necessity, and as observed in the Full Bench decision quoted above (2),

the right of the heirs is connected with the estate on the sole condi-

tion of its being free from incumbrance. Musammat Husaini was in

possession of the property, whatever it was, on her own account, and
on behalf of the minors, and, in that character, it would seem that she

could act for them. In about five years after his death she was compelled
to sell the property covered by the deeds of sale, the landed portion of

which was already mortgaged for more than Es. 3,000 to satisfy the debts

and for other necessary family purposes and wants. She thus was enabled

to bring up the children and maintain and marry them. Whatever she
did was done openly, and the Judge has found that the consideration was
duly paid, that the sales were effected to pay the ancestral debts and that

they were paid to meet pressing necessity for the benefit of the minors.

Under these circumstances, we agree with the lower appellate Court that

the Muhammadan law and principles of equity and justice are binding on
the plaintiffs who have not in their petition of plaint assigned any reason

or grounds for repudiating the act of Musammat Husaini.
With these observations, which go to all the pleas in appeal, wa

dismiss the appeal and affirm the judgment of the lower appellate Court
with costs.

Appeal dismissed.

(1) Pana Ali v. Sadik Bossein, H.Q.R. N.W. P., 1875, p. 901; tiahee Ram v.

Abdul Rahman, H.C.R., N.W.P., 1874, p, 268.

(2) Hamir Singh v. Zakia, 1 A. 57.
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LATE
CIVIL. WALI-UL-LA (Plaintiff) v. GHOLAM An (Defendant}*

[I9bh December, 1877].
1 1. 535 =
2 Ind Jar Reference to Arbitration Form of Oath Power of Arbitrator to administer Oath other

than in prescribed form Validity of awards based upon evident taken on Oath
|DB -

illegally administered Act X of 1873 (Indian Oaths dot), ss. H. .0, 13 -Act XLV of

1860 (Indian Penal Code), s. 20 Act 1 of 1872 (Indian Evidence Act), s, 3

Special appeal Objection.

The matters in dispute in a suit were, by the desire of the parties to the suit,

referred to arbitration. During the investigation of these matters by [536] the

arbitrators the pUiutiff offered to ba bound by the oath of the defenlant adminis-
tered on the Koran. The defendant agreed to take such oath and such oath waa
accordingly administered to him by the arbitrators, and his evidence taken, and an
award made based on the evidence so taken. Oa special appeal to the High
Court by the plaintiff, he objected for the first time, the objection not having
been taken in his memorandum of special appeal, that the arbitrators were not

legally competent to administer such oath, and the evidence so taken could not
form a valid basis of an award, and the award was therefore void.

Held per PEARSON, J., SPANKIE, J,, dissenting, with reference to the legal

competency of the arbitrators to administer the oath, that the objection was good,
and that the arbitrators had no power to administer the oath.

Per PEARSON, J., SPANKIE, J., doubting, that as the objection was one
which vitally affected the procedure of the arbitrators it could not be ignored,

although it was not preferred in the lower Courts, and was not to be found in

the memorandum of special appeal.

Per PEARSON, J., that the statement of the defendant made on an oath

illegally administered could not form a valid basis of an award and the award
was void and should be set aside.

Per SPANKIE, J , that the plaintiff having offered to be bound by the oath and
the defendant having agreed to tike it, the plamriff was bound by, the evidence

given on such oath, and that as the arbitrators had by law and consent of parties,

authority to receive the evidence of the defendant, the substitution by them of

an oath on the K Tan for an affirmation did not under the provisions of s. 13 of

Act X of 1873, invalidate such evidence and consequently render the award
based on such evidence void.

THIS was a suit for the recovery of money in which, by the desire

of the parties to the suit, the matters in difference between them were
referred to arbitration by the Munsif. Daring the investigation of these,

matters by the arbitrators the plaintiff offered to be bound by the defend-

ant's oath administered on the Koran. The defendant agreed to take

such oath, and the arbitrators administered it to him, and made an award
in accordance with his evidence taken by them on such oath. The plaintiff

applied to the Munsif to set aside the award for reasons which it ia

unnecessary for the purposes of this report to state. Tae Munsif refused

-this application, and gave judgment according to the award. Oa appeal

by the plaintiff to the Subordinate Judge, when he again contended that

the award should be set aside for the reasons statei by him in the Court
of first instance, the Munsiff's decree was affirmed. The plaintiff then

appealed to the High Court, where he contended, among other things,

*
Special Appeal, No. 87 s? of 1877, from a decree of Maulvi Abdul Majid Khan, Sub-

ordidinate Judge of 8h=> j vhanpur, dated the 16th May 1877, affirming a decree of Babu
Brijpal Das, Munsif of Shajahanpur, dated the 26th March 1877.
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for the first time, the contention not being raised in his [537] memoran- 1877
cium of special appeal, that the arbitrators were not legally competent to DEC. 19,

administer the oatih to the defendant, and that the defendant's evidence

taken on such oath could not form a valid basis of an award, and the APPEL-
award was consequently void and should be set aside. LATE

Mr. Colvin and Pandit Nand Lai, for the appellant. p
Munshi Kashi Prasad and Shah Asad Ali, for the respondent.

'

JUDGMENT. * * 333=1

PEARSON, J. (After disposing of the pleas set forth in the memo- 468
randum of appeal continued): A far more serious objection to the procedure
of the arbitrators has been here orally urged by the learned counsel for the

appellants, viz., that the arbitrators were not legally competent to adminis-

ter the oath to the respondent under s. 10 of Act X of 1873, which only

empowers a Court to administer such an oath as is mentioned in s. 8

thereof. The arbitrators were persons authorized by law to take evidence

and for that purpose to put witnesses upon oath or affirmation according
to the provisions of the law for the examination of witnesses, but they do
not constitute a Court, and are not empowered to administer an oath of

the nature mentioned in s. 8 of the Oaths Act. Their proceeding in

administering such an oath to the respondent in this case was therefore

invalid as being without warrant of law, and consequently his statement,
made on an oath so illegally administered, cannot form a valid basis of an
award. I am constrained to admit the strength of this objection, which

being one vitally affecting the arbitrators' procedure cannot, I think, be

ignored by us, a't.hough it was not preferred in the lower Courts and is not
to be found in the memorandum of special appeal. I would decree the

appeal, set aside the decree of the lower Courts and the award in conform-

ity with which it has been passed, and remand the case to the Court of

first instance for frssh disposal, under s. 35.1 of Act VIII of 1859, with
an ins ruction that the costs of the litigation up to this time should follow

the event.

SPANKIE, J. The objection which my honourable colleague would
admit was never urged in the first Court, nor in appeal. It is not even
one of the pleas in the memorandum of special appeal in this Court. It

was raised for the fiist time at the bearing of the appeal. I am doubtful

whether we should entertain the objection. The lower appellate Court

disposed of all the pleas taken by the appellant, and its [538] judgment
and that of the firs'; Court was in accordance with the award. Assuming
that the learned counsel was at liberty to take the plea, I would reject it

because there is no question that the appellant offered to abide by the
defendant's oath on the Koran, that his offer was contained in a written

petition to the arbitrators and accepted by the defendant. He was bound
by his agreement, made with the free consent of both parties competent
to make it, and for a lawful object, viz., the ascertainment of the truth by
means which the petitioner, plaintiff, considered most likely to be success-

ful, and which the defendant accepted. The plaintiff, in my opinion,
should be held bound by the evidence of the defendant, given under an

obligation imposed upon him, and fulfilled in the manner required by the

plaintiff himself. But going beyond this, I would say that I do not find

that there is any section in Act X of 1873 which would make it unlawful
for the arbitrators to administer an oath on the Koran to a party willing
to be sworn upon it. It is conceded that arbitrators are authorized to

administer an oath ; they are also persons, if the Oaths Act applies to them,
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1877 who by that Act are
"
persons having by consent of parties authority to

DEC. 19. receive evidence." They, however, are not a Court within the meaning of

s. 8 of the Act. A Court of Justice includes a Judge empowered by law to

APPEL- act judicially alone, or a body of Judges empowered by law to act judicially

LATE as a body, when the Judge or body of Judges is acting judicially s. 20 of

CIVIL, 'ke Indian Penal Code. Moreover, the Indian Evidence Act thus defines

the meaning of the Court which receives the evidence in the judicial pro-

1 1. 535= ceeding referred to in s. 8 of the Oaths Act.
"
Court

"
includes all Judges,

2 lad. Jur. Magistrates and all persons, except arbitrators, legally authorized to take

488. evidence s. 3. I am therefore disposed to conclude that s. 8 refers to

parties and witnesses in every judicial proceeding actually before the Court
for tbe purpose of giving evidence, or who may offer through their repre-
sentatives actually before the Court to give evidence in any form held

binding by them. But I am not prepared to extend tbe section to arbitrators,

who do not appear to be fettered by the Act or bound to communicate the

offer of a party or witness to be sworn in any particular form to the

referring Court for sanction. It seems to me that if arbitrators are not

lawfully empowered by the Oaths Act to do what a Court is empowered
to do by s. 8, their act in administering [539] an oath or affirmation to any
witness in any form "common amongst or held binding by persons of the

same race or persuasion to what he belongs and not repugnant to justice

or decency, or not purporting to affect a third person
"

is covered by s. 13,

in which there is not only no exclusive mention of the term Court but in

fact the word is not to be found there at all. The section which is in a

different chapter from s. 8 runs thus :

"
No omission to take any oath, or

make any affirmation, no substitution of any one for any other of them,
and no irregularity whatever in the form in which any one of them is

administered, shall invalidate any proceeding, or render inadmissible any
evidence whatever, in or in respect of which such omission, substitution,

or irregularity took place, or shall effect the obligation of the witness to

state the truth." If the arbitrators in this case were authorised to affirm

witnesses in the manner now in force in our Courts, and they substituted

an oath on the Koran by request of one of the parties assented to by the

other party, the substitution, under s. 13 of the Act, does not invalidate

the evidence, and therefore does not render void the award founded on that

evidence. I therefore would affirm the judgment of the lower appellate

Court, and dismiss the appeal with costs.

Appeal dismissed.

i A. 539 = 12 Ind. Jur. 609.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

MADHO DAS (Plaintiff) v. KAMTA DAS (Defendant).* [2nd January, 1878.]

Saniasi Inheritance Guru Chela.

Among Saniasis generally no chela has a right as such to succeed to the property
of his deceased guru. His right of succession depends upon his nomination by
the deceased in his life time as hi* successor, which nomination is generally con-

firmed by the mahants of the neighbourhood assembled together to perform the

*
Special Appeal, No. 936 of 1877, from a decree of M*ulvi Sultan Husan, Subordi-

nate Judge of Gorakpur, dated the 30th June, 1877, affirming a decree of Maulvi
Muhammad Kamil, Munsif of Basti, dated the 31st March, 1877.
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funeral obsequies of the deceased. Where a guru does not nominate his successor
from among his cJielas, such successor is elected and installed by the mahants and

principal persons of the sect in the neighbourhood upon the occasion of the funeral

obsequies of the deceased. Nirunjun Barthee v. Padaruth Barthee (1) followed,

Where therefore a chela sued for possession of a village belonging to his deceased

guru t founding such suit on his right of succession as chela without alleging that
he had been nominated by the deceased as his successor [510] and confirmed, or

that he had been elected as successor to the deceased, such suit was held to be

unmaintainable.

[R., 8C.L.J. 499 ; 11 O.W.N. 167-n.]

THIS was one of two suits against one Kamta Das for possession of a
certain village. These suits were brought by Madho Das and Gopal Das
respectively, and both ware founded OQ the plaintiff's right of succession to

the property of Paras Ram, deceased, as his chela or disciple. Kamta Daa,
defendant in these suits, alleged that the village had been presented to his

thakur dwara at Ajudhia by the deceased. Tbe Court of first instance held
that the defendant's allegation was not proved, and that Gopal DAS, being
the sole disciple of Paras Earn, was entitled to the property in suit, and
gave him a decree, and dismissed Madho Das' suit. On appeals by Madbo
Das and the defendant respectively, the lower appellate Court concurred
with the Court of first instance in thinking that the defendant's allegation
was not proved, but held fehat, as Madho Das was the senior disciple of

Paras Earn, he had preferential title to the property in suit. It, however,
dismissed Madho Das' appeal and allowed that of the defendant, as it

held that both suits were unmaintainable, on the ground that neither of

the plaintiffs had declared himself to have been chosen mahant, or elected

such after the death of Paras Earn, nor had it been shown what was the

custom of succession in regard to the shriue belonging to Paras Ram.
Both the plaintiffs appealed to the High Court, each contending that

having proved his right of succession it was not necessary to consider

whether there had been a selection of a successor by Paras Earn cr an
installation by mahants after bis death, and that if the decision of the

Court of first instance was defective in this respect, the lower appellate
Court should itself have ascertained what was customary.

Munshis Hanuman Prasad and Sukh Bam, for the appellant.
The Senior Government; Pleader (Lala Juala Prasad) and Maulvi

Mehdi Hasan, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
SPANKIB, J., who, after stating the facts, continued : With refer-

ence to former precedents of the late Sudder Dawanny Adawlut of these

Provinces, we cannot say that the Subordinate Judge was in error

in dismissing both claims for the reasons assigned by him, since it was
not for him to make out a title which neither plaintiff alleged [541] for

himself as his ground of action. But he was right in noticing the. defect,

because it had been pleaded by the defendant in appeal.
It has been laid down by the late Sudder Dewanny Adawlut (1) thafc

amongst the general tribe of fakirs called Saniasis (and the plaintiffs

here appear to be of the description) a right of inheritance strictly so

speaking to the property of a deceased guru or spiritual preceptor does

not exist ; but the right of succession depends upon the nomination of one

1878
JAN, 2.

APPEL-

LATE

CIVIL.

1 A. 539 =
2 Ind, Jar.

609.

(1) 8.D.A., N.W.P., 1864, Vol. I, 512.
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1878 amongst the disciples by the deceased guru in his own lifetime, which
JAN. 2. nomination is generally confirmed by the mahants of the neighbourhood

assembled together for the purpose of performing the funeral obsequies
APPEL- of the deceased. Where no nomination has been made the succession is

LATE elective, the mahants and the principal persons of the sect in the neigh-

CIVIL bourbood choosing from amongst the disciples of the deceased guru the
'

one who may appear to be the most qualified to ba his successor, installing

1 A 839= him than and there on the occasion of performing the funeral ceremonies
2 Ind. Jur. of the late quru.

609. Neither plaintiff avers that he was nominated by the deceased Paras

Earn during his life and confirmed afterwards, nor does either assert that

in consequence of Paras Ram's omission to nominate a successor, he had
been elected after the latter's death by the neighbouring mahants and
members of the sect; but both plaintiffs have based their claim on
inheritance and discipleship, which would not be sufficient to establish a

right of succession. We therefore dismiss the appeal and affirm the

judgment of the lower appellate Court with costs.

Appeal dismissed.

1 A. 541 = 2 Ind. Jar. 680.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

JEONI (Plaintiff) v. BHAGWAN SAHAI AND ANOTHER
(Defendants).* [2nd January, 1878.]

Act VIII of 1859 (Civil Procedure Code), s.,246 Effect of Order under s. 216 Suit to

establish Right Limitation.

B caused a certain dwelling-house to be attached in execution of a deoree held

by him against M as the property of M. J preferred a claim to the property,
which was disallowed by an order made under s. 246 of Act [842] VIII of 1859.
Two days after the date of such order M satisfied B.'s deoree. More than a year
after the date of such order J sued B and M to establish her proprietary right to

the dwelling-house alleging that M had fraudulenty mortgaged it to B. Held,
following the Full Bench ruling in Badri Prasad v. Muhammad Tusuf (1), that

J having failed to prove her right within the time allowed by law, was precluded
from asserting it by the order made under s. 246 of Act VIII of 1859, and that
whether or not the decree was satisfied after the order was made, the effect of

the order was the same.

THIS was a suit to establish the plaintiff's proprietary right in a cer-

tain dwelling-house, instituted on the 22nd of February, 1876. The cause

of action was stated in the plaint to be the fraudulent mortgage of the

house to Bhagwan Sahai, defendant in the suit, by the plaintiff's husband,
also a defendant in the suit, which mortgage the plaintiff alleged she became
aware of in February, 1874. Bhagwan Sahai set up as a defence to the

suit, among other matters, that he had caused the house to be attached in

execution of a decree held by him against the plaintiff's husband as the

property of her husband, that the plaintiff had been preferred a proprietary
claim to the house, which was disallowed by the Court executing the decree

*
Special Appeal, No. 1042 of 1877, from a decree of W. C. Turner, Esq., Officiating

Judge of Meerut, dated the 28th July, 1877, affirming a decree of Babu Kashi Nath
Biswas, Subordinate Judge of Meerut, dated the llth September, 1876-

(1) 1 A. 381.
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by an order made under the provisions of s. 246 of Act VIII of 1859 on
the 14th November, 1874, and that, as the present suit to establish the

plaintiff's right to the house was brought more than a year after the date

of such order, it was barred by limitation. The Court of first instance dis-

missed the suit as barred by limitation. On appeal by the plaintiff the

lower appellate Court also held that the suit was barred by limitation,

overruling her contention that the order made under s. 246 of Act VIII
of 1859 did nob affect her suit, inasmuch as Bhagwan Das' decree had been
satisfied two days after the order had been made, and that it was only in

the case of a sale that such an order would affect a suit brought to esta-

blish a claim rejected by it.

On appeal by the plaintiff to the High Court it was again contended

by her that, as the decree in execution of which the property in suit was
formerly attached was satisfied within two days after the order of the 14th

November, 1874, made under s. 246 of Act VIII of 1859, was passed, there

was no necessity to bring a suit for the establishment of her right, and
that order was no bar to the suit.

[553 J Pandit Ajudhia Nath and Babu OproJcash Chandar, for the

appellant.

Munshi Hanuman Prasad and the Junior Government Pleader (Babu
Dwarka Nath Banarji), for the respondents.

JUDGMENT.
The judgment of the High Court, so far as it related to this contention,

was as follows :

SPANKIE, J. The first plea would fail if we hold that the suit should
have been brought within one year from the date of the order passed
under s. 246 of Act VIII of 1859. For it is the order then made which,
if contested at all, must be contested within one year, and after that date

cannot be questioned. The Full Bench decision of this Court in Badri
Prasad v. Muhammad Yusuf (I), has conclusively settled this point.

Whether the decree was settled after the order was made has no bearing on
the point at issue. Having examined the record of this case and the order

made under s. 246, Act VIII of 1859, there cannot be a doubt that the

plaintiff was, and now is, entirely bound by that order, and that she can-

riot now re-assert her title to the house, which was not allowed as against
the judgment-debtor and decree made in 1874.

1 A. 543.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

LACHMAN SINGH AND ANOTHER (Defendants) v. SANWAL
SINGH (Plaintiff)* [2nd January, 1878.]

Act VIII of 1859 (Civil Procedure Code),s. 7teling_uishment or omission to sue for

any part of claim Fraud Cause of action,

8, as one of the heirs of his brother, M, sued the sons of M, the other heirs of

M, for, amongst other things, a declaration of his right to share in the rights and
interests of M, as the mortgagee, under a deed of mortgage which he valued at

*
Special Appeal, No. 1043 of 1877, from a decree of J. H. Prinsep, Esq., Judge of

Cawnpore, dated the llth June, 1877, affirming a decree of Bam Kali Chaudhri,
Subordinate Judge of Cawnpore, dated the 22nd July, 1876.

(1) 1 A, 381.
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JAN. 2.

APPEL-

LATE

CIVIL.

1 A. 543.

the principal sum advanced under the mortgage, vis , Rs. 5,600, stating his
cause of action to be the obstruction caused by the sons of M to his sharing in

ITs estate. He obtained a decree declaring his title to the share claimed. L,
one of the sons of M, had fraudulently concealed from and kept S in ignorance
of the fact that previously to the suit he bad [545] realised Us. 8,624 under the

mortgage. On this fact coming to S's knowledge he sued the sons of M to

recover his share of that sum. Held that the second suit was not barred by
s. 7 of Aot VIII of 1859. Bulwant Singh v. Chilian Singh (1) followed and
observed on.

THIS was a suit for Es. 2,540-11-0, being the plaintiff's share of

the moneys recovered by Lachman Singh, a defendant in the suit, on a

deed of mortgage, dated the 14th February, 1871, together with interest

thereon. The plaintiff in the suit was the brother of Manohar Singh,
deceased, the mortgagee, and he and his brother and his brother's sons

were members of a joint and undivided Hindu family. In 1874, after

Manohar Singh's death, the plaintiff, as one of the heirs of Manohar
Singh, sued his nephews to establish his right to a share in Manohar
Singh's estate, including in that suit a claim to share in the rights and
interests of Manohar Singh under the deed of mortgage, valuing such

rights and interests at Rs. 5,600, the principal sum. Ha obtained a decree

in that suit which declared, amongst other things, his right to the share

claimed. After obtaining this decree it came to the plaintiff's knowledge
that Lachman Sing had in 1873 realized from the mortgagor Es. 8,624,

being the original debt due under the mortgage together with interest, a
fact which Lachman Singh had fraudulently concealed from and kept him
in ignorance of. He therefore brought the present suit to recover from
his nephews his share of that sum. Lachman Singh, on his own behalf

and on behalf of his minor brother, set up as a defence to the suit, amongst
other matters, that the suit was barred by the provisions of s. 7 of Aot VIII
of 1859. The Court of first instance, refusing to admit this defence, gave/

the plaintiff a decree which, on appeal by the defendants, the lower

appellate Court affirmed.

The defendants then appealed to the High Court, again contending
that the suit was barred by s. 7 of Act VIII of 1859.

Pandits Bishambar Nath and Nand Lai, for the appellants.
The Junior Government Pleader (Baboo Diuarka Nath Banarji), for

the respondents.
JUDGMENT.

The judgment of the Court was delivered by
OLDFIELD, J. The plaint in the former suit is badly drawn up, but

the elaim, so far as the mortgage-debt is concerned, was clearly [545J
for a declaration that the plaintiff was entitled to a fifth share in the sum
lent under the mortgage-deed. The plaintiff stated the principal sum to

be Es. 5,600, and his own share in that sum Es. 1,120. He did not sue

to recover any portion of the debt. He claimed by right of succession,
and his cause of action was the obstruction offered by the defendants to

his possession of the family estate. It appears that at the time he instituted

the first suit the defendant had realized the original debt with interest to

the amount of Es. 8,624. The plaintiff had no knowledge of this fact

which was concealed from him
; and he now sues to recover his share of

that sum. We find that the defendant wrongfully appropriated the assets

of the estate, and the Judge's finding is to the effect that he dishonestly
concealed from the plaintiff information that he had realised the debt.

We have thus the element of fraud introduced into the transaction and

(1) H.O.R., N.W.P., 1871. p. 27.
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giving another cause of action to that on which the former suit was 1878

brought. We concur with the Judge in holding that, under the circum- JAN - 2 -

stances, 3. 7 of Act VIII of 1859 cannot be applicable to bar this suit.

We notice that a similar, view was taken by this Court in Bulwant Singh APPEL-
v. Chittan Singh (1), and without endorsing or accepting all that is in that LATE
judgment, we consider that it expresses the course that we should adopt CIVIL.
in this case. We dismiss the appeal with costs.

Appeal dismissed. * * 548

1 1. 543 = 2 Ind. Jur. 681.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

DURGA PRASAD (Plaintiff) v. KHAIRATI AND OTHERS (Defendants)*
[2nd January, 1878.]

Act VIII of 1859 (Civil Procedure Code), ss. 337, 351 Act XXIII oj 1861, s. 37

Appeal Appellate Court, poioers of.

An appellate Court, hearing an appeal ex-parte in the absence of the respondent,
oannot, suo motu, raise points in favour of the respondent, but must confine its

decision to the question raised by the appellant.

[846] THE facts of this case are sufficiently stated for the purposes
of this report in the judgment of the High Court, to which the plaintiff
in this suit appealed against the order of the lower appellate Court

remanding the suit to the Court of first instance for a new trial. The
plaintiff contended in special appeal that the order of remand was
unauthorized by law.

Munshi Hanuman Prasad, for the appellant.
The respondents did not appear.

JUDGMENT.
The judgment of the High Court, so far as it related to this conten-

tion, was as follows :

OLDFIELD, J. It appears that the defendants-respondents executed

a deed of mortgage in favour of plaintiff on the 9th June, 1873, for a

consideration of Es. 1,000, which was payable in one year, and the purport
of the deed is to give possession to fehe plaintiff. On the same date another
deed was executed by which the defendants agreed to take a lease of the

property on payment of rent, for the due payment of which the property
was hypothecated in the deed. The rent not having been paid, the plain-
tiff sues to recover arrears of rent, principal and interest, Rs. 164-7-1, by
enforcing the charge on the property, together with interest, subsequent
to institution of the suit, and to obtain possession of the mortgaged pro-

perty. The defendants appeared in the Court of first instance by their

Special Appeal, No. 995 of 1877, from a decree of W. Lane, Esq., Officiating Judge
of Moradabad, dated the 10th May, 1877, reversing a decree of Maulvi Wajih-ul-lah
Khan, Subordinate Judge of Moradabad, dated the 21st January, 1875.

(1) H, C. R., N.-W. P., 1871, p- 27. For a oaae in which the omission was due
to be a bona fide mistake, and it was held, following Buzloor Ruheein v. Shamsunnissa
Begum, 8 W. R. P. C. 3, that the result was the same as if there had been an act of

deliberate relinquishment, see Gangs Chandra Chowdhry v, Bam Kumar Chowdhry,
3 B.L.R. A.O. 265 = 12 W.R. 79.
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1878 pleader and asked for an adjournment to enable them to put in their

JAN. 2. defence ;
this was refused ; and they failed to put in any reply to the

claim, and the Court of first instance decreed the claim for possession and
APPEL- the principal amount of rent, and dismissed the claim for interest. The
LATE plaintiff then preferred an appeal to the Judge on the matter of interest.

CIVIL ^oe Defendants did not defend the appeal notwithstanding that the Judge
summoned them to appear in person. The Judge has held that under

1 A 545= 8. 37 of Act XXIII of 1861, be is at liberty to open the \vhole case on

2 Ind. Jur. the appeal preferred by the plaintiff, and as he considered the Court of first

681, instance was not justified in refusing to allow time to the defendants to

prepare their answer to the suit, and also that, looking into the deeds,
there is reason to think that the claim to be put in possession of the

mortgaged property is not maintainable, and that the second deed is invalid

for want of registration, he has reversed the decree of the first Court and
remanded the suit for [547] re-trial on the merits, under s. 351 of Act
VIII of 1859. This decision is open to the objection taken on special

appeal.
Section 37 of Act XXIII of 1861 gives the appellate Court the same

powers in cases of appeal which are vested in the Courts of original

jurisdiction in respect of original suits. But the Judge's order cannot be

supported under this section. He has held that there has been an

improper consideration and admission of evidence affecting the merits of

the claim, although these matters were never put in issue in the appeal
before him. The Judge should have confined himself to deciding the

matters put in issue by the parties. S. 337 of Act VIII of 1859 shows
the circumstances under which a Court may reverse or modify a decree

in favour of plaintiffs or defendants who have not appealed, bat this

section does not apply to the case before us. The defendants might have

appealed or preferred objections under s. 348, and in that case the Judge
would have had to decide the question raised, but they never appeared to

defend the appeal, and, we may add, have not done so in this Court.

The only question before the Judge was that raised by the appellant, the

plaintiff, and he should have confined his decision to that question.

1 A. 547.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield,

UMRAO BEGAM (Judgment-debtor') v. THE LA.ND MORTGAGE BANK OP
INDIA (Decree-holder).* [2nd January, 1878.]

ActXVIIlof 1873 (North-Western Provinces Rent Act), s. 9 Landholder Bight of

occupancy tenant Transfer of right of occupancy in execution of decree.

Section 9 of Act XVIII of 1873 does not prevent a landholder from causing the

sale in execution of his own decree of the occupancy-right of his own judgment-
debtor in land belonging to himself. Ablakh Rai v. Udit Narain Bai (1)

distinguished.

[Affir., 2 A. 451 ; D., 7 A. 511 (513) ; 7 A. 878 (F.B.).]

* Miscellaneous Regular Appeal, No. 96 of 1877, from an order of Pandit Hat
Sahai, Subordinate Judge of Farukhabad, dated the 27th August, 1877.

(1) 1 A. 353.
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THE proprietary rights of the judgment-debtor in the village of

Sikandarpur were sold on tbe 23rd October 1876, and were [548] pur-
chased by the decree-holder. The decree-holder now applied for the sale

of the right of occupancy acquired by the judgment-debtor, under the pro-

visions of s. 7 of Act XVIII of 1873, in the sir land appertaining to such

proprietary rig its. Tbe judgment- debtor objected that, under the provisions
of s. 9 of that Act, such right of occupancy was not transferable. The Gourt

of first instance overruled this objection on the ground that the provisions
of s. 9 of Ach XVIII of 1873 were not applicable to sales in execution of

decrees, but to voluntary transfers.

On appeal by the judgment debtor to the High Court, it was again
contended by her that her right of occupancy in the sir land as an ex-

proprietor could not be sold in execution of decree under the provisions of

s. 9 of Act XVI II of 1873.

Babu Beni Prasad, for the appellant.
Pandit Ajudhia Nath, for the respondent.

JUDGMENT,
The judgment of the High Court was delivered by
PEARSON, J. The lower Court's view that s. 9 of the Kent Act

applies to private transfers of occupancy rights only and not to sales of

uch rights in execution of decree is, in the general form in which it is

stated, ooposed to the Full Bench ruling of this Court, dated 19th Feb-

ruary, 1877 (1). Bat. in the case out of which that ruling arose the person
who sought to bring to sale an occupancy right possessed by his judgment-
debtor in a holding wa=i not the zamindar, the proprietor of the land. In
the present case the decree-holder is himself the zamindar. The section

appears to have bean enacted in the interest of landholders, who may
presumably waive the privilege it confers on them. It would be unreason-

able to hold that a landholder should not be free to cause the sale in

execution of his own decree of the occupancy right of his own judgment-
debtor in land belonging to himself. Such a case cannot fall within the

scope of the Full Bench ruling above mentioned. We therefore dismiss

the appeal with costs.

Appeal dismissed.

i A. 549 = 2 Ind. Jar, 834.

[549] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt,, Chief Justice and Mr. Justice Pearson.

KANAHI BAM (Plaintiff) v. BIDDYARAM (Defendant)*
[2nd January, 1878.]

Hindu Law Guardian and minor Act XXI of 1850 Caste Marriage Medical
examination.

A Hindu who has been deprived of oaste by the members of his brotherhood on
account of intending, for a money-consideration, to give his infant daughter in

marriage to a man both old and impotent, does not, under Hindu law, thereby
forfeit hia tight as guardian to the custody of such daughter. Even if there were

*
Special Appeal. No, 560 of 1877, from a decree of G. B. Watson, Esq., Judge of

Aligarh, dated the 14th M*y 1877, affirming a decree of Munshi Man Mohan Lai,
Munsiff of Aligarh, dated the llth May. 1877.

(1) In Ablakh Bai v. Udit Narain Bai, 1 A. 363.
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1878 a ru^e ^ Hindu law which in such a case inflicted a forfeiture of such right, such
,

3
rule could not, with reference to the provisions of Act XXI of 1850, be enforced,

'

Where accordingly, because a Hindu had been deprived of caste for the reason

above-mentioned, a person sued to have the custody of the infant himself as her
APPEL- guardian in lieu of her father, and, as such, to be declared empowered to arrange

LATE f c ner Carriage to a suitable husband, basing his suit on Hindu law, held that

such suit was not maintainable.

Held, also that the lower Courts properly refused to cause the intended hus-
"

band in this case to be medically examined as to his alleged impotency, be not
1 A. 549=

being a party to the suit, and there being no provision of law authorising such-

2 lod. Jur. a procedure!

83*. [P., 28 A. 233 (235) =2 A.L.J. 663 = A.W.N. (1905) 205 ; 167 P.L.R. 1901.]

THIS was a suit for possession of Earn Piari, minor daughter of the

defendant. The plaint stated that the defendant desired, contrary to

Hindu law, to give his daughter in marriage to a very old and impotent
man, having taken Es. 400 from him

;
that the members of his caste had

deprived the defendant of caste, and he had thereby lost his right feo the

protection of his daughter and to give her in marriage, which right had
accrued to the plaintiff, the son of the defendant's uncle ; and the plaintiff

claimed an injunction restraining the intended marriage, and a declar-

ation of his right to give the defendant's daughter in marriage to a fie and

proper person. The Court of first instance dismissed the suit as unmain-

tainable, and on appeal by the plaintiff the lower appellate Court affirmed

the decree of that Court.

[550] On special appeal by the plaintiff to the High Court it was con-

tended that the suit was maintainable, and that the lower Courts had im-

properly rejected the claintiff's application to have the intended husband
examined by the Civil Surgeon, in order that it might be ascertained

whether or not he was physically fit for marriage.

Pandits Ajudhia Nath and NandLal, Lala Harkishen Das and Babu
Oprokash Chandar, for the appellant.

The Junior Government Pleader (Babu Dwarka Nath Banarji) and
Munshi Hanuman Prasad, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

PEARSON, J. This case has been argued before us at great length,
and the conclusion at which I have arrived, after consideration of all that

has been said on both sides, is that the suit as brought is not maintainable.

The appellant has, in my opinion, failed to show that, because the defend-

ant has been put out of caste by the members of his brotherhood on
account of his intending to give his infant daughter, aged eleven years, in

marriage to a man by name Phunda Earn, said to be more than seventy

years old and impotent, in consideration of receiving from him about

Es. 400, ho (the defendant) has, according to Hindu law, lost his right as

guardian to the custody of the said girl ;
and such a contention, even

were it supported by Hindu law, must be disallowed in reference to the

provisions of Act XXI of 1850. The claim on the appellant's part on the
basis of that contention to have the custody of the girl himself as her

guardian in lieu of her father, and as such, to be declared empowered to

arrange for her marriage to a suitable husband, cannot therefore be
conceded. Assuming that in a suit properly brought for that purpose, and
on proof of Phunda Eam's physical disqualification for marriage, the Courts
could interfere so far in the matter as to restrain the defendant from
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marrying bis daughter to that person, it would not be necessary to

proceed so much further as to deprive the defendant of his rights or to

relieve him of his duties as a father. The lower appellate Court has
held the assertion respecting Phunda Barn's impotency not to be sub-

stantiated. It is urged, that the lower Courts should have caused Phunda
Earn to be examined by the Civil Surgeon, but no provision of law
authorising such a procedure has been pointed out. Phunda Ram was not

even [551] a party to the suit. It has been stated in the course of the argu-
ment before us that under Hindu law a marriage may be dissolved on the

ground of the bridegroom's impotency. If this statement be correct, it is

satisfactory to think that, should the defendant insist on carrying out his

intention, the girl may, if entitled to claim it, have a remedy at law.

Although the appellant may not have been entitled to bring this suit as

her guardian or to claim her guardianship, his action in the matter is

attributable to commendable motivesK and in dismissing his appeal, not

without reluctance, I would dismiss it without costs, and in affirming

substantially the decrees of the lower Courts, I would modify them in so

far as they order the costs of the defendant to be paid by the plaintiff.

STUART, 0. J. I have taken a little time to consider this case, for I

confess I was anxious, if I possibly could, to give the plaintiff the remedy
be seeks. In our order of the 13th June last (1) it is justly remarked
"
that the marriage of a girl eleven years old to a man of seventy years

old is, on the face of it, an immense injury to the girl, and an extreme
abuse of the father's authority as her guardian:

"
and having heard the

case out, in fact and in law, I still adhere to that remark, and I would, if

I could, prevent this marriage. But I regret to say that, having fully

considered it in all its bearings, as well with respect to the peculiar

principles and precepts of the Hindu Law as on the other legal grounds
which were maintained at the hearing, I have arrived at the same conclusion

as that expressed by Mr. Justice Pearson. No doubt it would have been

better if the old man, Phunda, the would-be-bridegroom, had been a party
to the original suit, but it is too late to consider that now, even if he had
been prejudiced by the order we now make. So far, however, as he is

concerned the result is substantially favourable to him, although I should

be glad to learn that the marriage does not take place.

I also agree with Mr. Justice Pearson that this appeal should be

dismissed without costs of the Courts below. I would order each party
to bear his own in both.

1878
JAN. 2.

APPEL-

LATE

CIVIL.

1 A. 549=
2 lad. Jar.

834.

(1) This was an order granting, under s. 193 of Act VIII of 1859, an injunction

restraining the defendant from carrying out tho intended marriage, pending the deter-

mination of this special appeal,

381



1 All. 582 INDIAN DECISIONS, NEW SERIES [YoL

1878 1 A. 552 F.B )
= 2 Ind. Jur. 836.

JAN - !0- [S32] FULL BENCH.

FULL Before Sir Robert Stuart, Kt., Chief Justice. Mr. Justice Pearson,

_3 Mr. Justice Turner, and Mr. Justice Spankie.

1 1. 552 CHAMAILI RANI (Defendant) v. RAM DAI (Plaintiff) .*

(P.B.)= U0th January, 1878.J

2 Ind. Jur. ct yu Oj ^Q (Court Fees Act), ss 17, 27 Act VIII of 185'} (Civil Procedure Code),
836. ss, 8, 9 Multifarious suit Distinct subjects Plair.t Memorandum of appeal.

Held (SPANKIE, J., dissenting) that the words "distinct subjects" in s. 17 of

Act VII of 1870 mean distinct causes of action or distinct kinds of relief.

Per SPANKIE, J. Such words mean every separate matter distinctly forming
a subject of the claim.

[P., 27 A. 186 (1^9) ; A.W.N, (1904) 210 ; 5 L.B.R. 94 (96) ; Ap., 3 A. 108 (F.B ); Cons.,
2 A. 676 (F.B.) ; 16 A. 401 (403)= A.W.N. (1894) 124.]

THE defendant in this suit having preferred an appeal to the High
Court against the decree of the Court of first instance after the time
allowed by law, the Court called upon the respondent to show cause why
the appeal should not be admitted after such period. The respondent

preferred a petition to the Court stating that the memorandum of appeal
was insufficiently stamped, the appellant having i aid in respect thereof a
Court-fee of Rs. 610, whereas under s. 17 of Act VII of 1870 a fee of

Rs. 808-12 was chargeable. Under the order of the Court the following

report was made by the Assistant Registrar :

"
The claim embraces different subjects, and under s. 17 of the Courb

Fees Act, the Court-fees should apparently have been calculated on each

subject-matter, and not on the aggregate value, as has been done. The
fees should be calculated as follows :

Court fees.

Rs. A. P. Rs. A. P.

1. For possession (on five times the jama) ... 4,315 1 2 245
2. For a house, value ... ... 4,100 00 230
3. For wasilat ... ... ... 5,243 32 285
4. For damages ... ... ... 6480 48 12

Total ...14,306 4 4 808 12

On the aggregate amount the stamp is sufficient, bub this apparently
is not correct as stated above. It should have been calculated under
s. 17 of the Court Fees Act, and the stamp is therefore insufficient by
Rs. 198-12-0."

[553] The Court (STUART, C. J., and SPANKIE, J.) referred to the

Full Bench for an opinion as to the meaning of the words
"

distinct sub-

jects" in s. 17 of Act VII of 1870.

Mr. Colvin and Pandit Ajudhia Nath, for the appellant.

Munshi Eanuman Prasad, Pandit Bishambar Nath, and Mir Zahur
Husain, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

STUART, C. J. It appears to me that the meaning of the words
"
distinct subjects" in s. 17 of Act VII of 1870 is shown with sufficient

* Miscellaneous Application, No, 32-B of 1877.
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clearness in that section itself, when it states that
"
the plaint or memo- 1878

randura of appeal shall be chargeable with the aggregate amount of the fees JAN. 10,

to which the plaints or memoranda of appeal in suits embracing separa-

tely each of such subjects would be liable under this Act." This, I think, FOLL
can only mean that the two or more distinct subjects are to be so BENCH.
chargeable as being distinct causes of action. The words "plaints or

memoranda of appeal in suits" in the section show this to my mind 1 A. 552

conclusively, and it is not enough that the distinct subjects should be (F.B.)

merely separate and distinct matters embraced in the claim. 2 Ind. Jar.

Bat, on the osher hand, I am of opinion that this interpretation of s. 17 836.

of the Court Fees Act does not in the least degree affect the correctness

of the calculation submitted by the office in the case which has given rise

to this reference, for it is very clear to me that each of the separate distinct

subjects mentioned in the report might be separate causes of action in

separate suits, and therefore whether viewed in that light or merely as

distinct and seuarate matters of claim, the correct fee chargeable in this

case is that suggested by the Assistant Registrar.

TUKNBR, J. Seeing that the fee to be charged in such cases is

the aggregate of the fees to which the plaints in suits embracing
separately etch of the subjects would be liable under the A^t. I ana

inclined to think that ''distinct subjects" mean distinct causes of action

or distinct kinds of relief; e.g., if a suit is brought for the recovery
of an inheritance, although the inheritance might consist of distinct

properties and properties differing in kind, the fee would be computed
on the aggregate value of the one subject of suit. But where a suit is

brought (i) for the recovery of an inheri-[554] tance (ii) for an injunction,
and (Hi) for the amount of a bill-of-exchange accepted by the defendant,
each of these three subjects would be distinct, and the fee chargeahle
would be the aggregate of the fee chargeable in respect of each subject if

sued for in a separate suit. On the report now submitted by the

office it is not possible to determine the oroper fee. When the record is

before the Oourt it can be ascertained what are the subjects to which the

appeal relates.

PEARSON, J. I concur in the view taken by my learned colleague,
Mr. Justice Turner.

SPANKIE, J. I adhere to the opinion which I expressed when this

question was argue i by Pandit Ajudhia Nith before the referring Bench,
which opinion I believe the learned Chief Justice shared. B'at it became
necessary to refer the question as a doubt had been expressed elsewhere
as to the meaning of the wonls

"
distinct subjects" in s. 17 of the Courb

Fees Act.

I regard the words as meaning every separate matter distinctly forming
a subject of the claim. The section runs thus :

"
Where iv suit embraces

two or more distinct subjects, the plaint or memorandum of appeal shall be

chargeable with the aggregate amount of the fee^ to which the plaints or

memoranda of appeal in suits embracing separately each of such subjects
would be liahle under this Act." The fee to which each of the distinct sub-

jects embraced by the suit is liable, if a separata suit were brought, is first

to ba ascertained and then the aggregate amount of all the items is to be

charged. The words
"
multifarious suits" in the margin have no reference

to s. 8 of Act VIII of 1859 in the sense suggested by the learned pleader
for appellant, that we are to read the words

"
two or more distinct subjects"

as if they were
"
two or more distinct causes of action ;" and the second

clause in s. 27 that
"
nothing in the former part of the section shall bo
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1878
JAN. 10,

FULL
BENCH.

1 A. 552

2 Ind. Jar.

deemed to affect the power conferred by the Code of Civil Procedure, s. 9"

simply affirms whafe is laid down in s. 9 that, where two or more causes of

action are joined in the same suit, and the Court shall be of opinion that

they cannot conveniently be tried together, the Court may order separate

trials of such causes of action to be held.

I would reply that the Assistant Registrar has calculated the fees

strictly in accordance with the provisions of s- 17 of Act VII of 1870.

1 A, 555.

[SS5] APPELLATE CIVIL.

Before, Mr. Justice Spankie and Mr. Justice Oldfield.

GUMANI AND ANOTHER (Plaintiffs) V. RAM CHARAN AND OTHERS
(Defendants).* [18th January, 1878.]

Contract Specific performance Act I of 1877 (Specific Relief Act), s. 27, cL (&)

Misjoinder of causes of action.

The plaintiffs suel to enforce an agreement for the execution of a conveyance
of certain immoveable property, and for the possession of such property, making
the party to such agreement and the persons who had, subsequently to the date

of the same, purchased such property in execution of decree defendants in the

suit, on the allegation that suoh persons had purchased in bad faith and with

notice of the agreement. Held, with reference to s. 27 of Act I of 1877, that,under
such circumstances, there was not necessarily a misjoinder of causes of action.

RAM PADARATH and Ram Charan, two brothers, claimed a certain

share in a certain village as their joint and undivided property. To enable

them to sue for this property, the deceased husband of Gumani and
Harbansa advanced them cerfcian monies. In consideration of the loan,

Ram Padarabh, on the 7th May, 1873, and Ram Charan, on the 10th

December, 1874, agreed in writing to execute in favour of the deceased a

deed of sale of three-fourths of the share should they obtaiu a decree in

respect of it, the brothers sued for possession of the share and obtained a

decree. On the 20oh June, 1876 the rights and interests of Ram Charan
in such decree were sold in execution of decree, and were purchased by
Nakched and certain other persons. On the 21st August, 1876, the rights

and interests of Ram Padarath iu such decree were sold, and were also

purchased by Nakcho'l and the other persons,who obtained possession of the

share. Gumani and Harbansa brought the present suit against RamCharan
and Nakched and the other persons to enforce the agreement, dated the

10th December 1874, and for possession of three-fourths of the share.

They also brought at the same time a suit against Ram Padarath and
Nakchei and the other persons to enforce the agreement dated the 7th

May 1873. The Court of first instance dismissed both suits, on the ground
that the auction-purchasers were not parties to the agree- [556] ments and
there was consequently in the suits a misjoinder of causes of action, and
its decrees were on the same ground affirmed by the lower appellate Court

on appeal by the plaintiffs.

On special appeal to the High Court in the present suit it was
contended by the plaintiffs that there was no misjoinder of causes of

action.

'Special Appeal, No. 1053 of 1877, from a decree of Maulvi Sultan Hasan, Subordi-
nate Judge of Gorakhpur, dated the 13th July 1877, affirming a decree of Shah Rabat
Ali, Muneif of Bansi, dated the let June 1877.
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Pandit Ajudhia Nath and Babu Beni Prasad, for the appellants.

Lala Lalta Prasad and Munshi Sukh Bam, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by
SPANKIE, J. We think that the lower appellate Court has too

readily assumed that, because the auction-purchaser was no party to the

contract to sell to plaintiff, the suit is bad for misjoinder. It is part of the

plaintiff's case that the auction-purchaser at the time of his purchase was
aware of the original contract in favour of the plaintiff, and that he and
the defendant Earn Charan were acting in collusion and to the injury of the

plaintiff. Under cl. (6), s. 27, Act I of 1877, a contract may be enforced

against any party to it or any other person claiming under him by a title

arising subsequently to the contract, except a transferee for value who
has paid his money in good faith and without notice of the original contract.

The claim therefore is not necessarily bad for the reason assigned by the

lower Courts. The defendants who were parties to the original contracts

in the cases before us may be said to have admitted them, as Ram Charan
did not defend the suit against him, and Bam Padarath in the other suit

acknowledged the justice of the claim. It is true that the auction-pur-
chaser contends that these defendants are in coHusion with the plaintiff

to injure him.

The Court would have to determine first whether or not there was

any agreement enforceable by law between the contracting parties, and, if

so, was the contract one specifically enforceable by law as being one for

which compensation in money would be no adequate relief. If the lower

appellate Court found that the contract was one specifically enforceable,

it would have to determine whether or not it was a contract entered into

at the time it professes to have been made in good faith between the con-

tracting parties, or, as alleged by the auction-purchaser, the transaction

was [557] not made bona fide and was prepared in fraud of himself. If

the lower Court found that there was a genuine contract of sale, the Court

would then have to determine whether or not the auction-purchaser at the

time of his purchase was aware of the original contract.

With this view of the case we annul the finding of the lower appellate

Court, and remand the case, under s. 351 of Act VIII of 1859, with direc-

tions that it may be restored to its original number on the file, and be tried

on its merits by the lower appellate Court. Costs will abide the result.

Case remanded.

1878
JAN. 18.

APPEL-

LATE
CIVIL.

1 A. 559.

A I 49
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1 A. 537 =
2 Ind. Jar.

790,

1 A. 557= 2 Ind. Jar. 790.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt,, Chief Justice, and Mr. Justice Oldfield.

FAZAL HAQ (Plaintiff) v. MAHA CHAND AND ANOTHER
(Defendants)* [18fch January, 3878.]

Public thoroughfare Easement Act XV of 1873 (North. Western Provinces and Oudh
Municipalities Act), ss. 27, 32, 38 Special damage Right of action Municipal
Committee, powers of.

While certain land formed part of a certain public thoroughfare, F had imme-
diate access to such thoroughfare and the use of a certain drain. The Municipal
Committee sold such land to M and constructed a new thoroughfare. M used and
occupied such land so as to obstruct F's access to the new thoroughfare and his

use of the drain. F therefore sued him to establish a right of access to the new
thoroughfare over such land and a right to the use of such drain. Held that,

having suffered special damage from M's acts, F had a right of action against
him, and that such right of action was not affected by the circumstance that M
had acquired his title to the land from the Municipal Committee, inasmuch as

the Municipal Committee could not have dealt with the old thoroughfare to the

special injury of F, and had it closed the same, would have been bound to provide

adequately for his access to the new thoroughfare and for his drainage.

[Ap., 9M. 463 (465).]

THIS was a suit to establish a right of access to a certain public

thoroughfare and to the use of a certain drain, the plaintiff alleging that

he had peaceably enjoyed such access and the use of such drain as ease-

ments and as of right, without interruption and for twenty years. The
facts of the case and the manner in which the lower Courts dealt with the

suit are sufficiently stated in the order of [558] remand made by the High
Court, to which the plaintiff appealed against the decree of the lower

appellate Court. That decree affirmed the decree of the Court of first

instance dismissing the plaintiff's claim to such right of access.

Munshi Hanuman Prasad and Shah Asad Ali, for the appellant.

The Senior Government Pleader (Lala Juala Prasad), the Junior

Government Pleader (Babu Dwarka Nath Banerji), and Babu Oprokash
Chandar, for the respondents.

The Court made the following

ORDER OP REMAND.
As we understand the facts, it would appear that land which belonged

to and formed part of the old public road and adjoined the plaintiff's premises
has been sold by the Municipality to the defendant, but that a sufficient

portion of land remains in use as the public road, and the defendant has

appropriated to his own exclusive use that portion which he has purcha-
sed and which lies between the plaintiff's premises and the present public

road, and by so doing the plaintiff avers that defendant has interfered with

his right of way and prevented approach as of old on his part from his

premises to what now constitutes the public road. The plaintiff asks that

a passage three yards wide be opened across the purchased land to the public

road for his use ;
be also seeks to have a drain opened which defendant has

closed. The Court of first instance decreed the opening of the drain, and
dismissed the rest of the claim, and the lower appellate Court has affirmed

*
Special Appeal, No. 1909 of 1877, from a decree of Rai Bhankar Das, Subordinate

Judge of Saharanpur, dated the 5tb July 1876, affirming a decree of Muhammad Imdad
Ali, Munsiff of Saharanpur, dated the 18th May 1876.
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this decision. The Subordinate Judge has found that the land purchased 1878

by the defendant was a public thoroughfare, but has held that plaintiff has JAN. 18.

no right to relief in respect of maintenance of his right of way, apparently
on the ground that he could obtain access to the public road by making a APPEL-

detour, and that any inconvenience to him would be trifling compared with LATE
the loss to the defendant who has purchased the land at a high price. CIVIL.
This'judgment proceeds on erroneous grounds. If the land purchased
from the Municipality was part of a public thoroughfare, and the defendant i A. 557=

by his purchase obstructs its use, the plaintiff can sue for relief, if he can 2 Ind. Jar.

show that he has been individually injured by the defendant's act. In the 790.

present case there is no doubt that such injury has been shown, if the

plaintiff's allegations are true that he has no longer the direct access to the

present public road which he had before, and that the act of the defendant

has [559] caused the closing of an established drain, and it would be

no ground for denying him relief that he may by making a detour to get

access to the road, or that to give him relief will interfere with the benefit

which defendant anticipated from his purchase,

The questions for decision are whether the land bought by defendant

was part of a public thoroughfare ; whether the title obtained by the defend-

ant under the Municipality's right to sell was one which gave him the

land free from any liability or responsibility to the plaintiff on account of

previous user of it
; and whether plaintiff aas suffered the injuries alleged

by the defendant's act so as to give him a right of action and a claim to

the relief now sought.

It will be necessary that the Municipality be properly represented in

the suit aa defendant, and we remand the case under s. 354 of Act VIII of

1859 that this may be done and the above issues tried and decided ; when
the lower appellate Court will return the case with its finding to this

Court, and seven days will be allowed for objections to be preferred to the

finding.

On the return of the Subordinate Judge's finding, the Court delivered

the following

JUDGMENT.
The lower Court's finding on the issues remitted is to the effect that

the land in dispute formed part of a public thoroughfare, and that the

defendant by his occupation of it since his purchase from the Municipal
Committee has interfered with the plaintiff's right of drainage and way.
On the latter point the Court's finding shows that plaintiff's premises
adjoin thia land, and while it formed part of the highway he and his tenants

had immediate access to the highway, but by the exclusive occupation of

this portion of the highway, by defendant their access to that portion
which now forma the highway has been shut off, and no other adequate
means of access has been provided.

Accepting thia finding, it shows that plaintiff has suffered injuries

and inconveniences by the closing of the highway by defendant, which
affect him beyond what affects the public at large, and he has in con-

sequence a right of action against the defendant, Maha Chand, and
there is nothing in the circumstance that defendant's title is derived

by purchase of the land from the Municipality, as has been urged,
which caa affect the plaintiff's light to relief. [560] No doubt by
s. 38 of the Municipalities Act the property in all public highways is

vested in the Committee, and by s. 27 the Committee can, with the
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1878 sanction of the Local Government, sell any portion of land referred

JAN. 18. to in that section which is not required for the purposes of the Act, and
shall keep roads in repair and may do all acts and things necessary

APPEL- for purposes of general utility s. 32. But there is nothing in the Act

LATE which debars the Civil Courts from entertaining suits and giving relief in

CIVIL respect of any civil right which may be shown to have been infringed
'

through the exercise by the Municipality of its powers under the Act ; on

1 A. 537= " ie contrary, provision is made for such suits. Here the plaintiff has made

2 inci. jaPi out a case. He has shown that the drainage from his premises has been

790. stopped, and that he has been isolated and shut off from access to the

present highway. The Municipality could not have thus dealt with the

highway to the special injury of the plaintiff. In closing a portion of it

they would have been bound to provide adequately for his drainage and his

access to the highway which they had substituted ; indeed, it is not clear

that they had any intention of doing otherwise, and the defendant can

do no less.

The relief which plaintiff now seeks is very reasonable. He does not

ask to set aside the sale of the land, but that a cart-road nine feet wide

should be reserved communicating with the highway, and that the existing

course of drainage be not interfered with.

We decree the appeal, and modifying the decrees of the lower Courts,

decree the claim with all costs.

Appeal allowed.

1 A. 560.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

EADHIA (Defendant) v. BENI AND OTHERS (Plaintiffs).*

[21st January, 1878.]

Act VIII of 1859 (Civil Procedure Code)., s. 2 Res judioata.

The plaintiffs in the present suit claimed, as the heirs of J. certain property
from M the daughter of R, alleging that; such property was the joint and
undivided property of B and J, to which on R's death J had succeeded. The
[861] plaintiffs had formerly, after the death of J, sued M for such property,
alleging that it was the separate property of R, and that on the death of R's
widow they were entitled to succeed thereto. Etld that the decision in the
former suit that such property was the separate property of R, to which M was
entitled to succeed on the death of his widow, was a bar to their present suit.

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court to which the defendant

appealed against the decree of the lower appellate Court. That decree

affirmed the decree given by the Court of first instance to the plaintiffs.

The defendants contended that the matter in dispute was res judicata.

The Senior Government Pleader (Li&l&Jwala Prasad), for the appellant.

Lala Lalta Prasad and Munshi Kashi Prasad, for the respondents.

*
Special Appeal, No. 866 of 1877, from a decree of Babu Ram Kali Chaudhri,

Subordinate Judge of Cawnpore, dated the 30th April 1877, affirming a decree of Munshi
Man Mohan Lai, Munsif of Akbarpur, dated the 1st December 1875.
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JUDGMENT.

The judgment of the Court was delivered by

OLDFIELD, J. It appears that one Jai Earn had four sons, Basawan,
Mata Din, Jhau, and Earn Bakhsh. They are all deceased, Jhau having
died in 1868 and Earn Bakhsh some sixteen years ago, leaving a widow
Dallo, who died in 1871, and a daughter, the defendant in this suit. The
plaintiffs represent Mata Din. On the death of Dallo they sued in 1874
this defendant, the daughter of Earn Bakhsh, for the property now in suit,

alleging that they were the heirs of her deceased father, Earn Bakhsh, and
of Dallo ; that suit was dismissed. They now sue her for the same

property, alleging that Jhau and Earn Bakhsh lived and held the property
as joint property, and that Jhau succeeded to Earn Bakhsh, and they are

his heirs. The defendant pleaded that the claim was barred with refer-

ence to the decision in the former suit, and that it was also barred by
limitation, owing to the long adverse possession of Dallo and the defend-

ant. Both Courts have decreed the claim ; the lower appellate Court has

held that there is no estoppel under the Evidence Act to bar the suit, and
that Earn Bakhsh and Jhau held the property jointly, and this being so.

it must be concluded thac, at Earn Bakhsh's death, Jhau succeeded to his

share, and the possession of Dallo in a part of the premises was not

adverse to him.

[562] It appears to us that this judgment of the lower appellate Court
is inconsistent with the findings on facts made in the suit which the plaint-

iffs brought in 1874 against the defendant, and that the lower appellate

Court has failed to properly consider the plea which was raised as to the

effect of the judgment on this claim, and we consider that the suit cannot

be maintained with reference to the former case. The plaintiffs brought
the former suit on the ground that they were heirs of Earn Bakhsh and
Dallo ; that the property formed the estate left by Earn Bakhsh and Dallo ;

and they further alleged that Earn Bakhsh had lived separate in estate

from all his brothers. When they brought that suit Jhau had been dead

some years, and their present claim, that he succeeded to the estate at

Earn Bakhsh's death as his heir, and that he held it jointly with Earn

Bakhsh, was never urged in the former suit, and is wholly inconsistent

with their allegations in that suit. But it further appears to us that the

question of the nature of the estate, whether held separately by Earn

Bakhsh from all his brothers, and the nature of Dallo's and the defend-

ant's title and possession were questions which properly fell to be decided

in that suit, and were in our opinion decided in favour of the defendant,

and that the effect of thac decision is to bar the claim both under

a. 2 of Act VIII of 1859 and the Limitation Act. It was distinctly

pleaded by defendant in that suit that after Earn Bakhsh's death Dallo

had possession of the house in suit, and that defendant was entitled

to the house by inheritance and the finding was as follows :

"
It is

therefore satisfactorily established that for a long period Earn Bakhsh,
and after his decease his widow, Dallo Kuar, had separate and
adverse possession of the property in dispute, and under such circum-

stances the daughter, i.e., the appellant, has according to Hindu law,

the right of inheritance to the estate in suit left by Earn Bakhsh and his

widow as against respondents. We cannot reconcile the above with the

present finding that Dallo's possession was not adverse to Jhau. Anyhow,
the judgment in that case appears to us to be final in respect of defend-

ant's title as against the plaintiffs whether they claimed in that suit as
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1878 heirs o.f Bam Bakhsh or of Jhau, for ab that time any title they had as

JAN. 21. heirs of Jhau had already accrued, and as we have remarked the entire

character of Dallo's and defendant's title and possession as against [563]
APPEL- them was opened out by the pleadings, and properly fell to ba decided in

LATE khat case, and cannot be raised again.

CIVIL
^e ^ecree ^ne aPPea l with all costs and reverse the decrees of the

lower Courts and dismiss the suit.

1 A. 560. Appeal allowed.

1 A. 563.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

CHADAMI LAL (Plaintiff] v. MUHAMMAD BAKHSH AND ANOTHER
(Defendants).* [21st January, 1878.]

Pre-emption Contract Wajib-ul-arz Custom Appeal.

The plaintiff in a suit to enforce a right of pre-emption in respect of certain

shares in certain villages, founded his claim on a special agreement contained in

the village administration-papers, and such claim was tried and determined in
the lower Court as BO founded. Held, that the plaintiff could not in appeal set up
a claim to enforce such right founded on custom (1).

[Exp., 2 A. 876 (F.B.) ; 16 A. 40 (48).]

THIS was a suit for pre-emption founded on special agreement. The
facts of the case and the manner in which the Court of first instance dealt

with the suit are sufficiently stated for the purposes of this report in the

judgment of the High Court, to which the plaintiff appealed from the

decree of the Court of first instance dismissing his suit.

The Junior Government Pleader (Babu Dwarka Nath Banarji) and
Munshi Hanuman Prasad, for the appellant.

Pandits Bishambhar Nath, Ajudhia Nath and Nand Lai, for the res-

pondents.

JUDGMENT.
The judgment of the Court was delivered by
OLDFIELD, J. This suit has been brought to recover certain shares

in mauza Saran Top and Mahal Bagh, pargana Kanauj, by right of pre-

emption based on the village administration-papers of the current settle-

ment. It was urged in defence by the purchaser [564] that the village

administration-papers are not binding on his vendor, who was no party to

them, and that, as a matter of fact, the plaintiff refused the offer of the

estates when made to him. The lower Court has dismissed the claim

finding in favour of the answering defendant. The objections now taken

in appeal by the plaintiff appear to us to fail. The wajib-ul-arz of Mahal

Bagh was not signed by the vendor or any one he represents, and though
in that of the zemindari mahal there is an endorsement to the effect that

'
Regular Appeal, No. 86 of 1S77, from a decree of Pandit Har Sahai, Subordinate

Judge of Farukhabad, dated the 28th April 1877.

(1) Bee also Koonj Behari Lai v. Girdhari Lai, 1 B.L.R.8.N. 12= 10 W.R. 189,

and Shiu Sahai v. Ilari Sahai, 3 B.L.R.Ap. 142, in which cases it was held that, where
a plaintiff seeks to enforce a right of pre-emption upon the ground of partnership, he
cannot obtain a decree upon the ground of vicinage.
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Gajabhar Lai attested it, there is nothing to show that, if he did so, he 1878
had any authority to do so. He was the lessee of the owner, Musammat JAN. 21.

Banno, but this position did not give him authority to act for her at the

settlement. In his evidence he sbates that he cannot remember about the APPEli-

attestation of the wajib-ul-arz, and he never had any power of attorney to LATE
act as her agent. ClVILWe concur with the lower Court in considering that it is not satis-

factorily proved that the vendor or any one he represents was a party to j 4. 553.

the execution of the village administration-papers, or knowingly accepted
their conditions. Whether or not any similar condition of pre-emption
was entered in the previous administration-paper cannot affect this claim,
which is brought on the contract under the recent settlements- paper, and
not on any well-established custom apart from the contract made under
the administration-paper, nor would the entry of the right of pre-emption
in a former administration-paper necessarily establish, though it might be

evidence towards proving such a custom.

1 A.f564(F.B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner, Mr. Justice Spankie and Mr. Justice Oldfield.

DWARKA DAS AND ANOTHER (Defendants) v. HUSAIN BAKHSH
(Plaintiff}.* [22nd January, 1878.]

Pre-emption Hindu vendor Muhammadan] Law Act VI of 1871 (Bengal Civil
Courts Act), s. 24,

Held (STUART, 0. J. and PEARSON, J., dissenting) that where the vendor is

a Hindu a suit to enforce a right of pre-emption founded upon Muhammadan
law is not maintainable. Chundov. Alim-ud-din (1) overruled. Poorno Singh
v. Hurrychurn Surmah (2) followed.

[563] Per STUART, 0. J. and PEARSON, J., contra.

[R., 7 A. 755 (P.B.) = A.W.N. (1885) 228 ; 32 C. 982 (986) = 9 C, W. N. 826 ; D., 5 A.
110 (115).]

THIS was a suit to enforce a right of pre-emption in respect of a

dwelling-house, the suit being founded on Muhammadan law, the plaint-
iff claiming such right as a neighbour of the vendors- defendants in

suit, who were Hindus, the plaintiff and the purchaser, also a defendant
in the suit, being Muhammadans. The defence to the suit raised the

question whether a suit to enforce a right of pre-emption founded upon
Muhammadan law was maintainable whether the vendor was a Hindu.
The Court of first instance did not determine this question, but dismissed

the suit on grounds which it is immaterial for the purposes of this report
to state. On appeal by the plaintiff the lower Court of appeal, reversing
the judgment of the Court of first instance, held, with reference to the case

of Chundo v.' Alim-ud-din (1) that a suit to enforce the right of pre-emp-
tion founded on Muhammadan law was maintainable where the vendor
was a Hindu, and gave the plaintiff a decree.

*

Special Appeal, No. 1358 of 1876, from a decree of K. W. Dashwood, Esq.,
Judge, Meerut, dated the 12th September 1876, reversing a decree of Babu Kashi
Nath Biswas, Subordinate Judge of Meerut, dated the 21at April 1876.

(1) 6 H.O.E. N.W.P., 1874. p. 28. (2) 10 B.L.B., 117.
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1878 The defendants appealed to the High Court, again contending that

JAN. 22. under s. 24 of Act VI of 1871, the vendors being Hindus, the Muham-
madan law of pre-emption was not applicable.

FULL The Court (Spankie and Oldfield, JJ.) referred to the Full Bench

BENCH. t"ne question whether the Muhammadan law of pre-emption applied, with
the following remarks :

1 A. 365 The question was decided in the affirmative by a majority of three out

(F.B.). of four Judges comprising a Full Bench of this Court in Chundo v. Alim-
ud-din (1). One of the Judges composing the Court however dissented,

and the Chief Justice subscribed to the view taken, with hesitation. We
have considerable doubts as to the correctness of the ruling, which is

opposed to one by the High Court of Calcutta in Poorno Singh v. Hurry-
churn Surmah (2) and thinking it desirable that the question be reconsi-

dered, we refer it to the Full Bench of the Court.

Munshi Hanuman Prasad and Pandit Ajudhia Nath, for the

appellants.
Mr. Conlan and Babu Oprokash Chandar, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

[566] STUART, C. J. I am reminded by the order of reference that in

the case of Chundo v. Alim-ud-din (1), I gave my judgment with hesita-

tion. I did so, no doubt, but chiefly, if not solely, in consequence of the

deference I felt for the opinion of my colleague, Mr. Justice Spankie, in

the case of Skumshoolnissa v. Zohra Beebee (3), who had most carefully

and anxiously considered the question now referred in the long judgment
he therein delivered. I cannot, however, say for myself that I had any
doubt, that is, any argumentative doubt, on the question then before us,

and I remain of the opinion I then expressed and subsequently in the

Full Bench in the above case of Chundo v. AUm-ud-din(l), and this is my
answer to the reference.

PEARSON, J. For the reasons given in my judgment of the 1st

December 1873, in Full Bench, in the case of Chundo v. Aiim-ud-din (1),

*I adhere to the opinion therein expressed.

TURNER, J. I have never been able to accept the ground on which
it was contended that on the sale of the property by a Hindu a right of

pre-emption arises. Our Courts are not strictly bound to enforce the law

of pre-emption unless founded on custom or contract, though they have

gone so far as to give effect to that law where the vendor is a Muham-
madan. The circumstance that on a sale a right of pre-emption accrues

greatly affects the value of the property, and it has always appeared to me
most inequitable to allow such a claim to be asserted on the sale of

the property by a Hindu, if it be not based on local custom or special

agreement.
SPANKIE, J. The point has been so exhaustively argued in the

decision of this suit and in the Full Bench case cited in the order of

reference that it is quite unnecessary to go over the ground again. I

would say that, as the purchaser bought the property from a Hindu,
there is no right of re-purchase from him under the Muhammadan law

of pre-emption on the ground that the vendee and pre-emptor are both

Muhammadans.

(1) 6 H. C. R. N. W. P., 1874, p. 28. (2) 10 B. L. R. 117.

(3) H. 0. R. N, W. P. 1874, p. 2.
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OLDFIBLD, J. The Muhammadan law recognises the right of pre- 1878

emption on the ground of avoiding the inconvenience to a neighbour JAN, 22.

which might arise by the sale of adjoining property to a stranger. The
right can be claimed by all description of persons without reference to FULL
difference of religion. We find in the Hedaya [567] that

"
the privilege BENCH.

of Shaffa is established after sale, and the right of the Shaffee is not

established until after demand be regularly made, &c." These and similar 1 A. 564

passages imply only that a complete title to claim the right of pre- (F.B.).

emption accrues only on completion of sale, when the former owner's

interest in the property has ceased, but the right itself would seem
to spring out of a rule of Muhammadan law enacted in the interest of

neighbours, and which would seem to be binding only on all those owners

being vendors of property who are subject to Muhammadan law, and who
necessarily hold their property subject to this rule of law, which will

affect them and the property wherever a sale takes place to bring the

rule of law into operation.

I concur in the view taken in Poorno Singh v. Hurry Churn
Surah (1). I would reply that the Muhammadan law of pre-emption
does not apply to the case referred to.

1 A. 567.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Turner.

MABATIB ALI (Plaintiff) v, ABDUL HAKIM AND OTHEES
(Defendants).* [23rd January, 1878.]

Pre-emption Contract Muhammadan Law Custom Wajib-ul-arz Special appeal.

Where the existence in a certain village of the right of pre-emption was record-

ed in the village administration-paper as a matter of agreement and not of

custom, and a suit was brought to enforce such right founded on the agreement,
and was tried and determined in the lower Courts as so founded, the plaintiff
could not in special appeal claim such right as a matter of custom in virtue

of the entry (2).

A claim to the right of pre-emption founded on a special agreement does not
exclude a cl lim to such right founded on Muhimmadan law (3).

THIS was a suit to enforce a right of pre-emption in respect of a

share in a certain village, the suit being founded on an agreement contained

in the village administration-paper and on the Muhammadan law of pre-

emption. The Court of first instance dismissed the suit on the ground
that the administration-pacer was nob signed by the vendor and the

agreement was consequently not binding on him, and on the further

ground that the plaintiff had nob [568] fulfilled the conditions of the

Muhammadan law of pre-emption. On appeal by the plaintiff the lower

appellate Court also held that the claim on the agreement was unmain-

tainable, as the vendor had not signed the administration -paper, and

'Special Appeal, No. 571 of 1877, from a decree of Bai Shankar Das, Subordinate

Judge of Saharanpur, dated the 20th February 1877, affirming a decree of Muhammad
Imdad Ali, Munsif of Saharanpur, dated the 21st December 1876.

(1) 10 B. L. E. 117.

(2) See also Chadami Lai v. Muhammad Bakhsh, 1 A. 563, and note to that case,

(3) See also Nehchul v. Than Singh, H.C.B.N.W.P. (1870), 222.
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1878
JAN. 23.

APPEL-

LATE

CIVIL.

1 A. 567.

held also that the claim on the agreement excluded the claim based
on Muhammadan law.

The plaintiff appealed to the High Court, contending that the claim

on the administration-paper did not exclude that based on the Muham-
madan law ; and that the mere fact that the vendor had not signed the

administration-paper did noc affect the claim thereon, the administration-

paper being only a record that the custom of pre-emption prevailed.

Munshi Hanuman Prasad, for the appellant.
Babu Oprokash Ghandar, for the respondents.
The Court made the following

OEDEB OF EEMAND.
The second plea is overruled because it was admitted that the existence

of the right of pre-emption was entered in the record as a matter of agree-

ment and not of custom, and on these averments the suit has been tried and
the issues fully investigated ;

but the validity of the first plea must be admit-

ted. The claim based on the wajib-ul-arz did nob exclude a claim under

Muhammadan law. The lower appellate Court must determine whether
the appellant had, under the Muhammadan law, the right of pre-emption,
and secondly, if he had the right, whether he duly performed the conditions

which, under the Muhammadan law, are essential to the validity of the

right, namely, the immediate expression of his intention to purchase and
immediate demand.

Cause remanded.

i A. 568 (F.B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr Justice Turner, Mr. Justice Spankie and Mr. Justice Oldfteld.

MAKUNDI LAL (Plaintiff) v. KAUNSILA (Defendant).*

[24th January, 1878.]

Sale in execution of decree Right of auction-purchaser to recover purchase-money on
the sale being set aside Fraud on the part of decree-holder Fraud on the part of

auction-purchaser Minor Costs.

A decree-holder fraudulently caused the sale in execution of his decree of

certain immoveable property belonging to a minor. The minor brought a suit

[569] for a declaration that such sale was invalid and obtained possession of

the property from the auction-purchaser. The auction-purchaser sued the decree-

holder to recover his purchase-money and the costs incurred by him in defending
the suit brought by the minor. Held per PEARSON, TURNER, SPANKIE, and
OLDFIELD, JJ., it beiog found that the auction-purchaser was not a party to

or cognizant of the fraud on the part of the decree-holder, that neither the mere
fact that the auction-purchaser knew that he was purchasing the property of a

minor, nor the mere fact that he did not ascertain whether or not the sale was

justified by the terms of the decree, disentitled him to recover the purchase-
money from the decree-holder.

Held also that, being innocent of fraud and having purchased in the bona fide
belief that the property of the minor was saleable, he was entitled to recover the

purchase-money. Kelly v. Gobind Das (1) distinguished.

Held also that he could not recover the costs incurred by him in defending the
suit brought by the minor, being a suit he ought not to have defended.

*
Appeal No. 4 of 1876 under ol. 10, Letters Patent.

(1) H.C.E.N. W. P. (1874), 168.
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Per STUART, C. J. That the auction-purchaser, being guilty of fraud, was 1878
not entitled to recover the purchase- money, and, assuming that he was innocent TATJ n*
of fraud, that having purchased with the knowledge that the property was the

' '

property of a minor and without ascertaining that the sale was justified by the
terms of the decree, he could not recover the purchase money. FULL

[D., 2 A. 780.J BENCH.

THIS was an appeal to the Full Court under s. 10 of the Letters i A. 568
Patent.

(P.B.).

Tikaitin, defendant in the present suit, gave one Hira Singha bond
for the payment of money in which, as guardian of her minor son, she

mortgaged certain immoveable property belonging to the minor. Hira
Singh sued Tikaitin in her own right and as guardian of her son upon this

bond, and obtained only a money-decree against Tikaitin personally, in

execution of which he was allowed by the Court which made the decree to

bring to sale the property of the minor. The property was purchased by
Makundi Lai, the plaintiff in the present suit. The minor having subse-

quently, in a suit against Makundi Lai, obtained a declaration that the sale

was invalid, and recovered possession of the property from him, Makundi
Lai brought the present suit to recover from Hira Singh and Tikaitin his

purchase-money, the costs incurred by him in defending the suit brought
by the minor, and interest. Hira Singh pleaded that the plaintiff had no
cause of action. The Court of |first instance dismissed the suit, holding
with reference to the case of Kelly v. Gobind Das (1) that the suit was
barred by the lule caveat emptor. The lower appellate Court, relying on
Neeikunth Sahee v. [570] Asmun Matho (2) set aside the lower Court's
decree and remanded the suit under s. 351 of Act VIII of 1859. Hira

Singh having died while the suit was pending in the lower Courts, Kaunsila,
the mother and guardian of his minor son, his representative, appealed to

the High Court, contending that the case was governed by the decision in

Kelly v. Gobind Das (1) and the rule caveat emptor applied. The Court

(Stuart, C. J., and Oldfield, J.), having examined the plaintiff as to the
circumstances of the sale, differed as to the plaintiff's right to recover the

purchase-money.

STUART, C. J. I am of opinion that the judgment of the Judge is

wrong and must be reversed, and that the decree of the Munsif should be

restored. The facts are these : On the 20th September, 1867, plaintiff

purchased at auction two piea four gandas share in mauza Ballipur Tatta,

pargana Chail, in execution of a decree of Hira Singh, father of Beni

Prasad, the present defendant, against Tikaitin. This decree bad been
obtained in a suit on a bond which had been executed by Tikaitin, and in

which she hypothecated the property of Ganga Din, who was at the time
a minor. She herself had no means or property of her own, and in fact

lived on offerings received by her in charity, and the money borrowed,
Bs. 100, was to meet her own personal wants, and not on account of any
necessity relating to the interest or benefit of her minor son. Ganga Din
had been made a defendant in the suit by Hira Singh, but the fact of

his minority had been brought before or had come to the knowledge of

the Court, for the decree given was against Tikaitin herself exclusively.

The attempt, therefore, to execute the decree against the property of the

minor could not but fail ; and in a suit instituted by the minor, after he

became of age, against the auction-purchaser, ho obtained a decree, dated

(1) H. C. B. N. W. P. (1874), 168. (2) H. C. R. N.W. P. (1871), 67.
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1878 the 29bh November, 1873, for possession of his property, and which of

JAN. 24. course had the effect of invalidating and setting aside the auction-sale itself.

_, Under these circumstances, the auction-purchaser now brings the

present suit to recover back from the defendant, Beni Prasad, the son and
BENCH, heir of Hira Singh, the original decree-holder, and Tikaitin, the amount

7"~T~~ of the sale-price and the costs which he had to pay in the litigation with
'

Ganga Din, together with interest on [571] both. Tikaitin makes no
'

' '"
defence, and the other defendant, Beni Prasad, simply denies that there is

any cause of action against him, and that he is not liable to the claim.

The Munsif was of opinion that the doctrine of caveat emptor applied, and
in support of this view of the law referred to the ruling of this Court in the

case of Kelly v. Gobind Das (1) ; he therefore dismissed the claim with

costs and interest. On appeal to the Judge the decision of the Munsif

was reversed, he relying on another earlier ruling of this Court in the case

of Neelkunth Sahee v. Asmun Matho (2).

In special appeal it is now contended that the plaintiff had purchas-
ed with notice of Ganga Din's minority, and that on the authority of the

above ruling in Kelly v. Gobind Das (1) the doctrine of caveat emptor
clearly applies. The bad faith of the decree- holder in attempting to sell

the minor's rights under a decree which applied only to his mother I do
not for one moment defend. In such a case as this, however, the decree-

holder's conduct, however bad, is immaterial, unless the auction- purchaser
is considered to have shown the opposite qualities, and to have acted

honestly and in good faith, i.e,, that he became the purchaser of the

minor's property in the honest belief that it could legally be sold in

execution of the decree. The only ground for holding that be enter-

tained such an honest belief was what is stated to have been an
official announcement or proceeding read at the time of the sale that the

minor's rights would be included. It is stated to have been reported
to the Civil Court that the name of Ganga Din's mother was not

upon the revenue record, but only his (the minor's), and that, thereupon,
the Court made an order to put up the rights of both mother and son

to sale. How the Court could have done this, in the face of its own
decree, it is difficult, if not impossible, to understand, but of itself it

appears to afford no sufficient excuse for the plaintiff's deliberately

going on with his purchase ; and it cuts both ways, for if it is good for the

auction-purchaser it was equally good for the decree- holder, and the

latter had as much right and reason to rely upon it as the former ; and

assuming that they both thus acted in good faith, i.e., in honest
reliance on the Court's announcement or order, what is the necessary

consequence ? Namely, that [572] the decree- holder has at once a

good answer and can safely say caveat emptor to the plaintiff. After

the first hearing of the case we ordered that Makundi Lai, the auction-

purchaser, should attend and give his evidence before us as to his

knowledge of the facts relating to the sale. He appeared and stated

that he was a mahajan and had been such for upwards of twenty
years ;

that he was in the habit of going to the Collector's Court,
and it happened that he was there on the day of this sale, and
bid. He did not at first know that it was the property of the minor that

was to be sold, but a proceeding was read out to the effect that the

rights and interest of Tikaitin and Ganga Din, the minor, were to

(1) H.C.R., N.W.P. (1874), 168. (2) H.C.R. N. W. P. (1878), 67.
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be sold in execution of a decree held by Hira Singh. He then knew 1878

that it was the property of the minor that was to be sold, and he JAN. 24.

understood that the money was to be applied on account of expenses
incurred in the maintenance of the minor. He does not say FULL
anything about the decree, or that he had seen it, or that he knew its BENCH.
terms, bat he makes the singular statement that he believed the decree-

holder, was present at the sale, that is, in the same place with himself but 1 A. 568

he had no conversation with him, he was not acquainted with him. Not- (F.B.).

withstanding, he adds that, from what he had been told about the sale

proceeding and the proceeding from the Collector, he was satisfied that the

property of the minor could be sold, and he offered Es. 230. He added
that it is not his habit to make enquiries except as regards the value of the

property to be sold, and
"

I take into consideration whether the auction

involves any dispute or does not, when the judgment-debtor is a minor.

In such a case I do not bid at all. In the present case I thought from

what took place that there would be no dispute, and I bid." This is

surely a very extraordinary and far from satisfactory explanation by a

mabajan of twenty years' experience. There appears to me to be bad
faith on the face of his deposition, and that the real meaning and

significance of the portion of it I have just quoted was that he determined

to take the risk of the minor's subsequently disputing the sale. My belief

is that both oarties, the decree-holder and auction-purchaser, were in bad

faith, and that in trying to overreach each other they have simply
contributed to the well-known contention which results in honest men
coming by their own. The plaintiff-auction-purchaser tells us distinctly

that he made the purchase [573] with the full knowledge that the proper-

ty belonged to the minor, and that the fact that it was the minor's property
was publicly and distinctly announced at the sale. Yet, although the decree-

holder was present, he makes the ridiculous excuse that he had no convers-

ation with him, and that he was not acquainted with him, nor did he take

any pains to ascertain the terms of the decree. And this from an acute and
cautious mahajan of twenty years' experience ! The very words of the

decree are these,
"
Having duly considered the arguments of both the

parties, it is ordered that a decree be given in the plaintiff's favour for the

amount claimed, with costs and interest, against the female defendant.

She is to pay the amount of the decree in a year. Pleaders to get their

fees." All this the auction-purchaser was bound to know, and if he was
content with the sort of general inquiries he appears to have made, he
must take the consequences. He had every opportunity and the means
for ascertaining the real state of the case, and I cannot listen to him for

one moment when he states that, although the decree-bolder was present
with him at the sale, nothing passed between them. Under all the cir-

cumstances, and having regard fco his own evidence, the auction-purchaser
must be caken to have had not only full notice of the minority of the

person whose property he was seeking to purchase, but as having lent

himself to a proceeding not only illegal and invalid in itself but grossly in

fraud of the minor's rights. It was argued before us that the doctrine of

caveat emptor does not apply to a public sale ; but for this opinion there

does not appear to be any authority, although in a case like the present
it is unnecessary to consider the question. Such a view of the law probably
arises out of a misapprehension of the rules of the common
law of England as to sales in market overt but which can have no possible

application to the sale in execution of a decree in India of the rights and
interests of a minor. And in such a case as this wbere, under cover of
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1878 a sale of such rights and interests, the minor's property was attached

JAN. 24. and taken, it would be subversive of all justice if an auction-purchaser
was not made to feel the risk he ran, and that, to say the least, he

FULL was fully, if not within the principle at least, liable to the penal conse-

BENCH. quences of the rule of law in question. The peril he undertook was
in truth greater than that of a venturous buyer shutting his eyes to

1 A. 368 [574] his possible danger, for he clearly knew of Ganga Din's minority and

(F.B.). all the circumstances when he appeared at the sale, and he therefore not

only acted in bad faith, but involved himself in a risk as purchaser which
was different from that against, only because it was much greater than that

against, which the doctrine of caveat emptor is directed. I should add that

I cannot accept the ruling of this Court in the case of Neeikunth Sahee v.

Asmun Matho (1); but I fully adhere to my own ruling in the case of Kelly
v. Gobind Das (2), in which the judgment was very carefully considered

by Mr. Justice Spankie and myself. There was another case referred to

by the respondent, that of Doolhin Har Nath v. Baijoo Oojha (3), where
the auction-purchaser succeeded in recovering his money. The case,

however, is not well reported. There was a speciality in respect to the

property sold being jagir, and, therefore, not subject to sale ; and it was
stated, although it does not appear from the report to have been proved,
that the auction-purchaser was aware of the property being jagir. If he

was aware of the objection, he acted in bad faith, and I must dissent from
the ruling. On the other hand if he was not aware of the nature of the

property and of its exemption from sale in execution, then he was simply
deceived and misled by the decree- holder, and the judgment of this Court
was clearly right. But in neither view of the case would the rule of

caveat emptor have applied. That doctrine relates to defects, latent defects,

which the seller at the inception of the contract, does not or is not bound
to know or to inquire into, the purchaser taking the riak of the status quo.
The doctrine, in truth, if it does not contemplate absolute good faith on
both sides, at least puts the burden of inquiry and investigation on the

seller, but it has not the same application where there is anything in the

nature of bad faith or fraud. The precise terms of the decree cannot be

got over, and no announcement by the Court which issued it or by any
officer could avail to the contrary ; and if the claintiff might contend that,

at any rate, he was misled, it was a misleading which could give him no
cause of action against the present defendant, for it was a misleading
which he could only share with him, seeing that the defendant was as much
entitled to rely on the Court's order (to put up the minor's rights to sale) as

[875] the plaintiff. Yet such an order was the plaintiff's only ground for

the claim he makes in this suit against the defendant. On the other hand,

any difficulty he experienced, and he must, under the circumstances, have
felt some, should have put him on his inquiry as to the ownership of, and
title to, the property. But he chose to go on, and what he might have

easily ascertained, if he did not already know, has come to pass to his loss.

In short, the sum and substance of the casa is this : the decree-bolder

attempted to sell the property, and the auction-purchaser took the risk on
the chance of the sale not being successfully disputed by the minor and
lost his money on the venture. I would decree the appeal, reverse the

judgment of the Judge, restore the decree of the Munsif, and dismiss the

suit with costs in all the Courts.

(1) H.C.R. N.W.P. (1871), 67. (2) H-C.R, N.W.P, (1874), lf>8.

(3) H.C.K. N.W.P. (1867), 60.
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OLDPIBLD, J. Hira Singh, father of Beni Prasad, defendant, sued on 1878
the 17th January 1866, Tikaitin, the mother and guardian of Ganga Din, JAN. 24.

for the recovery of a sum of money lent on a bond executed in his favour

by Tikaitin and her son Ganga Din, and obtained a decree against Tikaitin, FULL
dated the 27th January 1866 ; the decree was a mere money-decree and a BENCH
personal decree against her and not in her representative capacity. In

execution of this decree, however, the decree-holder caused the rights and i 4. 568

interests of both the lady and of Ganga Din, then a minor, to be sold. It (F.B.).

appears that it was reported to the Civil Court that the lady's name was
not borne upon the revenue records, but only the minor's name was on
the records, and the Court made an order to put up the rights and interests

of both persons to sale, and the said rights and interests representing a two-

pie four-ganda share in Ballipur, were sold and purchased by the plaintiff on
the 20th September 1867. Subsequently Ganga Din, on attaining his majo-
rity, brought a suit against the decree-holder and the plaintiff, the auction-

purchaser, and Tikaitin to invalidate and cancel the bond and the decree

of the 27th January 1866, obtained on it, and to establish his right in the

property sold. The decree-holder did not defend the suit, and Tikaitin

pleaded that the loan under the bond was a personal loan to herself, and
the Court made a decree, on the 29th November 1873, in favour of Ganga
Din, and held that the money had not been lent for the use or to meet the

necessities of the minor so as to render him or his property liable under
Hindu law.

[876] The plaintiff, the auction- purchaser, now sues to recover from
the defendant, the son and heir of the original decree- holder, and from

Tikaitin, the amount of sale p^ice and costs with interest incurred in

the suit brought by Ganga Din against him. The Judge has reversed the

decision of the Munsif, who held that plaintiff had no cause of action

against defendant, and has remanded the case for trial on the merits.

The defendant (heir of the decree-holder) now appeals against this judg-
ment. The facts disclosed appear to me to show an amount of bad faith

on the part of the decree-holder such as should entitle the plaintiff to

recover from him. The decree he obtained was a mere money-decree against
Tikaitin personally, notwithstanding which fact he obtained through the

Court in execution of his decree the sale of the rights and interests of the

minor whom the decree did not affect. The decree-holder was best

acquainted with the nature of the decree he had obtained and cannot be

exonerated from the imputation of having deliberately permitted rights and
interests of a person not touched by the decree to be sold and bought by the

plaintiff. Indeed, he by his pleader appears to have pressed on the Court to

order the sale of the minor's interests on'the ground that the money had been

lent for the maintenance of the minor, a fact disallowed in the suit brought
by the minor, where it waa held that the money was not lent for the minor's

benefit. The decree-holder's bad faith is not confined to the sale-proceedings
but attaches to his conduct throughout. The bond which bypthecated
the minor's property, and on which the decree-holder obtained his decree,

has been held to have represented a loan to Tikaitin for her own use and
not for the benefit of the minor, and notwithstanding that Ganga Din
was a minor when the bond was executed, yet the decree-holder did not

scruple to take a bond in which he the said minor is represented as one of

the contracting parties contracting in his own person. I can, on the other

hand, discover no grounds for attributing bad faith to the auction-purchaser.
No doubt he knew he was purchasing a minor's rights and interests, bub

this knowledge does not necessarily imply connivance in any fraud on the

399



1 All. 577 INDIAN DECISIONS, NEW SERIES [Yol.

1878 minor, nor have fche lower Courbs found fraud on his part, nor is it implied
JAN. 24. that he knowingly bought what he knew was a risky purchase. He

seems to have honestly helieved that the minor's rights and interests were
FULL [577] properly saleable under the decree, and when, in course of execu-

BENCH. tion- proceedings taken by the decree-holder under the decree, the Court
ordered the sale of the minor's interests, he was justified in believing that

1 A. 568 those interests were properly saleable under the decree. He might, perhaps,

(F.B.). have been somewhat more careful in looking into the decree, but at most
was guilty of some carelessness, and not of the bad faith or sharp practice
to which the conduct of the decree-holder appears to me to amount, and I

therefore consider his position to be a better one than that of the decree-

holder. The cases referred to by the Judge appear to me much in point,

while the facts in the case of Kelly v. Gobind Das (1) appear somewhat
different. In that case, Kelly, the auction -purchaser, bought at auction-

sale property which he had already privately purchased and then conveyed
to his wife, and he must have known the insecure nature of his auction-

purchase, which was afterwards set aside at his wife's suit, and he may
well have been held to have bought accepting the risk, and so not

entitled to recover back his purchase-money from the decree-holder. I

would affirm the decree of the lower appellate Court and demand the suit

to the Court of first instance, that the amount due to the plaintiff might
be ascertained, and a decree to that amount should be given against the

heir of the decree-holder as his representative, and I would dismiss this

appeal with costs.

The plaintiff appealed to the Full Court against the judgment of

Stuart, C.J., under cl. 10 of the Letters Patent, on the ground that (i) there

was no evidence to show that he was guilty of laches or fraud, and
as the rights of the minor were sold at the instance and on the application

of the decree-holder, the decree-holder was liable to make good the loss

sustained by the plaintiff ; and (ii) that the case of Kelly v. Gobind Das (l)

was distinguishable from the present case, inasmuch as in the present case

the conduct of the decree-holder from the beginning was such as to make
him liable to the plaintiff's claim.

The Junior Government Pleader (Babu DwarJca Nath Banerji) and
Munshi Hanuman Prasad, for the appellant.

[578] Babus Oprakash Ghandar and Jogindro Nath Chaudhri, for the

respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

STUAET, C. J. I adhere to my first judgment, having heard nothing
from the bar when the case came before the Full Bench, or from the other

members of the Court, to induce me to change my opinion in any respect.

PEARSON, TURNER, SPANKIE, and OLDFIELD JJ. concurring. (After

stating the facts as set out, the judgment continued) : The purchaser has

appealed to the Full Court, and it is contended on his behalf that there is

ho evidence of any fraud on his part nor of any such laches as disentitle

him to recover, and that as a bona fide purchaser he is entitled to the
return of his purchase-money now that the sale of the minor's share has
in effect been set aside. Firstly, then, as to the question of fraud, it' is to

be noticed that no allegation was made in the written statement filed by
the decree-holder imputing fraud to the purchaser. It was indeed stated

(1) H. C. B. N. W. P, (1874), 168.
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that he was acquainted with the circumstances set out in the proceeding 1878

ordering the sale ; that he knew he was purchasing the property of a JAN. 24.

minor brought to sale for the satisfaction of a debt stated to have been
contracted on the minor's behalf ; but it was not alleged that he was aware FULL
the debt had not been so contracted, nor that he was aware the order for BENCH.
sale was not warranted by the terms of the decree. The Munsiff having
dismissed the suit without trial, the only evidence as to the present appel- 1 A. 568

lant's knowledge of the circumstances of the sale is that which is to be (F.B.).

derived from the examination of the present appellant in the High Court.

That evidence is insufficient to justify the inference that he was in any
way a party to or had cognizance of the fraud of the decree-holder.

It is, however, argued that the purchaser ought not to recover his

purchase-money because he was aware he was purchasing the property of

a minor, and therefore incurring risk, and that in the next place he did not

take the pains to see that the order was warranted by the decree. To
hold that the purchaser, if the sale of a minor's property is set aside , is not
entitled to recover back the consideration from a third party who has

brought about the sale and obtained the consideration, would very greatly

depreciate the [579] selling value of the property of minors, and no

authority has been cited to support the contention. It is not apparent
why in purchasing the property of minors the purchaser should be de-

prived of an equity which cannot injure the minor, and to which a pur-
chaser would be entitled if the property purchased had belonged to a

person of full age.

If the doctrine of caveat emptor applies where the sale has been prac-

tically set aside, then it may be proper to hold that the omission to see

that the order of sale was warranted by the decree amounted to such a

want of reasonable care as to deprive the purchaser of his right to relief.

But should not the question of what amounts to reasonable care be con-

sidered in reference to the circumstances of the place ? In England pur-
chases of real estates are rarely made without the intervention of a soli-

citor and a scrutiny of title. In these provinces such precautions are al-

most entirely unknown. However this may be, it would be going too far

to hold that the mere omission to see that the order for sale was warrant-

ed by the decree ought to deprive the purchaser of relief under the circum-

stances at present known to the Court, if on other grounds he is entitled

to it. Assuming then that the purchaser was innocent of fraud and

purchased in the bona fide belief that the minor's property was properly

saleable, there seems no reason why he should not recover back his pur-

chase-money from the decree-holder through whose misfeasance the order

for sale was obtained. This case is clearly distinguishable from Kelly's

case (1) which have been cited at the hearing. Here the sale has been

virtually set aside so far as regards the rights and interests of the minor,
the owner of the share. In Kelly's case the sale was not set aside Kelly,

knowing that his wife had already purchased the judgment-debtor's in- .

terests in the property offered for sale, purchased what was offered for

sale, that is to say, whatever right, title, or interest remained to the judg-

ment-debtor in the property. On similar grounds it has been held in

other cases that a purchaser at auction in execution of decree is not

entitled to recover baok his purchase- money or compensation, although id

may be subsequently discovered that the judgment'debtor has a less

interest in the property offered for sale than was [580] suggested by

A 151

H.O.B., N.W.P., (1874) 168,
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1878 the advertisement or even no interest at all. But in these cases also the

JAN. 24. sale has not been set aside (1).- But while the present appellant is entitled to recover from the decree-

holder his purchase-money and reasonable interest, it cannot be held that

BENCH ne can recover the costs of a suit which he should not have defended. On
receiving information of the minor's claim he might have investigated it,

1 A. 568 and by surrendering the property have escaped the costs of suit. H-id he

(F.B.). wished to protect himself from those costs he might have informed the

decree-holder that he declined to defend the suit unless he obtained a

guarantee for the costs. In the absence of such a guarantee lie cannot

recover anything on this account as against the decree- holder. The
decree of the Division Bench, so far as it dismisses the claim to the pur-

chase-money and interest, is reversed, and the order of the Judge
affirmed with proportionate costs.

Tikaitin did not appear in the Court of first instance nor in the Judge's

Court, nor did she appeal the Judge's order to the Court, but in carrying

out the order the Munsif should see that some cause of action is establish-

ed against this defendant ; at present no cause of action is disclosed.

Appeal allowed.

1 A. 580 (F.B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner and Mr. Justice Spankie.

FAKIR MUHAMMAD (Decree-holder) v. GHULAM HUSAIN
AND ANOTHER (Judgment-debtors)* [29th January, 1878.]

Execution of decree Limitation Act IX of 1871 (Limitation Act), sch. II, art. 167

Application to enforce or keep in force a decree.

Held by the Full Bench that the date on which an application for the execu-
tion of a decree is presented, and not any date on which such application may
be pending, is

"
the date of applying" within the meaning of art. 167, soh, II of

Act IX of 1871.

[381] Held, by the Division Bench that an application by the decree-holder
for the stay of execution-proceedings is not an application to enforce or keep in

force the decree, within the meaning of the same law.

[Rel., on, Hind. Gas. 335 (337) = 155 P.L.R. 1912 = 80 P.W.R. 1912; F., 3 A. 757; 30
C. 761 (770) ; R., 22 B. 722 (726) : 10 C.L.J. 479; 1 C.W.N. 260 (263) ; 8 C.W.N.
251 (255).]

THE decree-holder in this case applied for execution of the decree on
the 9th April 1872. On the 28th August 1872, he represented to the Court

executing the decree that partial execution thereof had been obtained, and
that the parties would probably come to some arrangement respecting the

other relief granted by the decree, and to enable this arrangement to be

made, he prayed that the proceedings in execution might be stayed for

* Miscellaneous Regular Appeal, No. 12 of 1876, from an order of Maulvi Muham-
mad Abdul Majid Khan, Subordinate Judge of Shahjahanpur, dated the 14th Decem-
ber 1875.

(1) See Muhammad Basirulla v. Shaikh Abdulla, 4 B L. R., App. 35 ; Sowdamini
Chaudrain v. Krishna Kishore Poddar, 4 B. L. R., F. B. 11=1'2 W. R. F. B. 8.; Rajtb-
lochun \. Bimalctmoni Dasi, 2 B. L. B. A. C. 85 ; and 6 B. II, C. R. A. C. J. 258,
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15 days. The Court, however, on the same day, without according time, 1878

struck off its file the application for execution. The next application for JAN. 29.

the execution of the decree, being the present one, was filed on the 28fch

July 1875. The Court held that this application was barred by limitation. FULL
On appeal by the decree-holder to the High Court it was contended by BENCH.

him that the application for execution dated the 9bh April 1872, kept the

decree in force up to the date it was disposed of, viz., the 28fih August 1 * S80

1872, and that the application of the 28bh July 1875, being wiohin three (F.B.),

years of that date, was within time.

The Court (STUART, C.J., and TURNER, J.), with reference to this

contention, referred to the Full Bench, the question as to the construction

to be placed on the term
"
the date of applying

"
used in art. 167, ach. II,

of Act IX of 1871.

ORDER OF EEFEEENCE.
This case turns on the construction to be placed on the term

"
tha

date of applying to the Court." Does that term mean the date on which
an application is made, or can it be interpreted to mean any or the last

day on which the application previously made was pending before tha

Court ? The former construction may in many oases work great hardship,
and is opposed to the construction placed by the Judicial Committee of the

Privy Council on the language of the former Act (1). But grave as the

injustice may be, we are constrained to give effect to the law if its

terms are free from ambiguity. The point, however, is of such import-
ance that we consider it should be determined by the Full Bench, and refer

it accordingly.

[582] Pandit Bishamber Nath and Mir Zahur Husain, for the ap-

pellant.

Munshi Sukh Ram and Shah Asad Ali, for the respondents.

JUDGMENTS OF THE FULL BENCH.
The following judgments were delivered by the Full Bench:
STUART, C.J. It appears to me that the judgment of the Privy

Council (1) referred to has no application to the present case. That was
a judgment under a totally different limitation law from that which we
have now to consider. S. 20 of Act XIV of 1859 provided that 'no

process of execution shall issue from any Court not established by Royal
Charter to enforce any judgm3nt, decree, or order of such Court, unless

some proceeding shall have been taken to enforca suoh judgmaat.deorea.or
order, or to keep the same in force within three years next preceding tha

application for such execution." But the provisions of Act IX of

1871 are much more precise, for under No. 167 of the second schedule

the time when the period of limitation begins to run is
"
the date of ap-

plying to the Court to enforce or keep in force the decree or order." I can

quite understand that this may operate harshly in many oases, but tha

meaning is too plain, and it is that
"
the date of the applying to the Court"

is the particular day on which the application is actually presented, and
not the last or any other day on which the application was pending.

PBARSON, J. The date of applying must in my opinion be held to be

the date of making application. But an application to enforce or keep in

force may not be exclusively an application of the nature described in

s. 212 of Act VIII of 1859 (2).
^

(1) See Matab Chund v. Bulram Singh, 13 M. I. A. 479,

(?) Sae Husain Bakhsh v. Madge, 1 A. 535.
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1878 TURNER, J. However inconvenient may be the construction, I feel

JAN. 29. bound by the plain terms of the Act to bold that the date of applying- means not any day on which an application may be pending but a certain

day, the day of its presentation ; but the Court may not feel constrained

BENCH, to hold that by the term applying we are to understand only an application- to execute the decree. Any application made to a Court during the pendency
1 A. 580 of proceedings in execution to enforce or keep in force the decree might be

(P.B.). held to give a date from which linrtation might be calculated, and I am
confirmed in this view by the more explicit language of the Act' recently

passed (1).

[583] SPANKIE, J. I concur.

The case having been returned to the Division Court, the Court (after

stating the facts) delivered the following.

JUDGMENT (DIVISION BENCH).

The period of three years must be computed from the date on which
the last application to enforce the decree was filed. It cannot be said that

the application of the 28th August 1872, was an application to enforce the

decree. It was on tbe contrary an application for the suspension of the

proceedings. Under the circumstances the Court below was right in holding
the present application barred by limitation. The appeal is dismissed with
costs.

1 A. 583 (F.B.) = 2 Ind, Jar. 792.

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner and Mr. Justice Spankie.

WILAYAT-UN-NISSA (Decree-holder] v. NAZIB-UN-NISSA

(Judgment-debtor)* [13th February, 1878.]

Execution of decree obtained on bond specially registered -Act XX of 1866 (Registration
Act) ss. 52, 53, 54, 55 Appeal.

Held (STUART, G. J., dissenting) that an appeal lies from an order passed in
tbe execution of a decree obtained under the provisions of s. 53 of Act XX of

1866 upon a bond specially registered under the provisions of s. 52 of that Act.

Ramanand v. The Bank of Bengal (2) o'ver-ruled. Petition of Beharee (3) and
Hurnath Chatierjee v. Futticlc Chunder (4) dissented from.

[F., 1 A. 536 (588); 5 B. 673 (676) (F.B.).]

THIS was an application for the execution of a decree which had been
obtained under the provisions of s. 53 of Act XX of 1866 upon a

bond specially registered under the provisions of s. 52 of that Act. The
judgment-debtor objected that the application was barred by limitation,

inasmuch as it was governed by art. 166, sch. II of Act IX of 1871. The
decree-holder contended that the application was within time, as it was
governed by art. 167, sch. II of Act IX of 1871. The Court of first instance

held that the period of limitation applicable was that provided in art. 166,

*
Miscellaneous Special Appeal, No. 10 of 1877, from an order of H.M. Chase,

Esq., Judge of Aligarh, dated the 27th November 1876, affirming an order of Maulvi
Bami-ul la Khan, Subordinate Judge of Aligarh, dated the 19th May 1876.

(1) See Hussain Bakhsh v. Madge, 1 A. 525. (2) 1 A. 377.

(3) 7 W.B. 130. f4) 18 W.R. 512.
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viz., one year, and not that provided in art. 167, via., three years, and, as 1878

[584] the period of one year had elapsed, rejected the application as bar- FEB. 13.

red by limitation.

On appeal by the decree-holder the lower appellate Oourt also held FULL
that the period of limitation applicable was that provided in art. 166. BENCH.

The decree-holder appealed to the High Court, contending that art.

167 governed the application. The Court (TURNER and OLDPIELD, JJ.) * A - 583

referred to the Full Bench the question whether an appeal would lie from (F.B.) =

an order made in the execution of a decree obtained under the provisions ^ Ind. Jar.

of s. 53 of Act XX of 1866 upon a bond specially registered under the '82<

provisions of s. 52 of that Act.

Lala Lalta Prasad, for the appellant.
The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the respondent.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

STUART, C. J. The question submitted to the Court in this reference

was raised almost under identical circumstances in a case before and decid-

ed by Mr. Justice Oldfield and myself Bamanandv. The Bank of BengaKl)
and to our ruling in that case I advisedly and deliberately adhere.

Indeed, the reasoning that arrives at a different conclusion is, to my mind,
after an experience of thirty years in the practice of the law, absolutely

unintelligible.

The provision in s. 53 of Act XX of 1866 enacts that
"
such decree

may be enforced forthwith under the provisions for the enforcement of

decrees contained in the Code of Civil Procedure," and this lets in the Code
so far as the enforcement of decrees made under this portion of Act XX of

1866 is concerned, but it does not follow, and it is not the law, that this

s. 53 lets in and enforces the whole provisions of the Code of Civil Procedure,
Act VIII of 1859, relating to the execution of decrees. To hold otherwise
would be, in effect, to render nugatory s. 55 of Act XX of 1866 which

provides that
"
there shall be no appeal against any decree or order made

under s. 53, s. 54, or this section." To that extent therefore this section

forbids the application of the Code of Civil Procedure, that is, so far as

appeals are concerned, and only imports the Code [585]
"

for foe enforce-

ment of decrees." The ruling of the Calcutta High Court therefore in 7

W. E. 130 and 18 W. B. 512 is clearly right.

It is suggested that the prohibition against appeals in s. 55 is intend-

ed only to apply to orders passed under that and the two previous sections,

and not to decrees in course of execution under the Civil Procedure
Code. But no such distinction is admissible in this case. The Civil

Procedure Code, so far as it relates to the enforcement of decrees, is, by
the sections in question, 53, 54, and the first part of s. 55, made part of

Act XX of 1866. only limited by the proviso of the first part
of s. 55, which takes away all appeals. In all other respects the

Code of Procedure for the enforcement of decrees applies, and this is the

meaning of Act XX of 1866 in regard to all decrees and orders whatsoever

passed
''

in any proceeding under this part of the Act," as s. 54 provides.
The proceeding which is the subject of the reference before us is an
order passed on an application for the execution of a decree under s. 53
of the Act, and the order of the Subordinate Judge was that the decree

(1) 1 A. 877.
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1878 was barred by lapse of time, and this is clearly an order within the

FEB. 13, meaning of s. 55, which take away all right of appeal whatever.

PEARSON, J. I am of opinion that the orders in execution of the

FULL decree given under s. 53 of Act XX of 1866 are not passed under that

BENCH, section, but under the Civil Procedure Code, which that section makes
applicable to them, and are appealable under the Code.

1 A. 583 TURNER, J. With every respect for the opinions of those learned

(F.B.)= Judges who have entertained a different view, I am of opinion that the

2 Ind. Jar. words "there shall be no appeal against any decree or order made under

792. ss. 53, 54, or this section," are to be construed as confined to decrees or

orders passed under the express provisions of the sections of the Act, and
that they do not prohibit appeals from orders passed when the decree is in

course of execution under the provisions of the Procedure Code. It was
evidently intended that in certain cases of special registration a bond-

holder should be enabled to go to the Court and obtain an ex parte and
final decree without having recourse to a suit. To carry out this intention

the Legislature provided that the decree so passed should not be open to

appeal. But to guard against hardship and injustice the law gave the

Court which passed the decree powers to set aside its decree or stay exe-

cution, and declared those powers also should not be open to appeal.

[586] Where a person has executed a bond consenting at the time of

registration that it should be registered in such a manner that the bond-

holder may at once obtain a decree, it is intelligible that the law should

declare the decree final unless the alleged executant of the bond could

show cause why the decree should be stayed. But the reasons which
induced the Legislature to declare such decrees and orders final do not

extend to orders passed under the provisions of the Civil Procedure Code
for the execution of such decrees. Construing the terms of s. 55 strictly,

they do not deprive the parties to the decree of such rights of appeal as

the Code of Civil Procedure declares to attach to orders in execution

passed under the provisions of that Code.

It is a more difficult question whether the execution of the decrees

obtained under the Eegistration Act, 1866, is governed by cl. 166 or

cl. 167, sch. II of the Limitation Act, 1871. They are not mere decisions of

a Civil Court, but on the other hand they are not decrees or orders passed
in a regular suit. They are decrees passed without the formalities pre-

scribed for regular suits. They resemble decrees passed on awards filed

under the provisions of the Procedure Code. It has, I believe, never been,

doubted that the execution of decrees passed on awards is governed by
cl. 167 and not cl. 166, and I consider that cl.167 is equally applicable to

decrees obtained under the special provisions of the Registration Act

of 1866.

SPANKIE, J. I concur in the views expressed by Mr. Justice Turner
on the point expressly referred to.
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1 A. 586 (F.B.), 1878

FULL BENCH. JAN - 23

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, FULL
Mr. Justice Turner, and Mr. Justice Spankie.

ĴjENCH,

JAI SHANKAR AND ANOTHER (Decree-holders) v. TETLEY i A. 586

(Judgment-debtor).* [23rd January, 1878.] (F.B.).

Execution of decree obtained on bond specially registered Act XX of 1866 (Registration

Act), ss. 52, 53 Limitation Act XI of 1871 (Limitation Act), sch. II, arts. 166,
167.

Held that art. 167, and not art. 166. sch. II of Act IX of 1871, applies to an

application for the execution of a decree made under the provisions of s. 53 of

Act [337] XX of 1866 upon a bond specially registered under the provisions of

s. 52 of that Act.

[Disa., 5 B. 673 (676).]

THIS was an application for the execution of a decree which had
been obtained under the provisions of s. 53 of Aot XX of 1866 upon a

bond specially registered under the provisions of s. 52 of that Act. The

judgment-debtor objected that the application was governed by art. 166,

sch. II of AcS IX of 1871, and was barred by limitation, and also that, even
if it were governed by art. 167 of the same schedule, it was barred by
limitation. The Court of first instance held that the application was
barred by limitation under art. 166 and also under art. 167, sob. II of Act

IX of 1871.

The decree- holders appealed to the High Court, contending that

art. 166, sch. II of Act IX of 1871, was not applicable ; that even if it were,

the application was within time
;
and that art. 167 was applicable, and the

application was within the time prescribed by the same.
The Court (STUART, C.J., and TURNER, J.) referred to the Full Bench

the question whether the application was governed by art. 166 or art. 167,

sch. II of Act IX of 1871.

Mr. Conlan, Pandit Ajudhia Nath and Munshi Sukh Ram, for the

appellants.

Mr. L. Dillon and Mir AJcbar Husain, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

STDART, C.J. I agree with the other members of the Court that the

appeal in this case must be allowed. Art. 167, sch. II of Aot IX of 1871

clearly applies and governs the case, and the application therefore is not

barred.

PEARSON, J. In my opinion the appeal lies. The law of limitation

applicable to the case appears to be art. 167, sob. II of Act IX of 1871.

Art. 166 is not applicable, for execution is not sought of a decision but of

a decree. The application is clearly within three years of preceding

applications to enforce or keep in force the decree, and is therefore not

barred.

TURNER, J. It is admitted at the bar that the application is not

barred by limitation, if the application is governed by art. 167, sob. II of

Act IX of 1871. There were clearly applications sufficient [588] to keep

* Miscellaneous Regular Appeal, No. 34 of 1877, from an order of Maulvi Sam-i-

ul-la Khan, Subordinate Judge of Aligarh, dated the 16th April 1877.
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1878 the decree alive made within three years before the present application
JAN, 23. wag presented. That the application is governed by the provisions of that

article I have held in Miscellaneous Special Appeal No. 10 of 1877 (1).

FULL |phe order of the Court below must be reversed, and the proceedings
BENCH, returned to that Court that the application may be disposed of on the

merits. The costs of this appeal should abide and follow the result.

1 A. 586 SPANKIE, J. I concur in the view expressed by Mr. Justice Turner.

(F.B.).

1 A. 588.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

ALISHA (Plaintiff) v. HUSAIN BAKHSH AND ANOTHER (Defendants}*
[4th February, 1878.]

Sale in execution of decree Auction-purchaser Lis pendens Res Judicata Act Vlll
of 1859 (Civil Procedure Code, s. 2).

A, the auction-purchaser of certain immoveable property at a sale in execution

of a decree, purchased with notice that a suit by H and M against the judgment-
debtor and the decree-holder for a share in such property was pending, but did

not intervene in such suit. Before the sale to A was made absolute, H and If
obtained a decree in the suit for a moiety of the share claimed by them. A took

no steps to get such decree set aside, but sued them to establish his right to such

moiety in virtue of his auction-purchase. It appeared that the Court which

passed the decree in favour of H and M did so without jurisdiction. Held that,
inasmuch as the suit in which such decree was made was tried and determined by
a Court having no jurisdiction, it could not be'.held that A was bound to intervene

in it and dispute the claim preferred therein, or that he was bound by such

decree, and that it could not be said that A was bound to take steps to get such
decree set aside by means of appeal, or that because he had omitted to do so, it

had become binding on him, and bis suit was precluded,

Quwre, where the doctrine of Us pendens applies in the case of purchase in

execution of decree.

[F., 10 B. 400 (405) ; R , 28 B. 378 (381).]

THIS was a suit for possession of a one biswa ten biswansis share

in a certain village. This share was included in an eight-biswas share

which belonged to two brothers, KhodaBakhsh and Ghulam Hussain.

Khoda Baksh pre-deceased Ghulam Hussain, leaving a f589] widow,
Eajbibi, and a son, AH Bakhsh. Before his death Khoda Bakhsh convey-
ed to Eajbibi his rights and interests in this property in lieu of dower.

In July 1863, Eajbibi obtained possession of a portion of the property in

execution of a decree obtained by her against her son. While Eajbibi
was in such possession, she borrowed money from one Behari Lai, charging
the whole property with the payment of the money borrowed. Behari Lai
sued Eajbibi to recover this money and obtairjed a decree against her. In
execution of this decree the whole property was attached and advertised

for sale. Husain Bakhsh and Mahammed AH, the sons of a daughter of

Ghulam Hussain, preferred a claim to the share in the property of their

maternal grandfather, but their claim was disallowed. They accordingly
sued Behari Lai and the legal representatives of Eajbibi, who had

* Second Appeal, No. 1183 of 1877, from a decree of S. Melville, Esq., Judge of

Meerut, dated the 19th June 1877, affirming decree of Babu Kashi Nath Biswas, Subor-
dinate Judge of Meerut, dated the 7th September 1876.

(1) Bee Wilayat-un-nissa v. Najib-un-nissa, ante, 1 A. 583.
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meantime died, in the Munsiff's Court to establish their right to, and

obtain possession of, a three biswas share out of the eight biswas,

applying to the Munsif at the time of instituting the suit, for a post-

ponement of the sale of so much of the property. The Munsif

requested the Court executing the decree to postpone the sale of a three

biswas share, but that Court refused to do so. It, however, notified

at the sale that such a suit was pending. The property was sold and was

purchased by Ali Shah, the plaintiff in the present suit. After his pur-

chase, but before the sale was confirmed, the Munsif gave Husain Bakhsh
and Muhammad Ali a decree against Behari Lai and the legal represent-

atives of Rajbibi for a moiety of their claim, which decree was eventually
affirmed by the High Court. Ali Shah did not intervene in this suit, nor

did he take any steps to get the decree set aside. He now claimed posses-

sion of the moiety for which Husain Bakhsh and Muhammad Ali had
obtained a decree in virtue of his auction- purchase. The Court of first

instance held that the doctrine of lis pendens was applicable to the suit,

and the^plaintiff was bound by the judgment of the Munsif in the suit

brought by Hussain Bakhsh and Muhammad Ali, and dismissed his suit.

On appeal by the plaintiff the lowar appellate Court concurred in this

ruling.

On special appeal by the plaintiff to the High Court it was contended

by him that the doctrine of lis pendens was not applicable ; and that, as

the value of a three-biswas share of the property exceeded Ra. 1,000, the

Munsif 's decree was made without juris- [590] diction, and under these cir-

cumstances the plaintiff was not bound to take notice of the suit nor was
he affected by the decree.

Munsif Hanuman Prasad, Babu Oprokash Chandra, and Jogindro
Nath Chaudhri, for the appellant.

Pandit Bishambhar Nath, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. It seams to us very doubtful whether the doctrine of

lis pendens applies in this case. The decree passed by the Munsif in the

suit brought by the heirs of Gulam Husain against the heirs of Rajbibi
and her decree-holder, Behary Lai, was passed before the present plaintiff

had acquired a title to the rights and interests of Rajbibi aforesaid as

auction purchaser by the confirmation of the auction-sale. Moreover,
that doctrine appears to be applicable to cases in which the alienation is of

a voluntary nature, and not to an alienee who has bought a property
sold in execution of a decree (1). Doubtless also there is irresistible

weight and force in the last ground of appeal. The rights and interests

purchased by the plaintiff at auction- sale, which may be assumed to

represent an eight-biswas share, fetched a price of Rs. 15,000. The one
and a half biswa claimed in the present suit is valued at Rg. 2,784 6-0.

It cannot then be doubted that the value of the three biswas claimed in

the suit of Gulam Husain's heirs exceeded Rs. 1,000, and that the suit was
not cognizable by the Munsif. It would be unreasonable to hold that

the present plaintiff was bound to intervene in that suit, and to dispute
the claim preferred in a Court which had not jurisdiction to dispose of

the matter. We must add that be cannot be bound by a decree which is

1878
FEB. 4.

APPEL-

LATE
CIVIL.

A. 588.

(1) Bee, however, Manual Fruval v. 8a.nagapa.lli, 1 M. H. 0. R. 104, whore th

doctrine was applied in the oase of a sale in execution of a deoree pendenle lite.

A 1-52
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APPEL-

LATE

CIVIL.

1878 patently invalid, and for that reason could not bind even the parties to

FEB. 4. the suit in which it was passed. The question which was tried and

determined in that suit is not a res judicata, because the Court which

determined it was not a Court of competent jurisdiction, and is therefore

open to be adjudicated in the present suit. The decree passed in that

suit being invalid for want of jurisdiction and nullity, we cannot say that

the present plaintiff, as successor in title to Rajbibi, was bound to take

1 A. 588, steps to get it set aside by means of appeal, or that, because he omitted to

[S91] do so, it has become binding upon him, and that he is precluded
from bringing this suit. Accordingly we set aside the decrees passed by the

lower Courts in this suit, and remand it to the Court of first instance

under ss. 562 and 587 of Act X of 1877 for disposal on the merits, with a

direction that the costs of the parties in all the Courts shall follow the

result.

Cause remanded.

1 A. 591.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

DURGA PRASAD AND ANOTHER (Plaintiffs) v. NAWAZISH ALI AND
ANOTHER (Defendants).

*
[6th February, 1878.]

Pre-emption Conditional Decree,
*\

Where the plaintiff in a suit to enforoa the right of pre-emption sued alleging
that the actual price of the property was not the price entered in the sale deed but

a smaller price, and claimed the property on payment of such smaller price, and
did not allege in his plaint that he was ready and willing to pay any price which
the Court might find to be the actual price, and on the day that his suit was

finally disposed of, presented an application to the Court stating that he was

ready and willing to do so, held that tha Court was not bound to allow him to

amend his plaint and bring into Court the larger sum (1).

[D.,3 A. 753 (755).]

THIS was a suit to enforce the plaintiffs' right of pre-emption in respect

of a share in a certain village, the suit being founded upon a special

agreement contained in the village administration paper. The plaintiffs

claimed the right on payment of Us. 1.800, which sum they alleged was
the actual price paid for the property, and not Es. 2,790, the price entered

in the deed of sale. They did [592] not state in their plaint that they
were willing to pay any sum that might be found to be the actual price of

Second Appeal, No. 1212 of 1877. from a decree of C. J. Daniell, Esq., Judee of

Mainpuri, dated the loth Saptember 1877, affirming a decree of Miulvi Hamid Hasn
Khan, Subordinate Judge of Mainpuri, dated the 13th July 1876.

(1) See also Kudhara v. Khumin Singh, H.C.R.N.W.P., (1866), 265, and
Achurbur Panday v. Buckshee Ram, 2 W.R. 38. In the first case the person claiming
the right of pre-emption refused to give a certain sum for the property on the ground
that a certain smaller sum was the actual price, and sued to enforce his right on pay-
ment of such smaller sum. It was held that, it having been found that the larger sum
was tha actual price, the plaintiS's suit was properly dismissed. In the second case the

plaintiff not only sued to enforce his right of pre-emption on payment of a specific sum,
but in respect also of a specific property. The right alleged being found to have no

existence, his suit was properly dismissed. See also Madhub Chunder v. Tomee Bewah,
7 W.R. 210, in which case also the principle that a person olaimingthe right of pre-

emption must take the bargain as it was made or not at all, is recognised,
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the property. The suit was. instituted on the 20bh November 1875. On
the 13th July 1876, the date on which the Court of first instance finally

disposed of the suit, they made an application to that Court offering to

pay whatever sum the Court might adjudge to be the actual price. The
Court refused to entertain this application ; and finding that, the actual

price of the property was Es. 2,790, dismissed the' suit. On appeal by the

plaintiffs the lower appellate Court affirmed the decision of the Court of

first instance.

On second appeal by the plaintiffs to the High Court, they contended

that they were entitled to a conditional decree, having offered before the

suit was decided to pay any sum that might be adjudged to be the actual

price of the property.
Mr. Mahmood and Pandit Ajudhia Nath, for the appellants.

Mr. Colvin, Pandit Bishambhur Nath and Lala Bam Prasad, for the

respondents.

JUDGMENT.
The judgment of the Court was delivered by
TURNER, J. We cannot hold as a matter of law that the Court of

first instance was bound to allow the plaintiff to amend his plaint, and
to bring in the very much larger sum which he should have offered to pay
when he brought his suit. The appeal fails and is dismissed with costs.

Appeal dismissed.

1878
FEB. 6.

1 A. 592.

APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Oldfield.

BlJAI EAM (Defendant) v. KALLU (Plaintiff).
*

[llth February, 1878.]

Pre-emption Limitation Act IX of 1871 (Limitation Act), sch. ii, art. 10.

In 1861 B purchased conditionally certain immoveable property which in

1865 was attached in execution of a decree. In 1871, the conditional sale having
been foreclosed, B obtained a decree for possession of such property. la

February 1875, he obtained mutation of names in respect of such property.

[593] In November 1875, arrangements having been made by him to satisfy
the decree in execution of which such property had been attached, the attachment
was removed. In December 1875, he acknowledged having received possession
of such property in execution of his decree. K sued him in November 1876, to

enforce his right of preemption ia respect of such property. Held, that limitation

ran from the date when B obtained such possession of that status of his condi-

tional vendor as entitled him to mutation of names and to the exercise of the

rights of an owner, and that the suit was barred by limitation. The principle
laid down in Jageshar Singh v. Jawahlr Singh (I) followed.

THIS was a suit to enforce the plaintiff's right of pre-emption ia

respect of a certain share in a certain village, the right being founded

upon custom and upon a special agreement contained in the village

administration-paper. The cause of action was stated in the plaint to

have arisen on the 17th December 1875, when the defendant, vendee,

* Beoond Appeal, No. 1145 of 1877, from a decree of G. A. Daniell, Esq., Commis-
sioner of Jhansi, dated the 20th July 1877, affirming a decree of J. S. Porter, Esq.,
Deputy Commissioner of Jhansi, dated the 7th April, 1877.

(1) 1 A. 311.
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1878 obtained possession of the property. The suit was instituted on the

FEB. 11. 16th November 1876. The defendant set up as a defence to the

suit that it was barred by limitation. It appeared that the property
APPEL- Wa8 conditionally sold to the defendant under a deed, dated the 10th
LATE September 1861. On the 29th March 1865, the property was attached in

CIVIL, execution of a decree. On the 7th November 1868, under proceedings
taken by the defendant under the conditional sale, notice of foreclosure

1 A. 592, was issued to the conditional vendor. On the 4th July 1874, the condi-

tional sale having been foreclosed, the defendant obtained a decree for

possession of the property. On the 5th February 1875, he obtained

mutation of names in respect of the property. On the 18th November
1875, arrangements having been made by him to satisfy the decree under

which the property had been attached on the 29th March 1865, the

property was released from attachment. On the 17th December 1875, he

acknowledged that he had received possession of the property in execution

of the decree dated the 4th July 1874. The Court of first instance held,

with reference to the case of Jageshar Singh v. Jawahir Singh (l), that

. the suit was within time, as the property did not vest in the defendant

till the 17th December 1875, and gave the plaintiff a decree. On appeal

by the defendant the lower appellate Court concurred in the view taken

by the Court of first instance of the question of limitation and affirmed

the decree.

[594] On second appeal by the defendant to the High Court, it was
contended that, with reference to the principle laid down in the case cited

above, the suit was barred by limitation.

MunhiJZaftwman. Prasad, for the appellant.
Mr. K. M. Chatarjee, for'the respondent.

JUDGMENT.
The judgment of the Court was delivered by
TURNER, J. The principle laid down in the Full Bench judgment of

the Court (1) governs this case. The appellant was not bound to discharge
the debts in respect of which the property was attached immediately he
had obtained his decree confirming the sale. He took such possession as

he then could obtain. The appellant having established his title, carried

his decree to the revenue office, and got his name entered in substitution

for that of the former owner, and having obtained such possession as the

nature of the property admitted, he then set himself to discharge the

incumbrances for which it was under attachment. Limitation in such a

case runs from the date when he obtained possession of the status of the

owner sufficient to enable him to procure mutation and to exercise the

rights of an owner. The appeal is decreed, the decrees of the Courts below

reversed, and the suit dismissed with costs.

Appeal allowed.

(1) l A. 311.
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1 A. 594 = 2 Ind. Jar. 722.

APPELLATE CIVIL.

1878
FEB. 13,

Before Sir Robert Stuart, Kt,, Chief Justice and Mr. Justice Pearson. APPEL-

RUKA BAI (Plaintiff] v. GANDA BAI (Defendant)*
[13th February, 1878.]

Hindu Law Decree for MaintenanceSuit for Reduction of maintenance,

A Hindu lady obtained a decree awarding her maintenance at a certain fixed

rate and charging the assets of a certain firm with the payment of such mainten-
ance. There was no provision in this decree that such rate was subject to any
modification which future circumstances might render necessary. The assets of

such firm having diminished the proprietor of the same brought a suit [595] for

the reduction of such rate of maintenance. HeId that such suit was maintain-
able (I).

[Ap., 24 B, 386 (392) ; 22 M, 175 (177) ; R-, 26 B, 707 (709).]

THIS was a suit in which the plaintiff claimed the reduction of an
allowance payable by her to the defendant out of the assets of a firm of

which she was the proprietor. One Gulab Rai, the head of a joint and
undivided Hindu family, carried on business under the style of Gulab Rai
Chura Mai. The defendant in this suit, who was the daughter of Gulab
Rai, obtained a decree in 1876 which awarded her as maintenance an
allowance of Rs. 30 per mensem so long as the firm of Gulab Rai Ohura
Mai should exist. The present suit was brought by the widow of Munna
Lai, son of Gulab Rai, as the proprietor of the firm, for the reduction of

this allowance on the ground that the business of the firm of Gulab Rai
Chura Mai, was gradually failing. The Court of first instance gave the

plaintiff a decree directing that the defendant's allowance should be re-

duced to Rs. 20 per mensem, intimating that if the business of the firm of

Gulab Rai Chura Mai improved, the defendant would be entitled to claim
an increase in her allowance. The lower appellate Court, on appeal by
the defendant, dismissed the suit as unmaintainable, on the ground that

the plaintiff had no cause of action.

The plaintiff preferred an appeal to the High Court.

The Junior Government Pleader (Babu Dwarka Nath Banarji), with
him Pandit Ajudhia Nath, for the appellant, contended that the suit was
maintainable. At the time the defendant's allowance was fixed at Rs. 30

per mensem, and made a charge on the assets of the firm, those assets

were capable of meeting such a charge without detriment to the firm. The
plaintiff has shown that the assets are not now capable of meeting the

charge without detriment to the firm, and is therefore entitled in equity
to a reduction of the allowance. The Mofussil Courts being Courts of

equity can entertain the suit. There is no law prohibiting such a suit.

In an administration suit there is always a direction in the decree that

[596] the parties to the suit may apply to the Court from time to time

Second Appeal, No. 1290 of 1877, from a decree of C. A. Daniell, Esq., Commis-
sioner of Jhansi, dated the 22nd August 1877, reversing a decree of J. V. Stuart, Esq.,
Assistant Commissioner, dated the 12th May, 1877.

(1) In Ram Kullee Koer v. Tlie Court of Wards, 18 W.R. 474 ;
and Nubo Oopal

Roy v. Sreemuttee Amrit Moi/ee Dossee, 24 W.R. 428, the principle is recognised that

the rate of maintenance fixed by a decree is subject to any modification which future

circumstances may render necessary. In the first mentioned case, however, it was held

that such modification should be made by review of judgment.

413

LATE
CIVIL.

1 A. S94=i

2 Ind. Jar.

722.



1 All. 597 INDIAN DECISIONS, NEW SERIES [Yol.

APPEL-

LATE

CIVIL.

1878 as they may be advised touching the estate of which administration is

FEB. 13. sought.
Munshis Hanuman Prasad and Sukh Ram. for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The appeal must prevail. The diminution of the

1 A. 59i = income of the estate on which the defendant's income is chargeable, since

2 Ind. JUP. her allowance was fixed, is obviously a sufficient cause for the present

722. action of which the object is the reduction of the allowance formerly fixed.

It would be unreasonable to hold that, even if the income of the estate

should come to an end altogether, that allowance should still continue ; and
therefore it must be liable to be reduced in proportion to the existing

income. We seb aside the lower appellate Court's decree and remand the

case to it for fresh disposal on the merits, with a direction that the costs

of this appeal shall follow the result.

Appeal allowed.

1&. 596 = 2 Ind. Jur. 722.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

GULZARI LAL AND OTHERS (Defendants) v. THE COLLECTOR OP
BAREILLY (Plaintiff}* [15th February, 1878.]

Act Vlll of 1859 (Civil Procedure Code), ss. 270, 309 Pauper Suit Attachment in
Execution of Decree Court Fees Prerogative of the Crown.

N was allowed to bring a suit as a pauper. His suit was dismissed, the decree

directing that he should pay the ousts of the defendant. On the defendant's

application certain immoveable property belonging to N was attached in execu-
tion of this decree, and was sold. Held that the Grown was entitled to be paid
first out of the proceeds of such sale the amount of the Court-fees N would have
had to pay if he had not been allowed to sue as a pauper. The principle of the

ruling in Oanpat Putaya v. The Collector of Kanara (1) followed.

fR., 33 0. 1040= 10 C.W.N. 857.]

THIS was a suib for Rs. 84-2-0. One Nait Lai had sued Gulzari Lai
and certain other persons, defendants in this suit, in forma, [597] pauperis.
His suit was dismissed by the Court of first instance with costs. He
appealed, and his appeal was dismissed and the decree of the Court of first

instance affirmed with costs. Gulzari Lai and other persons applied to

recover, in execution of these decrees, the sum of Rs. 787, being the costs

incurred by them in defending the suit, and certain houses belonging to

Nait Lai were accordingly attached. Subsequently, on the application of

the Collector of the District, the Court executing the decrees ordered that

the property should be sold in satisfaction of the amount which Nait Lai
would have had to pay as Court fees had he not been allowed to sue and

appeal as a pauper, viz., Rs. 530-8-0, as well as in satisfaction of the demand
of Gulzari Lai and the other persons, and that the Collector should ba paid

Second Appeal, No. 1142 of 1877, from a decree of W. Tyrrell, Esq., Judge of

Bareilly, dated the 10th July 1877, reversing a decree of Muhammad Mubarik Baz
Khan, Officiating Munsif of Bareilly, dated the 9th January, 1877.

(1) 1 B. 7.
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first out of the sale proceeds. The property was sold and realized Rs. 155. 1878
After the confirmation of the sale the Court made another order under FEB. 15.

which the Collector and Gulzari Lai and the other persons were paid out

of'the sale proceeds rateably ; the former getting Eg. 62-20 the latter APPEL-
Bs. 84-2-0. The present suit was brought by the Collector to contest this LATE
order. The Court of first instance dismissed the suit, holding that, under c IVIIj
B. 270 of Act VIII of 1859, the defendants were entitled as attaching
creditors to be first paid out of the sale-proceeds. It distinguished the i A. 896 =
present case from that of Ganpat Putaya 7. The Collector of Kanara (1) 2 Ind. Jar.
on the ground that in the present case the pauper suit had been dismissed. 722,

On appeal by the plaintiff the lower appellate Court held that the principle

laid down in the Bombay case applied, and gave the plaintiff a decree.

The defendants appealed to the High Court, contending that the

decision of the lower appellate Court was opposed to the provision of s, 270
of Act VIII of 1859, under which they were entitled as attaching creditors

to be paid first out of the sale-proceeds ; and that the case relied on by the

lower appellate Court was not applicable.

Munshi Hanuman Prasad, for the appellants.
The Senior Government Pleader (Lala Jwala Prasad), for the

respondent.

JUDGMENT.
[598] The following judgment was delivered by the Court :

PEARSON J. The principle of the ruling of the Bombay Court (1), on
which the lower appellate Court has relied, appears to us,to be reasonable

and we decline to* interfere.

Appeal dismissed.

1 A. 598.

APPELLATE CIVIL.

Before Sir Robert Stuart. Kt., Chief Justice, and Mr. Justice Pearson.

ABASI (Plaintiff) v. DUNNE (Defendant}.* [15th February, 1878.]

Custody of Minor Guardian Muhammadan Law.

Held, where the plaintiff sued for the custody of her minor sister as her legal

guardian under the Muhammadan law, that the faot of the plaintiff being a

prostitute was, although she was legally entitled to the custody of such minor, a
sufficient reason for dismissing the suit in the interests of such minor.

[R. f 26 A. 594 ; 10 Ind, Gas. 904 (905) ; 25 M.L.J. 661 (678).]

TH TS was a suit for the custody of the plaintiff's minor sister, Chittan,
the suit being based on the plaintiff's right of guardianship under Muham-
madan law. In November 1871, the Sessions Judge of Cawnpore tried a

case in which the plaintiff in this suit, who was a prostitute by profession,
had charged another prostitute with obtaining possession of Chittan for the

purposes of prostitution. The accused was acquitted by the Sessions Judge,
with an injunction to the Magistrate of the district to make suitable

arrangements for the welfare of the minor. The Magistrate procured
Chittan's admission to the Ghuttia Orphanage at Cawnpore. The present

*
Special Appeal, No. 1312 of 1877, from a decree of J.H. Prinsep, Esq , Judge of

Cawnpore, dated the 30th August, 1877, affirming a decree of Munshi Lalta Prasad,
Munsif of Cawnpore, dated the 9th January 1877.

(1) 1 B. 7.
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1878 suit was instituted against the Magistrate and the Superintendent of the

FEB. 15. Orphanage. The lower Courts dismissed the suit on the ground that the

plaintiff, being a prostitute, was not a proper person to have the custody
of the minor.

The plaintiff appealed to the High Court, contending thab under

Muhammadan law she was the legal guardian of the minor and therefore

entitled to the custody of her person.

1 A. 598. Maulvi Obeidul Eahman, Mir Akbar Husain and Mir Zahu Ilusain,

for the appellant.

[599] The Senior Government Pleader (Lala Jwala*Prasad) for tha

respondent.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The claim in this suit was simply for the recovery of

the minor, Chittan, from the custody of the Government ; and the fact

that the plaintiff is a prostitute, and therefore an unfit person to have

the charge of the girl, seems to be a sufficient reason for dismissing the

claim in the interest of the minor. It may be admitted that the plaintiff

would, under the Muhammadan law, be prima facie entitled to the

guardianship of her younger sister were her fitness for the charge esta-

blished ; but her own bad character and manner of life must be held to

disqualify her ; and we must affirm tha decree of the lower Courts dismiss-

ing her suit. It is stated in the plaint that the tenets of Christianity

are being imparted to* the minor at the Orphanage at which she has been

placed by the Magistrate, and that
''

in bringing her claim, the plaintiff

prays that the Court, after satisfying itself that the plaintiff would not

bring up the minor in her own trade of prostitution, and that she would

marry her according to Muhammadan law, may order the minor to be

given to her." But it is difficult to see how the minor, if made over to

her, could be secured from the evil effects of her example, influence, and

association. The appeal is dismissed with costs,

Appeal dismissed.

1 A. 599 = 2 Ind. Jar. 723.

CRIMINAL JURISDICTION.

Before Mr. Justice Turner and Mr. Justice Spankie.

EMPRESS OP INDIA y. MULUA. [15th February, 1878.]

Regulation IV of 1797, s 3 Act XLV of 1860 (Indian Penal Code), s. 302 Act VI of
1861 Act XVII of 3862, ss. 1, 2, 4 Act I of 1868 (General Clauses Act), ss. 3, 6

Act Vlll-of 1868 Act X of 1871 (Criminal Procedure Code).

Up to the 1st January 1862, a person committing the offence of murder was
liable to trial and punishment under the Regulations. By Act XVII of 1862,

the Regulations prescribing punishments for offences were repealed
"
except as

to any offence committed before the 1st January 1862." By the same Act it was
declared that no person who should claim the same should be deprived of any
right of appeal or reference which he would have enjoyed under such Regulations.

By s. 6 of Act I of 1868 the repeal of an [600] Act does not affect any thing done,
or any offence committed, or any fine or penalty incurred before the repealing
Act shall have come into operation. Under the provisions of this section the

repeal of Aot XVII of 1862 by Act VIII of 1868 and Act X of 1872 did not, in

respect of offences committed before the 1st January 1862, affect the penalties
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prescribed by such Regulations nor were any of the Regulations prescribing 1878
punishments for offences which were in force before the passing of Act XVII of PEB 15
1862, repealed in respect of offences committed before the 1st January 1862, prior
to the passing of Act I of 1868.

Held accordingly, where a person committed murder in the year 1855, that
^BIMINAk

such person was punishable under the Regulations. JURISDlC-
Held also that, inasmuch as such aright as the right of reference given by s- 3 TION

of Regulation IV of 1797 accrues on conviction, and therefore in the present case

had not accrued before Act XVII of 1862 was repealed, it is doubtful whether a . *

person convicted of murder committed before the 1st January 1862, has such

right. 2 Ind. Jar.

723.

THB facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court, which was delivered by
TURNER, J. The prisoner was charged with the offence of murder

committed in the year 1855. On that charge he was tried by the Judge
of Fatehgarh and convicted and sentenced, under the Regulation in force

before the 1st January, 1862, to transportation for life. The Judge has
submitted the sentence for confirmation, and at the same time has called

the attention of the Court to a Full Bench ruling of the High Court of

Calcutta (1), in which it has apparently been held that a person who has
committed an offence prior to the 1st January, 1862 could not now be

legally convicted and sentenced. We say apparently it was so held, because
such was the opinion expressed by the learned Judges before whom the
case was originally heard, and although the judgment of the Full Bench
proceeds on grounds which do not necessarily involve that conclusion, the

conviction was pronounced illegal and set aside.

Up to the 1st January, 1862, the law under which persons were liable

to trial and punishment for the offence of which the prisoner has been
convicted was declared in the Regulations. On the 1st January, 1862, the

Indian Penal Code came into operation, for although in the Code itself the

date on which it should [601] take effect was declared to be the Isb May,
1861, that date was altered by the subsequent Act VI of 1861. By Act
XVII of 1862, ss. 1 and 2, the Regulations and Acts prescribing punish-
ments for offences were repealed from the 1st January, 1862, "except as

to any offence committed before the 1st January, 1862.
"

In respect of those

parts of India in which the Code of Criminal Procedure came into

operation on the 1st January, 1862, the Acts and Regulations theretofore

reeulating procedure in the trial of offences were by s. 4 of the same Act,

XVII of 1862, repealed ; and it was declared that thereafter the Criminal

Courts should be guided by the Code of Criminal Procedure and exercise

the powers and jurisdiction vested in them under the said Code, provided
that no person convicted of an offence committed before the 1st January,
1862 should be liable to any other punishment in respect of such offence

than that to which he would have been liable bad he been convicted of

such offence before the said first day of January 1862, and that no person
who should claim the same should be deprived of any right of appeal or

reference to a Sudder Court which he would have enjoyed under any of

the Regulations or Acts thereby repealed.
The effect then of Act XVII of 1862 was this ; it left the Regulations

and Acts under which offences were therefore cunishable unrepealed in

respect of an offence committed before the 1st January, 1862 ; and while it

declared that the Criminal Courts should in the investigation and trial of

offences be thereafter guided by the provisions of the Code of Criminal

A 1-53

(1) Empress v. Diljour Misser, 2 C. 225.
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1878 Procedure, and enjoy the powers and jurisdiction conferred on them by
FEB. 15. that Act, it saved offenders guilty of offences committed before the 1st

January, 1862 from liability to any other punishment in respect of such

CRIMINAL offences than that to which they would have been amenable under the

JURTSDIC- rePea^ed Regulations and Acts, and secured to them the same rights of refer-

ence and appeal to the Sudder Court which they would have enjoyed if

they have been tried under the Regulations and Acts thereby repealed.

1 A 599 = ^v 'ne General Clauses Act, I of 1868, s. 3, it is provided that in all

2 Ind Jur ^*i8 ma<^9 by ^De Governor General in Council for the purpose of reviving

723

'

either wholly or partially a Statute, Act, or [602] Regulation repealed, it

shall be necessary expressly to state such purpose, and by s. 6 of the same
Act it is enacted that the repeal of any Statute, Act, or Regulation shall

not affect any thing done or any offence committed, or any fine or

penalty incurred before the repealing Act shall have come into operation.

By the repealing Act VIII of 1868 the 1st, 2nd and 7th sections of Act
XVII of 1862 were repealed, and by Act X of 1872 the sections of the Act
then unrepealed were also repealed. There being no express words to that

effect, the repeal of Act XVII of 1862 of course did not revive the Regula-
tions in so far as they had been repealed by the Act, but neither did it ope-
rate to repeal those Regulations in so far as they were not repealed by the

Act. Thus in respect of offences committed prior to the 1st January, 1862,
the penalties prescribed by the regulations were not affected by the repeal

of Act XVII of 1862, nor, as far as we can discover, were any of the Regu-
lations prescribing punishments for offences, which were in force before

the passing of Act XVII of 1862, repealed in respect of offences committed
before the 1st January, 1862, prior to the passing of the General Clauses

Act, I of 1868.

We agree with the High Court of Calcutta that a person could not be

convicted of an offence committed prior to the 1st January, 1862, under

Act XVII of 1862, and for this reason, that that Act was a repealing Act

and not an Act providing for the punishment of such offences. But it

is another question whether persons who have committed offences prior to

the 1st January, 1862 are not amenable to punishment under the Regula-
tions, To the several repealing Acts passed since the General Clauses

Act came into operation, the provisions of s. 6 of the General Clauses Act

apply, and the repeal of the Regulation subsequently to the passing of

the Act does not relieve offenders from the penalties to which they were
liable under the Regulations.

It is a more difficult question whether the righ tof reference remains

after the repeal of Act XVII of 1862. That right had not accrued before the

Act was repealed, for it accrued on conviction and the conviction did not

take place till after the repeal of Act XVII of 1862 ; but to avoid any
illegality by the omission of confirmation if it be still required, we have

considered the case on the [603] merits and hold the conviction justified

by the evidence and the sentence not improper. We therefore confirm it.

Conviction affirmed.
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1 A. 603 = 2 Ind. Jar. 725.

APPELLATE CIVIL.

JSefore Sir Robert Stuart t Kt., Chief Justice and Mr. Justice Spankie.

1878
FEB. 19.

BALDEO PANDAY (Plaintiff) v. GOKAL EAI (Defendant)*
[19bh February, 1878.]

3ond Interest.

G gave B a bond for the payment of certain money within a certain time,
with interest at the rate of If per cent, per mensem, in which he agreed that,
in case of default, the obligee

" should be at liberty to recover the principal
money and interest from his person and property

" and mortgaged
"
his four-anna

share in mauza K until payment of the principal money and interest.
" Held

that the bond contained an express contract for the payment of interest after

due date at the rate of If per cent, per mensem, and that such contract was
enforceable.

Sembls that, where there is no express agreement fixing the rate of interest to

be paid after the date a bond becomes due, an agreement to pay at the rate of

interest agreed to be paid before such date cannot be implied, but the Court must
determine what would be a reasonable rate to allow. In such a case the rate

agreed to be paid before such date may ordinarily be regarded as the rate to be

allowed after such date, provided that the rate agreed to be paid before such date

is not excessive.

[P., 7. A. 333 = 5 A.W.N. 27 ;
3 A.W.N. 35 ; Ap;, 2 A. 639 (640) ; R., 2 A. 617 ;

11 A.
416 (419) = 9 A.W.N. 165.]

THIS was a suit for money charged on irnmoveable property by a bond.

This bond was dated the 8bh January, 1872, and the plaintiff claimed to

recover thereunder Us. 1,913-11-0, principal and interest. The suit was
instituted on the llth May, 1877. The facts of the case are sufficiently

stated for the purposes of this report in the judgments of the High Court,
to which the plaintiff appeals against the decree of the lower appellate
Court.

Munshi Kashi Prasad and Shah Asad Ali, for the appellant.
Mr. J. E Howard, the Senior Government Pleader (Lala Juala

Prasad) and Pandit Bishambhar Nath, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court.

STUABT, C. J. In this case I think the appeal must be allowed. I am
not sure that I quite follow the Subordinate Judge in the [604] reasons

he assigns for his judgment, but bis order is clearly right and ought to be

restored. The Judge, on the other hand, is as clearly wrong in allowing
interest at the rate of six per cent, per annum

"
from the date when the

bond foil due," evidently thinking that that was at the end of two years,
He is also of opinion that the rabe of interest stipulated in the bond, viz.',

twenty-one per cent., is excessive. I differ from him on both points.

The bond is in the following terms :

"
I, Gopal Eai, son of Bhandhan Rai,

do declare that, whereas Rs. 434 is due by me to Baldeo Panday on

account of previous dealings, and whereas I have borrowed from the said

Baldeo Panday a further sum of Rs. 566 for the payment of revenue and
to meet odher household expenses, the whole sum amounting to Rs. 1,000,

I therefore execute this bond in respect of the sum borrowed at present

*
Pecond Appeal, No. 1076 of 1877, from a decree of J.W. Power, Esq., Judge of

Ghazipur, dated the 6(jb Saptembar, 1877, modifying a decree of Miulvi
Additional Subordinate Judge of Ghazipur, dated the 28th May, 1877.,

J19

APPEL-

LATE

CIVIL.

1 A. 603=
2 Ind . Jar.
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i878
FEB. 19.

APPEL-

LATE

CIVIL.

1 A. 603 =

2 Ind. Jur.

725.

and that formerly due by me, and agree and covenant that, having paid
the entire aforesaid sum within two years with interest at Re. 1-12-0 per
cent, per mensem, I shall take back the bond from the said mahajan ; that
in case of default the creditor shall be at liberty to recover the whole-
amount including principal and interest, by instituting a suit, or in any
way he pleases, from my person and property, both moveable and immove-
able ; that until payment of the whole debt including principal and interest,
I hypothecate my four-anna share in mauza Kharkapur, which I have
neither directly or indirectly transferred, nor shall I do so ; that I shall

get whatever payments I make endorsed on the bond, and that I shall not

plead any payment without getting the same endorsed, and that if I do so-

or set up any receipt or discharge the same shall be invalid. Hence
this bond." Now what was the contract here made ? The contract I mean
as to interest, for that was the whole question in the case before us.

Clearly to my mind the contract so recorded was of this nature ;

"
you the

debtor shall not be troubled about the debt for two years, at the end of

which time, if payment is made by you with interest at Rs. 1-12-0 per cent,

per mensem, there shall be an end to the transaction, and the bond will be
returned to you ; but if it be otherwise and you then make default,

the creditor shall be at liberty," not, observe,
"

shall then be bound,"
"to recover the whole debt including principal and interest, and
until payment of such principal and interest the property men-
tioned in the bond is hypothecated, all the other conditions of [605]
the bond meanwhile remaining in force." Such I take to be the true

meaning of the contract in the present case, the rate of interest re-

maining the same in all the events contemplated. The only peculiarity

that might suggest any doubt on this point might be supposed to arise

from the fact that, although default appears to have been made at the end
of the two years, the olaintiff, Baldeo Panday, did not institute his suifc

till the llth May 1877, upwards of three years after default. Now if the

interest was excessive, this delay might possibly be justly attributed to

the plaintiff's laches and fairly considered to have the effect of modifying
his claim. But I do not think that in the present case such a considera-

tion should prevent us from reading and construing the bond as a

contract to be applied according to its terms, and according to these, as

I view them, the creditor was not bound to proceed to recover immediately
upon default, but might do so at any time within the limitation period,

which, in such a case as tbe present, I should say would be twelve years
from tbe time when the money became due.

Nor do I think the rate of interest stipulated for excessive. A Cal-

cutta case was referred to (1) where Kemp, J., in delivering the judgment
of the Court, appears to have considered that 18 per cent, per annum or

Re. 1-8-0 per month was an excessive rate, but he appears to have formed
that opinion from his reading of the judgment of Lord Salborne in tbe case

of Cook v. Fowler (2) decided by the House of Lords, where the principle
laid down is that "the rate of interest to which the parties have agreed

during the term of their contract may well be adopted." The rate of

interest, however, claimed in that case was 5 per cent, per month, or 60

per annum, and that was justly disallowed, the ordinary rate of interest in

England not being more than 5 per cent. But when it is remembered that

(1) Deen Doyal Lall v. Het Narain Singh, 2 C. 41; 25 W.R., 189. See also Joy Bam
-v. Nobind Chunder Dots, 25 W.R. 318 ; Luchmee Narain v. Bet Narain Singh, 18 W
It. 322; and SttanathBose v. Mathurenath Boy, 2 B L.R. Ap. 10.

(2) L. B.7H..L27.
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in India the ordinary rate of interest is one per cent, per month or 12 per
cent, per annum, a rate of Re. 1-8-0, or even Be. 1-12-0, ought not in my
opinion to be considered excessive, but may fairly and legally be stipu-
lated for by contract. The corresponding ratein Eogl and would be not

60 per cent, but [606] seven-and-a-half or seven-and-three-quarter per
cent, per annum, and would not, I am satisfied, were the facts the same
as in the present case, be considered excessive by any Eoglish Court. For
these reasons the plaintiff is entitled to our judgment reversing the decree

of the Judge and restoring that of the Subordinate Judge, with costs in all

the Courts.

SPANKIE, J. The lower appellate Court holds that there is no pro-
vision in the bond as to the rate of interest to be charged after the date of

payment has passed, and therefore interest must be allowed on the princi-

ple, not of implied contract, but of damages for breach of contract.

Applying the case of Deen Doyal Lall v. Het Narain Singh (1) to the

record before him, the Judge holds that the interest here demanded after

the date of payment is excessive, and allows six per cent, only from the

date when the bond fell due. It is contended that the terms of the contract

have been misunderstood by the Judge, and that the appellant was, under
the provisions of Act XXVIII of 1855, entitled to the interest agreed upon
between the parties.

In my opinion the interest referred to in the bond as payable to the

plaintiff alike during the term of the contract and until date of payment
is Re. 1-12-0 per mensem. The bond recites that the obligor shall pay
the amount of it with interest at Re. 1-12-0 per mensem within two years.
This is the first condition. The second condition is that in case of

default the obligee will be at liberty to recover the amount of debt includ-

ing the principal and interest, by instituting a suit, or in any other way
he pleases, both from the person of the obligor and from his moveable
and immoveable property. The third condition is that, until payment of

the entire amount including the principal and interest, the obligor hypothe-
cates his four anna share in a particular village, and engages not to

transfer it directly or indirectly.

Now it appears to me that, with respect to the interest
"
post

diem,
"

there is here clearly a contract to pay the interest agreed be-

tween the parties when the principal was lent. Not only was it to

[607] be paid during the continuance of the contract, but by the

conditions of the bond the particular four-anna share mentioned therein

was charged as security for the payment of tbe debt, both principal and in-

terest. The principal and the interest are the sum for which the bond was

executed, and the interest is the 21 per cent, agreed upon. I regard this

case as being one free from doubt, and hold that there is no question
here of an implied contract to pay the same rate of interest

"
post diem

"

that was agreed upon
"
ante diem." If I could not construe the contract

in this light, I should admit that the Judge was right in applying the

precedent cited, that, in the absence of any deOned rate of interest to be

paid after the period of the bond had expired, the suggestion of an implied
contract to pay at the same rate that the obligor was to pay during the

term of the bond could not be allowed. The question then would be what
would bo a reasonable rate of interest to be allowed. In coming to a con-

clusion on this point, I should be unable to accept the Judge's finding that

(l) Deen Doyal Lall v. Het Narain Singh. 2 0. 41 - 25 W.B. 189. Bee also Joy
Bam v. Nobin Chunder Doss, 25 W.R. 318 ; Luchmee Narain v. Bet Narain Singh, 18

W.B. 322
; and Sitanath Base v. Mathuranath Roy, 2 B.L.B. Ap. 10.

1878
FEB. 19.
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1 A 603=
2 Ind, Jar.
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1878 6 per cent, was sufficient. The ordinary rule would appear to be that
FEB. IP. the creditor is entitled to the interest payable during the term of the bond,

this amount being regarded as a fair measure of the rate to be allowed as a

APPBL- penalty for breach of contract, provided of course that the original interest

LATE claimed is not excessive. In this particular case the bond was executed

ClVIL on accoun t f a former debt, and of a fresh advance of Es. 566 to pay
Government revenue, and it must not be forgotten that the defendant was

1 A. 603= allowed time. He had only paid Rs. 210 on account of the bond, and it

2 Ind. Jar. is probable that it was at his own request that the plaintiff allowed the

725. debt to stand over. He himself (defendant) states that be wanted to pay
the debt due to plaintiff by borrowing the money from another banker,
that he had asked the plaintiff to charge interest at Ee. 1-12-0 per men-
sem up to the date of the term of the bond, and after that date to charge
1 per cent., i.e.. 12 per cent per annum, but the plaintiff did not agree to this

nor would betake his money. It is to be observed that defendant's story
is not reliable, and is inconsistent with the fact that plaintiff took payment
of Es. 210 on the 20th January 1874. If defendant was in a condition to

borrow the money elsewhere why did he not do so ? He assigns no reason

why the rate demanded is excessive, and his own defence suggests that he
was [603] quite aware that the interest to the date of payment was 21

per cent., and he desired to alter the terms after the date expired. The
Subordinate Judge allowed 21 per cent, to date of institution of the suit

and 6 per cent, afterwards. This was an equitable judgment, and I

would affirm it on that ground did I not also hold that, under the terms
of the contract, the plaintiff was entitled to charge 21 per cent, after the

date of payment of the bond had expired. I would decree the appeal, and

modify the judgment of the lower appellate Court so as to restore the

decree of the Subordinate Judge with costs.

Appeal allowed.

I A. 608,

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt. t Chief Justice, and Mr. Justice Spankie,

BAIJNATH (Defendant) v. MAHABIR AND ANOTHER (Plaintiffs).*

[19th February, 1878.]

Bindu Law Inlieritance Succession of Daughters Beversioners,

Bo long as a daughter not disqualified, or in whom a right of inheritance has
once vested, survives, a daughter's son acquires no right by inheritance in his

maternal grandfather's estate. Amritolal Base v. Rajoneekant Hitter (1) followed.

Where, stherefore, R died leaving issue two daughters, B and P, and P
died shortly after R leaving sons, and while B was alive her sons and the sons
of P sued as the heirs of R, to Bet aside a mortgage of his real estate made by B
as the guardian, of her minor sons, and by A, the father of P's sons, as their

father and guardian, such suit was held not to be maintainable.

[D., 8 A. 365 = A.W.N. (1886), 129.]

Second Appeal, No. 1086 of 1877, from a decree of Maulvi Zain-ul-Abdin,.
Subordinate Judge of Ghazipur, dated the 3 1st July 1877, affirming a decree of Munshi
Eishori Lai, Munsif of Basra, dated the 3rd May 1877.

(I) 2 I. A. 113 =15 B.L.R. 10= 23 W.B. 214.
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THIS was a suit for the possession of certain immoveable property,

being the estate of one Earn Jiawan, deceased. Earn Jiawan left issue two

daughters, Batasi Kuar and Phulra Kuar. Phulra Kuar died shortly
after her father leaving issue two sons, Eang Bahadur and Mahabir.

Subsequently to her death Batasi Kuar, as the guardian of her minor sons,

Kaulesar, Deo Narain and Eup Narain and Arjan Eai, as the father and

guardian of Eang Bahadur and Mahabir, minors, joined in a conditional

mortgage of the property to Baijnath. Baijnath obtained possession of

the property by foreclosure of this mortgage. The present suit was [609]

brought against him by the sons of Batasi Kuar, who was alive, and by
the sons of Phulra Kuar, jointly, to set aside the mortgage and recover

possession of the property. The plaintiffs claimed as the heirs of Earn
Jiawan. The Courb of first instance dismissed the suit in so far as the

sons of Batasi Kuar were concerned, on the ground that they had no right
in the estate of their maternal grandfather while their mother was alive,

but gave the sons of Phulra Kuar a decree in respect of a moiety of the

property. On appeal by the defendant, the lower appellate Court affirm-

ed this decree.

The defendant, on second appeal to the High Court, contended that

the whole suit should have been dismissed, inasmuch as under Hindu law
the sons of Phulra Kuar had no right in their maternal grandfather's
estate while their mother's sister, Batasi Kuar, was alive.

Munsbi Hanuman Prasad, and Shah Asad Ali, for the appellant.
Lala Lalta Prasad, for the respondents.
The Court delivered the following

JUDGMENT.
The decision of the lower appellate Court appears to be open to the

objection taken by the special appellant. It has been held by the Judicial

Committee of the Privy Council in the case of Amirtolal Bose v. Bajones-
kant Mitter (I) that a daughter's son is not entitled by Hindoo law to

succeed as heir to hia maternal grandfather's estate, so long as any
daughter not disqualified, or in whom a right of inheritance has once

vested, survives. This precedent applies to the present case in which
Batasi Kuar, on the death of her sister, became the sole owner of their

father's property. Batasi Kuar still survives ; therefore neither the Munsif
nor the Subordinate Judge should have decreed the claim of the plaintiffs

with respect to the share of Phulra Kuar, the second daughter. The
Court below should have dismissed the claim of the plaintiffs in toto, and
should not have decreed it with respect to Phulra Kuar's share. We
accordingly decree the appeal and modify the decision of the Court below
so as to dismiss this portion of the claim.

Appeal allowed.

1878
FEB. 19.
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i A. 608.

(1) 2 I. A. 113-15 B. L. R. 10-23 W. R. 214.
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1878 * * 610.

. 22. [610] APPELLATE CIVIL.

APPEL- Before Mr. Justice Pearson and Mr. Justice Oldfield.

MULCHAND (Defendant} v. BALGOBIND (Plaintiff)*
IVIL - [22nd February, 1878.]

Mortgage Condition against Alienation.

Jgave Ba bond for the payment of money in which he hypothecated certain

immoveable property as security for such payment, covenanting not to sell or

transfer such property until the mortgage debt had been paid. In breach of this

condition he granted M a lease of his rights and interest in such property for a
term of twelve-and-a-half years. B having sued on such bond and obtained a
decree charging such property with the satisfaction of the decree, sued M and J
for the cancelment of the lease and a declaration that it would not be binding on
the purchaser at a sale in the execution of the decree, alleging that the lease had
been granted to defeat the execution of the decree. The High Court refused, in

view of its decision in Chunni v. Thakur Das (1), to interfere with the decree of

the lower Court giving B such a declaration.

[R., 10 A. 414 (417) ; 24 M. 523 (535) = 2 Weir 346 ; Expl.. 4 A. 518.]

THIS case being in all respects similar to Chunni v. Thakur Das (1),

a detailed report of it seems unnecessary.

1 A. 610.

CRIMINAL JURISDICTION.

Before Mr. Justice Pearson.

IN THE MATTER OP THE PETITION OF NARAIN DAS.

[27th February, 1878.]

Acquittal of Accused without asking Assessors their opinion Error or Defect in pro-

ceedingsHigh Court Powers of Revision of Act X of 1872 (Criminal Procedure

Code), ss. 255, 283, 297, 300.

Held, where without asking the opinion of the Assessors a Court of session

acquitted an accused person, after his defence had been heard, that such omis-

sion, although a serious irregularity, was not such an error or defect in the

proceedings as was, with reference to the provisions of ss. 283 and 300 of Act X of

1872, a ground for revisional interference (2).

THIS was an application to the High Court for the exercise of its

powers of revision under s. 297 of Act X of 1872.

[6ll] OneDurga Prasad was tried for certain offences by Mr. C. J.

Daniell, Sessions Judge of Mainpuri, with the aid of Assessors, and

acquitted, after his defence had been heard, without the opinion of the

Assessors being asked. The first ground in the application for revision of

this judgment of acquittal took exception to this procedure of the Sessions

Judge.
Mr. J. E. Howard, for the petitioner.

Second Appeal, No. 1274 of 1877, from a decree of R.F, Saunders, Ecq., Judge of

Farukhabad, dated the 8th August 1877, modifying a decree of Pandit Har Sahai,
Subordinate Judge of Farukhabad, dated the 18th May 1877.

(1) 1 A. 126.

'2) When a judgment of acquittal is recorded under s. 251 of Act X of 1872, it

seems that it is not necessary to ask the Assessors their opinion see Reg. v. Parvati,
7 B H.C.R.C.C. 92, where it was so ruled with reference to the corresponding section

(372) of the old Code of Criminal Procedure.



I.] GANGA PBA8HAD V. KUSYARI DIN 1 All. 612

JUDGMENT. -1878

FEB. 37.

The judgment of the High Court, so far as it related to suoh ground,
was as follows : CRIMINAL

PEARSON, J. The opinion of the Assessor does not appear to have JURISDIC-
been taken as it is not found on the record. The omission to take it was
a serious irregularity and must be pointed out to the Judge, and he must
be cautioned to avoid a similar irregularity in future. At the same time i A. 610.

I cannot hold that it affected the conduct of the prosecution or prejudiced
the prisoner in his defence, and it is not therefore, with reference to the

provision of ss. 283 and 300 of Act X of 1872, a ground for revisional

interference.

1A. 611.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

GANGA PRASHAD (Defendant) v. KUSYARI DIN (Plaintiff).*

[27th February, 1878.]

Suit for money charged on immoveable property Mortgage.

The obligor of a bond foe the payment of money gave the obligee a moiety of

the profits of a certain mauza up to the end of the current settlement, and charged
the other moiety of such profits, with the payment of suoh money. It was also

stipulated in such bond that the obligee should take the management of such
mauza, rendering accounts to the obligor and that, if the obligor failed to pay
suoh money when due, the obligee should remain in possession of the entire

mauza until payment of all that was due. The original obligor having died, hia

heir gave the obligee a second bond, in which he admitted the creation of the

original charge and certain further debt. A portion of such further debt he
undertook to pay on a certain date, and he agreed that the baUnco due should
be realized by the obligee from a moiety of the profits of the mauza, according to

the terms of the first bond, and that the mauza should remain in the obligee's

possession until the amounts due under both bonds were realized by him, and
that he the obligor, should have no power to sell, mortgage, or alienate the mauz.
Held, in a suit by the obligee on the bonds, that the bonds created a mortgage
[612] only of the profits of the mauza and not of the mauza itself, and accord-

ingly they did not entitle the obligee to a decree for tbe sale of the mauza.

THIS was a suit to bring to sale a certain mauza for the satisfaction

of the debts due under bonds dated the 17th April 1860, and the 6th

February 1873, respectively. The facts of the case are sufficiently

stated for the purposes of this report in the judgment of the High Court,
to which the defendant appealed against the decree of the Court of first

instance, on the ground that the bonds in suit created no charge upon
the mauza but only on its profits.

Munshi Hanuman Prashad and Pandit Bishambhar Nath, for the

appellant.

The Junior Government Pleader (Babu Dwurka Natlt Banerji) and
Babu Jogindro Nath Ohaudhri, for the respondent.

*
Regular Appeal No. 112 of 1877, from a decree of Maulvi Ali Bakhsh Kh*n, Sub-

ordinate Judge of Banda, dated the 28th September 1877.
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JUDGMENT.
The judgment of the Court was delivered by
TURNER, J. In our judgment, on the proper construction of the two

deeds on which the respondent relies, by neither of them was such a secu-

rity created as would entitle the mortgagee to call for the sale of the mauza.

By the first deed, executed on the 17th April 1860, in consideration of

a loan of Es. 710, the mortgagor gave the mortgagee one-half of the

profits of the mauza up to the end of the then current settlement, and
he charged the remaining one-half share of the profits with the pay-
ment of the mortgage-debt and interest. It was also stipulated that the

mortgagee should take the management of the mauza, rendering accounts
to the mortgagor, and that, if the mortgagor should fail to pay the debt

therein mentioned, or should take another loan and fail to pay it within

the term therein mentioned, the mortgagee should remain in possession of

the entire mauza until payment of all that might be due. This deed clearly

created no hypothecation of the mauza itself. It assigned one-half of the

profits to the mortgagee for the period of the then current settlement, and

charge the residue of the profits with the mortgage.
The original mortgagor having died, his heir executed a second deed on

the 6th February 1873, in which he admitted the creation of the original

charge and the existence of a further debt of Rs. 1,000. The further debt of

Es. 1,000 he undertook to discharge [613] by payment of Es. 500
in Chaic, 1920 Sambat, and he agreed that the balance should be realized

by the mortgagee from half the profits of the mauza in his possession

according to the terms of the bond for Rs. 710, dated the 17th April 1860,
and that, until the realization of tbe amounts entered in both bonds as

well as of any amount borrowed in future, the mauza should continue in

the possession of the mortgagee, and that the mortgagor should have no

power to sell, mortgage, nor alienate it. Had this last condition stood

alone, it may be conceded that it would have been sufficient to constitute

a simple mortgage of the estate (1), and the respondent would have been

entitled to an order for sale, but the clause must be read with what

preceded it, and so read it is to our minds clear that the parties intended

to mortgage the profits and not the mauza itself nor any share in it.

This construction is favoured by the direction which immediately follows

the agreement not to alienate, and which is to the effect that an arrear of

revenue which had been defrayed by the mortgagee should be realised

from the profits. We must therefore hold that the respondent is not

entitled to the relief he seeks in this suit, and reversing so much of

the decree of the Court below as decreed the claim in part we must
dismiss the suit with costs.

Appeal allowed.

(I) See Raj Kumar Bamgopal Narayan Sing u. Ram Dutt Chowdhry, 5 B. L. R.,
F. B., 264 = 13 W. B.. F. B., 82, where it was held that a bond for the payment of

money containing an agreement by the obligor not to alienate certain lands until

such money was paid, operated as a mortgage of such lands. Bee also Martin v.

Parsram, H.C.R., N.W.P. (1867), 124.
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1 A. 613.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

1878
MARCH

SUNDAR AND OTHERS (Plaintiffs) V. KHUMAN SlNG
(Defendant).* [4th March, 1878.]

Resord-of-Right Jurisdiction of Civil and Revenue Court- Act XIX of 1873 (North-
Western Provinces Land Revenue Act), ss. 62, 91, 94, 241.

The Civil Courts are not competent to try suits to alter or amend a record-of-

rights, or to give directions in respect of the same, but they are not debarred
from entertaining and determining questions of right merely because such

questions may have been the subject of entries in the record-of-rights and
because such determination may show that such entries are wrong and need
correction. Consequently, a claim in the Civil Court for a [614] declaration of

the right to make certain collections of rent and to defray therewith certain

village-expenses, though such right had been the subject of an entry in the

record-of-rights adverse to the person claiming such right, was held to be main-
tainable.

[Ap., 9 A. 429 (431).]

THE facts of this case are sufficiently stated for the purposes of

this report in the judgment of the High Court, to which the plaintiffs in

the suit appealed against the decree of the lower appellate Court.

Munshi Hanuman Prasad and Lala Har Kishen Das, for the

appellants.
The Junior Government Pleader (Babu Dwarka Nath Banerji) acd

Pandit Ajudhia Nath, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
OLDFIELD, J. The plaintiffs brought this suitr originally for the

cancelment of the orders of the Deputy Collector and Settlement Officer

relating to the formation of the record-of-rights, over which the Civil

Court has no jurisdiction, at the same time asking that they might dis-

burse the village-expenses as before. The Court of first instance rejected
the plaint, and the lower appellate Court reversed this order and remand-
ed the case for trial, with an intimation that the plaintiff was at liberty
to amend the plaint, and in special appeal this Court did not interfere

with this order. The plaint was not amended till the 24th July, and on
the same day the Court of first instance decided the case, after directing
that the amended plaint should be filed with the record, and after the

defendant had filed an answer to the amended plaint, and after evidence
had been taken, which, however, was taken before amendment of the

plaint. The Court of first instance held that, notwithstanding the amend-
ment of plaint, the suit was not cognizable by the Civil Court. The
plaint as amended is for establishment of the plaintiff's right as hitherto

to make collections of rent from certain cultivators, and to defray the

village-expenses themselves on their share of the estate ; this right having,
it appears, been interfered with by the Settlement Officer's order, by
which the defendant's right was recognised to collect these rents and to

take them for defraying village-expenses. The lower appellate Court

*
Second Appeal, No. 1375 of 1877, from a decree of B. P. Saunders, Esq.. Judge of

Tarukhabad, dated the 7th September 1877, affirming a decree of Maulvi Muhammad
Abdul Basil, Munsif of Chibraman, dated the 24th July 1877.
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also held the suit on the amended plaint not to be cognizable. Both
Courts seem to consider that in substance there is no difference

[615] in the two plaints in the relief sought, that the obiect of the

amended plaint is substantially to cancel an order of the Settlement Officer

affecting the record-of-rights, although not stated in so many words, and
that such a suit cannot be entertained under s. 241 of Act XIX of 1873 ;

and the Judge seems further to consider that, inasmuch as the plaintiffs

appealed from the Deputy Collector's orders to the Settlement Officer and

failed, they are debarred from bringing this suit.

The view which the lower Courts have taken is erroneous. In the

order of this Court in special appeal the Court pointed out the distinction

which exists between that portion of the plaintiffs' claim in which they
ask for the Court's interference with the formation of the record-of-rights,

and that portion in which they ask to have declared their right to make
certain collections of rent and defray village-expenses themselves.

The law enacts (s. 241) that no Civil Court; shall exercise jurisdiction

in
"
the matter" of the

"
formation of the record-of-rights ;'" but the matter

of the formation of a record is clearly nob the same thing as the question
of the rights which its entries record. The Civil Court may not alter or

amend the record or give directions in respect of it, because the formation

and maintenance of the record and correction of errors in it has been made
by ss. 62 and 94 of Act XIX of 1873, a matter peculiarly within the pro-
vince of the Rsvenue Court. That was the object with which that part

of s. 241 above cited was enacted, but it was not intended to debar Civil

Courts from entertaining and deciding questions of rights between parties

merely because those questions may have been made the subject of

entries in the record, and because the decision of the Civil Court may
show that they are wrong and need correction. S. 62 and following
sections detail what the contents of the record-of-rights shall be; and the

principle on which is to be prepared, and the powers which the Settlement

Officer shall exercise in its preparation ; and s. 91 goes no further than
to declare that

"
all entries in the record so made and attested shall be

presumed to be true until the contrary is proved." To so much weight the

entries are entitled by a Civil Court, and s. 241 has been misinterpreted

by the lower appellate Court, and was not intended to bar the jurisdiction
of the Civil Courts in respect of the determination [616] of question of

right merely by reason of the record-of rights treating of them. How far

the question raised in this suit has been determined in the Settlement

Department, and how far any such determination may be binding, we are

not in a position to say, as the case has not been tried at all by the Court
of first instance. We reverse the decrees of both Courts and remand the

suit to the Court of first instance for retrial. Costs to abide the result.

Cause remanded.
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1 A. 616.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

ZAIB-UN-NISSA (Plaintiff) v. JAIRAM Gm (Defendant)* [4th Maroh, 1878.]

Attachment of property in execution of decree Private alienation after such attach.
mentAct VIII of 1859 (Civil Procedure Code), s. 240.

Where certain immoveable property having been attached, the execution case
was subsequently struck off the file, and the judgment-debtor applied again for
attachment of the same property, held, looking to the particular circumstances of
the case, that a private alienation of the property after the date of such applica-
tion but before attachment was not void under the provisions of s. 240 of Act
VIII of 1859. The principle of the High Court's decision in Ahmud Hossein
Khan v. Mahomed Azeem Khan (1) followed.

R., 5 A.W.N. (1885) 57.]

[617] THIS was a suit to establish the plaintiff's right to certain im-
moveable properby. This property was attached on the 2nd May 1871,
in the execution of a money-decree held by the defendant in this suit

against Gbaus Ali and certain other persons. On the 22nd July 1871, the
execution-case was struck off the file by the Court executing the decree.

On the 28th August 1873, the defendant again applied for the execution of

the decree by the attachment and sale of the prooerty. On the 12th

September 1873, the Court directed notice to issue to the judgment-debt-
ors, under the provisions of s. 216 of Act VIII of 1859. On the 17th

September 1873, the judgment-debtors sold the property to the plaintiff in

this suit. On the 28th November 1873, the Court ordered the property to

be attached. The plaintiff preferred a claim to the property in virtue of

her purchase, but her claim was disallowed on the 23rd January 1875, and
she accordingly brought the present suit to establish her right to the pro-

perty. The Court of first instance dismissed the suit, holding, with

Second Appeal, No. 1458 of 1877, from a decree of H. D. Willock, Esq., Judge of

Azimgarh, dated the 2nd August 1877, affirming a decree of Pandit Har Sahai,
Subordinate Judge of Azamgarh, dated the 12th May 1876.

(1) H.C.R.N.W.P. (1869) 51. See also Jagannath v. Ohasee Ram, H.O.B.N.
W. P. (1869) 32. In this case certain shops had been attached in the execution of a

decree and directed to be sold. On the decree-holder applying that, as the judgment-
debtor wished to mortgage the shops, they might be exonerated from liability for her

decree, the sale was postponed by the Court sine die. The shops were subsequently
mortgaged. It was held that the attachment must be considered to have been with-

drawn, and the mortgage was therefore not invalid.

Striking an execution-proceeding off the file is an aot which admits of different

interpretations according to the circumstances under which it is donePuddomonee
Dossee v. Roy Muthooranath Chowdhry, 12 B.L.B.P.O. 411. In that case the Privy
Council were of opinion that, where a very long time had elapsed between an execution
and the date at which it was struck off, it should be presumed that the execution was
abandoned and ceased to be operative, unless the circumstances are otherwise explained.
In Da Costa v. Kalee Pershad Singh, 12 W.B. 260, where after attachment had issued,

the decree-bolder asked the Court to stay further proceedings for six weeks, praying at

the same time that the attachment might be continued, and the Court struck the case

off the file for its own convenience, and the decree-holder allowed a year to elapse before

taking further proceedings, Loch, J., held, Jackson, J., dissenting, that there was no
abandonment of the attachment. It cannot be presumed that an attachment has been

abandoned merely because the execution-case has been struck off the file, or because

nubs* quently applications for attachment have been made Jhatu Sahu v. Ramcharan
Lai, 3 B.L.B. Ap. 68= 11 W.B. 517 ; Mahatab Chand v. Surnomoyfe Dosnee, 12 B.L,
B. 414 note = 15 W.B. 222. See also Oholam Habeye v. Shama Sundari Kuari, 3 B.L.
B. Ap. 134-12 W.B. 142.
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reference to the provisions of s. 240 of Act VIII of 1859, that the sale to

the plaintiff was void, the same having been made while the property was
under attachment. On appeal by the plaintiff the lower appellate Court
also held that the plaintiff had purchased the property while under attach-

ment, and that the sale was consequently void, and further that, as the sale

was made with notice of the attachment and in order to defeat the execution

of the defendant's decree, it was made in bad faith.

The plaintiff appealed to the High Court, contending that, as the

attachment on the property had been virtually removed in July 1871, by
the order striking the execution-case off the file, the property was not under
attachment when it was sold, and the sale was consequently not void ; and

that, as consideration for the sale had passed, the lower appellate Court
had erred in holding that the sale was made in bad faith.

Pandit Ajudhia Nath and Shah Asad Ali, for the appellant.
Lala Lalta Prasad, for the respondent.

JUDGMENT.
The judgment of the Court, so far as it related to this contention, was

as follows :

[618] OLDFIELD, J. Nor are we of opinion that plaintiff's purchase
is void by reason of there being subsisting an attachment of the property
at the time of his purchase. There had been an attachment in May 1871,
but it appears to us to have been removed when the proceedings in execu-

tion came to an end in the following July, for we find the defendant in

1873 applying again to have the property attached, which he would not

have done if it was then under attachment ; and in the reports made on his

application no mention is made that there was an attachment subsisting,
but on the contrary we find that the Court, on the 28th Novembar 1873,
issued orders for attachment. We must give effect to what appears to

have been the object and intention of the orders in the former proceedings,
and this is the principle laid down in the Full Bench ruling of this

Court Ahmud Hossein Khan v. Mahomed Azeem Khan (1).

The Judge's finding that the plaintiff purchased in bad faith, which is

based on the error that he knew at the time that there was a subsisting

attachment, necessarily falls to the ground, for there is no reason to sup-

pose that it was not a bona fide purchase for valuable consideration. We
decree the appeal and reverse the decrees of the lower Courts, and decree

the claim with costs in all Courts.

Appeal allowed.

(1) H. C. R. N. W. P. (1869) 51.
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Before Mr. Justice Turner and Mr. Justice Spankie.

1878
MARCH 5.

LAKMICHAND (Plaintiff) v. TORILAL AND OTHERS (Defendants)*
[5th March, 1878.]

Agreement Consideration Act IX of 1872 (Contract Act), ss. 23, 25.

By a written instrument duly registered, T agreed, in consideration of the

recognition by his two brothers of his rights in the joint and undivided property
of the three brothers, not to sell, transfer, or mortgage his share except to them,
and should be desire to dispose of it, to dispose of it to them for a certain sum.
In breach of this agreement he gave a usufructuary mortgage of his share to L.
Held in a suit by L to enforce the mortgage, that the agreement was valid, and
that the mortgage was bad against T's brothers.

THIS was a suit to enforce a usufructuary mortgage. An eight-anna
share in a certain village and certain land was the joint and [619] undivid-

ed property in equal shares of three brothers, Tori Lai, Sham Lai, and
Baldeo Prasad. Sham Lai's name was, however, entered in the revenue

register as the proprietor of two-thirds of the property, and Baldeo Prasad's

name as the proprietor of the remaining one-third, Tori Lai's name not

being entered as a proprietor. On the 18th September 1874, Tori Lai, by
an instrument in writing, duly registered, entered into an agreement to

the following effect : "Whereas Sham Lai and Baldeo Prasad, my brothers,
have agreed that my name shall be entered in respect of one-third of tbe

ancestral property, and that they will procure the entry of my name in

respect of such share, and that I am to remain in possession of such
share while I live, paying the Government revenue and enjoying the

income and profits, subject, however, to this condition, viz., that I am
not to sell, mortgage, or transfer such share except to them, I therefore

agree to remain in possession of such share while I live, paying the

Government revenue and enjoying the income and profits, and not to sell,

make a gift of, transfer, or mortgage such share. Should I desire to dispose
of the share, I will dispose of it to Sham Lai and Baldeo Prasad, my
brothers, and will only take Rs. 800 from them." On the 18th March
1875, Tori Lai's name was recorded as proprietor in respect of one-third

of the property. On the 13tb September 1876, he gave one Lakhmi Chand
a usufructuary mortgage of his share for eighteen years. On the 16th

June, 1877, Lakhmi Chand brought the present suit against Tori Lai to

enforce this mortgage. Sham Lai and Baldeo Prasad, having been made
parties to the suit, set up tha agreement of the 18th September 1874 as a

defence to it. The Court of first instance held that the agreement was valid,

not being opposed to public policy or immoral, and having been made out

of natural love and affection, to save Tori Lai's property from the effects

of his extravagance, and dismissed the suit. On appeal by the plaintiff the

lower appellate Court affirmed the decree of the first Court, observing as

follows : "There is nothing immoral or contrary to public policy in the

agreement which would render it void under s. 23 of the Contract Act :

there appears to have been sufficient consideration for the agreement not

to alienate or hypothecate, in assisting in getting tbe name of Tori Lai

Special Appeal, No. 1243 of 1877, from a decree of E.B. Thornhill, Esq., Judge of

Banda, dated the 29th August 1877, affirming a deorce of Pandit Bam Narain, Munsif
of Hamirpur, dated the 19th July 1877.
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1878 entered as proprietor of one-third: the main object of Sham Lai and Baldeo
MARCH 5. Prasad was to [620] keep out interlopers, and considering that the parties

are own brothers there is nothing abnormal in such an agreement."
APPEL- The plaintiff appealed to the High Court, contending that the agree-

LATE ment was not binding, there being no consideration for it, and that it had

CIVIL. been made in fraud on the plaintiff.

Munshi Hanuman Prasad and Ram Prasad, for the appellant.

1 A. 618; Pandit Bishambhar Nath and Babu Oprakash Ghander for the

respondents.

JUDGMENT.
The judgment of the Court was delivered by
TURNER, J. In our judgment the agreement is binding It is regis-

tered, and the settlor thereby agrees that, in consideration of the recogni-
tion by the brothers of his rights in the property to which the deed relates,

he will not sell, transfer, or hypothecate his share, and that should he
desire to dispose of it he would convey it to them for Es. 800. There is

no reason why such an agreement should not be enforced. If it was made
out of natural affection it has been expressed in writing and duly

registered. If the consideration was, as it purports to have been, the

recognition of the settlor's right to share, there was a consideration.

There is nothing to show that the agreement was made in fraud of the

appoilant. The appeal fails and is dismissed with costs.

Appeal dismissed.

i A. 620.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

KALIAN TAS AND OTHERS (Plaintiffs) v. NAWAL SINGH AND OTHERS
(Defendants}.* [7th March, 1878.1

Return of plaint Appeal Act VIII of 1859 (Civil Procedure Code) Act X of 1877
(Civil Procedure Code), s. 584 Suit for redemption of usufructuary mortgage
Jurisdiction,

A suit to redeem a usufructuary mortgage of certain lands was instituted in

the Munsif's Court. After the suit had been admitted and the parties [621] call,

ed on to produce evidence, the Munsif ordered the plaint in the suit to be
returned to the plaintiff for presentation in the proper Court, on the ground that
the suit should have been instituted in the Court of the Subordinate Judge, the
value of the property in suit being beyond the jurisdiction of a Munsif. Held,
that, under Act VIII of 1859, the Munsif's order was appealable to the lower

appellate Court, and, under Act X of 1877, the lower appellate Court's order to

the High Court.

Where the question in dispute in such a suit is not only whether the property
has been redeemed out of the usufruct, but whether the property and the right
to redeem belongs to the plaintiff, and the value of the property exceeds Rs. 1,000,
such suit is not cognizable by a Munsif.

[R., 11 B. 591 (594).]

THIS was a suit for
"
complete" possession of certain land by redemp-

tion of a usufructuary mortgage and ejectment of the defendants, valued

Beoond Appeal. No. 1424 of 1877. from a decree of Maulvi Farid ud-din Ahmad.
Subordinate Judge of Aligarh, dated the ISth September 1877, affirming a decree of

Munshi Ganga Saran, Munsif of Khair, dated the 26th Jane 1877.
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at Rs. 150, the principal money secured by the mortgage. The suit was
instituted in the Munsif's Court on the 17th April, 1877. On its institu-

tion the Munsif made an order on the plaint fixing the 8th May 1877 for

the hearing of the suit, and directing that the defendants should be sum-
moned to appear on that day in person or by pleader, and that the

pleaders for the plaintiffs should be ready to produce their evidence. The
defendants appearing denied the mortgage and set up a proprietary title

to the land. On the 26th June 1877, the Munsif ordered the plaint in

the suit to be returned t? the plaintiffs for presentation in the proper
Court, holding that having looked to the nature of the defence, the suit

must be regarded as one to recover possession of immoveable proparty,
and that, therefore, as the value of the land exceeded Rs. 1,000, the suit

was not cognizable by a Munsif. On appeal by the plaintiffs, the Sub-

ordinate Judge affirmed the decision of the Munsif

The plaintiffs appealed to the High Court, contending that the suit was
one to redeem mortgaged property, to be valued according to the principal

money secured by the mortgage, and not one for the possession of land,

to be valued under cl v. (&>, s. 7 of Act VII of 1870, and the mere asser-

tion by the defendants of an adverse title could not alter the nature of the

suit ; and that the Subordinate Judge had no jurisdiction to hear an appeal
from the Munsif's order, but should have directed the plaintiffs to institute

the suit in his own Court.

Mir Akbar Husain, for the appellants.

Munshi Hanuman Prasad, for the respondents

JUDGMENT.

[622] The judgment of the Court was delivered by

PEARSON, J. A doubt was expressed at the hearing as to the

admissibility of this appeal. We do not share that doubt. A case of ex-

actly the same nature was entertained and disposed of on the 18th January
last (1). The Munsif's order for the return of the plaint was passed after

the suit had been admitted on the file and parties had been called on to

produce evidence. His order finally disposed of the suit, and was the

legitimate subject of a regular appeal under Act VIII of 1859. The pre-
sent appeal from the appellate decree of the lower appellate Court has

presumably been brought and admitted under s. 584 of Act X of 1877.

The lower appellate Court's decision is, in our opinion, right. The
question is not one of institution-fee but of jurisdiction : and it appears
that the subject-matter of dispute in this case is not only whether the

property has been redeemed by payment of the debt out of the usufruct,
but whether the property and the right to redeem belongs to the plaintiffs.

As the value of the property is found to exceed Rs. 1,000, it has been

rightly hell that the suit was not cognizable by the Munsif. The plaint

was returned to the plaintiffs for presentation in the proper Court. In-

stead of presenting it there, they elected to appeal from the Muusif's order
and the lower appellate Oourt has properly disposed of their appeal. We
dismiss this appeal with costs.

Appeal dismissed.

(I) In the case referred to the question of the admisaibility of a first or second appeal
was not raised. Turner and Spaokie, J.J., held in it that, as the mortgaged property
was the matter in dispute and the value of tho ownership was in excess of the pecuni-
ary limits of the Munsif's jurisdiction, the Munsif coald not entertain the suit.
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APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

SHIB LAL AND OTHERS (Plaintiffs) v. HIRA LAL AND ANOTHER
(Defendants)* [8th March, 1878.]

Cancellation of Document Suit for a declaration that a document is not genuine
-Reasonable apprehension of injury.

Where a void or voidable document cannot legally be used for the purpose
which is apprehended, there is no such reasonable apprehension that [623] such

dooument, if left outstanding, will cause injury as will entitle the person
olaiming the cancellation of such document to relief.

[N. P., U.B.R. Civil (1892-1896) 529 (534); R., A-W-N. (1889) 147.]

THIS was a suit for a declaration that a certain receipt was not a

genuine document. Nek Earn and Naubat Singh gave Dharam Jit, the
father of Hira Lai and Bhaggi Lai, on the 6th November, 1856, a bond
for the payment of Rs. 5,000, in which they mortgaged certain immove-
able property as security for such payment. Hira Lai and Bbaggi Lai

brought a suit on this bond to recover the amount due thereunder from the

obligors personally, which suit was dismissed as barred by limitation. On
the 22nd September, 1875, the purchasers of Nek Ram's interests in the

property and Naubat Singh brought the present suit for a declaration

that an instrument, dated the 18th June, 1875, purporting to be an ack-

nowledgment by Hira Lai of the receipt from Nek Ram and Naubat Singh
of Rs. 1,925 and Rs. 350, in part payment of the debt due under the bond,
was not a genuine instrument. The plaintiffs alleged that no such pay-
ments were made by Nek Ram and Naubat Singh, and that the receipt
had been fabricated with the object of reviving the right of suit on the

bond which had become barred by limitation. The Court of first instance

gave the plaintiffs a decree. On appeal by the defendants the lower

appellate Court held that the suit was not maintainable, on the ground
that the question as to the nature of the receipt could only be raised and
determined when the receipt was used by the defendants as a genuine
document.

The plaintiffs appealed to the High Court contending that, on proof
that the receipt was not a genuine document, they were entitled to the
relief claimed by them.

Pandit Ajudhia Nath, for the appellants.

The Junior Government Pleader (Babu Dwarka Nath Banerji), Mucshi
Hanuman Prasad, and Babu Oprokash Chandar, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by

TURNER, J. The receipt cannot be used for the purpose which the

appellants apprehend. To support a plea that a new period of limitation

has accrued from part payment of principal, the fact of payment must
appear in the handwriting of the person [624] making the same on the

* Second Appeal, No. 12 of 1878, from a decree of C. J. Daniell Esq , Judge of

Mainpuri. dated the 19th September 1877. reversing a decree of Maulvi Muhammad
JIamid Hasan Ehan, Subordinate Judge of Mainpuri, dated the 20th July 1876.

434



GOPAL V. NANKU 1 All. 625

instrument on which the debt arises, or in his owq books, or in the books 1878
of the creditor. Tne appellants cannot then be held to have reasonable MABCH 8.

ground to apprehend injury from the document. The appeal is dismissed

with costs. APPEL-

Appeal dismissed.

1 A. 62i.

APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Oldfield.

GOPAL (Plaintiff) v. NANKU AND ANOTHER (Defendants)*
[26bh March, 1878.]

Execution of the decree of a Court of Small Causes against Immoveable Property Act
XI of 1865, ss. 20, 51.

The Judge of a Court of Small Ciuse?, who has been duly invested with the

powers of * Subordinate Judge under the provisions of s 51 of Act XI of 1865, has
"
general jurisdiction

" within the meaning of s. 20 of that Act, and can con-

sequently, under the provisions of that section, enforce a decree under that Act,

ag*iast the immoveable property of the judgment-debtor.

[Ex., 8 M. 8 (9).]

THIS was a suit to establish a right to certain immoveable property
and for possession of the same. After the sale of the moveable property
of one Nanku in the execution of a decree made by the Judge of the Court
of Small Causes at Allahabad under Act XI of 1865, a certain portion of

the judgment-debt remained due. The decree- holder, being desirous of

issuing execution upon the immoveable property of Nanku, applied, under
the provisions of s. 20 of Act XI of 1865, to the Judge for the certificate

required by that section. Having obtained this certificate, he applied to

the Judge for the enforcement of the decree against the immoveable pro-

perty in suit. The Judge, in the exercise of the powers of a Subordinate

Judge, with which he had been duly invested under the provisions of

a. 51 of Act XI of 1865, proceeded to enforce the decree against the property.
The property was "sold in the execution of the decree on the 7th August,
1876, and was purchased by the plaintiff. The plaintiff was resisted in

obtaining possession of the property by one Ishri Prasad, who claimed- a

right to such possession in virtue of a sale to him by Nanku. The plaintiff

having complained to the Judge, the Judge inquired [625] into the matter,
under the provisions of s. 269 of Act VIII of 1859, and holding that Ishri

Prasad was in bona fide possession, declined to interfere. The plaintiff

accordingly brought the present suit to establish bis right to the property
as auction- purchaser of it and for possession. The lower Courts concurred
in hoi ling that the plaintiff's title was invalid, as the Judge of the Small

Cause Court was not competent to enforce the decree under s. 20 of Act
XI of 1865.

The plaintiff appealed to the High Court.

The Junior Government Pleader (Babu Dwarka Nath Banerji) and
Babu Oprokash Chandar, for the appellant.

*
Second Aopeal. No. 13R5 of 1877, from a decree of H. Lusbiogton, Esq., Judge

of Allahabad, dated the 17th September 1877, affirming a decree of H ibu Mritonji

Mukerji, Munsif of Allahabad, dated the '26th April, 1877.

435

LATE
CIVIL.

1 A. 622,



1 All. 626 INDIAN DECISIONS, NEW SERIES [Yol.

APPEL-

LATE

CIVIL.

l A. 624.

The Senior Government Pleader (Lala Juala Prasad} and Munshi
Hanuman Prasad, for the respondents.

JUDGMENT.

The judgment of the Court was delivered by

TURNER, J. The Judge of a Small Cause Court, when duly invested

with the powers of a Subordinate Judge, has, in the exercise of such

powers, general jurisdiction. He was therefore competent to order a sale

of immoveable property within his jurisdiction. The decree of the lower

appellate Court must be set aside, and the case remanded for trial on the

merits. The costs of the appeal will follow and abide the result.

Cause remanded.

i A. 625 (F.B.).

FULL BENCH.

Before Sir Eobert Stuart, Kt. t Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner, Mr. Justice Spankie, and Mr. Ju&tice Oldfield.

EMPRESS OP INDIA v. KASHMIRI LAL. [22nd August, 1877.]

Act Z of 1872 (Criminal Procedure Code), ss. 435,436. 467,468, 469,471,472,473
False Evidence Offence against Public Justice Offence in contempt of Court
Act ZLV 0/1860 (Indian Penal Code), s. 193 Prosecution Procedure,

Held (STUART, C. J., dissenting), that an offence under s. 193 of the Indian
Penal Code, being an offence in contempt of Court within the meaning of s, 473
of Act X of 1872 (1) cannot, under that section be tried by the Magistrate before
whom such offence is committed. Queen v. Kultaram Singh (2) and Queen v.

Jagat Mai (3), overruled.

[626] Per STUART, C. J. A Magistrate before whom such an offence is com-
mitted, if competent to try it himself, is not precluded from so doing by the

provisions of s. 471 of Act X of 1872 (4).

[R., 14 A. 354 (355); D-, 4 A. 322 (325, 327).]

THIS was an application to the High Court for the exercise of its

powers of revision under s. 297 of Act X of 1872, in which the Court

(Pearson, J.) referred to the Full B^nch the questions (i) whether an
offence under s. 193 of Act XLV of 1860 is a contempt of Court within

the scope of s. 473 of Act X of 1872, and (ii) whether a Magistrate before

whom such an offence is committed, being competent to try it himself,
is precluded from doing so himself by s. 471 of Act X of 1872, and is

bound to send the case for trial or commitment to another Magistrate.

Mr. L. Dillon, for the petitioner.

The Junior Government Pleader (Babu Dwarka Nath Banarji], for the

Crown.

(1) See also Reg v. Navranbeg Dulabeg, 10B.H.C.R, 73 ; Reg- v. Oaji Kom Ranu,
1 B. 311 ; 7 M.H.C.R. Rulings xvii and xviii. On the other hand see the case of

Sufatullah, 22 W. R. Or. 49.

(2) 1 A. 129. (3) I. A. 162.

(4) See also Queen v. Jagat Mai, 1 A. 162 and Queen v. Our Bahhsh, 1 A. 193. On
the other hand see Queen v. Kultaram Singh, 1 A. 129 and the case of Sufat-ullah,
22W.R. Cr. 49.
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JUDGMENTS. 1877

The following judgments were delivered by the Full Bench ;

AUG. 22.

STUART, C. J. I have given the questions submitted by this reference FTJLL
and the authorities bearing .upon them my anxious consideration, and I ~
cannot hold that the offence defined by s. 193 of the Indian Penal Code is

'H *

within the meaning and scope of s. 473 of the Criminal Procedure Code.
^

* -_
I regret to say that I fail to appreciate the Madras and Bombay rulings ,'- ,

which were referred to at the hearing. These rulings, as well as the argu-
ment that was maintained before us on behalf of the appellant, express, I

must be allowed to say, somewhat loosely and inartificially the general
view of the bearing of the Penal and Procedure Codes in regard to offences

of this nature. But we must not generalise in such a matter. There can
be no doubt that in a certain sense there is involved in the crime of

perjury an offence both against the authority of Courts and of public

justice ; but a more precise question is before us in this reference,

and, arising as it does in a criminal case, it should be answered with

as much precision and exactness as possible. The question then is,

not whether the offence here is as one against the authority of a.Court or

against public justice, or of both kinds, but whether the precise and

particular offence defined by s. 193 of the Penal Code is a contempt within

[627] the meaning and scope of s. 473 of the Procedure Code. I am of

opinion that it is not. With the exception of the law provided by ch. Xof
the Penal Code and ch. XXXII of the Procedure Code.no legal definition has
been given, so far as I am aware, by any authority recognized by the law
of India, Civil or Criminal, of the expression

"
Contempt of Court ;

"
and we

can only arrive at a conclusion on such a question as this by comparing the

terms of s. 193 of the Penal Code with the provisions of ch. X of that Code
and cb. XXXII of the Procedure Code to which I have referred, and by
considering whether s. 193 fairly comes within the scope of these provisions.

Now the offence defined by s. 193 is distinct and precise in itself, and it

forms part of ch. XI of the Penal Code, which deals with the subject of

false evidence and of offences against public justice. On the other hand
the immediately preceding cb. X treats of the contempts of the lawful

authority of public servants, and within that chapter the excepted matters
in s. 473 are to be found, and it appears to me that by no straining of

language or meaning could the offence defined by s. 193 of the Penal Code
be brought within the sanction of ch. X generally, or specially within the

offences intended by the exceptions mentioned in s. 473 of the Procedure
Code.

The other question in this reference is whether a Magistrate before

whom the offence under s. 193 is committed, being competent to try it

himself, is precluded from doing so by s. 471 of the Procedure Code and is

bound to send the case for trial or commitment to another Magistrate. I

have again carefully considered this question, and feel obliged to state that

I deliberately and advisedly adhere to my judgment in the case of Queen
v. Jagatmal (1), by which I ruled that, as the offence under s. 193 of the

Penal Code was one of those included in the category contained in s. 471
of the Procedure Code, the Magistrate threre, who was of the first class,

had therefore power to try and commit, and oould commit either to him-

self or to the Sessions Court, or send the case for inquiry and commitment
to any other Magistrate with the like powers, but that the first mentioned

0) 1 A. 162.
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1877 Magistrate was not precluded by s. 473 from trying the offence himself, as

AUG. 22. he is not, I consider, in the present case.

[628] The offence under s. 193 of the Penal Code being included in

FULL the procedure provided by s. 471 of the Procedure Code is not merely a

BENCH, contempt in any general sense, but a distinct and substantive offence in

itself, which, in my judgment, a Magistrate may commit to and try by
1 1. 625 himself.

(B.B.). PEARSON, J. Section 473 of Act X of 1872 recognises the offences to

which s. 472 refers as offences committed in contempt of the authority of a

Court, and those are the same as are indicated in s. 471 as being mentioned
in ss. 467, 468 and 469. Section 467 speaks of the offences described in

oh. Xof the Indian Penal Code not falling within ss. 435 or 436 of the Crimi-

nal Procedure Code. Section 468 speaks of the offenses against public

justice described in ss. 193, 194, 195, 196, 199, 200, 205, 206, 207, 208, 209,

210, 211 and 228 of the Indian Penal Code, when such offence is committed
before or against a Civil or Criminal Court. Section 469 speaks of offences

relating to documents described in ss. 463. 471, 475, 476 of the Indian
Penal Code when the document has been given in evidence in any Civil or

Criminal Court. It appears to me to follow as a necessary conclusion that

the offences above-mentioned are all contempts of the authority of a Court
within the scope of s. 473 and cannot be tried by the Court before or

against which they may have been committed.

Under this view the answer to the reference must be that the Court

in which the offence described in s. 193 of the Indian Penal Code has

been committed cannot try the offender. It is unnecessary to determine

whether he is precluded from doing so by s. 471 of the Indian Penal Code.

Otherwise I should have been disposed to adhere to my ruling in the case

of Queen v. Gur Bakhsh (1).

TURNER, J. No good reason is assigned for limiting the term
"offence committed in contempt of its own authority

"
in s. 473 of the

Criminal Procedure Code to offences defined in and punishable under ch. X
of the Indian Penal Code, and therein described as offences against the

lawful authority of public servants. It must therefore be taken to era-

brace all offences which are recognized as contempts of the authority of

a Court of justice. The offence of giving false evidence is such an offence,

and reading s. 473 of tbe Criminal Procedure Code with the sections that

immediately precede [629] it does not appear to admit of doubt that the

Legislature intended that the offence of giving false evidence should be so

regarded.
In ss. 435 and 436 the Code prescribes the procedure to be adopted

for the punishment of contempts of Court when immediate action is

called for by the nature of the offence. In ss. 464-473 it deals with

offences of the same character which generally admit of more deliberate

action. To prevent the oppressiveness of frivolous proceedirgs by hostile

parties, it requires in ss. 467, 468 and 469 that a complaint of any offence

specified in those sections shall not be entertained without sanction of

the nature described in s. 470, and among the offences specified in s. 468
is the offence described in s. 193 of the Indian Penal Code. In s. 471 it

declares the procedure to be followed when the Court before which any
offence specified in ss. 467, 468 and 469 is committed itself takes action

and declares the Court competent to commit or send the case for enquiry to

any Magistrate having power to try or commit. In s. 472 it empowers a

(1) 1 A. 193.

438



I.] EMPRESS OF INDIA V. SEYMOUR 1 All. 630

Court of Session to charge a person for any
"
such

"
offence, if the 1877

offence be triable by the Courb of Session exclusively, and to commit or AUG. 22.

hold to bail and try such person on its own charge ; and lastly in s. 473 it

declares in the most explicit language that, except as provided in ss. 435 FULL
436 and 472, no Court shall try any person for an offence committed in BENCH.
contempt of its own authority. It seems clearly to have been intended,
so far as is consistent with public convenience, to secure to a person 1 A. 625

accused of any such offence a trial free from the prejudice which the Judge (F.B.).

before whom the offence is alleged to have been committed would be

likely to entertain. For these reasons I am of opinion that the Magistrate
was incompetent to try the accused.

SPANKIE, J. I am prepared to accept the ruling of the Madras and

Bombay High Courts on the points referred to us, cited during the

argument. An offence under s. 193 committed before a Court appears to

be not only an offence against public justice, but also a contempt of the

Court's authority. Section 435 of the Criminal Procedure Code too does not

limit the offences to which it refers to those only to be found in ch. X of

the Penal Code, for an offence under s. 228, ch. XI, is imported into the

section. Beading ss. 471, 472 and 473 of the Criminal Procedure Code

together, I couclude that a Magistrate cannot try a charge under . 193 of

the [630] Penal Code if the false evidence has been given in his own
Court, and that no Court other than the Court of Sessions can try any
person for an offence committed in contempt of its own authority.

OLDFIELD, J. I adhere to the opinion which I expressed in the case

of Queen v. Kultaram Singh (1) that the Court before which an offence

undo s. 193 of the Indian Penal Code is alleged to have been committed
cannot try the case. I think the terms of s. 471 of the Criminal

Procedure Code are sufficiently clear on this point. I so far modify the

view I then took as to hold that an offence under s. 193 of the Penal Code

may be considered an offence committed in contempt of the authority of

the Court and therefore s. 473 of the Criminal Procedue Code will also

operate to prevent the Court trying any person for such an offence

committed before it.

1 A. 630.

CRIMINAL JURISDICTION.

Before Sir Robert Stuart, Kt., Chief Justice.

EMPRESS OF INDIA v. SEYMOUR. [25th February, 1878.]

Act X of 1871 (Excise Act) ch. VI and ss. 57, 62 Illicit Sale of Liquor License.

On the 30th Oolober, 1877, N was granted a license foe the aale of spirituous
and fermented liquora by retail terminating on the 31st December 1877. On the

llth January, 1878, such license was renewed by the Collector for a period

terminating on the 3 1st March 1878. On the 14th January 1878, N's servant

was convicted, under s- 62 of Aot X of 1871, of the illicit sale of liquors between
the 1st January 1878, and the 10th January 1878, both days inclusive. Held,
that the renewal of F's license was a condonation of the offence and the convic-

tion was bad.

Semble that, inasmuch as N had given no notice of his intention not to renew

the license, nor had the Collector recalled it, the license remained in force, and
the conviction was consequently bad, under s. 32 of Aot X of 1871.

[H., 1 A. 638 (639) ; D., 1 A. 686.] _____
(1) 1. A. 139,
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1878 THIS was an application to the High Court for the exercise of its

FEE, 25. powers of revision under s. 297 of Act X of 1872. The petitioner had
been convicted, under s. 62 of Act X of 1871, of the offence of selling

CRIMINAL spirituous and fermented liquors by retail without a license by Mr.

JURISDIC- J-B. Thomson, Magistrate of the first class. The facts of the case are

TION sufficiently stated for the purpose of this report in the judgment of the
'

High Court.

1 A. 630. Mr. Howard, for the petitioner.

[631] The Junior Government Pleader (Babu Dwarka Nath Banerji),

for the Crown.

JUDGMENT.
The following judgment was delivered by the Court :

STUART, C. J. This is an application for revision of the conviction,

under s. 62 of the Excise Ace X of 1871, of Charles Seymour, an assistant

employed in Newton's Hotel at Allahabad, and of the sentence passed on
him to pay a fine of Rs. 100, or one month's imprisonment in the Civil

Jail, although Mrs. Newton is the real party concerned.

I must, in the first place, remark that, even if the conviction could

be supported, the prosecution of the defendant was in my opinion an ex-

tremely harsh and uncalled for proceeding, and I regret to say that the

Assistant Magistrate appears to have acted with reprehensible precipitancy,

and without considerate and thoughtful attention to the facts of the case,

and the provisions of the Excise law, as embodied in Act X of 1871, and
I have further to remark here that the sentence passed was out of all

proportion to the very venial character of the offence, if offence there was,
a nominal fine of say one rupee being quite sufficient.

But in my judgment the legality of the conviction is, to say the

least, so doubtful that it ought not to be allowed to stand. On the 30th

October 1877, the Collector of Allahabad granted a license toWalter Newton
Mrs. Newton's husband (at present I understand in England), for the

sale of spirituous and fermented liquors in the hotel, and this license bears

that it was to have effect from the 30th October to the 31st December
1877. The expiry of the license on the latter date does not appear to have
been noticed by the authorities themselves, and Mrs. Newton went on

conducting the hotel, including of course the selling of spirituous and
fermented liquors, unmindful of the license until the llth January, when
it suddenly occurred to her to obtain a renewal of it. For that purpose
she applied at the Collector's office and obtained a renewal of the license

up to the 31st March 1878. Nothing was said to her at the time about
her having incurred any of the penalties of the Act, and this perhaps is

not to be wondered at, for the neglect to renew the first license, wnen it ex-

pired on the 31sfc December, was not ascertained [632] by the authorities

by means of any enquiries or watchfulness on the part of them-
selves or their officers, but was simply brought to the knowledge
of the Collector by Mrs. Newton herself, and the license was handed
back to her with this simple endorsement :

"
This license is extended

up to the 31st March 1878." It is further to be noticed that one
of the conditions of the license was that a monthly fed of Rs. 8-5-4 should

be paid to Government in advance for every month of the term for which
the license was granted, and that all claim '.in respect of this condition

had been fully satisfied, and, indeed, more than satisfied by Mrs. Newton,
the whole aggregate fee amounting to Rs. 25 for the three months from
the 30th October to the 31st December 1877, having been paid up in
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advance, and a similar aggregate fee of Es. 25 for the term from the 1st 1878

January till the 31st March 1878, having been paid and accepted by the FEB. 25.

Government on the llth January, when the renewal of the license was,
without any objection or demur, granted. Now such being the state of the CRIMINAL
case, I really think that the Assistant Magistrate migbt have paused and JuRlSDIC-
considered whether it was necessary to prosecute Mrs. Newton for the

slight illegality she had ostensibly been guilty of in selling spirituous and
fermented liquors in her hotel for about ten days without formally i A. 630.

renewing her license ; and if he had so paused and considered, he might
perhaps have seen that the renewal endorsement on the license without

any objection stated, and the payment and acceptance in advance of the

whole fee due under the license, were strong circumstances of condonement
on the part of the Government of any little neglect Mrs. Newton may have
been guilty of, and that they showed the possession by Mrs. Newton of a

license with all the conditions fulfilled, and more than fulfilled, entitling her

to sell spirits and liquors, from the 30th October 1877 to the 31st March
1878, uninterruptedly. Most reasonably therefore might she have believed

that she had, although somewhat irregularly yet sufficiently, discharged
her duty in the matter, and that she might go on conducsing her hotel in

peace. But it will secarcely be believed that three days afterwards her

assistant, Seymour, was brought up before Mr. Thomson, the Assistant

Magistrate, tried and convicted under s. 62 of Act X of 1871, and punished
with a fine of Es. 100 or one month's imprisonment in the Civil Jail, a

sentence tha [633] severity of which would seem to imply that, in the

opinion of the Assistant Magistrate, Mrs. Newton had been guilty of a

wilful attempt to defraud the revenue, a view of her conduct, however,
which is simply ridiculous, for she and her assistant Seymour, had merely
and unintentionally overlooked for a few days the necessity of renewing the

license at the proper time, under the venial and excusable circumstances I

have explained. And so far from defrauding the revenue, the Government
had not only lost nothing at the hands of Mrs. Newton, but bad in fact

accepted from her more than they were entitled to under their own
conditions.

Such being the true state of the case, is this conviction sustainable ?

I think not. Section 62 of the Excise Act X of 1871 provides, among other

things, that,
"
every person other than a licensed vendor who sells any

spirituous or fermented liquors shall for every such offence be punished with
fine not exceeding Es. 500." Now would it be reasonable to hold, on the

facts and on a sound reading of the law, that Mrs. Newton was not a

licensed vendor, that is, a vendor altogether unlicensed ? At least, after

the explanation I have given of the conduct of the authorities, it does not
lie in their mouth to contend that between the 1st and llth January
Mrs. Newton was acting without any authority or license from them, and
that she had no reason to believe that in their opinion she had violated

the law and laid herself open to its penalties. But a careful examina-
tion of the Act will show that in no view of the case could Mrs. Newton
be regarded as other than a licensed 'vendor for the whole period up to

the 31st March, during which the license was in operation. The portion
of the Act dealing with the subject of licenses is ch. VI including as. 31 to 35.

Sections31 and 32dealwithlicensesfor a year. Itmay be remarked, however,
in passing, that s. 32 supplies a strong argument by analogy against the

conviction in the present case. By that section it is provided that, where
there is an intention not to renew the license, notice of such intention

shall be given to the Collector at least fifteen days before the year expires ;
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1878 and if such notice be not given, and the license be not recalled by the

FEB. 25. Collector, the license held and engagement entered into by every such

person shall remain in force as if the same license and engagement had been

CRIMINAL formally renewed. There seems no reason why this should not hold

JURISDIC- good in the case of a liceuse for less than a year, as indeed [634]

TION as ^ sna^ Presently show, it rather seems to do, and there is not a word
'

in the Act, from beginning to end, showing it to be the intention of the

1 A. 630, Legislature that it shall be otherwise in the case of short licenses a view
of their position in this respect which is only too abundantly supported by
the conduct of the parties in the present case, and especially on the part of

the Government. Section 33 provides that the Chief Revenue Authority

may regulate the form and condition of all licenses under the Act, and rules

for these purposes appear to have been issued, but I do not observe among
them any rule relating to the lapsing or renewal of a license for three

months. I observe, however, that one of the rules provides that any party
shall be at; liberty to cancel such a license at the close of any quarter of

the year, a provision which previously derives considerable force from
that contained in s. 32 to which I have directed attention, and which
therefore tells rather against than in favour of his conviction. Section 34

empowers the Collector to recall or cancel any license if the tax or duty
therein specifie i be not paid, or in case o a violation of any other condition

thereof, or of the holder being guilty of breach of the peace or any other

criminal offence ; and the same section proceeds to provide for the case

where the Collector desires to recall a license, and s. 35 relates to the sur-

render of a license by the holder. Now, even if things were entire, and there

wore none of the peculiarities relating to the conduct of the Excise author-

ities to which I have adverted, I think it would be quite allowable to hold

that the term
"
licensed vendor

"
in s. 62 must be taken to mean a vendor

licensed or unlicensed within the meaning of the section of the Act

I have pointed out on licenses generally, and constituting ch. VI, and a per-

son not being in position, as Mrs. Newton plainly is not, cannot be said to

have incurred the penalty of s. 62. The only section of the Act which

appears to me to have the remotest bearing on such a case as the

present is s. 57, which provides for the refusal to produce a license

on the demand of an Excise officer, and,also for a breach of any of the con-

ditions of the license granted, neither of which circumstances apply to the

case of Mrs. Newton, for she was never asked by any Excise officer to

produce her license, nor has she committed any breach of any of its condi-

tions. The present case therefore appears to me to be wholly unprovided
for by the Excise Act X of 1871, and I must add that is very properly

unprovided for, for I do not [635] believe it to have been the intention

of the Legislature to punish an innocent person like Mrs. Newton, who
was guilty of nothing but a very intelligible, and in my judgment ex-

cusable, little neglect or delay, which showed no intention on her part
to cause any of the mischief against which the Excise Act is directed.

For these reasons I set aside the conviction and sentence in this

case, and direct the fine of Es. 100, if it had been paid, to be returned to

the applicant.

Conviction quashed.
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1 A. 635. 1878

CRIMINAL JURISDICTION. MABOH 22 '

Before Sir Robert Stuart, Kt.. Chief Justice. CRIMINAL

JURISDIC-
EMPRKSS OF INDIA v. DHARAM DAS. [22nd March, 1878.] TION.

Act X of 1871 (Excise Act), ss. 12, 62, and ch. VI Illicit sale of Liquor License.
1 A, 633.

D was the holder of a license for the sale of spirituous and fermented liquors
by retail for a period terminating on bhe 31st December 1877. On the 10th

January 1878, his license not having been renewed by the Collector D sold certain

spirits by retail. Oa these facts he was convicted of illicit sale of liquor.

Subsequently to his conviction, his license was renewed. Held that, under such
circumstances his conviction was good. Empress v. Seymour (I) distinguished.

[R., 1 A. 639 (639).]

THIS was an application to the High Courb for the" exercise of its

powers of revision under s. 297 of Act X of 1872. The petitioner was
the holder of a license for the sale of spirituous and fermented liquors by
retail for a period of three months terminating on the 31st December 1877.

On the 10th January 1878, his license not having been renewed, he sold

certain spirits by retail. On these facts he was convicted by Mr. J. B.

Thomson, Magistrate of the first class, of illicit sale of liquor, and under

s. 62 of Act X of 1871. The petitioner did not apply for a renewal of his

license until after his conviction.

Babu Jogini.ro Nath Chaudhri, for the petitioner.
The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown.
STUART, C. J. The facts in this case are different from those in the

case of Charles Seymour (Mr. Newton) (1), for there are none of the

circumstances of condonement and estoppel which characterise [636] the

latter, and the license had clearly and simply expired. In Seymour's
case the lapsing of the first license was not noticed by the authori-

ties, and'was only brought to their knowledge by Mrs. Newton herself

going to the Collector's office, they simply renewing the license and

accepting the whole fee for the new period by anticipation ; nor was there

in that case anything to show any action on the part of the Collector

as to the recalling the license or otherwise within the meaning and

scope of ch. VI of Act X of 1871, or of the rules respecting the license for

three months drawn up and issued by the Chief Revenue Authority, that

is, in these Provinces, the Board of Revenue. I therefore held there that

the defendant was not a person other than a licensed vendor within the

meaning of s. 62 of the Excise Act.

The present case is quite different, for here we have the license sim-

ply expiring, and no attempt whatever on the part of the defendant to

renew it, nor does he apply for renewal till after he bad been convicted

before the Magistrate for selling spirituous liquors without a license. He
therefore violated s. 12 of the Excise Act, which provides that "spirituous

liquors passed from distilleries according to the English method, fermented

liquors manufactured at a licensed brewery, and spirituous and fermented

liquors imported either by land or by sea, shall not be sold except under

license from the Collector," and laid himself open to the penalty

enacted by s. 62. His conviction must therefore stand. But as to the

(1) 1 A. 630.
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1878 sentence, I do not think that the case is a flagrant or serious one and

MARCH 22. calling for a severe penalty. Nor can I help remarking on the peculiar

nature of the evidence on which the conviction is based. It is not the

CRIMINAL evidence obtained simply by the testimony of ordinary customers from

JURISDIC- among the public frequenting the defendant's shop, but by that of a con-

TION stable sent direct from the Collector's office for the express purpose of
'

detecting or rather involving the defendant in a violation of the Excise

1 A. 635. law < and such evidence is, from its very nature, open to remark and even

suspicion, although I do not mean to say that the constable who acted in

this employment did otherwise than perform his duty fairly. The cir-

cumstance, however, in my view takes from the conviction the severe

illegality which it otherwise might have shown, and renders a penalty of

a fine of Es. 100, or of one month's imprisonment [637] in the Civil

Jail, excessive punishment, and I set that sentence aside, and in lieu of it

I consider that one-fourth of the fine imposed by the Assistant Magistrate
would be sufficient, and therefore while affirming the conviction, I sen-

tence the defendant to pay a fine of Bs. 25 without the alternative of

imprisonment ; the fine, if necessary, to be recovered by distress in due
course of law. But if the Bs. 100 has been paid by the defendant, the

difference between that sum and the Bs. 25 must be returned to him.

Conviction affirmed.

1 A. 637.

APPELLATE CBIMINAL.

Before Mr. Justice Turner.

EMPRESS OP INDIA v. MEGHA. [2nd April, 1878.]

Act XLV of I860 (Penal Code), s. 75 Punishment.

Held that where a person commits an offence punishable under oh. XII or
ch. XVII of the Indian Penal Code puuishable with three years' imprisonment and,
previously to his being convicted of suoh offence, commits another such offence,

punishable under either of such chapters, he is not subject, on being convicted
of the second offence, to the enhanced punishment provided in s 75 of the Indian
Penal Code.

[P., L.B.R. (18931900) 479 (480).]

ON the 22nd January 1878, one Megha was convicted by Mr. H.
G. Keene, Sessions Judge of Agra, under ss. 109 and 328 of the Indian
Penal Code, of abetting the administering to one Kushal of a stupefying

drug with intent; to commit theft. In addition to the offence of which he
was convicted, he had been charged, under s. 379 of the Indian Penal

Code, with theft. On the 29th January 1878, he was convicted, under
s. 328 of the Indian Penal Code, of administering to one Ali Bakhsh a

stupefying drug with intent to commit theft, and also, under s. 379, of theft.

He was sentenced under s. 328 to rigorous imprisonment for ten years,

and, with reference to his previous conviction on the 22nd January 1878,
under ss. 75 and 379 to transportation for life. Against this secoud con-

viction Megha appealed to the High Court, contending that, inasmuch as

he had not been found guilty of theft on the 22nd January 1878, s. 75 was
not applicable; and that, assuming he had been found guilty of theft on that

date inasmuch as he was not found guilty until after he committed the theft

444



I.] EMPRESS OF INDIA V. MAHI.NDRA LAL 1 All. 639

of [638] which he was subsequently found guilty on the 29th January, he 1878
was not subject to enhanced punishment under s. 75. APRIL 2.

Mr. L. Dillon, for the appellant.

JUDGMENT.
APPEL "

LATE
TURNER, J. I am unable to support the enhanced sentence passed CRIMINAL

by the Judge under s. 75. That section declares that if any person having
been convicted of any offence punishable under certain parfcs of the Indian i A. 637.

Penal Code, shall be guilty of anv offence punishable under those parts of

the Code, he shall for every such subsequent offence be liable to the penalties

therein declared. The section then prescribes enhanced punishments for

particular offences committed after conviction of any one of such offences

and not merely on a second conviction. In the present case it is shown
that the appellant had, a few days before the trial of the present offence,

been convicted, but it is not shown that be had been convicted of one of the

offences mentioned in s. 75, nor that; he had been convicted of any offence

before the commission of the offence for which he has received an enhanced

sentence under s. 75 of the Indian Penal Code. I must quash the sen-

tence passed under ss. 379 and 75 of the Code, and as the appellant has

received the full punishment that could be awarded for an offence falling

at the same time under ss. 328 and 379 of the Indian Penal Code, it is

unnecessary to pass a sentence under s. 379 of the Indian Penal Code. The
conviction and sentence under S. 328 are affirmed and the appeal dismissed.

Appeal dismissed.

1A. 638.

CEIMINAL JURISDICTION.

Before Mr. Justice Turner.

EMPRKSS OF INDIA v. MAHINDRA LAL AND ANOTHER. [4th April, 1878.]

Act Zof 1871 (Excise Act), ss. 32, 57, 62 Illicit Sate License.

A held a license for the sale of spirituous and fermented liquors by retail for

a period of three months terminating on the 31st December 1877 Prior to the
8th January 1878, no notice was given by A of her intention not to renew the

license, nor had the license been recalled by the Collector. Between the 1st

January 18T8, and the 8th January 1878 both days inclusive, A's servant sold

spirituous and fermented liquors by retail. On these facts A's servants were

convicted, under s. 62 of Act X of 1871, of the illicit sale of liquor. Held following
the opinion expressed in Empress v. Seymour (1) that the convictions were bad,

as A's license, under the provisions of [639] s. 32 of that Act, remained in force

until she gave notice of her intention not to renew it or it was re-called by the

Collector. The principle of the decision in Empress v. Seymour dissented from.

A should have been prosecuted under s. 57 of the Excise Act for not paying
her monthly fee in advance.

THIS was a reference by Mr. H. Lushington, Sessions Judge of

Allahabad, under s. 296 of Act X of 1872, for the orders of the High Court.

The Sessions Judge referred the proceedings of Mr. J. B. Thomson,
Magistrate of the First Class, in the case of Mahindra Lai and Nilmoni
Deh. These persons were convicted by the Magistrate, under s. 62
of Act X of 1871, of selling liquor without a license from the Collector.

(l) 1 A. 630.
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1878 The Sessions Judge referred the proceedings on the ground that the

APRIL 4. Magistrate's order was contrary to law.

Babu Jogendro Nath Chaudhri, for Mahindra Lai and Nilmoni Deh.

CRIMINAL The Junior Government Pleader (Babu Dwarka Nath Banarji), for

JTJRISDIO- the Crown.

TION. JUDGMENT.

1 A. 638. TURNER, J. It appears that licenses for the sale of spirituous and
fermented liquors by retail may be granted in the North -Western Provinces

for any term not less than three calendar months and not exceeding one
calendar year, and that in Allahabad they are usually granted for a period

of three months. The fee leviable on such licenses in Allahabad is Ks. 8

per mensem, and it is a condition of the license that the fee should be paid

in advance. The petitioners' mistress held a license for the sale of fer-

mented liquors by retail for the period of three months, terminating on
the 31st December 1877. The holder of the license did not give to the

Collector any notice of her intention not to renew the license, nor bad the

license been recalled by the Collector prior to the 8th January 1878. From
the 1st to the 7tb January 1878, inclusive, the petitioners admit they sold

by retail spirituous or fermented liquors. On these facts the Magistrate
convicted them for that, not being licensed vendors, they sold spirituous

or fermented liquors on divers dates from the 1st January to the 7th

January 1878, inclusive, and under s. 62 of the Excise Act sentenced them
to pay a fine of Es. 100, or to undergo imprisonment for one month in the

Civil Jail.

[640] It is contended that the conviction is wrong in that the peti-

tioners were nob unlicensed vendors, but sold under a license subsisting
under the provisions of s. 32 of the Act, seeing that their mistress had

given no notice of her intention not to renew it, and it had not been recalled

by the Collector.

The pleader for the petitioners relies on Empress v. Seymour (1),

decided by the learned Chief Justice of this Court on the 25th February
last. The facts of that case are much the -same as those of the present.
The defendant was the servant of a person named Newton who held a license

for a term of three months expiring on the 31st December 1877. The
license was not formally renewed until the llth January 1878, when the

proper fee was paid. Sales had nevertheless been made between January
1st and January llth, and on account of these sales the defendant Seymour
was prosecuted and convicted. The learned Chief Justice considered

that any breach of the Act committed by the defendant had been con-
doned by the action of the Collector in receiving the fee and renewing the

license, bub he doubted whether, in advertence to the terms of s. 32 of the

Excise Act, the master of Seymour could be held to be unlicensed, and
therefore whether any offeree had been committed. His Honour called

attention to the absence from the Act and the rules of any direction as to

the period within which the license was to be renewed. In the resulh he

quashed the conviction. On the other hand the Government Pleader relies

on a subsequent ruling by the same learned Judge. In Empress v.

Dharam Das (2) the facts differ from those of Seymour's case only to this

extent, that it was not shown the license had bean renewed and the fee

paid subsequently to the sale which led to the conviction. It, however,
appears that on the llth January, the same day on which the fee was

(1) 1 A. 630. (2) 1 A. 635.
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accepted in Seymoiir's case, the defendant brought the fee into Court and 1878

tendered payment of it. In this case the learned Chief Justice supported ABBIL 4.

the conviction. He distinguished it from Seymour's case, on the ground
that in the labter there were circumstances of condonement in the acceu CRIMINAL
tance of the fee and renewal of the license, while in the case of Dhiram Das JrjRISDIC-

these circumstances were absent. Although in his petition Dharam Das

urged that, in reference to the provisions of s. 32 of the Excise Act, he

[641] could not be held to be an unlicensed vendor, it would seem that i A. 638.

this argument was not pressed at the hearing for it is unnoticed in the judg-

ment. The Government Pleader urges that inasmuch as the Collector had
not accepted the fea in the case before me, the decision must follow the

ruling in Dharam Das's and not the ruliug in Seymour's case, but I am
constrained to say that I cannot regard the acceptance by the Excise autho-

rities of an excise fee in ignorance of a contravention of the law as a con-

donation of the offence if the offence had been committed. The acceptance
of the fee would not warrant the quashing of a conviction for sales made
prior to the acceptance of the fee, if chose sales were in fact illegal ; and if

the sales ou which the prosecution was founded were illegal in Dharam
Das's case, I should have held them equally illegal in Seymour's case.

Even assuming the excise fee had been received with a full knowledge of

the circumstances. I should hold that this might be ground for inflicting a

light penalty and not for quashing the conviction. But I entirely agree
with the reasoning of the learned Chief Justice in that part of the judg-
ment in Seymour's case in which he gives expression to his doubts as to

the legality of the conviction in reference to the terms of s. 32 of the Excise

Act. The section declares that, unless otherwise specially authorised by
the Chief Revenue Authority, licenses for retail sales shall be granted for

one year, and if continued to the holders thereof, shall be formally renewed
from year to year, but that every person holding such a license who may
intend not to renew it shall give notice of his intention to the Collector,

at least fifteen days before the year expires, and that if such notice be not

given and the license be not recalled by the Collector, the license held

and engagement entered into by every such person shall remain in force

as if the said license had been formally renewed. By the rules made by
the Chief Revenue Authority in these Provinces licenses may and in

practice are granted for periods of three months. To these licenses the

provisions of s. 32 are clearly applicable. Notice must be given of the

intention not to renew the license, and if no such notice is given and the

license is not recalled, the license granted to, and the engagement taken

from, the holder of the licen?e remain in force as if they had been formally
renewed. The Government Pleader hea argued that this is to be read as

implying that the holder of the license is to be held to his engagements,
that he is responsible for the fee and for the performance of the conditions

of the license, but that the authority conferred by the license no
[642] longer subsists. I cannot accede to a construction which is at

variance with the clear language of the Act,
"
the license held shall re-

main in force as if the said license bad been formally renewed." If it had
been formally renewed it could not be doubted the holder would be a

licensed vendor, and enjoy the privilege conferred by the license. Inas-

much as no notice has been given of an intention not to renew it and it

has not; been recalled, the holder still enjoys the privilege of selling in

virtue of the authority conferred by it, while on the other band he is liable

to the payment of the fee and the performance of the other conditions im-

posed on him. On the facts found or allowed in this case, the petitioners
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1878 cannot be convicted as unlicensed vendors. The sales admitted by them
APRIL 4. were made in virtue of the license which under the terms of s, 32 was still

subaisting. The convictions must then be quashed and tha fines remitted.

CRIMINAL It would certainly be well that the Ohief Revenue Authority should

JUillSDIO- prescribe some period wiihin which licenses should be brought for renewal,

TION but as 'na ^aw a d rules now stand there is a remedy for any negligence

on the part of the holder of the license. He is bound by a condition of

1 A. 638. his license to pay the monthly fee in advance. If he omits to do so he

can be prosecuted for the breach under s, 57 of the Excise Act, and is

liable to a fine of Es. 50. In quashing the convictions under s. 62, I am
urged to convict the petitioners under s. 57, but the petitioners are not the

holders of the license, they are the servants of the holder.

Convictions quashed.

i A. 642.

APPELLATE CIVIL,

Before Mr. Justice Pearson and Mr. Justice Turner.

RAHMANI BIBI AND OTHJSR, (Defendants) v. HULASA KUAR AND
ANOTHER (Plaintiffs)* [12th April, 1878.J

Redemption of Mortgage Acknowledgment of the Mortgagor's Title signed by Mortgagee's
Agent Act IX of 1871 (Limitation Act), sch. II, art. 148.

Held following the decision of the Privy Council in Luchmee Baksh Roy v.

Runjeet Roy Panday (l)under Act XIV of 1859, that an acknowledgment of [643]
the title of the mortgagor or of his right of redemption signed by the mortgagee's
agent is not sufficient, under art. 148, sch. II of Act IX of 1871 to create a new
period of limitation.

[F., 1 A.L.J. 355 ; R., 34 A. 109 (112) =8 A-L.J. 1272 (1275) = 12 Ind. Caa. 604 (605; ;

17 B, 173.]

THIS was a suit to recover possession of a certain share in a certain

village, which share the plaintiffs alleged had been mortgaged by their

ancestor, Karim Dad Khan, to the ancestor of the defendants 42 years be-

fore suit. The defendants alleged that the property had been mortgaged
70years before suit. The administration-paper framed at the fifth settlement

of the village, bearing date the 29bh June 1840, had been signed for the

mortgagee by bis Karinda, or agent, and contained the following clause :

"The share of Karim Dad Khan is mortgagei to me : when his heirs pay
the mortgage-money they can redeem it from mortgage.

" The Oourt of

first instance did not determine the date of the mortgage, as it held that

the administration-paper contained an acknowledgment of the title of the

mortgagor creating, under the provisions of art. 184, sch. II of Act IX of

1871, a new period of limitation, and gave the plaintiffs a decree, which
was affirmed on appeal by the defendants to the lower appellate Court.

On appeal to the High Court by the defendants, they contended that

the acknowledgment on which the lower Courts had relied was not suffi-

cient in law to create a new period of limitation, inasmuch as it was signed
by an agent only.

* Second Appeal No. 1208 of 1877, from a decree of Babu Ram Kali Cbaudhri,
Subordinate Judge of Cawnpore, dated the 31st May 1877, affirming a decree of Munshi
Man Mohan Lai, Munsif of Fatehpur, dated the 25th November 1875.

(1) 13 B.L.R. 177.
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Lala Lalta Prasad, for the appellants.

Pandit Bishambhar Nath, for the respondents.
The Court made the following

ORDER OF REMAND.
It having been ruled by the Privy Oouncil (l) that signature by an

agent is not; sufficient to satisfy the analogous terms of Act XIV of 1859,
we must hold that the acknowledgment in this case is insufficient. Of
course we are now considering the acknowledgment required under Act

IX of 1871 and not under the present law, of which the terms are more
equitable.

The lower appellate Court must determine whether this suit baa
been instituted within 60 years from the date on which the mortgage was
made It will try this issue and remit its finding to this Court, when ten

days will be allowed for objections.
Issue referred.

1 A. 64*.

[644] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.

JAWAHIR LAL AND OTHERS (Defendants) v. NARAIN DAS AND
OTHERS (Plaintiffs)* [24th April, 1878.]

Application for leave to appeal to Her Majesty in Council Limitation Act X of 1877
(Civil Procedure Code), ch. XLVAct XV of 1877 (Limitation Act), ss. 4, 12 and
sch. ii, art. 177.

Held 'per STUART, C.J., SPANKIE, J., dissenting) that, in computing the

period of limitation prescribed by art. 177, sch. ii of Act XV of 1877, for an
application for leave to appeal to Her Majesty in Council, the time requisite for

obtaining a copy of the judgment on wbioh the decree against which leave to

appeal is sought is founded cannot be excluded under the provisions of s. 12 of

Act XV of 1877.

[P., 28 A. 391(393) = 3 A.LJ. 165 = A.W.N. (1906) 55; 15 M. 169; R., 6 A. 250 (F B.);
86 M Ibl (133) = 21 M.L.J. 1000 = 10 M.L.T. 254 = (1911) 2 M.W.N. 221 ; D., 12
Ind. Gas. 58 (59).]

THIS was an application to the High Court for leave to appeal to

Her Majesty in Council from a decree of the High Court, dated the
20th August 1877. The application was preferred on the 27th February
1878. or seven days beyond the time allowed by art. 177, sch. ii of Act XV
of 1877 for preferring an application for leave to appeal to Her Majesty in

Council.

Mr. Colvin, for the petitioners, contended that, in computing the

period of limitation, the Cime requisite for obtaining a copy of the judgment;
on which the decree against which leave to appeal was sought was founded
shouli be excluded s. 12 of Act XV of 1877.

Mr. Conlan, Pandits Bishambhar Nath and Ajudhia Nath and
Munshi Hanuman Prasad, for the opposite parties.

JUDGMENT.

STUART, C J. An application for leave to appeal to Her Majesty in

Council having been filed, the question we have to consider is whether the

*
Application No. 4 of 1879, for leave to appeal to Her Majesty in Council.

(1) See Lachmee Baksh Roy v. Runjeet Roy Panday, 13 B.L.R. 177.

1873
APRIL 13.

APPEL-

LATE

Civil*.

1 A 6*2.

A I 57
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1878 application is within the time (six months) provided by the Procedure

APBIL 24. Code, Act X of 1877, and by the Limitation Act, XV of 1877, sch. ii,

No. 177, or whether it is beyond time. The limitation in such cases was
APPEL- previously that provided by s. 599 of the Procedure Code, but that section

LATE la repealed by the present Limitation Act, XV of 1877 and without any

CIVIL substitute for it other than [645] that contained in No. 177 of sch. ii.

The date of the decree was the 20th August 1877, and if nothing could

1 A 641. b shown to have interrupted the running of the limitation period,

the six months expired on the 20tb February, 1878. But the present

application for leave to appeal to Her Majesty in Council was nofc

filed till the 27th February, that is, as reported by the Office, it was
seven days beyond time. It was not explained why this application had
been delayed till the last moment, till indeed, after the expiry of the six

months, but Mr. Colvin stated that the defendant was now anxious to

appeal to the Privy Council, and he argued that he is entitled to seven

days beyond the 20th February under s. 12 of the Limitation Act XV of

1877, inasmuch as he is entitled to have reckoned the time requisite for

obtaining a copy of the judgment appealed against, as provided by that

section. It appears that the defendant applied for a copy of the judgment
on the 22nd September, and that it was ready for him on the 28th, al-

though it was stated that he did not actually receive it till the 29th, but in

either case, whether the 28th or 29fch, he would be entitled to add seven

additional days to the period, and his application would be within time.

In fact, the seven days would bring him to the 27th February, the very
day on which the application for leave to appeal to Her Majesty's Privy
Council was made. Mr. Colvin enforced his argument by referring to

s. 4 of the Limitation Act, which is in these terms :

"
Subject to the provi-

sion contained in ss. 5 to 25 (inclusive), every suit instituted, appeal

presented, and application made after the period of limitation prescribed
therefor by the second schedule hereto annexed, shall be dismissed, although
limitation has not been set up as a defence ;" s. 12 is thus included among
those sections. The portion of s. 12 of the Limibation Act relied on is as

follows :

"
Where a decree is appealed against or sought to be reviewed, the

time requisite for obtaining a copy of the judgment on which it is founded
shall also be excluded." What is the meaning here of the expression

"
where

a decree is appealed against?" In the sections of the Code of Procedure

relating to appeals to the Privy Council, there is a clear distinction be-

tween applications or petitions to appeal and appeals themselves, i.e.,

admitted appeals, and if this portion of s. 12 of the Limitation Act be taken

literally, it applies to an appeal alone and not an application. But if that ba

[646] so, where is the necessity for a copy of a judgment ? That document
can only be required for the preparation of the reasons of appeal which are

only appropriate to an application and are evidently not wanted in the

case of an admitted appeal. The rather unfortunate and ambiguous
expression, therefore, "where a decree is appealed against," must, I think,
be understood to mean a proceeding in the way of appeal for which a copy
of the judgment is required. It plainly is not required for an admitted

appeal, while it is as plainly necessary to an application to appeal. Not-

withstanding therefore the obscure and doubtful expression in this part of

8. 12 of the Limitation Act,
"
where a decree is appealed against," I think

we must understand by it an application, or proceeding in the nature of an

application, to appeal, and therefore if this part of s. 12 applies to appeals
to the Privy Council, Mr. Colvin's contention is right, and his application,
within time.
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But I am of opinion that this provision of s. 12 of the Limitation Act 1878 .

does not apply to Privy Council appeals. As for s. 4, even if relevant to APRIL 24.

some extent to the present case, it does not follow that it compels us to

apply to the present case the whole provisions of s. 12, but only such one APPEL-

or more of them as are appropriate to an application to appeal to the Privy LATE
Council. Section 4 does not say subject to all the provisions, but simply to QlVIL.
the

"
provisions," by which I think may fairly be argued is meant such pro-

visions as are applicable and pertinent to the suit, appeal, or application, as 1 A. 614.

it may be. For instance, the first part of s. 12, providing that the day from
which the period of limitation is to be reckoned shall be excluded, may of

course be applied to the present case. In this view of s. 4, the nature

and legal character and conditions of the application or other proceeding
must not be" forgotten. And if in laying down this principle I am right,

then we need not apply the provisions of s, 12 of the Limitation Act to*

such a case as the present, unless it can be shown that a copy of the

judgment is essential to the necessary purpose of an application to appeal
to the Privy Council. Now I think it must be conceded that a copy of

the judgment is not needed for any such purpose. The procedure and all

questions relating to Privy Council appeals ought to be determined solely

with reference to the provisions contained in the section of the Code
of Civil Procedure which regulate such appeals. These sections are

[647] twenty-three in number and form, ch. XLV of the Code headed
"
Of

Appeals to the Queen in Council," and it is quite distinct in itself,

comprising within its provisions the whole particulars of procedure
necessary in such cases. If a copy of the judgment appealed against

had, in the mind of the Legislature, been considered essential, the Code
no doubt would have been made so to provide, but neither in the Code
itself nor in the Limitation Act is there any express provision of the kind,

and it could not, I think, be urged that a copy of the judgment appealed
is a requirement suitable to and called for in such an application as

this. In an ordinary application to admit an appeal the record is not

here, but in the district where the original suit was instituted, and a copy
of the judgment is necessary to enable an appellant here to prepare his

reasons. But for the purpose of an application to appeal from a judgment
of a High Court to the Privy Council a copy of the judgment is plainly
not wanted either by the parties or by the Court, for the record itself is

here in the High Court, containing not merely a copy, but the judgment
and order actually delivered, together with the whole proceedings in the

original district ant] also in the High Court, and this record is therefore

necessarily at hand for use by the parties or by the Judges, and the

authentic instruction thus to be obtained must obviously be of greater
service than a mere copy of the judgment. When, after admission by
the High Court in India, the appeal gets to the Privy Council, it is

subjected there to different ordeal altogether, the cases for the appellant)

and the respondent, with their reasons respectively, being prepared by
their Counsel in London. Neither therefore on the true constructions

of S3. 4 and 12 of the Limitation Act XV of 1877, nor by any provision
of the Procedure Code, nor for any necessary purpose, does that section

apply to Privy Council appeals.
I have observed that the limitation applicable to appeals of this nature

was previously that provided by s. 599 of the new Procedure Code, but

that section has been repealed by the present Limitation Act, and the limi-

tation now substituted for it by No. 177, son. ii, is distinct and imperative
and cannot, in my opinion, bo enlarged or in any way qualified by s. 12 of
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1878 the same Act. The intention evidently waa to allow the six months and no

APBIL 24. more, and that [648] long period was considered to be, as it assuredly is,

; sufficient for all purposes, and nob, I am persuaded, that it was intended to

APPEL- add to the six months by the few days that might be occupied in obtaining

LATE a copy of the judgment appealed against.

I am therefore of opinion that the seven days, which it is contended

1 A, 614- ought to be deducted from the time that has run from the date of the decree

till the date of this application, cannot be allowed ; and the only question
is whether the six months provided by the Limitation Act XV of 1877,

sch. ii, No. 177, had expired when this application was presented. It clearly

had expired. The date of the decree proposed to be appealed to the Privy
Council is the 20th August, 1877, and the six months had therefore run
out on the 20th of the following February. For these reasons I consider

that the report of the Officer is right, and that this application must be

refused, but under the circumstances without costs.

SPANKIE, J. Section 599 of Act X of 1877 provided for the limitation

of appeals to Her Majesty in Council, but the section was repealed by Act

XV of 1877. The limitation now provided is that to be found at art. 177,

sch. ii, third division, applications, of Act XV of 1877, and the application

is thus described :

"
For the admission of an appeal to Her Majesty

in Council, six months
"

and the
"
time from which the period of

limitation begins to run
"

is
"
from the date of the decree appealed

against." Act XV of 1877 amends the law relating to the limitation

of (i) suits, (ii) appeals, and (iii) certain applications to Courts. By
s. 4, subject, however, to the provisions contained in ss. 5 to 25, inclu-

sive, every suit instituted, appeal presented, and application made after

the period of limitation prescribed therefor by the second schedule of the

Act shall be dismissed. Every application made for which limitation is

prescribed in the schedule ia apparently brought under s. 4, and is subject
to the provisions contained in ss. 5 to 25 inclusive. If we can fiud a place
for the application before us in any one of these sections, its limitation is

saved thereby, and it should be admitted, though after time. The second

schedule, "appeals," provides the limitation in cases of appeals from the

decrees and orders of the local Courts to Appellate Courts within this

country. An appeal subject to such rules as may from time to time be

made by Her Majesty [649] in Council regarding appeals from Courts in

British India and to the provisions contained in ch. XLV of Act X of 1877
shall lie to Her Majesty in Council (a. 595 of Act X of 1877). Under the

provisions of the Limitation Act application for leave to appeal to Her
Majesty in Council, required by s. 598 of Act Xof 1877, must be made
within six months from the date of the decree appealed against. There-

fore the application for le^ve to appeal is the first step in the appeal itself

allowed by righ-, but subject to conditions. Its object is to appeal
the decree, and limitation runs from the date of decree appealed against.

The application for leave to appeal to Her Majesty in Council is the

petition referred to ins. 598 of Act X of 1877 in the following words:
"
Wnoever desires to appeal under this chapter to Her Majesty in Council

must apply by petition to the Court whose decree is complained of."

The petition then is the expression of the desire of the petitioner

to appeal to the Queen. It is not an appeal to the Court whose
decree is complained of, but it is the mode by which the appeal to

Her Majesty in Council must be presented with a view of its being
transmitted to England with the record, provided the petitioner fulfils the

prescribed conditions. It is then, under s. 603, formally admitted as an
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APPEL-

LATE

CIVIL.

appeal ; no further oetition is required ; the original petition is the appeal 1878
to Her Majesty. By s. 600 the petition must state the grounds of appeal APRIL 2

from the decree, for the appeal allowed is from the decree (vide s. 595).

The grounds of apueal from the decree must be looked for in the judgment,
and by s. 594 of Act X of 1877, in the chapter relating to appeals to the

Queen in Council, unless there be something repugnant in the subject or

context, the expression
"
decree" includes the judgment and order. Thus

the petition really is the appeal to the Queen in Council, and therefore the i A. 6H.
time requisite for obtaining a copy of the judgment on which it is founded
must also be excluded. This appears from the third paragraph of s. 12 of

the Limitation Act, and it is unaffected by paragraph 1 and paragraph 2 of

the section, which deal with appeals generally and particular applications,
whereas paragraph 3 is exclusively confined to decrees appealed against or

sought to be reserved. I am therefore of opinion that Mr. Colvin is right
in his contention and the petition is within time.

1 A, 650.

[650] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfteld.

KALESHAR PRASAD (Plaintiff) v. JAGAN NATH AND ANOTHER
(Defendants).* [25th April, 1878.]

Act VIII of 1859 (Civil Procedure Code), s. lRelinquishment or omission of portion of
claim.

Held, where two suits were instituted simultaneously, and one of such suits bad
been determined, that, assuming that the claims in such suit arose out of the
same can ;> of notion and should have been included in one suit, the provisions
of s. 7 of Act VIII of 1859 were no bar to the entertainment of the second suit.

[Oirerr., 16 A. 165 (172) = A.W.N. (1894) 165 ; F., 76 P.R. 1890; D., 9 M. 279 (280)

THIS was a suit under Act XVIII of 1873 for an account of the profits

of the sir-lami appertaining to a certain mahal for the years 1281, 1282,
and 1283 Fasli. This sir-land was held by the plaintiff in the suit and the

defendants, Jagan Nath and Bala Nand, as co-parceners in equal shares.

The suit was instituted on the 9th July, 1877. On the same date, at the

same time as it was instituted, the plaintiff also instituted a suit against

Jagan Nath as larabardar of the mahal for his share of its profits for the

years 1281 and 1282 Fasli. Having regard to this suit, which had been
determine 1, the Court of first instance held that the present suit was bar-

red by s. 7 of Act VIII of 1859. On appeal by the plaintiff the lower

appellate Court also held that the suit was barred by s. 7 of Act VIII of

1859.

The plaintiff appealed to the High Court, contending that, as both suits

were instituted simultaneously, s. 7 of Act VIII of 1859 was not applicable.

Munshi Sukh Ram, for the appellant.

Pandit Bishamhar Nath and Ajudhia Nath, for the respondents.

Second Appeal, No. 85 of 1878, from a decree of R. F. Saunders, Esq. Judge of

Farukhabad, dated the 9th November, 1877, affirming a decree of J. L. Dcnniston,
Esq., Assistant Collector of Farukhabad, dated the 20th August, 1877.
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1878
APRIL 25.

APPEL-

LATE
CIVIL.

1 A. 650,

The Court delivered the following

JUDGMENT.
The plaintiff instituted two suits at the same time, one against Jagan

Nath, lambardar, for profits of the mauza for 1281 and 1282 Fasli, the

other against Jagan Nath and another share-holder, Bala Nand, for

a settlement of the account of sir-land held jointly by the parties for 1281

1282, and 1283 Fasli. This last suit is the subject of appeal, and was
dismissed with reference to the pro- [6S1] visions of s. 7 of Act VIII of

1859. The provisions of this section do not appear to us to apply.

The suit which is the subject of appeal is for an adjustment of the

account of profits of sir-land between not only the plaintiff and Jagan
Nath, but between them and a third shareholder who is also a defend-

ant, and it is not clear that the accounts of this sir-laud are included

in the general account of the profits of the village for which the lambar-

dar is responsible to account to the plaintiff, so as to give in both suits

the same cause of action to the plaintiff against Jagan Nath. But were
it so, the suit would not be necessarily unmaintainable against Bala

Nand, anrl besides we should hesitate to rule that the provisions of s. 7

of Act VIII of 1859 are applicable to such a case as this. Here the

plaints in the two suits were filed at the same time. We cannot

say that one suit has a priority over the other in point of time. The
olaims were divided for the convenience of trial, but there was no relin-

quishment of a claim, and there will be no question of entertaining a suit

after such relinquishment or omission within the meaning of s. 7. There
was no institution and entertainment of a suit after one had been already
instituted and determined. The suits were not successive, but simultane-

ous, and to allow the objection, which can only be one of form and not of

substance, would be to strain the obvious object of s. 7, which is not to

allow persons to be harassed by successive claims. If the Court in which
the plaints were filed considered they should have been tried together, the

proper course was to allow one of the plaints to be amended, so as to

combine both claims. As this suit has not been tried, and is one for a

Eevenue Court to determine, we reverse the decisions of the Court and
remand the case for trial on the merits to the Court of first instance.

Costs to abide the result.

Cause remanded.

1 A. 631.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

PITAM SINGH AND OTHERS (Defendants) v. UJAGAR SINGH
(Plaintiff).* [30th April, 1878.]

Hindu Law Joint and Undivided\Ancestral Property Separate Property Compromise.

Certain ancestral estate was recorded as held in equal shares by four [652]
brothers A, B, C and D. On A'B death, his sou E was recorded as the holder of

his share. On the deaths of B and D, C was at first recorded as the owner of

their shares Shortly afterwards B's widow, F and D's widow, G, were recorded
as the holders of their husbands' shares. Again, at a later period, the names of

II and I, the sons of E, were substituted for those of the widows. The estate was

* First Appeal, No. 122 of 1877, from a decree of Maulvi Hamid Hassan Khan,
Subordinate Judge of Mainpuri, dated the 29th September, 1877.
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subsequently sold for arrears of Government revenue, but a farm of it was given
to E,H, I, and C. In 1853 the Government having purchased the estate proposed
to re-grant it to the old zamindars and farmers, and a report regarding the

ownership of the estate was called for. It was reported that it appeared from
the statements of E and J, the son of C, that the widows of B and D had made
a gift of their shares to Hand I. In 1853 E, J, H, and 1 were asked by the

Collector in what manner they proposed to divide the estate if it were granted
to them, and they replied that they would hold it in equal shares. The estate was

eventually granted to these persons on payment of the arrears of revenue. Each of

them contributed his quota in making such payment. In 1S55 an administra-

tion-paper was framed in which they were entered, at their own request, as in

possession each of equal shares. In 1864 they agreed to a partition of the shares by
arbitration. These proceedings were stopped by J advancing a claim to a moiety
of the estate In March 1867, J sued for possession of a moiety of the share

originally held by B's widow, then deceased, and for a declaration of his right to

a moiety of the share held originally by D's widow. In June 1867, the parties
to the suit effected a compromise, agreeing to divide the estate into four lots on
certain conditions. A decree was accordingly passed in the terms of the com-

promise. K, J's son, sued in 1876, in his father's lifetime, to obtain the same
relief as his father had sought in 1867, and a declaration that the arrangement
effected by the compromise and the decree was ineffectual. Held that, assum-

ing the estate was joint until 1867, K, was, in the absence of fraud, bound by the

compromise entered into by his father, and his suit was not maintainable.

Assuming that the estate was held in separate shares, the shares of K's great
uncles descended as inheritance liable to obstruction, and K could not have ques-
tioned his father's acts.

[Affirmed, 14 C.L.J. 188 (201) = 11 Ind. Cas. 481 (488) ; P., 16 A. 231 (233) ; Cited,
20 Ind. Cas. 958 (962) = 14 M.L.T. 163 (168) = (1913) M.W.N. 661; R., 27 A. 203
(250) = 2 A.L.J. 729 = A.W.N. (1904) 244 ; 9B. 198 (217) (P.B.); 31 C. Ill (120);
1 C.L.J. 388; 12 C.W.N. 687.]

THIS was a suit for the possession of a certain share in a certain

village. The facts of the case are sufficiently stated for the purposes of

this report in the judgment of the High Court, to which the defendants in

the suit appealed from the decree of the Court) of first instance.

Munshi Hanuman Prasad and Pandit Bishambhar Nath and Nand
Lai, for the appellants.

Mr. Conlan, the Junior Government Pleader (Babu Dwarka Nath
Banarji) and Pandit Ajudhia Nath, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
TURNBB, J. The common ancestor to the parties to this suit was

Anand Singh, who had five sons, Chattar Singh who died without [653]
issue, Darjan Singh who died in 1823 leaving a son, Chakarpan, Sundar

Singh, who died in 1826 leaving a widow, Golab Kuar, Des Eaj who died

in 1852 leaving a son, Gandharp Singh, and Chattarpat who died in 1829

leaving a widow, Sahib Kuar. Chakarpan had three sons, who are the

appellants ; and Gandharp Singh had two sons, Ujagar Singh, the respon-

dent, and Madho Singh, who is still a minor. The estates in suit waa,
after Chattar Singh's death, originally recorded as held in four shares of 5
biswas each, held respectively by Darjan Singh, Sundar Singh, Des Raj,
and Cbattarpat. On the death of Darjan Singh, Chakarpan was entered

as the holder of bis share., and after the deaths of Sundar Singh and Chat-

tarpat, Dos Eaj was at first recorded as the owner of their shares, but

shortly afterwards the names of the widows Gulab Kuar and Sahib Knar
were entered an the holders of their husbands' shares. Again, at a later

period, the names of Ajudhia Prasad and Budh Singh, who were
than aged four and two years old respectively, were substituted for
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those of the widows. The estate fell into arrears, and was eventually
sold at auction for a balance of Government revenue, but a farm was

given to Ghakarpan, Ajudhia Prasad, Budh Singh, and Des Raj. In
1853 the Government having purchased the estate at auction-sale proposed
to re-grant it to the old zamindars and farmers, and a report regarding
the ownership of the estate was called for. The tahsildar reported that

it appeared from the statement of Chakarpan and Gandharp Singh, son of

Des Raj, that the widows of Sundar Singh and Chattarpat had made a

gift of their shares to Ajudhia Prasad and Budh Singh by deeds attested

by the kanungo, and the kanungo confirmed the statement. On the 2nd
May 1853, the Collector of JParukhabad inquired of Chakarpan, Gaudharp
Sing, Budh Singh, and Ajudhia Prasad in what manner they proposed to

divide the estate among themselves if it was granted to them by the

Government, and they replied that all four would hold five biswas each.

The Government eventually agreed to grant the estate on condition that

the arrears of revenue which had accrued when the estate was sold should
be discharged. This offer was accepted, and each of the four persons
above mentioned contributed his quota. On the 3rd April 1855, the same
persons appeared before the Revenue officer, and requested that each of

them might be recorded [654] as the owner of five biswas, and that Cha-

karpan and Gandbarp Singh should be entered as lambardars, and Ajudhia
Prasad and Budh Singh as pattidars. It was ordered that a village ad-

ministration-paper should be prepared, and in that document, which is

dated the 5th April 1855, they were entered as in possession each of five

biswas. So matters continued until 1864, when, on the 15th November,
they agreed to the appointment of arbitrators and an umpire to divide

these shares. The arbitration proceedings lasted for upwards of two years,
when Gandharp Singh advanced a claim to a ten biswas share, and the
arbitrators refused to proceed with their award.

On the 29th March 1867, Gandharp Singh brought a suit to obtain

possession of a two and a-half biswas shares out of the five biswaa

originally held by Gulab Kuar, then deceased, and for a declaration of his

right to a two and-a half biswas share out of the five biswas originally
held by Sahib Kuar. He alleged that each of the four sons of Anand
Singh had, on the death of Chatter Singh, obtained a five biswas share ;

that the widows of Sundar Singh and Cbattarpat had been recorded as
the holders of their respective husband's shares to ensure their main-
tenance ; that these ladies had in 1855 appointed Ajudhia Prasad
and Budh Singh their agents to take the account of the profit and
loss on these shares, and that in the lifetime of the ladies Chakarpan
wrongfully procured the substitution of his sons' names for the names of

the widows. He claimed that the estate of Sundar descended on the death
of his widow to Chakarpan and Des Raj, and that on the death of Sahib
Kuar he would become entitled to possession of one moiety of her share.

On the 26th June 1867, the parties to the suit effected a compromise,
agreeing to divide the estate into four lots on the conditions set out in

their petition to the Court. A decree was accordingly passed in the terms
of the compromise. The respondent now sues to obtain the same relief

as was sought by his father in 1867, and a declaration that the arrange-
ment effected by the compromise and the decree are ineffectual. The
respondent's father is still alive. There is this difference between the
claim asserted by the respondent and his father, that the latter treated the

estate as held in separate shares, the former asserts the estate remained

joint until 1867. If by "joint" he means undivided, there is no difference in

456



I.] ALI MUHAMMAD V. LALTA BAKHSH 1 All. 656

[655] the claims. The Subordinate Judge has decreed the claim. It ap- 1878

pears to us impossible to support the decree. Assuming, which is nob cer- APRIL 30.

tainly proved, that the family remained joint until 1867, the respondent's
father for all intents and purposes represented the interest in the estate APPEL-
which devolved and would on partition fall to the separate share of himself LATE
and his children, and the respondent must be bound by his acts, unless he ClVIL.
can show such fraud and collusion as would entitle him to relief on those

grounds. Of this there is no evidence. On the contrary, Gandharp Singh l A. 651

asserted his claim, and if he forbore to press it in view of the circumstances
to which we have adverted, it can hardly be doubted he prudently put an
end to litigation which must have resulted in failure. There can hardly
be a question that the shares of Sundar Singh and Chattarpat were entered

in she names of Ajudhia Prasad and Budh Singh, ohen mere children, with

the consent of Des Eaj. Gandharp had by his declarations in 1853 and
1855 provided cogent evidence of his own acquiescence, and had this been

absent, there was the difficulty in his way that the property had been

granted to Ajudhia Prasad and Budh Singh by the Government. If

as there is strong evidence to show, the property was held in separate

shares, the shares of the great uncles of the respondent descended as inherit-

ance liable tso obstruction, and he could not question bis father's acts.

For the reason that there is no proof of any fraud or collusion on the part
of Gandharp Singh in entering into the compromise of 1867, the suit

cannot be maintained. The appeal is decreed and the suit dismissed with

costs.

Appeal allowed.

i A. 655.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

ALI MUHAMMAD AND OTHERS (Plaintiffs) v. LALTA BAKHSH AND
OTHERS (Defendants)* [30bh April, 1878.]

Redemption of Mortgage Adverse Possession Act IX of 1871 (Limitation Act), s. 29,
and sch. II, art. 148 Limitation.

The mere assertion of an adverse title by a mortgagee in possession does not
make bis possession adverse, or enable him to abbreviate the period of [656] 60

years which the law allows to a mortgagor to prosecute his right to redeem and
seek his remedy by suit. Sheopal v. Khadim Hossein (1), followed.

Where, aooordingly, certain immoveable property was mortgaged in June 1854,
for a term which expired in June 1874, and in July 1863, the equity of redemption
of euoh property was transferred by sale to the mortgagees by a person who was
not competent to make such transfer, and the mortgagees set up a proprietary title

to such property in virtue of the sale, held, in a suit to redeem such property in-

atituted in March 1877, that such suit was not barred because it was not institu-

ted within twelve years from the date of the deed of sale.

[P., 37 M. 545 = 16 Ind.Cas. 694 (695) = 23 M.L.J 360= 12M.L.T. 330= (1912) M.W.N.
995; App., 14 B. 279 (280, 281) ; 21 B. 793 (796) ; 11 Ind. Cas 853; R., 21 B.
424 (4'26) ; 10 M. 189 (191) ; 35 M. 114 (120) =9 Ind. Gas. 289 = 21 M L.J. 169 = 9
M.L.T. 286 = (1911) 1 M.W.N. 113 (116) ; U.B.R. (18971901) 464 (466) ; U.B.R.
Civil (18921896) 502 (505).]

* Second Appeal, No. 258 of 1878, from a decree of Pandit Har Bahai, Subordinate

Judge of Farukhabad, dated the 7th December 1877, affirming a decree of Maulvi

Wajid Ali, Munsif of Kaimganj, dated the llth September 1877.

(1) H.C.R. N.W.P. 1875, p. 220.

A I 58
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THIS was a suit to recover the possession of certain immovable pro-

perty by redemption of mortgage. This property originally belonged to

one Kali Khan, whose sons after his death in June 1854, mortgaged it for

20 years to Lalta Bakhsh and Lakhan Singh. On the 31st July 1863,

Munni, Kali Khan's widow, sold the property as her own to the mortgagors
Kaghu Nath and Khuman Singh. This suit was instituted on the 19th

March 1877, by the heirs of the mortgagees, and Eagbu Nath and Khuman
Sing were made defendants in the suifc after its institution, but they did not

appear to defend it. The remaining facts of the case are sufficiently stated

for the purposes of this report in the judgment of the High Court, to which
certain of the ulaintiffs appealed from the decree of the lower appellate
Court. That decree dismissed the suit of these plaintiffs as barred by limi-

tation. The plaintiffs contended that the suit was within time.

Pandit Nand Lai, for the appellants.

Munshi Banuman Prasad and Pandit Bishambar Nath, for the

respondents.

The Court delivered the following

JUDGMENT.
The estate of which redemption is sought in this suit belonged to Kali

Khan, and had before his death been in mortgage, and in June 1854, was

re-mortgaged for a term of 20 years to Lalta Bakhsh and Lakhan Singh,
the sons of the former mortgagee by his sons Azmat and Niamat. On the

31st July 1863, it was sold to the respondents by his widow, Munni
as her own property, and the sale transaction is said to have been follow-

ed by mutation of registry, notwithstanding an objection preferred by the

present appellants in the registry department. Shortly before the expiry of

[657] the term of the mortgage, his daughter, Imaman, sued to establish

her right to a share of the estate as one of the heirs of her father and
brothers. On the 18th September 1874, the Court of first instance passed
in her favour a decree which was upheld in special appeal by this Court
on the 22nd June 1875. She and other heirs of Azmat and Niamat afore-

said have now joined in this suit for the redemption of the mortgage.
Her claim is not disputed, but the claim of the plaintiffs, appellants, is

resisted by the defendants, respondents, Lalta Bakhsh and Lakban Singh,
the original mortgagees, on the ground that, as more than twelve years
have elapsed between the date of the dead of sale executed by Munni and
the date on which the cresent suit was instituted, their rights have ceased
to exist. The defence has been accepted by the Lower Courts as a com-

plete and conclusive answer to the suit. The Courb of first instance holds

their claim to be barred by the general limitation of twelve years. The
lower appellate Court concurring, expresses its opinion that, as the plaint-

iffs, appellants here, did not sue within twelve years from the 31st July
1863, to avoid the sale deed of that date, the defendants, respondents,
must be considered to have been in adverse possession from that date of

the property which those plaintiffs claim to redeem as belonging to them.

The suit as brought is simply a suit of the nature described in

art. 148, sch. II of Act IX of 1871. Sixty years is the period of limitation

fixed for such a suit. The ruling of the Court below that the suit is bar-

red by limitation is obviously wrong ; but of course the suit is liable to be

dismissed if the plaintiffs, appellants here, have really lost their rights by
reason of not having sued to set aside the sale-deed of the 31st July 1863,
within twelve years from that date. S. 29 of Act IX of 1871 declares that,
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at the determination of the period limited to any person for instituting a

suit for possession of any land, his rights to such land shall be extinguish-
ed ; but it does not appear that the plaintiffs, appellants, have lost

their rights under the operation of this section, inasmuch as the

right; of redeeming and recovering possession of the landed property
in suit only accrued to them in June 1874, on the expiry of the term
of mortgage. The possession of Lalta Bakhsh and Lakban Singh,
under the date of mortgage of June 1854, of the rights conveyed to them
thereby was certainly not adverse to the mortgagors of their repre-

[658] sentatives, who still remained possessed of the equity of redemp-
tion, oi1 the right of re-entry on their property after the term of mortgage
on repayment of the mortgage-debt, It does not appear that the plaintiffs,

appellants, were divested of this right by the sale-deed of the 31st July
1863, to which they were not partit.8. Munni, by whom it was executed,
could transfer or surrender her own rights, but was not legally competent
to transfer or surrender the rights remaining in the property of the

plaintiffs, appellants, and those rights consequently could not pass to her

vendees by means of that instrument. How then the possession of the

original mortgagees, which was not adverse before the 31st July 1863,
became after that date adverse to the plaintiffs, appellants, it is not easy
to understand. The possession of a mortgagee does not become adverse

whenever a mortgagee chooses to style himself or is styled proprietor of

the mortgaged property. One does not see then why the plaintiffs, appel-

lants, were bound to sue for the evidence of what was actually void. The
sale-deed by which their rights were illegally disposed of did not practically

effect them, for their rights of re-entry by redemption could not practically

be enforced until the expiry of the term of mortgage in June 1874, and

therefore, although its execution would doubtless have justified them in

suing for its avoidance, had they deemed such a precaution expedient,
such a proceeding was not necessary or obligatory upon them. They
required no immediate relief. Now that they are asserting their right of

redeeming the property from those to whom it was mortgaged by neisons

whom they represent and to whom they have succeeded in title, it is surely
for the mortgagees, if they dispute the right in reliance on the deed of sale

of the 31st July, 1863, to show that it destroyed that right. The mere
exhibition of their names as the vendees of the property in the proprietary

registers of the Eevenue Department cannot create a proprietary title in

them : SUCD a title must be proved to have a legal origin. The ruling of

the Lower Courts is in direct contravention of the Full Bench- ruling in

Sheopal v. Khadim Hossein (1), to the effect that the more assertion of an

adverse title will not enable a mortgagee in possession to abbreviate the

period of 60 years which the law allows to a mortgagor to prosecute his

right to redeem and [659] seek his remedy by suit. There is no evidence

that the defendants, Baghu Nath and Kbuman Singh, who have not de-

fended the suit, have ever been in possession of the property in suit under
the sale-deed of the 31st July, 1863. The defence which the lower Courts

accepted rcust be rejected as untenable. Eeversing the decree of the

lower Court in so far as it dismisses the claim of the plaintiffs,

appellants, we decree this appeal and claim with costs in both Courts.

Appeal allowed.
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1 A. 655.

(1) H.C.R.N.W.P. 1875, p. 220.
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MUHAMMAD ALI (Plaintiff) v. KALIAN SINGH
(Defendant)* [30fch April, 1873.]

Suit for Profits Sir-land Ex-proprietary Tenant Bent Act XV111 of 1373 (North-
Western Provinces Bent Act), ss. 7, 14.

A certain mahal, of which the plaintiff in this suit claimed a one-third share

of the profits for a certain year, belonged in equal shares to the defendant

(lambardar), and 8 and R, his two brothers, who held certain sir land in partner-

ship. The plaintiff had acquired the share of S by auction-purchase, S thus

becoming an ex- proprietary tenant. The sir-land was not included in the

rent-roll of the mahal, but was admitted by the defendant to be assessable with
rent at a certain rate per bigha. Held that, whatever might be the course proper,
to be taken for the purpose of assessing such sir 1 ind or S's share of it with rent,

and notwithstanding that such course had not been taken, the plaintiff was
entitled to this suit to claim and obtain his share in the profits of the sir- land.

THIS was a suit under Act XVIII of 1873 for profits. Sultan Singh,
Kalian Singh, and Rodra Singh were the owners of a certain mahal in

equal shares. They held the sir-land appertaining to the mahal, upon
which no rent had been assessed, as co-parceners in equal shares Sultan

Singh's interest in the mahal had been purchased by the plaintiff in this

suit, who now claimed from Kalian Singh, as lambardar, a one-third share

of the profits of the mahal for the year 1283 Fasli. In determining what
was due to the plaintiff the Court of first instance held that the plaintiff

was entitled to a one-third share of the rent assessable upon the sir-land.

[660] This land the defendant admitted to ba assessable with rent at the

rate of five rupees per bigha, and the Court accordingly allowed the plaint-

iff one third of the assessable rent less four annas in the rupee, a deduc-

tion which it made, with reference to s. 7 of Act XVIII of 1873, in view
of the fact that Sultan Singh was an ex-proprietor. On appeal by the

defendant the lower appellate Court held that, as the sir-land bad not been

assessed under s. 14 of Act XVIII of 1873, no allowance could be made
to the plaintiff on account of it in determining the profits due to him.

The plaintiff appealed to the High Court.

Munshi Hanuman Prasad and Shah Asad Ali, for the appellant.
The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the respondent.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. It appears that the mahal of which the plaintiff

claims one share of the profits of 1283 Fasli belonged in equal shares to

the defendant and his two brothers, who held 159 bighas and 9 biswas of

land as sir in partnership. The plaintiff recently acquired the share of

one of the brothers by name Sultan Singh by purchase at auction. The
sir-land is not included in the rent roll, but is admitted by the defendant
to be assessable at five rupees per bigha. The Court of first instance con-

sidered the plaintiff to be entitled to a third of the assessable rent, after

* Second Appeal, No. 192 of 1873. from a decree of 8. Melville, Esq , Judge of

Meerut, dated the 1st December, 1877, modifying a decree of M. S. Howell, Esq.,
Assistant Collector of Bulandshahr, dated the 25th April 1877.
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making the deduction of four annas per bigha required by s. 7 of Act
XVIII of 1873 in favour of an ex-proprietary tenant. The lower appel-
late Court has ruled that he is not entitled to claim a share of the profits

from the sir land aforesaid because it has not been assessed with rent

under s. 14 of the Act above-mentioned. The special appeal calls in ques-
tion the correctness of the ruling. The section on which it purports to

be based provides for the enhancement or determination of the rent of an

ex-proprietary tenant. How it would possibly be applied in a case like

the present in which Sultan Singh has no separate holding but holds joint-

ly with his brothers the sir-land aforesaid, it is not now necessary to

discuss. There is some show of reason in the appellant's contention that,
if action in the matter should be taken under the section, it ought to

be taken by the defendant who is the lambardar of the mahal.

[661] But whatever may be the course proper to be taken for the purpose
of assessing the sir-land or Sultan Singh's share of it with rent, we are not

prepared to admit that, because such course had not been taken, the

plaintiff is debarred from claiming and obtaining his fair share in the

profits of the air- holding. To this he seems entitled in reason and equity,
and we decree the appeal with costs, reversing the lower appellate
Court's decree and restoring that of the Court of first instance.

Appeal allowed.

1 A. 661= 3 Ind. Jar. 33.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

PHUKAR SINGH AND OTHERS (Plaintiffs) v. KANJIT SINGH
AND OTHERS (Defendants).

*
[9th April, 1878.]

Hindu LawMitaksharaInJwritanceStridhan.

Immoveable property inherited by the paternal grandmother from the grandson
does not rank as stridhan, and on her death devolve as such on her heirs, but
devolves on her death on the heirs of the grandson,

[R., 23 A. 353 (357); 3 O.C. 129 (135).]

THIS was a suit for the possession of certain immoveable property

being the estate of one Sardar Singh, who died on the 25th October, 1861,
without leaving any issue. His paternal grandmother, Muna Euar, euc-

ceeded to his estate in the absence of nearer heirs. She died on the 30th

September, 1873. This suit was instituted on the 14th July, 1876, in

which the plaintiffs claimed as heirs of Sardar Singh. The lower appellate
Court reversed the decree which the Court of first instance gave the

plaintiffs, and dismissed the suit on the ground that it was barred by
limitation. The plaintiffs appealed against the decree of the lower

appellate Court to the High Court. The remaining facts of the case are

sufficiently stated for the purposes of this report in the judgment of the

High Court.
*

- fMr. Chatterji and Pandits Bishambhar Nath and Ajudhia Nath, for

the^appellants.

Second Appeal, No. 151 of 1878 from a decree of J. H. Prinsep, Esq., Judge of

Cawnp->re, dated the 26th January. 1878, reversing a decree of Babu Bam Kali Chaudbri.

Subordinate Judge of Cawnpore, dated the 19th April 1877.
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JUDGMENT.
The judgment of the Court was delivered by
OLDFIELD, J. The property in suit belonged to Sardar Singh, and at

his death he was succeeded in 1861 by his paternal grandmother, Muna
Kuar, in the absence of nearer heirs. She died in 1873. leaving a daughter,
Phul Kuar, still living. Some of the defendants are her sons, and the

defendant;, Runjit Singh, is a son of a sisber of Sardar Singh also living,

The plaintiffs are grandsons of the full brother of Mohabbat Singh, great-

grandfather of Sardar Singh, and they claim the estate as heirs of Sardar

Singh. Another plaintiff, Ganjam Singh, has purchased part of their

rights and interests. Tbe Judge has dismissed the suib and reversed the

decree of the first Court. The plaintiffs have preferred a special appeal.

It is clear that Muna Kuar succeeded Sardar Singh in the ordinary course

of succession, and her possession has not been adverse to the plaintiffs,

to whom the succession only opened out at her death. There is therefore

no bar by limitation, as the Judge appears to think ; but it has been
contended before us that the Judge's decree should be maintained on the

ground that Muna Kuar succeeded to the property as stridhan, and that the

plaintiffs would not be her heirs, but her daughter, Phul Kuar, for whom
the defendants hold.

The question we have to determine is whether property inherited by
the paternal grandmother from the grandson will rank as stridhan and
devolve as such ; and, to support the affirmative, Mitakshara, ch. ii.

8. xi, v. 2, is referred to, where property which a woman has acquired by
inheritance is included in the category of

"
woman's property ;" and Sir T.

Strange has included this sort of property in the several kinds of stridhan

Strange's Hindu Law, 4th ed., p, 28. But on this subject; Sir W.
Macnaghten observes :

"
In the Mitakhshara, whatever a woman may have

acquired,whether by inheritance, purchase, partition, seizure, or finding, is

denominated woman's property, but it does nob constitute hevpeculium."-^
Macnaghten's Hindu Law, 3rd ed., p. 88; and this distinction between
woman's property generally and stridhan proper, which alone [663] devol-

ves on her relations, was noticed by the Privy Council in Thakoor Deyhee v.

Baluk Ram(l), at the time that they decided that one class of inherited

property, viz., that inherited by a widow from her husband, does not rank
as stridhan devolving on her heirs. The enumeration in Manu of woman's
property has been held not to be exhaustive, and it is unnecessary for us
in this suit to give an opinion as to what extent property acquired by
inheritance will be stridhan. The question was discussed by the Privy
Council in Brij Indar Bahadur Singh v. Ranee Janki Koer (2) and left

undetermined, but we are disposed to hold that property inherited by
paternal grandmother from her grandson is not stridhan. It may be gather-
ed from the text-books on the Hindu law that property must be held

unconditionally, and subject to no restrictions, to constitute stridhan devolv-

ing on a woman's heirs. "That alone is her peculiar property which she
has power to give, will or use independently of her husband's control

"

Dayabhaga, ch. iv, s. i, v. 18. The property inherited by the grandmother
from the grandson will not bear this test, since it is like property inherited

(1) 11 MJ.A. 139, (2) 5 I. A. 1,
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by the mother from the son, subject to the same restrictions as to its

disposal as that inherited by the wife from her husband. It has been held

that the rules concerning property devolving on the widow equally affect

property devolving on a mother from her son note to Bijya, Dibeh v.

Unpoorna Dibeh (l) and it has already been decided by the Privy
Council Thakoor Deyhee v. Baluk Ram (2) and Bhagwandeen Doobey v.

Myna Baee (3) that property inherited from the husband by the widow
will not rank as stridhan and the ground on which that decision rests

appears to us to apply equally to the case before us. This is the view of

the law of succession taken by Sir T. Strange and Sir W. Maonaghten.
"Had the property been the mother's in the Hindu sense of 'woman's
property,

1

it would descend on her death to her daughters, but having been
inherited by her from her son, it passes according to the law as practised
in Bengal, not to her heirs, but to his." Strange Hindu Law, 4th ed.,

p. 144. "On her death (i.e., mother's) the property devolves on the heirs of

the son, and not on her heirs." Macnaghten's Hindu Law, 3rd ed., [664]

p. 26 ; and the rulings of the Courts record with this view (4), though
there appears some conflict of decisions in the Bombay High Court. We
decree the appeal with costs, and reverse the decree of the lower appellate
Court and restore that of the Court of first instance.

Appeal allowed.

1878
APRIL 9*

1 A. 664.

APPELLATE CRIMINAL.

Before Mr. Justice Turner, Officiating Chief Justice

EMPRESS OF INDIA v. BHAWANI AND ANOTHER. [6th May, 1878.]

Confession made by one of several persons being tried jointly for the same offence Act I
of 18Y2 (Evidence Act), s. 30 Conviction on uncorroborated confession.

A conviction of a person who is being tried together with other persons foe

the sam<> offence cannot proceed merely on an uncorroborated statement in the
confession of one of such other persona (5).

P., 1 A. 675; R., 15 Bom. L.R. 975 (9841 = 21 Ind. Gas. 673= 10 Or. L.J. 625.]

APPEL-

LATE
CIVIL.

1 A. 661 =
3 Ind. Jur

33.

(1) 11M.I.A. 139. (2) 8.D.A. Rep. vol. i, 164. (3) 11 M.I.A. 487.

(4) S ae P. Bachirajee v. V. Venkatappadu, 2 M. H. C. R. 409
; Venayak Anan-

drav v. Lakshmibai, 1 B.H C.R. 117 ; Pranjivandas Tulsidas v Devkuvarbar, 1 B.H.O.
R. 130 and Narsappa Lingappa v. Sikharam Krishna, 6 B.H.O.R. A.C.J. 215.

(5) As to the necessity of corroboration, see Queen v. Chunder Bhuttacharjee, 24

W.R.. Cr. 42 ; Queen v. Naga, 23 W.R ,
Or. 24

; Queen v. Sadhu Mundul, 21 W.R.,
Or. 69 ; Queen v. Jriffir Ali, 19 W.R., Cr. 57 ; 1 Mad. 163.

The Calcutta High Court appear to have decided, under a series of rulings, that
the statement of a person being tried jointly with other persons cannot be used in

evidence against such other persons, unless such statement implicates himself as well

as such other persons and to the same extent, See Queen v. Baijpo Chowdhree, 25

W.R., Cr. 43 ; Queen v. Keshub Bhovmia, 25 W.R., Cr. 8'; Queen v. Bilat Ali, 10 B.L.
R., 453=19 W.R., 67 ; Queen v. Mohesh Biswas, 10 B.L.R. 455, note = 19 W.R. 16.

See alHO Rtg. v. Amrita Govinda, 10 B.H.O.R. 497.
It has also been ruled that such statement cannot be used as corroborating the

evidence of an accomplice Queen v. Jaffir Ali, 19 W.R., Cr. 57 ; Reg. v. Malapa bin

Kapana, 11 B. H. C. R. 196. Also that such a statement cannot be used in

evidence where one party is being tried for the abetment of the offence for which the

other is on hifl trial Queen v. Jaffir Ali, 19 W.R. , Cr. 57. See also Reg. v. Amrita
Oovinda, 10 B.H.C.R 497.

Also that such a statement cannot be used in evidence after the person making
it has been convicted and sentenced Reg. v. Kallu Patil. 11 B.H.O.R. 146.
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1878 CERTAIN parsons were tried by Mr. J. S. Porter, Deputy Commis-
MAY 6. sioner of Jhansi, on a charge of dacoity. Eleven of these persons were

residents of the same village. Certain of those eleven persons, including
APPEL- persons named severally Baij Nath, Damru, and Gandharp, who had
LATE made confessions, pleaded guilty to the charge. The remainder, of whom

CRIMINAL. ^wo were named respectively Bbawani and Pheran, pleaded not guilty.

The Deputy Commissioner, on the 18th January 1878, convicted Pheran
1 A. 661. and Bhawani on the confessions of Baij Nath, Damru, and Gandharp;

the portion of his judgment [665] ralating to these two accused being
as follows :

"
Pheran and Bhawani are sons to Moji, the lambardar of

Purenia. The evidence against them is the statements of the other

dacoits. Baiji Nath states that Bhawani carried a gun. According to

Damru, it was Pheran, Puna, and Garna, with whom he settled prelimi-
naries when he went to Purenia. Gandharp himself names Pheran.

Manu, ghosi of Semri, is not likely to implicate Bhawani and Pheran

falsely, ghosis like himself. In defence Pheran sets up an alibi.

The witness he calls, Gobinda. kachi, however, contradicts him on every

point. Bhawani calls two witnesses who gave him a good character

and state he is a man of some substance. There can be no doubt that

both men were in the dacoity, and they at least were not forced by want
to join in it. Pheran, however, is a very young man." Bhawaui was
sentenced to seven years' rigorous imprisonment, Pheran to five years.
These sentences were affirmed by the Commissioner of Jhansi.

Bhawani and Pheran appealed to the High Court.

Pandit Anandi Lai, for the appellants.
The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown.

JUDGMENT.
TURNER, O. C. J. It is to be regretted that, in a case of this magni-

tude, no evidence was obtained by inquiry to support the charge against
the accused. Had none of them confessed, not one of them could have
been convicted. But where the police inquiry (if indeed there was one)
so completely fails, it was competent to the Deputy Commissioner to have
tendered a pardon to such of the accused as be considered were the least

guilty, and then to have obtained some evidence better than the mere
statements of accused persons to bring to justice those whom he regarded
as the most influential among the accused. Although the law allows a

Court to consider statements made by accused persons whea dealing with
the case against other accused persons who are tried with them, I know
of no instance in which on such evidence only a conviction has baen

affirmed, and I should hesitate to establish a precedent. It appears to me
that if, as has been established by experience, the evidence of an approver
examined on oath and liable to cross-examination ordinarily shoull not be

accepted without corroboration on a material point, a fortiori such [666]
corroboration should be required to support the statement of a person
naturally desirous of earning the favour of the Court in the hope of a

lenient sentence, who makes a statement which does not expose him to

the penalties of perjury, and who cannot be cross-examined by the other

accused in turn. There existing against the appellants no other evidence

than such statements, I do not consider them by themselves sufficient to

place the guilt of the appellants beyond reasonable doubt, and I therefore

acquit them.

Convictions quashed.
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1 A. 666. 1878

CRIMINAL JURISDICTION. MAY 20t

Before Mr. Justice Spankie. CRIMINAL

JURISDIC-

EMPRESS OP INDIA v. PARTAB. [20bh May, 1878.] TION.

Punishment Whipping -Act VI of 1864, ss. 2, 3 Act XLV of 1860 (Penal Code), 7~7T_
ss. 378, 41 1-Theft Dishonestly receiving stolen Property Act X of 1872 1 A. BOB.

(Criminal Procedure Code), ss. 504, 505 Security for good behaviour.

P was convicted by a Magistrate of the first class of dishonestly receiving
stolen property. He confessed on his trial that he had twice previously been

convicted of thefb. He was sentenced to be whipped, to be rigorously imprisoned,

and, on the expiration of the term of imprisonment, to furnish security for good
behaviour. Held that, the offence of theft not being the same offence as that

of dishonestly receiving stolen property, the punishment of whipping was illegal.

Held also, with some hesitation, that there was evidence as to general character

adduced before the Magistrate which justified him in dealing with P under

8, 505 of Act X of 1872.

Held also, that the order requiring security should not have formed part of the

sentence for the offence of which P was convicted. A proceeding should have
been drawn out representing Ibat the Magistrate was satisfied, from the evidence

as to general character adduced before him in the case, that P was by repute an
offender within the terms of s. 505 of Act X of 1872, and therefore security
would be required from him, and an order should have been recorded to the effect

that on the expiry of the imprisonment, P should be brought up for the purpose
of being bound (1),

[P., 9 C. 215 (216).]

ONE Partab was convicted on the 1st February 1878, by Mr. L. 8
Po.ter, Assistant Magistrate of the first class, under a. 411 [667] of the

Indian Penal Code, of dishonestly receiving stolen property. He admitted
on his trial that he had twice previously been convicted of theft. The
sentence passed on him was as follows :

"
The sentence of the Court upon

the prisoner is that he receive thirty stripes and be kept in rigorous

imprisonment for the space of two years, including three months' solitary

confinement; ; and the Court further directs that, on the expiration of this

term of two years, the accused Partab shall furnish security, himself in

Us. 100, with two sureties of Es. 100 each, to be of good behaviour for the

further term of one year. In default of furnishing such security, he shall

be kept in rigorous imprisonment for such further term of one year."

Partab applied to the High Court for the exercise of its powers of

revision under s. 297 of Act X of 1872, contending that the sentence of

whipping was illegal, inasmuch as he had previously been convicted of

theft, a diffdreut offence from the offence of dishonestly receiving stolen

property ; and that the order requiring security from him was also illegal, as

there had been no proceedings under s. 505 of Act X of 1872, and, irrespec-

tive of the proceedings in which he had been convicted, there was no
evidence as to his general character as would justify the Magistrate in

dealing with him under that section.

Mr. Niblett, for the petitioner.

(1) See also Queen v. SJnna Digee, 24 W. R. Or. 14, where it was held that when a

conviction of an off noe is contemporaneous with an order for taking security for good be-

haviour, as. 501506 of Act X, 1872, contemplate that the sentence for the offence

shall first be carried out, and the person to be bound shall then be brought up for the

purpose of being bound.
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1878 JUDGMENT.

SPANKIE, J. The whipping in this case might have been awarded in

_,

~
lieu of the punishment to which the accused was liable under s. 411, and
if previously convicted of an offence under this section, he might have

JURISDIC- been punished with whipping in lieu of or in addition to any other for

TION. which he would have been liable for the offence. But there is no record

of the previous convictions of accused. He does not admit that he was
1 A. 666. twice before punished for a similar offence to that with which he was now

charged. Ha stated that he had been twice punished for theft, but the

offence of.theft is not the same offence as that of dishonestly receiving

stolen property, knowing the same to have been stolen. Whipping there-

fore should not have been added as a punishment, and that portion of the

sentence is annulled.

[668] In making an order for security for good behaviour I presume
that the Magistrate holds the powers of a first class Magistrate, and that

he was acting under a. 505 of the Criminal Procedure Oode. I have some
doubt whether the Magistrate had adduced before him such evidence as to

general character as to justify his dealing with the accused as a person
known by repute to be a thief or receiver of stolen property. He had

already sentenced the accused for the offence of which he was found

guilty, and in the record of the trial I find no evidence from which it could

be gathered that the accused was by repute a receiver of stolen property.
But the prisoner certainly allowed that he had been punished twice for

theft, and here he was again tried and found guilty of receiving stolen

property. I am therefore unwilling to disturb the order. But the order

should be no part of the sentence for the offence of which accused was
convicted. There should have been a proceeding drawn out representing
that the Magistrate from the evidence as to general character adduced
before him in this case, was satisfied that Partab was by repute an offender

within the terms of s. 505 of the Criminal Procedure Code, and therefore

security would be required from him. But as he had been sentenced to

two years' rigorous imprisonment, which term has not expired, an order

should have been recorded to the effect that, on the expiration of the term,
the prisoner should be brought up for the purpose of being bound (cl. 2,

8. 504).

i A. 668 (F.B.),

FULL BENCH.

Before Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie and Mr. Justice Oldfield.

THAKUR PRASAD (Decree-holder) v. AHSAN Am AND ANOTHER
(Judgment-debtors}* [27th May, 1878.]

Execution of Decree Appeal Act VIII of 1859 (Civil Procedure Code) Act X of 1877

(Civil Procedure Code) Repeal Pending Proceedings Act I of 1868 (General
Clauses Act), s. 6.

The holder of a decree for money applied for the attachment in the execution
of the decree of certain monies deposited in Court to the credit of the [659]

Miscellaneous Second Appeal, No. 27 of 1878, from an order of H.D. Willook,

Esq., Judge of Azimgarh, dated the 4th August 1877, affirming an order of Maulvi
Muhammad Huss.iin Khan, Munsif of Azamgarh, dated the 4th June, 1877.
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judgment-debtor. On the 4th June 1877, the Court of first instance refused the 1878
attachment on the ground that the decree directed the sale of certain immove-
able property for its satisfaction, and awarded no other reliaf. The order of the

MAY *

Court of first instance was affirmed by the lower appellate Court on the 4th

August 1877. Act X of 1877, repealing Act VIII of 1859 and Act XXIII of 1861, FULL
came into force on the 1st October, 1377. On the 13th November 1877, the R Tj>xrnT
decree-holder applied to the High Court for the admission of a second appeal

*** '"*

from the order of the lower appellate Court on the ground that the decree bad
been misconstrued. 1 A. 668.

Held, that an appeal was admissible under the repealed Act VIII of 1859, (F.B.).

under the provisions of s. 6 of Act I of 1868.

Held also, that the order of the lower appellate Court was also appealable
under Act X of 1877.

[Disa , 2 A. 74 ; P., 2 A. 91 ; Ap., 13 C. 86 (89) I R., 1 A. 745 (747) ; 1 A. 748 (750) ;

12 B. 449 (452) ; 16 C. 267 (273) ; (F.B).]

THIS was a reference to a Full Bench by Turner, J. The circumstances
under which this reference was made and the questions referred are

stated in the judgment of Turner, Spankie, and Oldfield, JJ., concurring.
Pandit Anandi Lai, for the petitioner.

Munshi Kashi Parsad and Shah Asad Ali, for the opposite parties.

JUDGMENT.

TURNER, 0. C. J., and SPANKIE and OLDFIELD, JJ., concurring
In the case in which this application is presented, the decree-bolder

applied for execution of his decree by the attachment of moneys deposited
in the Court to the credit of the judgment-debtor. On the 4th June 1877,
the Court of first instance refused attachment on the ground that the

decree directed the sale of certain immoveable property for the satisfaction

of the sum decreed, and awarded no other relief. The order of the Court
of first instance was affirmed by the lower appellate Court on the 4th

August 1877. The new Code of Civil Procedure came into operation on
the 1st October 1877. On the 13th November 1877, the decree-holder

applied for the admission of a special appeal from the order of the lower

appellate Court on the ground that the decree had been misconstrued.

The Judge to whom the application was made referred it to the Full

Bench. Two questions are raised in this reference : whether the applica-
tion is governed by the provisions of the repealed Code of Civil Procedure
or by those of the existing Code ; and if by those of the existing Code,
whether the second appeal lies from the order of the lower appellate Court.

[670] The 3rd section of the Code now in force, Act X of 1877, de-

clares that the enactments mentioned in the second schedule in that Act

(which includes so much of Acts VIII of 1859 and XXIII of 1861 as had
not been theretofore repealed, were thereby repealed, subject to the proviso
that nothing in that section contained should affect the procedure prior to

decree in any suit instituted or any appeal presented before that Code
came into force. The proviso does not go on to exclude in express terms
the operation of the General Clauses Act, but by implication it does ex-

clude the operation of the 6th section of that Act in respect of the pro-

cedure after decree in suits or appeals. While then it is not denied that

proceedings in execution of decree initiated after the existing Code came
into operation must be governed by the provisions of that Code, the

question remains whether such proceedings initiated before the Act came
into operation are affected by that law, so that thereafter they must ba

governed by it, or whether they are not to be prosecuted and brought to

a conclusion as if the law under which they were instituted were still in
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1878 force. By the 6bh section of the General Clauses Act it was enacted that

MAY 27. the repeal of any Act should not affect any proceedings commenced before

the repealing Act shall have come into operation.

FULL That the provisions of s. 6 of the General Clauses Act operate on pro-

BENCH. oeedings in execution of decree has been already held by the High Court
of Bombay (1), and we agree with the opinion expressed by the learned

1 A. 668 Chief Justice, Sir Michael Westropp, that the chapter of the Code which

(F.B.). deals with execution of decree is prospective and does not affect proceedings

already commenced. We may refer to several sections in support of the

view. Section 311 empowers the decree-holder or any person whose property
has been sold under that chapter to take objection to the sale on the

ground of a material irregularity in publishing or conducting it, but it

makes no reference to sales which have taken place under the repealed

Code, though the period allowed for such objections under that Code

might not have expired when Act X of 1877 came into operation. Section,

312 declares orders passed under the preceding section final, but it does not

refer to similar orders [671] passed under the repealed Code. Section 283

declares any party affected by an order passed under ss. 280, 281, 282
entitled to institute a suit to establish his right to the property in dispute,

but it is silent as to similar orders passed under the provisions of the

repealed Code. Lastly s. 588 declares that an appeal shall lie from certain

orders under
"
this Code." Among the orders specified as appealable are

some which would be passed after decree, and which, if passed under the

repealed Code, would under that Code have been appealable. It is nob

unreasonable then to conclude that, in abstaining from making pro-

vision for cases arising under the repealed Code in the instances to which
we have alluded, and in giving prospective effect to the chapter relating
to execution of decrees, the Legislature had in view the provisions of the
General Clauses Act.

However this may be, unless the 6th section of the General Clauses

Act is excluded by the Code, and, as we shall presently show, it is not in

our judgment excluded, in respect of proceedings in execution, it cannot?

be disregarded, and its effect is to leave such proceedings initiated before the

repealing Act came into force to be dealt with under the provisions of the

repealed Code. For the position that the saving of
"
proceedings commen-

ced
"
from the operation of a repealing Act extends also to appeals from

:such proceedings we find authority in Eatanchand Srichand v. Hanmantrav
Sheivbakas (2). An appeal is in fact a stage of a proceeding and if, as it

might happen, the right of appeal was taken away by a repealing Act,
and a proceeding theretofore appealable converted into a final proceeding,
it cannot be doubted that the proceeding, would be affected by the
alteration of the law. If in such a case it be intended to deprive the

parties of the -right of appeal, the intention to exclude the operation
of s. 6 of the General Clauses Act should appear clearly in the

repealing Act.

For the reasons we have stated we arrive at the conclusion that

proceedings in execution of decrees instituted under Act VIII of 1859
are to be governed by the provisions of that Code, and that an appeal
should be entertained from all orders passed in such proceedings
which under the provisions of that Act were appealable. [672] But
it has been suggested that, inasmuch as by s. 647, Act X of 1877,

(1) In the matter of the petition of Ratansi Ealianji, 2 B. 148.

(2) GB. H.G. R. A.O.J. 166.
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the procedure in that Act prescribed is to be followed, so far as it

can be made applicable in all proceedings other than suits and appeals,
the provisions of the last paragraph of s. 3 declaring that nothing in the
Act contained shall affect the procedure prior to decree in any suit insti-

tuted, &a., apply also to proceedings in execution, so that the procedure in

such proceedings (whether instituted before the passing of the Act or

not) subsequently to the formal order of the Court wherein the result of

the proceeding is embodied is governed by the provisions of Act X of

1877.
That proceedings in execution of decree are among the proceedings

other than suits or appeals to which s. 617 applies may be admitted. The
Code, following the usage in this country, does not treat appeals as mere
stages in suit; and similarly, under AcS VIII of 1859, proceedings in

execution of decree have in accordance with the same usage been treated,
not a? stages in a suit, but as miscellaneous proceedings. The provisions
of the analogous section in the former law. s. 38, Act XXIII of 1861, were
held by this Court applicable to proceedings in execution of decree (1), on
the same ground on which it must be held that the provisions of s. 647
are applicable to such proceedings, namely, that otherwise no procedure is

provided for such proceedings! It does not, however, follow from the

admission that the provisions of s. 647 are applicable to proceedings in

execution of decree, that we must be compelled to the conclusion that the

last paragraph of s. 3 is also applicable to the proceedings, or to all the

proceedings, to which s. 647 applies. While had such been the intention

of the Legislature, it could have been made to appear clearly by the

introduction of a few words in s. 3, we find cogent evidence to the

contrary in the prospective character of the sections relating to exe-

cution of decree to which we have already adverted. We would then

reply that the last paragraph of s. 3 is not to be extended to proceedings
in execution of decree. Should, however, our opinion on this poirib

be erroneous, it would be necessary to consider what are the orders

passed in execution of decree referred to in s. 588, ol. (/), and whether
Other orders passed in execution of decree are appealable under the Code

[673] save such as ara referred to in s. 588, cl. (;) ;
and inasmuch as these

questions are necessarily raised in a number of references which are now
before the Court arising out of proceedings instituted after the Act came
into operation, it will be convenient to dispose of them on the reference

now before us. By the provisions of the first paragraph of s. 588 read

with cl. (j) appeals are allowed from orders under s. 244 as to questions

relating to the execution of decrees of the same nature with appealable
orders made in the course of a suit. The first observation that arises on
this section is that, if, as we have held, the provisions of s. 647 apply to

proceedings in execution of decree cl. (;') is unnecessary, unless it was in-

tended to restrain the larger right of appeal that would be given by s. 647.

Yet unless we import a limitation which the terms do not warrant, the

olause declares no more than is implied in s. 647, for, under s. 647 the

procedure prescribed by the Act is to be followed in proceedings other than

suits, and consequently the orders passed in such proceedings would be

open to appeal when of the same nature as appealable orders made in the

course of a suit. It is then argued that the term
'*

orders
" made in the

course of a suit is to be restricted to orders passed in the course of a suit

(1) In the matter of the petition of Rarshankar Parshad, 1 A. 178. Boo also Oaya.
Parshad v, Bhup Singh, 1 A. 160.
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1878 prior to decree, and that, inasmuch as the Code distinguishes between
MAY 27. appeals from orders and appeals from decrees, the Court is constrained by

the declaration that an appeal shall lie from those orders and no other

IftJLL such orders, to hold that no orders passed under s. 244 are open to appeal

BENCH. 8ave sucn as are f ^ne same nature with appealable orders passed in the

course of a suit prior to decree.

1 A. 668 On referring to s. 244, it will be seen that all the questions therein

(F.B.), mentioned are to be determined by the
"
order

"
of the Court. They em-

brace not only the minor questions which may arise prior to determination

of a proceeding, but the determination of a proceeding itself, which may be

a matter of the utmost importance to the parties. It is scarcely to be

supposed that no appeal would be provided from such orders, while an

appeal is given from interlocutory orders of comparatively minor import-
ance.

Again, orders passed after decree as well as orders passed before

decree may be properly termed orders passed in the course of a suit, and
indeed the decree itself is in one sense an order [674] and is so denned in

the Code. By adopting the construction which has been urged, we import
a limitation which, as we have said, the terms of the clause do not

warrant. We are then compelled to the conclusion that the provisions
of s. 588 do not embrace all the directions on the determination of proceed-

ings which are termed in the Code
"

orders," and that in declaring
that an appeal should lie from the orders therein mentioned and from no
other such orders, we must understand orders of a similar nature to

those specified, and not to all
"
orders

"
that might be passed under the

Code. The expression
''

orders
"
under s. 244 as to questions relating to

execution of decree of a similar nature to appealable orders made in the

course of a suit would be awkward if it were intended to apply to orders

determining such questions ; and again orders made in the course of a suit

may fairly be understood as not embracing the order which is also the

decree. While then the provisions of cl. (j) allow an appeal from the

orders made in the course of execution proceedings where an appeal is

allowed from similar orders passed in the course of a suit, the provisions
of s. 647 declare that the procedure prescribed by the Act shall be followed

(so far as it is applicable) in all proceedings other than suits and appeals.
It follows that an appeal will lie in such proceedings from the order which
is analogous to a decree in a suit.

The definition of the term
"
decree

"
supports the conclusion at

which we have arrived.
" A 'decree' means the formal order of the Court

in which the result of the decision of the suit or other judicial proceeding
is embodied." Applying this definition to proceedings in execution of

decree, we feel ourselves at liberty to hold that the formal order of the

Court in which the result of the proceeding is embodied is a decree within

the meaning of that term in the Code. It is therefore appealable in all

cases in which a decree is appealable, and the procedure must in such

cases be governed by the provisions of the chapters which relate to

appeals from decrees.

It is true that the definition of the term
"
decree

"
is so large as to

embrace some of the orders which are appealable under s. 588, but we are

not on that account* at liberty to reject it. It is also true, as we have

shown, that cl. (j), is, on our construction of s. 647, superfluous, but the

clause does not appear in any draft of the [675] Code submitted to the

Council save the last Bill, No. 5, and it may be that the effect of s. 647

escaped attention.
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We reply to this reference that the application is governed by the 1878

provisions of the repealed Code, but that, if it be governed by Act X of MAY 23.

1877, an appeal would lie from the order.
t

PEARSON, J. The appealed order falling within the definition of a FULL
decree contained in s. 2 of Act X of 1877, is, in my opinion, appealable BENCH,
under s. 584 of that Act.

The appeal appears to be admissible also under the repealed Act * * 668

VIII of 1859, under the provisions of s. 6 of Act I of 1868. <F - B>) -

1 A. 675.

APPELLATE CEIMINAL.

Before Mr. Justice Pearson.

EMPRESS OP INDIA v. BAM CHAND. [28fch May, 1878.]

Confession made by one of several persons being tried jointly for the same offence Act I

of 181-1, Evidence Act, s. SO Conviction on uncorroborated confession.

A conviction of a person, who is being tried together with other persons for the
same offence, cannot proceed merely on an uncorroborated statement in the con-
fession of one of such other persons (1).

[R., 25 C. 594 (F.B ).]

THIS case is not reported in detail, as Pearson, J., took in it the

same view as Turner, J., in Empress v. Bhawani (1).

Conviction quashed.

1 A. 675.

APPELLATE CIVIL.

Before Mr. Justice Pearson, Mr. Justice Spankie, and Mr. Justice

Oldfield.

BEHARI LAL (Decree-holder) v. SALIKRAM (Judgment-Debtor).
*

[3rd June, 1878.]

Execution of Decree Act VIII of 1859 (Civil Procedure Code) ss. 212, 216 Limita-
tion Application to enforce or keep in force a decree Act IX of 1871 (Limitation

Act), sch. II, art. 167.

On the 3rd March 1875, an application was made by a decree-holder to the

Court executing the decree which did not, as required by 8. 212 of Act VIII
of 1859, state the mode in which the assistance of the Court was required, whether

by the arrest and imprisonment of the judgment- [676] debtor or attachment of

his property, but prayed that the Court would, under section 216 of that Act,
issue a notice to the judgment-debtor to show cause why the decree should not

be executed against him. Under this application, notice was issued to the judg-
ment-debtor on the 28th March 1875. On the 27th April 1875, the execution

case was struck off the file on the ground that the decree-holder did not desire

further proceedings to be taken. Held per PEARSON and OLDFIELD, JJ., that

for the purposes of art. 167 sob. ii of Act IX of 1871 the application was one to

*
Miscellaneous Second Appeal, No. 73 of 1877, from an order of R. Saunders,

Esq., Judge of Farukhabad, dated the 14th July 1877, reversing an order of Pandit
Har Bahai, Subordinate Judge, dated the 5th June 1877.

(1) Bee Empress v. Bhawani, 1 A. 644 and note to that case.
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enforce or keep in foroe the deoree (I) and further that limitation should be com-

puted from the date the notice to the judgment-debtor was issued.

Franks v. Nunch Mai (2) impugned.
Per SPANKIE J. oontra.

[P., 8 Ind. Gas. 377 (378) = 13 0.0.303; 57 P.R. 1905 = 22 P.L.B. 1905; R., 250.
594 (599) (P.B.) ; 11 O.P.L.R. 157 (159 and 160).]

APPLICATION for the execution of a decree for money by attachment
and sale of certain property was made on the 9ch December 1872. The
attachment was made and a sale of the property took place, and a portion
of the money due under the decree was realised. On the 24th February
1873, the execution case was struck off the file. On the 3rd March 1875,

the decree-holder again made an application relating to the decree. This

application contained in a tabular form the particulars required by s. 212

of Act VIII of 1859, with the exception of the mode in which the assistance

of the Court was required, viz., whether by the arrest and imprisonment
of the judgment-debtors or the attachment of their property. In the

application the decree-holder prayed that notices might be issued to the

judgment-debtors under s. 216 of the Act. The Court made an order on
the 20th March 1875, directing notices to issue, and notices were issued

on the 28th March. On the 27th April 1875, the execution case was
struck off the file on the ground that the decree-holder did not desire

further proceedings to be taken. On the 30 April 1877, the decree-bolder

applied for the execution of the decree by the arrest; and imprisonment
of Salik lUm, one of the judgment-debtors. The judgment-debtor
objected that this application was barred by limitation. The Court
of first instance held that the application was not barred by limitation,

as ib was made within three years from the 23bh March 1875, when
notices issued to the judgment-debtors. On appeal by the judgment- [677]
debtor the lower appellate Court held that the application was barred

by limitation, on the ground that the application made on the 3rd March
1875 was informal, and consequently did not keep the decree in force.

The lower appellate Court relied on Franks v. Nunch Mai (2), and Misc. S.

A. No. 60 of 1876, dated the 14th December, 1876 (3).

The decree-holder appealed to the High Court, contending that the

present application was within time, as that made on the 3rd March 1875
was sufficient to keep the decree in force.

Munshi Hanuman Prasod and Shah Asad Alt, for the appellant.
Lala Ear Kishan Das, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court (PEARSON and

SPANKIE, JJ.)

PEARSON. J. The precedent to which the Judge refers supports bis

decision. But I am not myself able to assent altogether to the ruling in

the precedent. In the first place, I doubt whether the notice issued by
the Court can be regarded as good for nothing and a mere nullity, because

it was issued on the strength of an application not strictly in the form

(1) See also Chunder Coomar Roy v. Bhogobutty Prostnno Boy, 3 C, 235 and
Jamna Das v. Lalitaram, 2 B. 294; from which cases it appears that tbe

"
application

"

spoken of in art. 167, cl. 4, pch. ii of Act IX of 1871 need not necessarily be an appli-
cation under s. 212 of Act VIII of 1859, but includes any application to keep in

force the decree. See also Husnin Buksh v. Madge, 1 A. 525.

(2) H.O.R.N.W.P. (1875) 79,

(3) See 1 A. 678 note (2).
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and of the nature prescribed by s. 212 of Act VIII of 1859. Probably the

Court should have rejected the apolication for the issue of a notice and

required an application of the kind required in s 212 specifying the

particular relief sought, although no relief could be granted until the notice

had been issued, and the omission might have been supplied afterwards.

But it did, upon the application presented to it, issue a notice, and art. 167
sch. ii of Act IX of 1871, allows an application to be made for the

execution of the decree in case where a notice under s. 216 of the Code of

Civil Procedure has been issued within three years from the date of

issuing such notice. In the next place I conceive that the application for

the issue of a notice under 8. 216, though not an application on
which such a notice could properly issue, was still an application to keep
in force the decree. The Procedure Code, it is true, provides only for

application for the execution of decrees under s. 212, but the limitation

law recognises applications having for their object to keep decrees in force.

An application which [678] might be irregular in reference to s. 212 might
still be an application of the other kind, and I cannot conceive that the

decree-holder had any other object in view in making bis application of

the 3rd March 1875, than to keep the decree in force by warning the

judgment-debtor that ios enforcement was contemplated. The present ap-

plication is within three years from that date. I am therefore disposed to

uphold the order of the Court of first instance and to reverse that of the

lower appellate Court. Apparently Chuni Lil (l) has been improperly
made a respondent to this appeal, as he was not a party to the proceed-

ings in the lower appellate Court, the subject of the appeal.

SPANKIE, J. I am still of the same opinion as that expressed in the

decision of tnis Court dadeJ the 14th December 1876 (2) to which I was
a party.

The terms of s. 216 of Act VIII of 1859 are precise and clear. "If an
interval of more than one year shall have elapse! between the date of the

decree or the application for its execution, or if the enforcement of the

decree be applied for agaiust the heir or representative of original party to

the suit, the Court shall issue notice to the party against whom execution

may be applied for, &c., &c. ;

"
but there must be an application for execu-

tion, alluding to the provisions of s. 212. It precedes and does not

succeed the Court's issue of notice under s. 216 to the heir or repre-

sentative of an original party to this suit, and where no application
for execution has been made within three years from the date of the

decree, I do not think that the decree-holder can fall back upon the notice

issued under s. 216. If the application under s. 212 were bad, it seems
to me that the Court bad no power to issue the notice, and under such
circumstances the mere issue of the notice cannot be regarded as

giving the decree-holder a fresh period of limitation. The old procedure

(1) The second judgment-debtor.
(2) Misc. 8. A. No. 60 of 1875. In this case, decree-bolder applied on the 23rd

November 1875, for tbe execution of bis decree dated the 25th January 187-2, relying
on an application dated tbe 22nd January 1875, as one from wbiob limitation ran.

This application prayed that notice might issue, and stated that application would

subsequently be made to tbe Court. for its assistance in bringing tbe property of tbe

judgment-debtor to sale. A notice was issued, but tbe decree-bolder took no further

Bteps and the exeoutionoase was struck 08 tbe file. Stuart, O.J., and Spankie, J., held

that as no application for execution was made within three years from the date of tbe

decree, tbe decree-holder could not fall back upon tbe notice issued under a. '216 of Act

VIII of 1859 as bringing his application of the 23rd November 1875, within time.
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1878 [679] applies to this case. The order affirmed by my Honourable collea-

JUNB 3. gue would, I suppose, issue. But this appeal was filed on the 9bh

November, and, therefore, perhaps Act X of 1877 applies. If so, I should
APPEL- wish to refer the point of law to another Judge.

LATE The learned Judges differing in opinion on the point of limitation, the

ClVIL appeal was referred to Oldfield, J., under the provisions of s. 575 of Act X
'

of 1877. The following judgment was delivered by
1 A. 675. OLDFIELD, J. I am of opinion that the execution of the decree is

not barred by limitation.

The decree-holder filed an application on the 3rd March 1875,

accompanied by a copy of the decree, asking that, after service of notice

on the judgment-debtor, steps might be taken to realise the amount of

the decree. Most of the particulars required by s. 212 were entered in

the application, but it was silent as to the mode in which the assistance

of the Court was required, whether by delivery of property specifically

decreed, the arrest and imprisonment of the judgment-debtor, or attach-

ment of his property or otherwise ; but this defect in the application will

not, I consider , render it of no legal effect for the purposes of limitation.

All that the law of limitation enacts is that the limitation shall run from
the date of applying to the Court to enforce or keep in force the decree,

and all that would seem to be required is that there shall have been an

application with the object of enforcing or keeping in force the decree. We
should strain the language of the law by putting any other construction on
it. If the application is such as to show that it was made with that

object, though informal, it will be an application within the meaning of

the law of limitation, and there can be no doubt in this case that the

application had the object of enforcing and keeping in force the decree.

But the law of limitation also provides that the time shall run from
the date of issuing a notice under s. 216 of the Code of Civil Procedure. A
notice was issued in this case by the Court acting under s. 216 upon the

application above referred to, and it appears to me, too, that the date of

the notice will give a period from which the limitation will run. The
issue of such a notice is incumbent on the Court where an application has
been made under the circumstance [680] stated in s. 216. The issue of

the notice is the act of the Court apart from any requisition by the decree-

holder to issue it, and I think it cannot be held that this act of the Court,
when purporting to be done under the authority of s. 216, is illegal, and
notice issued of no legal effect in consequence, merely because the applica-
tion filed by the decree- holder, with reference to which the Court acted,

may have been irregular in form, or defective in some of the particulars

required by s. 212. The fact that the Court treated the application as

one for enforcing the decree and issued the notice upon it under s. 216 of

Act VIII of 1859 appears to me sufficient.

I find that the rulings of this Court have been conflicting on the

points raised in this case. While two rulings (I) have been pointed out

against the view now taken, a later one (2) is in favour of it.

The order of the lower appellate Court is reversed and that of the

Court of first instance restored, and this appeal is decreed with cost.

Appeal allowed.

(1) Franks v. Nunch Mai, H.C.R. N.W.P. 1879, p. 75; Misc. 8.A. No. 60 of

1876, dated the 14th December 1876.

(2) Misc. S.A. No. 35 of 1877, dated the 26th June 1877. In this case the decree-

holder applied, on the 31st August 1870, in the form required by s. 212 of Act VIII of
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Before Mr. Justice Pearson and Mr. Justice Oldfield. APPEL-

LATE
EMPRESS OP INDIA v. KARAN SINGH. [lObh June, 1878.] ~

URIMINAL*
Summary trial Record in appealable case Judgment Error or defect in proceedings

Ac!, X of 1872 (Criminal Procedure Code), ss. 228, 283. 1 ^ 680=
E was tried by a Magistrate in a summary way and convicted. He appealed 2 Ind. Jur,

to the Court of Sestion, which quashed his conviction on the ground merely that gg^ >

the substance of the evidence on which the conviction was held was not [681]
embodied in the Magistrate's judgment. Held, that the Court of Session should
not have quashed the conviction merely by reason of such defect, but if it found
it impossible to dispose of the appeal because of such defect, it should have

required the Magistrate to repair the same by recording a judgment in which the
substance of the evidence should be fully embodied, and, if necessary, re-examin-

ing the witnesses for that purpose, or to have ordered a re-trial with that view.

ONE Karan Singh was tried in a summary way for the offence of

receiving stolen property, under s. 411 of the Indian Penal Code by Mr.
C. W. Whish, Joint- Magistrate of Basti, and convicted. On appeal by
Karan Singh to Mr. J. C. Daniell, Sessions Judge of Gorakhpur, the con-

viction was set aside by the Sessions Judge on the ground that the Magis-
trate had failed to comply with the provisions of s. 228 of Act X of

1872, and record a judgment embodying the substance of the evidence on
which the conviction was had. The Sessions Judge's judgment was as

follows :

"
In this case the subordinate Magistrate has disregarded the

provisions of s. 228, Criminal Procedure Code, and has not placed on record

a judgment embodying the substance of the evidence on which the convic-

tion was had. His judgment contains the points required by s. 227, bub

omits the additional matter required by the next section. The subordinate

Magistrate says that the evidence the defendant sold the bullocks is
1

thoroughly reliable
'

and
'

very respectable eye-witnesses
'

proved the trans-

action, that the proof that both the bullocks were stolen is established by
1

undoubted proof,' but as no detail or description of the evidence is given

by the subordinate Magistrate as is required by law, and without which
this Court can form no independent opinion on the character of, or weight
which should be attached to, the evidence thus eulogised by the subordi-

nate Magistrate, his proceedings cannot but be held to be at variance with

the law and prejudicial to the prisoner. The sentence appealed against
must therefore be quashed, and the appellant is ordered to be released."

The Local Government appealed to the High Court against this

judgment.

1859, except that be did not state what was the assistance he desired from the Court.
Ha stated in bis application as follows :

" Let a notice be issued, and then other applica-
tions will be made." A notice was accordingly issued, but as the decree-holder took no-

further steps in the matter notwithstanding that the Court called on him to do so within
three days, the execution-case was struck off the file. Similar applications were made by
the decree-holder in March 1872, and on the 22nd January 1875, under which notices

were issued. The first of these was struck off the file because the decree-holder failed to

comply with the Court's order to make any application he had to make within five days.
The second was struck ofl on the decree-holder's application. He applied on the 1st

September 1876 for the execution of the decree by the arrest of the judgment-debtor,
Stuart, C.J., and Present, J held that the decree was capable of execution, observing
that

"
all the applications appear to have been designed to keep in force the decree : the

present application was within three years of the last application and a fortiori within*

three years of the notice issued thereunder."
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The Junior Government Pleader (Babu Dwarka Nath Banarji) for the

appellant, contended that, as the defect on account of which the Sessions

Judge had set aside the conviction did not prejudice the accused in his

defence, the conviction should not have been set [682] aside s. 283 of

Act X of 1872. The Magistrate has recorded a judgment in accordance

with the provisions of s. 228 of Act X of 1872. If the Sessions Judge
considered that the Magistrate's judgment was not in accordance with

law, he should have ordered a new trial and not have quashed the

conviction.

Babu Dwarka Nath Mukarji for Karan Singh.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. From the judgment of the Magistrate it may be

gathered that it was stated by more than one of the witnesses for the

prosecution, first, that the bullocks in question had been stolen : secondly,
that they were brought for sale by the prisoner into mauza Amlea ; and,

thirdly, that he did actually sell them for a very good price. Neverthless

the Sessions Judge is of opinion that the substance of the evidence on
which the conviction was had is not embodied in tho judgment, apparently
because it does not set forth ia detail the deposition of each several witness.

It is no doubt important that the evidence should be so set forth in the

judgment as to enable the appellate Court to perform its functions in

appeal. The prisoner's right of appeal must not be defeated in consequence
of an imperfect statement of the substance of the evidence. On the other

hand, it does not appear necessary to cancel a conviction and sentence nob

otherwise apparently exceptionable by reason of such a defect. The
Sessions Judge may have found authority in precedents (l) for the course

adopted by him in this case ;
but we think that, if he found it impossible

to dispose of the prisoner's appeal because the substance of the evidence for

the prosecution was not sufficiently embodied in the judgment of the

Magistrate, it would have been better to have required that officer to repair
the defect in his judgment by recording a judgment iu which the sub-

etance of the evidence should be fully embodied, and, if necessary, re-ex-

amining the witnesses for that purpose, or to have ordered a re-trial with
that view. We therefore cancel the Sessions Judge's order of the 28th

January last, and direct him to dispose of the appeal afresh in advertence
to the foregoing remarks.

Appeal allowed.

(1) The only reported case touching the matter seems to be Queen v. Kheraj Mullah,
11 B.L.B. 33, which is apparently opposed to the one under report.
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1 A. 683.

[683] APPELLATE CIVIL.

Before Mr. Justiee Turner, Officiating Chief Justice and
Mr. Justice Pearson.

MATHURA DAS (Plaintiff) v. BABU LAL
(Defendant).* [14th June, 1878.3

Acknowledgment in respect of a debt Limitation Act XI of 1871 (Limitation Act,
s. 20.)

B's agent, under the orders of B, wrote a letter to S containing an acknowledg-
ment in respect of a debt. This letter was headed as follows ;

"
Written by B to

S" The concluding portion of the letter was written by B in his own hand-
writing.

Held that, under these circumstances, there was sufficient evidence that the

heading of the letter was written by an agent duly authorized.

Held also, looking at the heading of the letter, that the letter was "
signed

"

by B within the meaning of s. 20 of Act IX of 1871.

[P., 10 B. 71 (73).]

THIS was a suit for money payable for money lent by the plaintiff to

the defendant. With reference to certain items of his claim, the plaintiff
relied on a certain letter, dated the 18th December 1874, as containing an

acknowledgment in respect of such items taking them out of the operation
of the limitation law. The defendant contended that the letter did not
contain any acknowledgment in respect of a debt, and that it was not signed

by him within the meaning of s. 20, Act IX of 1871. The Court of first

instance held that the letter did not contain any such acknowledgment,
and that it was not signed by the defendant within the meaning of that

section, and dismissed the plaintiff's claim in respect of such items.

The plaintiff appealed to the High Court, impugning the decision of

the Court of first instance on the question of limitation. The letter on
which the plaintiff relied and the material fact of the case are set forth la

tho judgment of the High Court.

Mr. Conlan and Pandit Bishambar Nath, for the appellant.

The Junior Government Pleader (Babu Dwarka Nath Banarji), Lala
LaltaPrasad and Shah Asad AH, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
TURNER, O. C J. The plaintiff, appellant, carries on the business of

a banker in the Lashkar of Gwalior, and the defendant, [684] respondent,
is resident of Allahabad who for some years accepted contracts in the
Lashkar. In the course of his business the respondent had monetary
dealings with the appellant, and in respect of those dealings the appellant!

asserts that a sum of Rs. 14,812-8-3 is due to him for principal and inter-

est, and to recover this sum lie has instituted the present proceedings. It

is admitted that several of the items of the claim are barred by limitation,

unless the appellant can establish that, by an acknowledgment of the debt

or payment of interest, a new period of limitation accrued. In proof of an

acknowledgment, the appellant relies on a letter he received from the
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1 A. 683.

'First Appeal No. 127 of 1877. from a decree of Rai Makhan Lai, Subordinate

Judge of Allahabad, dated the 27th September, 1877.
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respondent, bearing date Mansgar Sudi, lOfch Sambat 1931, corresponding
with fcbe 18th December 1874, and which is in the following terms :

"
Written by Babu Lai to Shah Benarsi Das, Camp Gwalior, dated

Mansgar Sudi, 10th Sambat 1931.
"
After tendering my compliments, I beg to say that your letter came,

and I know the contents thereof. I received my account in which you
have struck a balance of Rs. 17,679-2-0 of the Chandauri coin. You have
written me to debit and credit the same, and I have known it. The account

is correct, but it has not been running for the last two or three years, and

my papers are at Lashkar. Now-a-days a marriage is to be celebrated in

my house. I shall send for the papers from Lashkar in Phagun. and after

examining them, I shall make pucka debit and credit entries in my ac-

counts, and shall write you to do the same ; then I shall make arrangement
for the payment of the money. If I fail to procure the money till Phagun,
then, according to our agreement at Cawnpore, I shall give you some pro-

perty yielding a monthly rent of Rs. 150. You will deduct your interest

at 7f annas per cent., and the balance you may credit in2my account. In
our account of customs and tank there appears some difference in interest,

&e. The letter written by me is with you. You should send the same to

me. I shall examine the accounts according to the terms agreed upon by
us. We shall give credit for any mistake on either side. You have nob

charged interest on the item relating to the tank, but I shall charge it. I

had drawn a hundi for Rs. 5,000 on you, for which you have got a rukka
written by me and Babu Sahib. You should send the same to me all

right. Mansgar Sudi, 10th Sambat 1931. If there be any mistake, credit

shall be given or taken."

It appears that Bhikhari Das, gomashta of the appellant, accom-

panied by Gaj Mai, came to Allahabad to obtain from the respondent the

payment of the amount then due to the appellant, which was shown by an
account then delivered to the respondent to [68SJ amount to|Rs. 17,679-2-0.

The respondent stated that he was unable at once to satisfy the demand,
but undertook to pay it within two or three months, and that if he failed

to do so he would give security. For the satisfaction of the appellant it

was arranged that the respondent should send him a letter expressing the

terms he had offered, and a draft was prepared by Bhikhari Das of which
the respondent did not approve, and he then dictated to Bhikhari Das the

draft which was subsequently faired out by his own gomashta and is the

letter dated Mansgar Sudi, 10th Sambat 1931, to which we have referred.

The respondent has admitted, in his deposition taken on the 19th July
1877, that this letter was written by his directions, and it is proved that

the concluding words
"

all right, &c.," to the end of the letter, are in his

handwriting. The effect of this letter is to admit the existence of a debt

due by the sender to the person addressed. While admitting that the

account rendered is on the face of it correct, the sender of the letter

reserves to himself the right of testing the account by his own books be-

fore finally allowing it to be correct, and he then promises to pay what

may be due at a time stated, and in the event of default to give security
for the debt.

It cannot be doubted that, if this letter has been "signed" by the

respondent or his agent duly authorised in that behalf, it constitutes

a sufficient acknowledgment to satisfy the Limitation Act.

It is not the practice of Hindu bankers to sign their letter at the foot.

Their letters are ordinarily headed, as is the letter on which the respondent

relies, with an intimation of the person to whom the letter is addressed
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and of the person by whom it is sent. The admission of the respondent
that the letter was written by his gomashta by his orders, and the

circumstance that he added a paragraph at the conclusion, is sufficient

evidence that the heading was written by an agent duly authorised.

There remains the question Is thia heading a signature within the

meaning of the Limitation Act ? The Act does not require that the

signature should be at the foot or in any particular part of the

document, and in our judgment, whenever the maker of an instrument

of his agent acting with authority introduces the name of the maker
with a view to authenticate the instrument as the instrument [686]
of the maker, such an introduction of the name is a sufficient signature.

We do not mean to say that every introduction of the name of the

maker into an* instrument is a signature. As expressed in an English
decision on the Statute of Frauds, the introduction of the name must
amount to an acknowledgment by the party that it is his instrument, and
if the name does not give such authenticity to the instrument, it does

not amount to what the Statute requires, Addison on Contracts, 7th Ed.,

159. In the heading of such a letter as that which is before us it is clear

the name of the sender is introduced to authenticate the letter, or, in other

words, to assure the person to whom it is addressed that the letter is sent

by the person named. We consequently find that the letter is
"
signed

"

by the sender within the meaning of the Limitation Act, and that it con-

stitutes a sufficient acknowledgment of the debt to satisfy that Act. The
claim is therefore in no particular barred by limitation. (The learned

Judge then proceeded to determine the appeal on its merits.)

Appeal allowed.

i A. 686.

APPELLATE CIVIL.

Before Mr. Justice Turner, Officiating Chief Justice,

and Mr. Justice Pearson.

1878
JUNE u.

APPEL-

LATE

CIVIL.

KARAM ALI (Decree-holder) v. HALIMA AND OTHERS
(Judgment-debtors). [24th June, 1878.]

Execution of Decree Transfer of Decree by Operation of Law Act XXVII of 1860

Certificate to collect Debts Act VIII of 1859 (Civil Procedure Code), s. 208.

To enable the heir of a deceased person to apply, under s, 208 of Act VIII of

1859, for the execution of a decree held by such person, a certificate under Act

XXVII of 1860 is not indispensable.

KARAM ALI, the son of Mir Ali, deceased, applied for the execution

of a decree for money which had been held by his father. The Court

of first instance rejected the application for the reason that Karam Ali

had not obtained a certificate under Act XXVII of 1860 in respect of hia

deceased father's debts. On appeal by Karam Ali, the lower appellate

Court affirmed the order of the Court of first instance.

[687] Karam Ali appealed to the High Court.

Mir Akbar Husain, for the appellant, contended that Karam AH was

entitled to apply for execution of the decree, being admittedly the son

Miscellaneous Second Appeal, No. 12 of 1878, from an order of H. Lushington,

Esq., Judge of Allahabad, dated the 19th December 1877, affirming an order of Babu

Mritunjoy Mukerji, Muasif of Allahabad, dated the 13th August 1877.
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1878
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APPEL-

LATE

CIVIL.

1 A. 686.

of original decree-holder, deceased. He relied on Ikram Hossein v. Kirtee

Chunder (1) ; and Gopal Singh Deh v. Gopal Chunder Chukerbutty (2);

and Kalee Churn Singh v. Bam Surun Singh (3).

Babu Ram Das, for the resoondent.
The Court delivered the following

JUDGMENT.
The Munsif aopears to think that obtaining a certificate ia indispens-

able to the competency of an heir to apply for execution under s. 208 of

Act VIII of 1859. This is erroneous. A person who has not obtained a

certificate may apply under that section. It will of course be open to the

Court, in the exercise of the discretion vested in it, if there is any doubt
that the person applying for execution is entitled by inheritance to the

rights decreed, to refuse the application until a certificate has been obtain-

ed (4). The Munsif appearing to consider himself precluded from

exercising his discretion, we must set aside his order and the order of the

Judge, and remit the case to the Munsif that the discretion may be

exercised. Each party will bear his own costs of the proceedings in the

Judge's Court and in this Court.

Cause remanded.

1 A. 687.

APPELLATE CIVIL.

Before Mr. Justice Turner, Officiating Chief Justice, and Mr. Justice Pearson.

HAIDBI BAI (Plaintiff) v. THE EAST INDIAN RAILWAY COMPANY
(Defendant)* [27th June, 1878.]

Act X of 1877 (Civil Procedure Code), s. 549 Procedure in Appeal from Decree-
Security for costs,

Where the Appellate Court demands from an appellant securify for costs the
Court may extend the time within which it orders such security to be furnished,
but if no application is made for such extension of time and such security is not

furnished within the time ordered, it is imperative on the Court to reject the

appeal.

[Overr., 17 C. 512 (513,514) (P.C.) = 17 LA. 1 = 5 Bar. P.C.J. 493 ; N. P., 16 B. 2G3
(266) ; F., 11 C. 716 (717) J 11 M. 197 ; R., 21 B. 574 (579) , 8 O.C. 241 (244).]

[688] THIS was an appeal to the High Court from an original decree

in which the Court had, under s. 549 of Act X of 1877, demanded certain

security from the appellant for the costs of the appeal, on the ground
that the appellant was residing out of British India and was not possess-
ed of any sufficient immoveable property within British India. The ap-

pellant failed to furnish such security within the time fixed by the Court.

Mr. Hill for the respondents, defendants in the suit, applied for the

rejection of the appeal, contending that, under s. 549 of Act X of 1877, it

must be rejected.

* First Appeal No. 45 of 1878 from a decree of Rai Makhan I/al, Subordinate Judge
of Allahabad, dated the 21st December 1877.

(1) 3 W. R. Mis. 9. (2) 7 W. R. 393. (3> 11 W. R. 204.

(4) Where important questions arise, such as the legitimacy or illegitimacy of the

heir, the Court executing the decree ought not to decide them See Abidunissa
Ehatoon v. Amirunissa Khatoon, 2 C- 334.
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The Junior Government Pleader (Babu Dwarka Nath Banerji), for the
appellant, contended that the Court had discretion to extend the time fixed

by it for the deposit of security.

JUDGMENT.
The judgment of the Court was delivered by
TURNER, O. C. J. Security not having been filed within the time

ordered by the Court, the law is imperative that the Court shall reject the
appeal.

If an application for an extension of time had been made before the
expiry of the time within which it was ordered the deposit should be
made, tho Court might have extended the time ; it cannot do so afterwards.

The appeal is rejected with costs.

Appeal rejected.

1 i. 688 (PC )
= 2 C.L.R. 193 = 5 I. A 87-3 Sar. P.O. J. 807 = 3 Suth. P C.J. 329 =

2 Ind. Jar. 396.

PRIVY COUNCIL.

PRESENT :

Sir James W. Oolville, Sir Barnes Peacock, Sir Montague E. Smith and
Sir Robert P. Collier.

On Appeal from the High Gourt of Judicature for the North-Western

Provinces, Allahabad.

SHEO SINGH RAI (Defendant) v. DAKHO AND MURARI LAL (Plaintiffs).

[5th, 6th and 8th March and 136h April, 1878.J

Usage of Jaina Estate of Sonless Widow Her power to adopt Position of adopted
son Rights of Widow during Son's minority Declaratory decree when to be given
Obstruction to title Nuncupative will Special leave to Appeal.

On the evidence given in this case, held that, according to the usage prevailing
in Delhi and other towns in the North-Western Provinces, among [689] the sect

of the Jains known as Saraogi Agarwalas, a aonless widow takes an absolute
interest in the self-acquired property of her husband, has a right to adopt
without permission from her husband or consent of his kinsmen ; and may adopt
a daughter's son, who, on the adoption, takes the place of a son begotten.

Qurtre whether on such an adoption the widow is entitled to retain possession
of the estate either as proprietor or as manager of her adopted son.

A declaratory decree ought not to be nude unless there is shown to be a right
to some consequential relief, which, if asked for, might have been given by the

Gourt, or unless a declaration of right is required as a step to relief in some other
Gourt. Kattama Natchiar. v, Dorasing Teoar (1) approved.

A right to come to the Gourt to have a document or act which obstructs the
title or enjoyment of properly cancelled or set aside, or for an injunction
against such obstruction, would be sufficient to sustain a declaratory decree.

Sem'-ilf. Where a defendant sets up a nuncupative will as entitling him to pro-

perty in respect of wbioh the plaintiff asks for a declaration of his right a right,
to have such will declared null and void arises in cases where property legally

passes by a will of that nature, since a claim under such a will is not a bare

assertion of title, but the setting up of a specific act by which title to property

may be conferred.

A defendant obtained special leave to appeal to Her Majesty in Gounoil on the

ground that the oase involved questions of law of great importance to the Jain

sect, of wbioh he was a member. On the appeal coming on for hearing, he

A 1-61

(1) 15 B.L.R. 83 = 2 I.A. 169.
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1878
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PJRIVY

COUNCIL.

i A 688

(P.C.) = 2

G.L.R. 193=

5 I.A. 87 =
3 Bar. P.C.J.

807 = 3

Suth. P.G.J.

529 = 2

Ind. Jar,

396.

contended that the suit should have been dismissed by the Courts below as a

claim for a declaration of right in respect of which no consequential relief was

sought or could be given. Held that, considering the special grounds on which
the defendant had obtained leave to appeal, the somewhat technical character of

the defence he now put forward, and the general circumstances of the case, he

ought not to be allowed to insist on this objection.

[P., 8 A. 319(322) = A.W.N. (1885)118; 8 A. 365 = A.W.N. (1886) 129; R., 3 A. 55;
16 A. 379 (381) = A.W.N. (1895) 123; 29 A. 495 (511) = 4 A.L.J. 407=A.W.N.
(1907) 121; 30 A. 197 (223) = 5 A.L.J. 200 = A.W.N. (1908)79=19 B. 4-28 (459); 4

C. 744 (752) (P.C) = 3 C.L.R. 465 = 6 I.A. 15 = 3 Sar. P.C.J. 880
;
27 C. 379 (386) ;

310. 11(30) (P.C.) = 5 Bom. L.R. 845 = 7 C. W.N. 895 (90l) = 30 I.A. 249 = 13 M.
L.J. 381 = 8 Sar. P.C.J. 543; 16 M. 182 (185) ;

11 Bern. L R. 797 (805) ; 7 O.C.

187(190); 84 P.R. 1903 = 135 P. L.R. 1903; 95 P.R. 1909 = 212 P. L.R. 1910;
U.B.R. Civil (1892 1896), 529 (534) ; U.B.R. Civil (18g2 1896J, 623 (625).]

THE facts out of which this appeal arises are as follows :

Ishq Lai a Jain of the sect known as Saraogi Agarwalas, died in 1867,
without male issue, leaving self-acquired moveable property. After his

death, bis widow, Dakho, purchased from the Government, with funds

forming part of her husband's estate the absolute interest in certain lands

which he had held from Government under a grant for his life. After the

purchase her name was entered on the register as proprietor. On a

settlement of these lands in 1871, the settlement officer required Dakho
to declare who was to succeed her in the property, when she requested
that the name of Murari Lai, the son of her daughter, should be enter-

ed in the wajibularz as her adopted son and successor. To this Sheo

Singh Rai, surviving brother of Ishq Lai, objected that Dakho, not [690]

having obtained her husband's permission to adopt, could not make a valid

adoption without the consent; of her husband's relatives, which had not

been given. In consequence of this objection, the parties were referred by
the settlement officer, under an order dated the 15th July 1871, to the

Civil Court for a settlement of the questions in dispute between them.

On the 28th September 1871, the present suit was brought by Dakho,
as sole plaintiff, against the present appellant, Sheo Singh Rai, as defendant.

In her plaint she asked to be "maintained in possession as hitherto by
establishment of her exclusive right of inheritance to her husband's estate"

and to have the adoption by her of Murari Lai upheld, and his right

"permanently to succeed her after her death" declared in opposition to

the objection raised by the defendant before the settlement officer
;
and

also for a declaration that the defendant had no right of inheritance as

against the plaintiff according to the tenets of the Jain religion.

Sheo Singh Rai, by his written statement, objected that the suit would
not lie as Murari Lai was not a party, and the object of the suit was to

establish his future right ; and that the plaintiff herself had no cause of

action. As to the validity of the adoption, he contended that, adoptions

among the Jains being governed by the ordinary Hindu law. a widow
could not adopt any one unless with the permission of her husband or

the consent of his kinsmen, and in no case could she adopt the son of her

daughter. The fifth paragraph of the defendant's written statement was
in these words : "The plaintiff, as heiress of her husband, possesses only
a limited interest. Her right is not permanent, and she has no power to

alienate the property. The defendant, the brother of the deceased, is, under

the Shastras, as well as a verbal declaration of Ishq Lai, the owner and

possessor of his whole estate. The plaintiff only possesses a portion of

the property by way of maintenance for her life. She will hold it as long

as she lives, and then the defendant will be entitled to it as a reversioner."
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The case was heard by the Subordinate Judge of Meerut, by whom -1878

the following issues were recorded : (i) Has the plaintiff disclosed suffici- APRIL 13.

ent cause of action to enable her to seek relief in the Civil Courb ? (ii) Is

the plaintiff legally competent to sue in her [691] own right after she has PRIVY
divested herself of Che right of inheritance derived from her husband, and COUNCIL. '

having invested it in an adopted son ? (iii) By what Shasbras or text-book

are Jains governed? (iv) Did Ishq Lai, by a verbal declaration, constitute 1 A 688

the defendant (his brother) his heir-at-law, leaving only a life interest in (P.C )
= 2

his estate to his widow? (v) If not by usage and custom of the Jain sect, C.L.R. 193=*

did tbe widow legally succeed to her husband's estate in absolute and 51. A. 87=

exclusive right, and is she competent to adopts a son in her own right? 3 Sar. P.C.J,

Witnesses were examined for the plaintiff who gave evidence that the 807=3

Saraogi sect of Jains were not governed by the Hindu law, and that, Suth. P.C.J.

according to their usages, a widow had full power of alienation over her 329=2

husband's estate, and could adopt without his authority or the consent lid.

of his kinsmen, and that a daughter's son might ba validly adopted. On 396.

the other han>l witnesses were called by the defendant who deposed to a

directly opposite effect.

On the 31st May 1872, the Subordinate Judge dismissed the suit on

the defence raised on the second issue, holding that, according to her own
case, the plaintiff had pub herself out of Court by adopting a son, and so

divesting herself of any right in respect of which she could ask for a

declaratory decree.

On appeal to the High Oourt this dee-'sion was, on the 27th March
1873, seb aside, and the suit remanded to be heird on the merits, wibh

directions thab Murari Lai should be made a pirty, and for taking further

evidence as to the law of the Jains bearing on the questions in dispute.

With regard to the plaintiff's righb to maintain the suit, the High Court

held as follows :

"
Assuming the widow's righb after an adoption to be qualified and

limited, we consider that she would be entitled bo mainbain such a suit

as that; out of which this appeal arises. She is entitled, her right being

disputed, to require the Court to determine whether she takes by Jain law
an absolute interest in the property of her husband. She is entitled, her

right being disputed, to have a declaration of her right to make an

adoption, and of the validity of the adoption made in the exercise of that

right. The Court, if it be satisfied that an adoption has been duly mide,
would of course declare the effect of such an adoption on the widow's
estate. The [692] enjoyment ot the interest which she alleges she

possesses in the estate of her deceased husband having been threatened

by the negation of her rights by the defendant, it appears to us thab she

has a ctuse of action which entitles her to maintain this suit.

No appeal was made from this judgment, and the suit was subsequent-
ly dealt with on remand by the Subordinate Judge, who added the infants

Murari Lil as a plaintiff in the suit, and issued interrogatories to the

district officers of Delhi, Muttra, Benares, and Jeypore, with tbe request
that they would obtain an exposition of Jam law and customs on the

questions in issue from members of the Jain community. In reply to*

these interrogatories answers were received to the same effect as the

evidence given by the witnesses for the olainbiff at the original hearing.
In accordance with these answers the Subordinate Ju^ge, on the 22nd
December 1873, held thab the plaintiff was entitled to be maintained in

the lands in question on the ground of her exclusive and absolute righb

thereto as heir to her husband, and to have a declaration of tbe validity

483
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1878 of the adoption made by her, and of the right of her adopted son to

APRIL 13. succeed to the estate. The Judge also held that a nuncupative will by
the deceased in favour of his brother would not be valid against the

PRIVY widow, but be observed that this last point was immaterial, there being;

CoUKClL. no evidence of such a will having been made
'

The defendant, in appealing to the High Court, objected that the

1 A. 88 answers to the interrogatories issued by the Judge had not been given on

(P.O.) =2 solemn affirmation, and should not have been admitted as evidence. The
<,L R. 193= High Court admitted the objection and issued fresh commissions to the

fl I. A. 87= Commissioner of Delhi, the Judge of Benares, and the Collector of Muttra,

tar. F.C J. which were returned duly executed. On the evidence thus obtained the'

87=3 High Court, on the 27th November 1874, affirmed the decree passed on

Mrntti. P.C.J. remand by the Subordinate Judge. The judgment of the High Court will

29=2 be found printed at length at page 382 of the sixth volume of the North-

Ind. Jar. Western Provinces' High Court Reports. With reference to the alleged

336. nuncupative will, the High Court observed :

"
That a parol bequest is invalid against the widow, when made for

secular purposes, is generally admitted by all the witnesses [693] whose
evidence we have been considering, though two witnesses allow that small

gifts may be so made and that such a bequest, when duly proved, is valid

if made for religious purposes, so that it bear a moderate proportion to the

means of the husband. We need not, however, determine the Jain law

on this point in this suit, as the appellant has failed to prove that any
such bequest was made."

The defendant being dissatisfied with this decision applied to the

High Court for leave to appeal to Her Majesty in Council on the ground
that tba law of the Jain in no respect differed from the ordinary Hindu

law, and that the High Courb had been wrong, on the evidence before it,

in holding the contrary. On the 7th May 1875, the High Court granted
a certificate that the case was a fit one for appeal, but the appellant

having failed to make a deposit within six weeks as required under s. 2 of

Act VI of 1874, the Courfc. on the 1st July 1875, declined to admit the

Appeal. Against this order the defendant subsequently appealed to the

Privy Council, and on the 24th March 1876, on a representation that the

case involved questions of great importance to the Jain community,
obtained special leave to appeal.

Mr. Doyne and Mr. W. A. Raikes, for the appellant. The case of

Dakho as stated in her plaint disclosed no cause of action. Two things

were asked for in the plaint ; first, a declaration of the plaintiff's right

to be maintained in possession as heiress of her husband ; second, that

the adoption by her of her daughter's son should be upheld as a valid

adoption to her husband and herself. But the widow's right to present

possession and to enjoy for her life the lands in suit was not really

disputed by the defendant. The defendant had never sought to disturb

her possession. The suggestion of an oral will having been made by

Ishq Lai in the defendant's favour seemed to have been an after-thought

of the defendant's pleader when drawing up the written statement of

defence. It was a mistake to set up on the part of the defendant an absolute

title as heir. The defendant has not put forward any such claim before

the settlement officer, nor had he sought to establish it by evidence in the

proceedings in the present suit. It was apparent that the defendant had

never seriously relied on his heirship under an oral will. The remons-

trance which the defendant [694] had made against the irregular

entry of Murari Lai's name in the settlement papers as the widow's
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adopted SOD and successor could not afford bera cause of action. She had 1171
no locus siandi to maintain a suit for the declaration of the future APRIL 19*

and contingent; rights of Murari Lai. The objection to such a suit was
not removed by making Murari Lai himself a plaintiff. The rule as PRIVY
to declaratory actions was that, when no relief could be given, there COUNCIL
should be no declaration of abstract right. The cases of Sreenarain
Hitter v. Sreemutty Kishen Soondery Dassee (l), Raja Nilmony Singh v. i JL 688

Kalee Churn Bhattacharjee (2), and Kattama Natchiar v. Dorasinga (P.C.)=f
Tevar (3), established that the Courts ought not to make declaratory C.L.R. 198-
decrees, where no right had been shown to consequential relief, arising on the 5 I. A. 8T=
facts alleged and disclosed in the case. The defendant's right of appeal 3 Bar. P.C.J.

on the ground that the suit could not be maintained was not lost through 807<=I
his not having appealed when the High Court, on the 27th March 1873, Suth. P.C.J.

remanded the case for trial on the merits, since that was an interlocutory 52S a

order to which it was competent to object on the final appeal. Forbes ind. Jar.

v. Ameeroonnissa Begum (4), Shah Mukhun Lai v. Sree Kishen Singh (5). 395.

[Their Lordships intimated that, before entering on the question as

to Jain law and custom raised in the case, they desire to hear the respond-
ents' counsel on the question, whether the suit ought not to have been

dismissed, as one in which consequential relief could not be given.]

Mr. Cowie, Q. G. and Mr. Herbert Cowell, for the respondents. The
High Court had acted rightly under the provisions of s. 15 of Act VIII
of 1859. The test in such cases is whether relief might not be given
on what appears in the suit Sadut Ali Khan v. Khajeh Abdul Gunney (6).

The acts of the defendant amounted to a hostile invasion of the

plaintiff's rights affording ground for an action. The defendant disputed a

present right either of the widow or of her adopted son, by lodging what
was practically a caveat gravely affecting their right of alienation. [Sir

Barnes Peacock. Is the defendant's ace more distinctly hostile than the

[695] acts alleged in the Rajah of Pachete's case? (2)]. There is more
here than a mere assertion. On the defendant's objection, the Settlement

Officer refuses to make out a paper in which the widow was entitled to

have her rights recorded, and instead makes an entry requiring legal steps

to be taken to clear the matter. It therefore became necessary for the

widow to come forward. Moreover, the defendant had set up a nuncupa-
tive will, which he alleged had been made in his favour by Ishq Lai. He
had persisted in that pretension, making it a ground for his appeal to the

High Court that the Subordinate Judge had incorrectly held that there

was no evidence of such a will. The attempt to set up such a will was a

sufficient ground for a declaratory decree. In the case of Kattama Nat-

chiar (3), the acts alleged were inoperative to effect title, but here it was
otherwise. The defendant had obtained special leave to bring this appeal
on the ground that questions of law of the greatest interest and impor-
tance to the Jain community were raised by it. When the case comes on
for hearing, he takes an objection on a point not raised in his petition tor

special leave to appeal, on which, if he succeeds, those important ques-
tions which he desired should be considered will be altogether cut out

from consideration. Leave to appeal having been accorded on special

(1) 11 B. L. R. 171. (2) 14 B.L.R. 882-2 I. A. 71 (83).

(3) 15 B. L.R. 83 = 2 I. A. 169. (4) 10 M. I. A. 340 (359).

(5) 12 M. I. A. 184. (6) 11 B.L.R. 203 (227).
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1878 grounds, the appeal should have proceeded on these grounds. The obser-

APRIL 13. vations of the Privy Council in the case of Ram Sabuk Bose v. Eaminee
Koomaree Dossee (1) were applicable to his case.

PRIVY Mr< Doyne, in reply, contended that the expression
"
lodging a caveat

"

COUNCIL, did not correctly describe the defendant's proceedings. The effect of the
'caveat

' was not in any way to disturb the widow's previous possession.
1 A. 688 gne retained the same possession as before. Her claim to have Murari
(P.C.)=2 Lai's name inserted in thewajtbularz was clearly ultra vires. The Settle-

C L.R.193- ment Officer's duty was to make an entry of existing rights, not of future
5 I.I. 87=

rights. An entry of the latter kind would tend more than anything else
3 Bar. P C.J.

f;O c iou(j title. The plaintiff could not have sued fora declaration in
807=3

respect of the alleged oral will, since the assertion of its existence was first
Snth. P.C.J. made in the defendant's written statement.

[696] Sir Montague Smith intimated that their Lordships would
lad. Jar. reserve their decision on the point which had been argued until they had

39<V heard the whole case.

Mr. Doyne, for the appellant, admitted that, on the evidence before

it, the High Court was justified in holding that, according to Jain usage,
the widow of a sonless Jain has power to adopt a son to herself and to

her husband, such son on his adoption standing in the position of a son

begotten, without authority from her husband and without the consent of

his kinsmen, and that it is legal for her to adopt a daughter's son. On
that evidence, assuming the widow to have taken an absolute estate on
her husband's death, she became divested of that estate by the adoption,
and had no longer any interest entitling her to a declaration. The Subor-
dinate Judge was right when, in his original judgment, he dismissed the

suit on this ground. The decision of the Judge on the remand that the

widow was entitled to be maintained in possession as proprietor was

wrong on the evidence, and the High Court did not mend the matter by
substituting the alternative declaration that she was entitled to retain as

proprietor, or as manager on behalf of her adopted son. Such a decision

was bad from uncertainty. The declaration really sought in the plaint
was a declaration of the future rights of Murari Lai, whereas on the

evidence it appeared that Murari Lai's rights had vested. A declaration

in the terms of the plaint would be prejudicial to him.
Mr. Raikes followed on the same side.

Mr. Cowie, Q. C., for the respondents. There had been some discre-

pancy in the evidence given as to the rights of the female plaintiff. One
set of witnesses affirm that she has a life interest ; another that the plaintiff

Murari Lai has a present immediate right. The Court does not consider

it necessary to pronounce which evidence i<3 correct. It finds alternatively.
This is all that is needed for the present suit. The defendant objects
to the interest of both plaintiffs. The Court decides in favour of the

plaintiffs as against the defendant, but does not think it proper to decide

as between the plaintiffs.

Mr. Doyne replied.

JUDGMENT.
[697] Their Lordships took time to consider their judgment, which

was delivered by
SIB MONTAGUE E. SMITH. This is an appeal from a judgment of

the High Court of the North-West Provinces, which substantially affirmed.

(1) 14 B. L. E. 382 (394) = 2 I A. 71.
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a decree of the Subordinate Judge of Meerut. The suit was originally 1878

brought by the respondent Dakho, the sonless widow of Ishq Lai, in her APRIL 13.

own name
;
Murari Lai, her daughter's son, whom she had adopted, being

afterwards added as co-plaintiff. The defendant (the appellant) was a

younger brother of Ishq Lai. The family were Saraogi Agarwalas,
one of the divisions of the sect of Jains, whose laws and customs with -^_

regard to a widow's estate and her power of adoption differ, as the res- 1 A. 688

pendents allege, from the ordinary law by which Hindus are governed. (P.O.) =2
The difference gives rise to the principal questions to be decided in theC L.R. 193=

present suit. Ishq Lai died in 1867. He left considerable property, includ- 3 I. A. 87 =

ing Government notes, to the value of upwards of five lakhs of rupees. 3 Bar. P.O. J.

Tao widow took out the certificate of administration of his estate, and 807=3

obtained possession of it. It is admitted that the adoption by theMusam- Suth. P.C.J.

mat of her grandson was made without any authority expressly derived 829=2
from her deceased husband, and without the consent of his kindred Ind. Jar.

an adoption, therefore, which on that ground, as well as by reason of the 396.

relationship of the parties, would be invalid bv ordinary Hindu law.

The immediate occasion of the suit arose in the following manner: Ishq
Lai, who had been an army contractor, received from the Government as

a reward for services rendered during the mutiny a grant for his life of the

zamindari of mauza Nabali, in Pargana Bagpat, an estate to which Govern-
ment had acquired title by forfeiture. After his death the Government
offered to sell the mauza to his widow, and she purchased it at the price

of Ks. 6,206. It has been assumed that the purchase-money was paid
out of the proceeds of her deceased husband's estate. It appears that,

whilst making up the wazibularz (a document called by the Subordinate

Judge "the village administration-paper ") the Settlement Officer called

upon the widow to name her successor to the mauza, with a view to enter

the name in this paper, and that in answer to this requisition she requested
that the name Murari Lai should be recorded as her adopted son and
successor. The appellant objected [698] to this being done, and the

Settlement Officer thereupon ordered the following special entry to be made
in the ivazibnlarz :

"
Para IX. Regarding special tribes and customs of adoption, second

marriage, or succession.
"
Musammat Dakho desired that Murari Lai, her daughter's son,

whom she adopted, should succeed her after her death. But Sheo Singh
Bai, the younger brother of her husband, on hearing this, objected that ifc

is illegal that an adoption should take place without the permission of the

husband's near relations.
'

The Settlement Officer therefore passed the

following order on the 15th July 1871 : 'The parties may get this point
decided by the Civil Court, and all points of the paragraph shall be decided

by order of the Civil Court.'
'

Both the Courts in India have stated that the Settlement Officer in

calling upon the Musamraat to name her successor, acted in excess of his

powers. It has not been shown what is the precise object of the

wajibularz, nor what are the regulations or orders under which it is made.

The reference to
"
Paragraph IX. Regarding special tribes and customs of

adoptions, second marriage, or succession,
"
seems to indicate that, when

these special customs are found to exist, it is desired that they should be

recorded for the information of the settlement authorities. The Sattlement

Officer directed that the order he had made for the above entry should be

communicated to the Musammat by the tahsildar, and that she should be

advised to have the question of adoption settled by the Civil Court, The
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1878 present suit was thereupon brought ; and, in consequence of an objection
APRIL 13. which has been taken to its maintenance, as baing a declaratory suit only,

it will be necessary to advert to the proceedings in it.

PRIVY The plaint (the widow being sole plaintiff) assarts in a general and

COUNCIL, somewhat informal manner her claim to be maintained in possession,
"
by

establishment of plaintiff's exclusive right of inheritance to the estate of

1 A. 588 hor husband, composed of the mauza above described, and to uphold the

(P.O.) =2 adoption of Murari Lai, plaintiff's daughter's son, as well as his right

O.L.R. 198= permanently to succeed her after her death, by voiding the defendant's

fl I. A. 87= pretensions, under the usages and customs of the Saraogi -religion.
"

It

8 Sar. P.C.J. then alleges that the defendant, during the progress of the late settlement

807 = 3 raised the objection that the widow cannot, unless with the consent
Bath. P G.J. [699] of the relations of the family, make an adoption, and that the

529 = 2 plaintiff was referred to the Court by the settlement department.
Ind. Jar. The defendant, in his written statement, after objecting to the suit on

396. the grounds that the adopted son was not made a party to it, that the

entry in the wajtbularz did not give a cause of action, and that the suit

was unnecessary and premature, stated in his defence on the merits as

follows :

11

(iii) The law of inheritance applicable to the Jains is nothing
different from the Shastras. They are all subject to the common Hindu
Law. Therefore, both according to law and custom, the adoption of a

daughter's son is invalid ; moreover the custom of adoption is not

universally recognised among the people of this sect.
"

(iv) Among the Jains, a widow is not competent herself to adopt
a son unless with the permission of her husband or the consent of the

near heirs.
"

(v) The plaintiff, as heiress of her husband, possesses only a

limited interest. Her right is not permanent, and she has no power to

alienate the property. The defendant, the brother of the deceased, is,

under the Shastras as well as a verbal declaration of Ishq Lai, the owner
and possessor of the whole of his estate. The plaintiff only possesses a

portion of the property by way of maintenance for her life. She will

hold it as long as she lives, and then the defendant will be entitled to it as

reversioner."

Evidence having been taken respecting the customs and tenets of the

Saraogi Agarwala Jains, the Subordinate Judge r without specially deciding

upon these customs, dismissed the suit on the ground that the plaintiff,

by adopting a son who, upon adoption, would become, if his adoption
were valid, heir to his father,

"
had raised a barrier" to her own claim of

absolute right. Upon appeal to the High Court, the Judges were of opinion
that the Subordinate Judge had not sufficiently inquired into and ascer-

tained the special customs of the Jains, and that he was wrong in dis-

missing the suit. The Court, therefore, remanded the suit under s. 351

of the Civil Procedure Code, and directed that an opportunity should

be given for making the adopted son a party to the suit.

The following passage of the judgment contains the view of the Court

with regard to the nature and scope of the inquiry to be made by the

Subordinate Judge :

" We are invited by the pleaders of the parties in this Court to give

directions to the Court below on the questions of Jain law which are raised

in this suit.

[700]
"
The Jains have no written law of inheritance. Their law on the

subject can be ascertained only by investigating the customs which prevail
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among thflm ; and for the ascertainment of those customs we think the 1878
Court below would exercise a wise discretion if it issued commissions for APRIL 13.

the examination of the leading members of the Jain community in the

places in which they are said to ba numerous and respectable, viz., Delhi, PHIVY
Muttra, and Benares. The questions to be addressed to these gentlemen COUNCIL.
would be the following :

'

What interest does the widow take under Jain law in the moveable l A 688

and immoveable property of her deceased husband, and does her interest (P.O.) = 2

differ in respect of the self-acquired property and the ancestral property C L.R. 193 =
of her husband ? Is a widow under Jain law entitled to adopt a son with- 3 I. A. 87=

out having received authority from her husband, and without the consents Sar. P.C.J.

of her husband's brother? May a widow adopt the son of her daughter ? 807=3

By the adoption of a son, does the adopted son succeed as the heir of the Suth. P.C.J.

widow or as the heir of her deceased husband? Has the adoption of a 529=2

son by a widow any effect, and (if any) what effect in limiting the interest Ind. Jar.

which she takes in her husband's estate? And if the Subordinate Judge 396,

considers that the verbal gift which the respondent alleges is established

by proof, he might further inquire whether such a gift is valid as against
the widow ?

' "

Upon the suit being thus remanded, Murari Lai, the adopted son,

was made a co-plaintiff, the Musammat being appointed his guardian.
Commissioners to take evidence as to the customs of the Straogi

Agarwala Jains were then issued to Delhi, Jeypore, Muttra, and Benares,
and several leading members of that division of the Jain community were
examined under them at each of these places. The Subordinate Judge
ha3 thus summarised their evidence.

"
With the exception of one from Delhi, the others unanimously

declare (i) that in the absence of any son, a Jain widow succeeds to the

estate of her husband moveable and immoveable, in the absolute right,

(ii) That she can deal with it at pleasure and without restriction, (iii) That
she can adopt her daughter's son, without requiring any consent or authori-

ty from her deceased husband or relative, of such deceased ; and that

such adopted son would succeed to her deceased husband's estate in the same
manner as her own begotten son would have done, with a slight restric-

tion, (iv) That a nuncupative will by her husband would not be valid

against her ; but this last point does not at all bear on the case, seeing that

there is no evidence as to any such will having been pronounced."

[701] The Subordinate Judge then made a decree in favour of the

plaintiff in the following terms :

"
That the plaintiff is entitled to a decree to be maintained in posses-

sion of the zemindari property in question, on the ground of her exclusive

and absolute right thereto as heir of her husband, and for a declaration of

the validity of the adoption made by her, and of the right of her adopted

grandson by her daughter, there being nothing to prevent his succession

to the estate."

The defendant again appealed to the High Court, one of bis grounds
*

of appeal being that the witnesses, except at Jeypore, bad not been

examined on oath. Another ground was,
"
That the finding of the Sub-

ordinate Judge as to there being no evidence regarding the nuncupative
will by the deceased husband of the plaintiff in favour of the appellant
was incorrect."

On this appeal coming on to be heard, the Judges of the High Court

held that the evidence objected to had been irregularly taken, and being of
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1878 opinion that it would not be proper to decide the important questions of

APRIL 13. Jain Law involved in the case upon the evidence of the Jeypore witnesses

alone, they determined, before finally disposing of the appeal, to issue fresh

PfllVY commissions from their own Court to Delhi, Muttra, and Benares. These

COUNCIL, commissions were accordingly issued, and under them the original and
new witnesses were examined, whose testimony was given at greater

i A. 688 length than that on the first occasion. Upon the return of these com-
P.C.) = 2 missions, the cause was finally heard by the High Court, and the judgment

C.L.R. 193= now under appeal pronounced. It contains the following general account
5 I. A. 87= of the history and religious tenets of the Jains :

o QO * PCI
807 = 3

"
The parties are Saraogi Agarwalaa.one of the numerous sub-divisions

Snth P C J ^ khe sec ^ ^ Ja ins - What little is known of the history of that sect is

529 = 2 ^ k f und collected in the learned judgment of the Chief Justice of

Ind Jur Bombay in Bhagvandas Tejmal v. Rajmal, 10 Bom. H. C. E. 241. Eor

39g upwards of eleven or twelve centuries they have seceded from the creed

of the Vedas, and their religious tenets have more affinity with the pre-

cepts of the Buddhists than with those of the Brahmins. They recognize
the caste system of the Brahminical Hindus, and in such ceremonies as-

they retain generally avail themselves of the assistance of a Brahmin.
"
They differ particularly from the Brahminical Hindus in their

conduct towards the dead, omitting all obsequies after the corpse is burnt

or buried. They also regard the birth of a son as having no effect on the

future state of his progenitor, and, consequently, adoption is a merely

temporal arrangement and has no spiritual object."

[702] The Judges then proceed to an elaborate review of the decisions

in India in which the laws and customs of the Jains have been consi-

dered. It appears to have been contended before them, to use the words
of the Court,

"
that the applicability to Jains of the laws of the Brahminical

Hindus, or what is generally termed Hindja law, bad been established by
so many rulings that the Court was bound to apply it to this case ;" and,

further, that no uniform and consistent body of customs and usages existed

among the Jains which would enable the Court to affirm that the general
law was modified by them. It certainly appears that, in most of the decisions

referred to by the Judges, the Courts had held that there was no sufficient

proof of the existence of special customs among the Jains to displace or

modify the general law, though in others, where sufficient proof of special

customs appeared, effect had been given to them. Their review of these

previous decisions led the Judges to the conclusion that they were not

opposed to the view that the Jains might be governed, as to some matters,

by special laws and usages, and that, where these were satisfactorily

proved, effect ought to be given to them. The learned counsel for the

appellant who argued the case at their Lordships' Bar felt himself unable

to dispute the correctness of this conclusion.

It would certainly have been remarkable, if it had appeared that in

India, where, under the system of laws administered by the British Govern-

ment, a large toleration ia, as a rule, allowed to usages and customs

differing from the ordinary law, whether Hindu or Muhammadan, the

Courts had denied to the large and wealthy communities existing among
the Jains, the privilege of being governed by their own peculiar laws and

customs, when those laws and customs were, by sufficient evidence

capable of being ascertained and defined, and were not open to objection

on grounds of public policy or otherwise.

490



I.] SHEO SINGH RAI v. DAKHO i All. 704

It no doubt appears from the judgment of the High Court of Bombay 1878
delivered by Westropp, Chief Justice, in Bhaguandas Tejmal v. Rajmal (1) APRIL 1&*

that the Judges of that Court were not satisfied that in the Presidency of

Bombay usages had been established to exist among the Jains at variance PRIVY
with ordinary Hindu law. "Hitherto," they say," so far as we can discover, COUNCIL.
none but [703] ordinary Hindu law has been ever administered either in .

this island or in this Presidency, to persons of the Jaina sect."- This view 1 A. 688

was expressed by the Judges after considering and commenting upon several (PC.) = 2

extracts from historical and text writers. They also remark upon theC.L.R 193=

impolicy of introducing departures from the general law. Their Lordsbips, 5 I A. 87 =

however, do not understand the Judges to say that customs having such 3 Sar. P.C.J.

an effect may not lawfully be given effect to, if established by sufficient 807=3

evidence. On the contrary, their judgment contains this passage : Suth. P C,J.
"
But when amongst Hindus (and Jains are Hindu dissenters) some 529=2

custom different from the normal Hindu law of the country in which tha Ind- Jur.

property is located and the parties resident is alleged to exist, the burden 396.

of proving the antiquity and invariability of the custom is placed on the

party averring its existence."

Eeference was also made to the observations of this Board respecting
the proof required to establish customs in the case of Bamalakshmi Ammal
v. Sivanantha Perumal Sethurayar (2).

The facts in the case before the High Court of Bombay were that, after

the death of both husband and wife, the brothers of the deceased husband,
with the consent of the "Panch"(3), chose a nephew of the husband to be

his son by adoption. The evidence given in support of such a custom of

adoption was slight, and the Court held that it was not sufficiently proved.
It is said in the judgment, "not a single yati, or pandit or priest, or other

expert, either in the lore of the Jainas or of the Brahmans, has bean called

to prove the alleged custom." Undoubtedly such a custom being, as the

Judges point out, opposed to the spirit of the Hindu law of adoption, would

require strong evidence for its support, and such evidence appears to have
been wholly wanting in that case.

In the present case their Lordsbips consider that the Judges of the

High Court were right in thinking that their decision should be governed
by the evidence taken in this suit. This evidence, particularly that taken

at Delhi, is entitled to great weight, having regard both to the status of

the witnesses and to the consistent manner in which they describe the

custom. It is stated in the judgment below that
"
Delhi is the ohief seat

of the Jains in the north-west of India, and is the adjoining district to

that in which the property is situate." The manner in which the witnesses

were [704] called together to be examined, and their position in the Jain

community, are thus described in the judgment."
The Commissioner reports that, on receipt of the Court's commis-

sion, he called upon the Deputy Commissioner to furnish him with a list

of the names of the principal members of the Jain community residing in

Delhi ; that out of 125 persons whose names were so furnished, he selected

26 persons, whom he summoned to attend his Court, and that out of the

26, he examined six, of whom two, Zora Mul and Gyan Chand, were elders

of the council of the eect at Delhi appointed to determine all questions of

religious and social importance arising in the eect, while the other four

persons selected wore all of a rank that entitled them to admission to te

(1) 10 B.H.C.R. 241. (2) 14 M.I.A. 670, sec at p. 585.

(8) 'Panch' the senior members of the community acting as arbitrators.
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Lieutenant-Governor's Darbar. Of these also, one Baldeo Singh, deposed
APRIL 13. ne was a member of the council before- mentioned. Furthermore, the

Commissioner, at the instance of the appellant, took the evidence of two
PR VY others out of the 26 parsons summoned. As all the witnesses so selected

COUNCIL, by the Commissioner must be presumed to have been impartial, and as

either party was at liberty by the terms of the commission to produce any
1 A. 688 witnesses he desired should be examined, and the appellant availed him-
(P.C.) = 2 geif of this privilege only so far as to examine two of the witnesses sum-

C.L.R. 193= tnoned by the Commissioner, it is hardly going too far to say that no
5 I. A. 87= better parol evidence could be obtained than was taken under the Delhi

3 Sar. P.C.J. commission."
807=3 Their Lordships are relieved from an examination of this evidence in

Snth. P.C.J.
detail, since the learned counsel for the appellant felt constrained to admit

529 = 2 that the conclusions drawn from it by the Court ware in the main correct.
Ind. Jur. These findings are thus stated in the judgment, and their Lordships

396.
entirely concur in them :

Contrasting this evidence with that given by the independent
witnesses examined under the several commissions and having regard to

the position which several of the Delhi witnesses hold as expounders of

the law of the sect, it cannot ba doubted that the weight of evidence

greatly preponderates in favour of the respondents. It appears to us that,

so far as usage in this country ordinarily admits of proof, it has been

established thab a sonless widow of a Saraogi Ag-irwala takes by the

custom of the sect a very much larger dominion over the estate of her

husband than is conceded by Hindu law to the widows of orthodox

Hindus ; that she takes an absolute interest at least in the self-acquired

property of her husband (and as wa have said, it is not necessary for us to go
furthar io this suit, for the property in suit was purchased by the

widow out of self-acquired property of her husband) ; that she enjoys the

right of adoption without the permission of her husband or the consent of

his heirs : that a daughter's son may be adopted, and on adoption takes

the place of a begotten son. It also appears [705] proved by the more
reliable evidence that on adoption the estate taken by the widow passes
to the son as proorietor, she retaining a rignt to the guardianship of the

adopted son and the management of the property during his minority, and
also a right to receive during her life maintenance proportionate to the ex-

tent of the property ani the social position of the family.
"

The Court adds :

" We do not, however, desire to ba understood as ruling this point in

this suit for the widow, and the adopoed son has not been separately

represented at the bar, and we have not had the benefit of such assistance

from the bar on this point as on the other issues, there being at present no
contest between the widow and her adopted son as to their respective

rights. We shall affirm the decree of the Subordinate Judge declaring the

validity of the adoption and the right of the adopted son to succeed to

the estate in suit as a begotten son, but we shall vary the decree of the

Subordinate Judge so far as it declares the widow entitled to be maintained

in possession as proprietor, by inserting the alternative, or as manager on

behalf of her adopted son.
"

Their Lordships will advert hereafter to the form of the decree. They
will now proceed to consider the objections raised to the suit, on the

ground that it is merely declaratory, and can lead to no relief. It is

scarcely necessary to say that their Lordships desire to adhere to the

opinion declared in several decisions of this Board that s. 15 of the Indian
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Act VIII of 1859, relating to declaratory decrees, ought to receive the 1878
same construction as s. 50 of the English Act, 15 and 16, Vic,, c. 86, which APRIL 13;

is similarly worded, has received from the English Courts. In the last of

these decisions the English and Indian cases on the subject were reviewed, PRIVY
and it was laid down that a declaratory decree ought not to be made COUNCIL.
unless there is a right to some consequential relief which, if asked for,

might have been given by the Court, or unless in certain cases a declara- l A. 688

tion of right is required as a step to relief in some other Court Kattama (P.C.) = 2

Natchiar v. Dorasinga Tevar (1). C.L.R. 193 =
e QT _.

The question whether a right to some consequential relief exists must
'

~

therefore arise in all suits in which a declaration of title is sought. It is ^..o
'

enough for the present purpose to observe that a right to come to the
~

_

Court to have a document or act which obstructs the title or enjoyment of
U '

_''
property cancelled or set aside, or for an injunction against such obstruc- ~L

tions, would be sufficient to sustain a declaratory decree.
396.

[706] It was contended on behalf of the respondents that the inter-

vention of the appellant in the proceedings of the Settlement Officer, and
his objection to the entry in the wajibularz of the name of Murari Lai as

the adopted son of the Musumat, on the ground that the adoption was

illegal, was an act of obstruction against which they were entitled to

relief ; and if it had been shown that the entry thug objected to had been

necessary to the settlement of the mauza, or the completion of the title,

or the right to present possession, the contention might have been well

founded. But this has not been shown. It would seem that the mauza
had been already granted by the Government to the Musumat, and she

had been recorded as proprietor. The object of the paper appears to be,

as already stated, to record peculiar customs and rights for the inform-

ation of the Settlement Officer ; and although the Deputy Collector

asked for information as to the Musumat's successor, and upon the

appellant's objection to the entry of the adoption, placed his objection

upon the wajibularz and referred the parties to a Civil Court, their Lord-

ships would have felt great difficulty to say the least, if it had been neces-

sary to give a decision upon this point, in coming to the conclusion that

these proceedings were such an obstruction to the title or right of

possession as would sustain the decree.

Another ground on which it was alleged the plaintiffs were entitled

to relief was that the appellant had put forward a nuncupative will of his

deceased brother, by which he was made the proprietor of the estate,

and that the plaintiffs were entitled, if they had asked for it, to a decree

annulling that will. It would not probably be disputed that, if a fictitious

will in writing be set up, the heir, upon a proper case baing made, might
claim to have the document cancelled, and their Lordships are not

prepared to say that, in cases where property may legally pass by an oral

will, ananalogous right to have it declared null may notexist. A claim under
such a will is not a bare assertion of title, but the setting up of a specific

act by which title to property may be conferred. The reasons, LOO, for

giving such relief in the case of written wills would seem to apply to

nuncupative wills, and one of them, the probable deaths of witnesses, with

even greater force to the latter than the former. It was, however, contend-

ed on behalf of the appellant that [707] relief against this will was
not one of the objects of the original suit, which was confined to ,

(1) 15 B.L.B. 83 = 2 I.A. 169.
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1878 the intervention of the appellant in the settlement proceedings. Un-
APKIL 13. doubtedly the plaint refers only to this intervention, and the assertion

of this will appears for the first time in the defendant's answer. But
PRIVY it will be found, on reference to the proceedings, that the claim was

COUNCIL, persisted in after Murari Lai had been added as ^a co-plaintiff, and,

indeed, to the end of the suit. One issue framed at the first hearing of

1 A. 688 the cause was whether the verbal will had been in fact made, and one

(P.O.) =2 of the questions put to the witnesses examined upon the customs of the

C.L.R. 193= Jains was whether a verbal gift is valid against the widow. The commis-
3 I. A. 87= sions in which this question appeared were issued aftar the first remand to

3 Sar. P C.J. the Subordinate Judge, and after Murari Lai had been made a co- plaintiff.

807=3 In his judgment given after the return of these commissions, the Subor-

Suth. P.G.J. dinate Judge expressly finds on this issue that a nuncupative will by the

529 = 2 deceased hpsband would notbevalidas against the widow; and although he

Ind. Jur. adds that there was no evidence that such will had been
"
pronounced,'

396. the defendant, in one of his grounds of appeal to the High Court,

complains that this finding is not correct, andthe High Courtdeals with the

question of this will in its final judgment. The contention then on the

part of the appellant that hia putting forward of this will ought not to be

regarded, is reduced to the objection that it was not introduced into the

original plaint. It is, however, questionable whether when Murari Lai

was made a plaintiff, the suit ought not to be considered for this purpose
as a new suit, and whether the appellant having before that time put
forward the claim in question and persisted in it to tha end, relief might
not, if asked for, have been granted against it. It would not be necessary
that the suit should have bean in fact remodelled when Murari Lai became

plaintiff so as to ask for this relief, it is sufficient if it might have been so

remodelled, and relief obtained.

Their Lordships, however, do not think it necessary to give a definite

judgment on this question, because they are of opinion that, under the

circumstances in which this appeal to Her Majesty comes on to be heard,

the appellant ought to be precluded from insisting on his objection to the

decree on the ground of its being declaratory only.

[708] In his cetition to the High Court for leave to appeal to Her
Majesty, the appellant made no reference in the ground of appeal to this

objection to the decree. The leave granted by the High Court having be-

come abortive, in consequence of the deposit for costs not having been

made in due time, application to this Board for special leave to appeal
was made. In the pstition for this leave again uo reference was made to

this objection, but the application was based on the ground that important

questions affecting a larg i community were involved in the decision sought
to be appea'ed from. This petition, after fully stating the conclusions of

the High Court upon the evidence relating to Jain customs, contain the

following passage :

"
The petitioner now humbly submits that the suit is

one concerning properties of large value, and involving questions of great

importance of the sect of the Jain community, to which the petitioner

belongs." Their Lordships having, on this ground, advised Her Majesty to

grant special leave to appeal, they are invited, when the appeal comes on to

be heard, not to examine or consider the important questions thus indicated,

but to reverse the judgment on a ground which altogether excludes their

discussion. Their Lordships do not by any means intend to lay down, as

a rule, that no questions can be raised at the hearing which are not indi-

cated in the petition for special leave to appeal; but, in the present case,

considering the whole course of the proceedings in the Court below, to
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which they have fully averted, the importance of the questions upon 1878
which the appellant obtained special leave to appeal, and the somewhat APKIL 13.

technical character of the objections raised to the maintenance of the

suit, they think the appellant ought not, at this stage, to be allowed to PRIVY
insist that, by reason of these objections, the decree appealed from should COUNCIL,
be reversed.

Exception has been taken to that part of the decree of the High Court l A. 688

which varied the decree of the Subordinate Judge declaring that the widow (P.O.) = 2

was entitled to be maintained in possession as proprietor, by substituting C.L.R. 193=
the declaration that the widow is entitled to retain possession of the 5 I. A. 87=
estate, either as proprietor, or as manager thereof on behalf of her adopted 3 Bar P.C.J.

son. Murari L%I. The substituted declaration, being in the alternative, is 807=8
no doubt in one sense uncertain, but it is independent of the other de- Suth. P.C.J.

clarations which decide the right of the parties as between the plaintiffs on 529=2
the one [709] side, and the defendant on the other, and repel the defend- Ind. Jar.

ant's pretentious. The Court, indeed, could not properly make a binding 396.

declaration as between the adoptive mother and the adopted son, both being
plaintiffs. It is no doubt on this account that the decree, whilst it declares

the rights of the widow to present possession as against the defendant, is

framed in a form which avoids prejudice to the rights of the plaintiffs

inter se.

In the result their Lordships will humbly recommend Her Majesty to

affirm the decree of the High Court with costs.

1 A. 709.

APPELLATE CIVIL. .

Before Sir Robert Stuart, Kt., Chief Justice and Mr. Justice Pearson.

DEBI SINGH (Defendant) v. BHOP SINGH AND OTHERS (Plaintiffs)
*

[24th April, 1878.]

Pre-emption Pleader's Fees Act XX of 1865, s. 37.

Held, in a suit for pre-emption, where it was found by the Court that the

actual price of the property was less than the price stated in the deed of sale and
the Court gave the plaintiff a decree with costs, that the amount payable by the

defendant in respect of the fees of the plaintiff's pleader ought to be calculated,
not on a valuation of the property which was found to be false, or on the amount
on which the Court fee on the plaint was paid, but on the real value of the

property as found by the Court.

THIS was a suit to enforce the plaintiffs' right of pre-emption in

respect of certain shares in certain villages. The suit, which was founded

on special agreement, was valued, for the purposes of the Court Fees Act,

at Rs. 1,370 50. For the purposes of jurisdiction it was valued at Rupees
6,000, the amount entered in the deed of sale as the price of the property.

This price the plaintiffs alleged was not tb.3 actual price of the property.

The Court of first instance found that the actual price of the property was
Rs. 2,300, and gave the plaintiffs a decree with costs.

The defendant appealed to the High Court, contending,, among other

things, that the fees of the plaintiffs' pleader ought not to be calculated on

the value of the property as stated in the deed of sale.

"First Appeal, No. 16 of 1878, from a decree of Babu Kashi Nath Biswas, Sub-

ordinate Judge of Moarut, dated the 8th November 1877.
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1878
APRIL 24.

APPEL-

LATE
CIVIL.

1 A. 709.

[710] Munshi Hanuman Prasad and Babu Oprokash Chandar, for the
appellant;.

Pandit Nand Lai, for the respondents.
The following judgments were delivered by the Court :

JUDGMENTS.

PEARSON, J., after disposing of the other pleas in appeal, continued :

The pleader's fee clearly should nob be reckoned upon a valuation of the

properties which is found to be false. Whether it should be calculated on
Us. 2 300, the real value as found in the decision, or Ks. 1,370-5-0, the
amount on which the Court fee on the plaint was paid, may be a question.
The latest opinion seems to be in favour of the former mode of calculation,
which should therefore be adopted in substitution for that which has been

adopted in the Court below. With this slight modification, I would affirm

the lower Court's decree and dismiss the aupoal with costs.

STUART, C.J. I entirely approve of the view taken of this case by
my colleague, Mr. Justice Pearson and I quite agree with him as to the

principle on which the pleader's fee should be calculated. The appeal is-

dismissed with costs (1).

Appeal dismissed.

1 A. 710 (F.B.) = 3 Ind. Jar. 72.

FULL BENCH.
Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,

Mr. Justice Turner, and Mr. Justice Spankie.

A. L. SEALE (Defendant) v. BROWN (Plaintiff)* [24th April, 1878.]

Will Executor, Power of Act X of 1865 (Secession Act), s. 269 Mortgage Power of
Sale.

Certain persons, being executors of the will of an Englishman domiciled in

India, such will having been made after the Indian Succession Act came into

operation, and charging the testator's estate with the payment of his debts

having as such executors borrowed certain moneys from a bank wherewith to

discharge debts incurred by them in the administration of the estate of [711]
the testator, gave as such executors to such bank a bond for the payment
of such moneys on a certain date. By a second instrument, bearing the same
date as the bond, they mortgaged as such executors aforesaid to the manager
of such bank all their right, title, and interest in certain real estates of the

testator, as security for the payment of the moneys, authorising and empower-
ing, in default of payment of the same, the manager, his successors or assigns,

absolutely to sell such real estate, either by private sale or public auction,
for the realisation of the moneys and to sign a conveyance or conveyances,
and a receipt or receipts for the purchase money, and declaringjthat such convey-
ance or conveyances, receipt or receipts, should be as valid as if the same were

signed by them. By a third instrument, bearing the same date as the other

two, they as such executors aforesaid constituted the manager of the bank for

the time being their true and lawful attorney for them and in their names and
as their act and deed to sell such real estate and to do all acts necessary for effect-

ing the premises.

*
Regular Appeal, No. 99 of 1876, from a decree of R. Alexander, Esq., Subordi-

nate Judge of Dshra Dun, dated the 20th May, 1876.

(1) Under tbe rules framed by the High Court uuder s. 37 of Act XX of 1865. in

suits for moveable and immoveable property, where the amount or value of the claim
does not exceed Rs. 5,000, five per cent, is the largest amount payable by any party in

respect of the fees of his adversary's pleader. After R ;. 5,000 and up to Rs. 20,000,
two per cent, is payable, vide G.O. dated the 23rd April 1866.
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Default having been made in payment of the moneys by an instrument in writing 1878
which reoited the instruments already mentioned, the manager of the bank for APRTT 04
the time being, described as such in the exercise of the power of sale and for the

purpose of re-imbursing to the bank the moneys, granted and conveyed to B such
real estate and all the estate and interest therein of the executors freed from the FULL
mortgage above reoited, and the manager for the executors executed the usual
covenants for title and further assurance. 7J, having been resisted in obtaining
possession of such real estate under such conveyance by a legatee of the testator,

~
sued the legatee and the executors for a declaration of right to, and for possession

"O
of, such real estate in virtue of such conveyance. The legatee contended that the (F. B.)

executors had no authority to confer a power of sale, 3 lad. Jar.
Held 'STUART, C J., dissenting) that the executors had such authority under 72,

a. 269 of the Indian Succession Act, and that the conveyance was accordingly
valid and operated to transfer the property to B.

THE plaint in this suit stated that the plaintiff claimed to obtain a

declaration of right to, and recover possession of, the estate called Rock-

ville, or Jabberkhat, situated in the district of Dahra Dun, adjoining the

Cantonment of Lindour by virtue of a deed of sale, dated the 19ch October

1875, and executed under a written power of sale, dated the 20th July
1874, from the defendants Sarah Emma Saale, Robert Edward Seale,

and William Frederick Seale, acting as executrix and executors of the will

of the late Colonel Robert Henry Seale, deceased, the owner of the said

estate, the said deed of sale being executed by the defendants the D 'ihi

and London Bank in favour of the plaintiff in consideration of Rs. 35,000 ;

and that the cause of action arose on the 16th December 1875, when the

defendant Alfred Leonard Seale refused to deliver possession of [712] the

said estate to the plaintiff, and deniei the plaintiff's title thereto, as well

as the validity of the said deed of sale. The defendant, Alfred Leonard

Seale, set up as defence to the suit, amongst other matters, that the deed

of sale was invalid, the defendants, Sarah Emma Seale, Robert Eiward
Seale, and William Frederick Seale, having no power under the said will

to delegate to the defendant Bank their powers as executrix and executor

to sell. The material facts of the case were these :

Colonel Robert Henry Seale, an Englishman domiciled in India, by
his will dated tha 24th March 1869, charged his real and personal estate

with the payment of all his just debts, and appointed his wife, Sarah Emma
Seale, and three of his children, Mary Victoria Read, Robert Eiward Seale

and William Frederick Seale, executors. Colonel Seale died on the 1st April

1869, and probate of his will was granted to all the persons appointed by
him as executors. In December 1869, Mrs. Seale applied to the Delhi and
London Bank for a loan to discharge debts incurred in the administration

of the testator's estate, offering to mortgage a portion of the estate as secu-

rity for the loan. The loan was granted, a bond to secure the amount
being executed by Mrs. Seale, R. E. Seale, and W. F. Seale, ae executors,
and a mortgage deed of a portion of the estate being executed by Mra.

Seale, as executrix. The debt thus created not having been discharged, on
the 21st August 1872, another bond for the amount due was executed by
Mrs. Seale, R. E. Seale and W. F. Seale, as executors of Colonel Seale. and

by the same persons in the same character a portion of the testator's estate

was mortgaged to secure the amount due on this bond. Default having
been made in the payment of this bond-debt, the Debli and London Bank
instituted a suit for its recovery and for an order directing the pale of the

mortgaged property for the satisfaction of the debt. On the 15th July 1874,
the cause came on the trial, but before its decision it was withdrawn, terms

having been arranged between the parties and embodied in the deeds next;
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1878 mentioned. By a bond dated the 20bh July 1874, Mrs. Seale, R. E. Seale,
APRIL 24. and W. F. Seale, describing themselves as executors of the will of Colonel

Seale, bound themselves to pay to the Bank Rs. 34,250 and interest. By a
FULL second instrument, duly registered and bearing the same date as the bond, the

BENCH, same persons [713] under the same description, conveyed to the Manager of

the Bank as security for the debt created by their bond, all their right, title,

1 A. 710 and interest in the estates of the testator known as Rockville and FairyLand:
(F.B.) = and in the event of default being made in payment of the sum secured by

3 Ind. Jar. the bond, they authorised and empowered the Manager of the Bank, his

72. successors or assigns, absolutely to sell the properties mortgaged either

by private sale or public auction for the realisation of the amount due OD
the bond : to sign a conveyance or conveyances, and a receipt or receipts
for the consideration money : and declared that such conveyance or con-

veyances, receipt or receipts should be as valid as if signed by them. By
a third instrument also registered and bearing the same date, the 20th

July 1874, the same persons, under the same description, constituted the

Manager of the Bank for the time being their true and lawful attorney for

them and in their names, and as their act and deed, to sell the estates of

Rockville and Fairy Land, and to do all acts necessary for affecting the

premises. Default being again made in payment of the bond-debt, the

Bank caused the property to be advertised for sale and eventually found a

purchaser. By deed dated the 19th October 1875, which recited that afc

the date of the original loan Mary Victoria Read was resident in England,
and had declined to continue acting as executrix, and which recited the

several instruments to which reference has been made, Charles Edward
Beresford described as Manager of the Bank, in exercise of the power of

sale and for the purpose of reimbursing to the Bank the moneys advanc-

ed by and due to it, in consideration of Rs. 35,000 granted and conveyed
to Isabella Blackburn Brown, the plaintiff in this suit, the estate called

RockviDe with its appurtenances, and all the estate and interest therein of

Mrs. Seale, R. E. Seale, and W. F. Seale, as executrix and executors of the

testator freed from all claims of the mortgage of the 20th July 1874, and
the said Charles Edward Beresford, for the executrix and executors therein

named, executed the usual covenants for title and for further assurance.

When the plaintiff endeavoured in virtue of this sale to obtain possession of

Rockville, she was resisted by the defendant, Alfred Leonard Seale, a son
of the testator and a legatee under his will. She accordingly brought the

present suit to establish her title under the sale and to recover possession
of the estate.

[714] The Court of first nstance held that the deed of sale was
valid and gave the plaintiff a decree. The defendant, Alfred Leonard

Seale, appealed to the High Court upon the ground, amongst others, that

the executors of the will of Colonel Seale had no powor to delegate their

authority to sell to a third party.

The Court (Stuart, C.J., and Spankie, J.) referred to the Full Bench
the question whether the deed of sale, dated the 19th October 1875, being
a deed of sale not under the hands of the executors themselves, but by and
in the names of the persons to whom they delegated their authority under
the power of attorney dated the 20th July 1874, was valid, and was a

good and binding conveyance of the property it purported to sell.

Mr. Hill, for the appellant.

Messrs. Boss and Conlan (with them Mr. Quarry) for the respond-
ent.
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JUDGMENTS. 1878
APRIL 24

The following judgments were delivered by the Full Bench :

STUART, G. J. I am of opinion that, by the power-of-attorney given FULL
by the executors to Mr. Beresford, the Manager of the Delhi and London BENCH.
Bank, they delegated their authority to sell to that gentleman, but that!

the sale to the plaintiff was and is invalid. I would therefore allow this 1 A. 710

appeal for the seventh reason assigned, and reverse the judgment of the (P.B) =
Court below with costs. I have arrived at this conclusion after anxious 3 Ind. Jur*

consideration of the case, and of the legal principles on which its deter- 72.

mination depends. If I have not found any decision or dictum exactly in

points, there appears to be in the books the recognition and application of

principles and analogies all going to show that the sale by Mr. Beresford

to Mrs. Brown was not valid as against the defendant, and that therefore

the judgment of the Court below ought to have been for the defendant.

Viewed, indeed, in any light the question thus before us for decision is,

in principle, a most serious one, for if what was here done was validly

done, then undoubtedly executors and trustees have much larger powers
than is generally understood by lawyers, while if these executors have
exceeded the limits of their authority, we should be told so by the Court in

the last resort. I therefore trust that this case may go further, and that the

Judges of the Privy Council may have an opportunity of instructing us on
715] the subject. The case is one of pure technical law, having nothing

whatever to do with the legal customs and usages of India, nor does even
the Indian Succession Act, in my opinion, affect it in the slightest degree.
The three documents which are material to the case are fully set out in

the order of reference by Mr. Justice Spankie and myself ; and just let us
see how the case stands on these First, there is the testator's will, in

which, with the exception of charging his estate, real and personal, with
the payment of all his just and lawful debts, there is no express provision

for, or, indeed, any special recognition of the necessity of, such a sale as

we have to consider ; on the contrary, there is only one special trust to

sell, and that for a totally different purpose than for the payment of debts,
and appearing to show, too, that in the testator's mind at least there would
be no necessity for such a sale as this so-called sale to the plaintiff, viz.,

one for the personal benefit of one of his sons in consequence of his

infirmity and inability to earn a competency, and otherwise for the benefit

of the rest of his children. It is also to be considered that the debts for

the payment of which the sale to Mrs. Brown was made were not debts

incurred by the testator himself and left by nim to be paid out of his

estates, but debts incurred by the executors themselves in the course of

their administration. Then we have the second document mentioned in

the reference, viz., the power-of-attorney by which the executors "con-

stitute and appoint the Manager for the time being of the Delhi and
London Bank, Mussoorie, our true and lawful attorney for us and in our

names, and as our act and deed, to sell and negotiate the sale of the

houses and property situate in Landour, &o., and to perfect all or other

act or matter or thing whatsoever which shall or may be necessary or

requisite for effecting the premises, we, &o., hereby ratifying and confirming
whatsoever the Manager for the time being of the said Delhi and London
Bank, Limited, shall lawfully do or cause to be done for us or on our

behalf incor about the aforesaid premises by virtue of these presents."

Here it will be observed there is no recital of the will or the discretion in

ik to pay the testator's debts, nor of the fact that there were any suoh debts
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1878 existing, and of the necessity of paying those debts by meins of a sale of a
APRIL 24. portion of the estate, and that such estate should be the particular property

mentioned, but the Manager of the Bank is simply, and without any
FULL [716] reason assigned, directed to sell and negotiate the sale of the houses

BENCH, aQd property. There is no direction simply to maKe a subsidiary contract,

or to receive offers, which offers are to be communicated to, and congider-

1 A. 710 ed by, the executors, but a power to negotiate and conclude a sale and to
(F.B )= SQ\\

t
jn IJJ.JQ iarge8 t an(j most unqualified sense of the term ; and as if this

3.1nd. Jar. wagnot enough, the instrument goes on to empower the manager
"

to do
72. and to perfect all or any other act or matter or thing whatsoever which

shall or may be necessary or requisite for effecting the premises ;" that

is to say, the Manager is to effect the sale on any terms he pleases, and
in effect, to deal with the property directed to be sold as if he himself

was an executor or trustee of the will. If this is not a delegation of their

office and, pro tanto, of their estate by the executors, I cannot imagine
what delegation can possibly mean. One thing is certain, that Mr.

Beresford, the Manager, evidently considered it was complete so far as he

was concerned, and that he had, by means of it, acquired absolute control

over the property which it had been determined to sell, for he proceeds

himself, of hia own authority, to sell the property, and he executes a con-

veyance to Mrs. Brown as if the transaction were a matter exclusively

personal to him and her. This conveyance or deed of sale, no doubt, con-

tains recitals which goto justify the arrangements to some extent as

between the executors and him, but from beginning to end there is not the

slightest recognition in this deed of the rights and interests under the will

of the cestui que trust and legatees as parties and beneficiaries who are in

any wise to be accounted to. The operative part of this deed of sale is

remarkable as showing the merely personal character of both seller and

purchaser. It is preceded by the following singular recital: "And where-
as I (the Manager) being desirous of effecting a sale, Ae., under the power
hereinbefore recited

"
(by which he means the general direction in the will

to pay the testator's debts), "have for a great length of time advertised the

sale in the public newspapers, and have at last received an offer &c., of

Bs. 35,000 to be paid on the execution, registration and delivery of these

presents" (and of certain other instruments, none of which contained any
recognition whatever of the executors, &o., "and having communi-
cated the offer to the said exesutors

"
(it is not stated that the

executors gave any answer about the offer, or [717] in any way
gave their assent to its acceptance directly or indirectly),

"
and being

satisfied" (that is, the manager being satisfied) "that it is unlikely

any higher offer for the said estate will be made, etc., etc., have
decided upon accepting the said offer, and have duly communicated my
acceptance of it" (to the purchaser, Mrs. Brown).

" Now therefore koow ye
that I the said Charles Edward Beresford, in exercise of the said power of

sale" (that is, the power of sale given by the will to the executors), "and
for the purpose of re-imbursing to the said Delhi and London Bank,
Limited, the moneys advanced by and due to it

"
(that is, the manager's

own Bank), "and in consideration of the sum of Es. 35,000 to be paid by
the said Mrs. Brown "

(it is not said to whom, to the executors or to Mr.
Beresford himself),

"
do by these presents grant unto the said Mrs. Brown,

her heirs and assigns all those lands, forests, and houses, and heredita-

ments." It is unnecessary to go further with this deed of sale, which,
it will be observed, contains not only the most absolute and complete, but

the most thoroughly independent conveyance, by the Delhi and London
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Bank, Limited, of .all the property comprised in ib, and this solely in the

interest of the Bank itself, and without the slightest reference to the

rights of the defendant as a beneficiary under the will.

Now if all this does not amount to a delegation by these executors

to Mr. Beresford not only of the control of the property and its sale, but
of their discretion and of the confidence reposed in them by the will, I do
not know what possible arrangement of this kind can have that effect.

These executors undoubtedly, in my judgment, delegated their office, and,
in doing so, took no sufficient measures, indeed, no measures at all, to

protect the estate, and all that was done in virtue of that delegation was
of course illegal, and the sale to Mrs. Brown was and is valid. The legal

estate remained in the executors, and they undoubtedly did not divest

themselves of it by the power-of-attorney to the manager, and the

right and title to the property remains in the executors still. Although
retaining therefore complete dominion over the property under the will,

and bound in all transactions relating to it to exercise their own discretion,

they left everything to the discretion of their attorney, who appears to have
dealt with Mrs. Brown as if the property had become his own or the Bank's

independent estate. This they [718] could not do Sugden on Powers,
8th ed., pp. 179, 380 and the result therefore is that as against the
defendant Alfred Seale there has been no sale to the plaintiff.

As to s. 269 of the Indian Succession Act, that enactment, as I have

said, has nothing to do with the case. It relates solely to direct dealing

with, or on account of, the estate by the executor or administrator himself,

and not by means of delegation to any other person, or by means of any
other intermediary. The case of a mortgage under this section is quite
different from a sale out and out, for a mortgagor in that case retains in

his own person not only the equity of redemption, but the right to pay up
the debt on the contract made by it, such contract being the contract of

the mortgagor himself, and not of any delegated agent or attorney. For
these reasons my answer to this reference is that the sale-deed is not a

good and binding conveyance of the property it purports to sell.

PEARSON and TURNER, JJ., concurring. (After stating the facts of the

case as already set out, the judgment continued.) The questions addressed

to this Bench we understand to be the following : Whether the execution

of the sale-deed by Mr. Beresford selling under a power of sale created

by the executor of a will executed by an Englishman domiciled in India,

after the Indian Succession Act came into operation, is valid, and

whether, in the absence of other defects, such a conveyance operates to

transfer the property sold to the purchaser. We do not understand that

our opinion is sought on the question whether the deed of mortgage and
the power-of-attorney are invalid by reason that Mrs. M. V. Bead was no

party thereto or whether any objection on that ground is not answered by
the 271st section ot the Indian Succession Act, which declares that, when
there are several executors or administrators, the powers of all may, in the

absence of any declaration to the contrary, be exercised by any one of

them who has proved the will or taken out administration. The three

instruments executed on the 20th July 1874 must be regarded as parts of the

same transaction. The mortgage was intended to be a collateral security

for the bond. The power-of-attorney was intended to give effect to the

power of sale in the mortgage. The questions then put to us resolve

themselves into these: Are executors [7 1 9] under a will to which the

Succession Act applies competent to execute a mortgage of immovtmble

property, to create a power of sale in favour of the mortgagee, and to
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1878 appoint the agent of the mortgagee their attorney to give effect to the
APRIL v!4. power of sale.

In the case before us the testator charged his debts on his moveable
FULL and immoveable property, and in addition to this power executors have,

BENCH, under the Indian Succession Act, s. 269, which makes no difference

between moveable and immoveable property, power to dispose of the
1*4. 710 property of the testator either wholly or in pare in such manner as they
(F B.) = think fit. It has, we are aware, been held in England that before a power

3 Ind. Jur. of sale has been given to executors, they cannot sell by attorney, but it

has also been held by the Courts in that country that an executor may
mortgage with a power of sale property which by the law of England wholly
vests in him. In Russell v. Plaice (1), Lord Eomilly, when Master of the

Bolls, held that a purchaser was bound to accept an assignment of leaseholds

executed by a mortgagee under power of sale created by an executor.
"
The

power," said His Lordship,
"
which an executor, or administrator possesses

of making a valid mortgage includes in it a power to give all that is properly
incidental to that species of alienation. The power of sale given to

the mortgagee must be considered not as the delegation of a power intrust-

ed to the executor, which is a power to sell, for the benefit of the cestui

que, trust, but as the creation of a new power not for the benefit of the

persons interested in the testator's estate, but for the benefit of the persons
interested in the mortgage ;

it is a power to render the mortgage effectual,

and the right to create that power is incidental to the authority of the

executor to mortgage." In Bridges v. Longman (2), it was held that a power
to raise money by sale or mortgage authorises a mortgagee with a power of

sale (3). We have cited these rulings because the learned counsel for the

appellant relied in support of his argument on English authorities. But
the points raised must be decided by the law of India. The charge of

debts on the real and personal estate would probably be held sufficient by
itself to authorise a sale or mortgage by the executor for the payment
[720] of debts. There is it is true no express devise of the estate to the

executors, but there is a direction for the application of the rents and

profits during the life of the testator's widow, or until her remarriage, and
then a direction for sale, and it may be taken that the testator was aware
that by law his estate would vest in his executors, and that he intended

the powers and trusts created and declared by his will should be exercised

and performed by tbe executors.

The respondent is not, however, constrained to rely on the charge
created by the will. She is entitled to rest the validity of the sale on the

power given to executors by the Succession Act, and it is impossible that

any power could be conferred in larger terms. The executors may dispose

of the property of tbe deceased
"
in such manner as they may think fit."

This language, in our judgment, authorises an executor to execute a

mortgage with a power of sale. It is true that a power of sale is unusual

in mortgages made by natives of this country, but it is not an unusual

power in mortgages drawn after English precedents, and executed by and
in favour of Englishmen resident in India, and if it were unusual, we are

not prepared to hold, having regard to the wide language in which the

power to dispose of property is by law given to executors, that a power of

sale created in a mortgage by executors would be invalid. For the purpose
of his office an executor is by the law of India invested with the same

(1) 18 Beav. 21 = 18 Jur. 254 = 23 L.J. Chano. 441.

(3) Bee also In re Chawner's Will, L, R. 8 Eq. 569.
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powers of conveying a testator's estate as the ownar himself possessed.
It is of course his duty to mortgage or sell the estate only when there is

necessity for it. But in creating a power of sale in a mortgage he does

not, as Lord Romilly pointed out, delegate the duty imposed on him. In the

exercise of the discretion conferred on him he has decided that a mortgage
is necessary, and as a power of sale increases the value of the security
and facilitates the procuring of the required fund at the lowest rate of

interest, he for the benefit of those interested under the will creates a new
power to be exercised for the benefit of the mortgagee. The power-of-

attorney is simply auxiliary to the power of sale and almost invariably is

conferred by the same deed as the power of sale. It is not invalidated by
being created by a separate instrument. We therefore reply that the

conveyance to the purchaser is not invalid on any of the grounds suggested
in the referring order.

[721] SPANKIE, J. The executors in this case were acting under the

authority vested in them by s. 269 of Act X of 1&65, and not under any
power of sale delegated to them as a trust by the testator relying on the

exercise of their own personal discretion and judgment in effecting a sale.

The power given by s. 269 of the Succession Act is unqualified. They
may dispose of the property of the testator, real and personal, as they
think fit. They have the same power to deal with the property that the

owner himself would have had. If he could have empowered his agent or

attorney to sell the whole or any portion of the property, the executors can
do the same by virtue of the large authority given to them by the Act. It

would appear that we are not called upon to look to English law in reply-

ing to the reference made to us. I would say that the attorney in this

case could give a valid title to the purchaser acting as he was under the

authority given to him by the executors.

When the case was returned to the Division Court (Stuart, C. J., and

Spankie, J.), in disposing of the appeal, the following further observations

were made by Stuart, C J., on the question referred to the Full Bench :

STUART, G. J. This case was referred by us to a Full Bench as to

whether the sale-deed not being under the hands of the executors, but

by and in the name of the person to whom they delegated their authority

under the power-of-attorney, is valid, and is a good and binding convey-
ance of the property it purports to sell. All the Judges consulted have

now returned their opinions, and, with the exception of myself, they have
answered the reference in the affirmative, that is, they are all of opinion
that the sale-deed to the plaintiff is a valid conveyance of the property to

her.

Having fully considered all that has been recorded by my colleagues, I

.regret to say that I find myself wholly unable to adopt their reasoning, and

I remain of the opinion expressed by me in my judgment in the reference.

I am quite clear that s. 269 of the Indian Succession Act has nothing
whatever to do with this case. That section provides that

"
an executor

or administrator has power to dispose of the property of the deceased

either wholly or in part in such manner as be may think fit." Now this ia

a proposition which properly understood, it never occurred to me to contro-

vert. But [722] the question raised in the present case is a very different

one, and it is not whether any executor has power to dispose of any portion

of the testator's estate as he thinks fit, but whether he can refuse or abstain

from disposing of the property himself by handing over the duty, the

power, and the discretion to another party, a stranger to the estate and
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1878 who as a creditor has an interest, not in its profitable or just administra-
APRIL 24. tion, but an interest of a nature which is necessarily adverse to the intor-

ests of the legatees and others who take under the will. The Succession
EULL Act in this section appears to me to assume that the power to deal with the

BENCH, testator's estate is a power that must be exercised by the executors them-
selves directly, and not by a person delegated or authorized by them to act

f A. 710 on their behalf, much less a person whose only interest is to obtain satis-

(P.B.)= faction of his own claims on the estate. As to the case of a mortgage, I

3 Ind. Jur. have sufficiently expressed my opinion at the conclusion of my answer ta

72. the reference.

I may now add that, my attention having been directed by one of my
colleagues to the fact, that there is evidence by letters addressed by one of

the Seales to the Manager of the Bank showing that the family were>

extremely anxious to save the property in 1874 and 1875, and that a pro-

posal for the management of the estate in the interest of all concerned was
made, and that this proposition was in due course communicated to the

Directors of the Bank in London not a very competent body one would

imagine to decide such a question but that these gentlemen declined to

entertain the offer, thinking no doubt more about the assets of the Bank,
and their responsibility to account for them than of any considerations or
favour to the appellant's family being allowed a chance of saving the

property. Be that as it may, the fact that the family were willing at the

last moment to prevent the sale, adds considerable force, I think, to my
contention that Mr. Beresford had no authority to exercise the power
and the discretion reposed in the executors, and that neither could the

executors place him in such a position, nor, if they did so place him. could

he legally and effectually accept such authority at their hands, so as of

himself to give a good title to the plaintiff as purchaser.
I also desire to point out that I never suggested that the bond to the

Bank was executed for the purpose of discharging private [723] debts

personal to the executors themselves. What I meant to convey was thatr

the debt to the Bank had been incurred, not by the testator himself, bufc

by the executors in the course of their administration of the estate ; and

although they could have sold the property themselves, that is, by a deed
of sale under their own hands, subject to their liability afterwards to-

account for the transaction to the defendant or others concerned, they
could not delegate or otherwise transfer the power to do so to a stranger,
much less to a creditor of the estate, and who had become such by means
of their own administration.

In my judgment in the reference I referred to, although I did nob

quote from, the well-known work of Sugdea on Powers, but I had better

give the words of that great authority. In the chapter (1) on the
"
Transfer

of Powers," the learned author lays down the law as follows :

"
Wherever

a power is given, whether over real or personal estate, and whether the

execution of it will confer the legal or only the equitable right on the

appointee, if the power repose a personal trust and confidence in the

donee of ic, to exercise his own judgment and discretion, he cannot refer

flhe power to the execution of another, for delegatus nonpotest delegare.'*

Therefore, where a power of sale is given to trustees or executors, they
cannot sell by attorney. So where a father had a power of appointment

. to his children over a real estate, and he delegated the power to his wife,
Ijord Hardwicke said that this must be considered as a power of attorney

(1) Oh. VI. 8th Ed. pp. 179 (180),
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which could be executed only by the husband, to whom it was solely

confined, and was not in its nature transmissible or delegatory to a third

person. Again, where personal estate was given to such charitable use as

A should appoint, and he directed the money to be applied as B should

appoint, Lord Hardwicke held the delegation void. So where a testator

gave his wife a power to appoint personally amongst their children, and
she delegated this power by her will to others, Sir Thomas Clarke deter-

mined that the delegation was void ; and this is now a settled point. On
the same ground a person whose consent is made requisite to the due
execuiion of a power, cannot authorize another as his attorney
to consent to any execution of it. This is a doctrine, the application
of which to the present case derives increased force from the fact to

which I have already alluded, that the donee of the power was a [724]
creditor and claimant against the estate for which the executors were res-

ponsible, and bad therefore a direct interest opposed to that of tne legatees
and beneficiaries under the will. On the other hand the author points
out that it is the delegation of the confidence and discretion reposed in

executors and other donees of powers that the law refuses to recognize.
He says :

"
It is frequently contended in practice that the donee of a

power cannot execute a deed of appointment by attorney. But the cases

by no means authorize this position. They merely establish that the

donee cannot delegate the confidence and discretion reposed in him to

another. Where the deed of appointment is actually prepared, or the

donee points out the precise appointment which he is desirous should be

made, there no confidence, no discretion is delegated. The appointment
is in every respect an exercise of his own judgment, and there cannot be

any reason why he should not be permitted to execute the deed of

appointment by attorney (1)." The meaning of this as applied to the

present case is simply that, where the executors or donees themselves
make the contract, its execution and completion by deed may be by
attorney ; that attorney, however, exercising no confidence or discretion

or judgment, but merely being the agent or officer deputed to carry the
contract already made into effect. Now, in the present case everything
was left to Mr. Beresford, the confidence and discretion of the executors,

was delegated or transferred to him, and he was left to his own judgment
to make such bargain as he thought fit for the sale of the estate, a state

of things which, if countenanced by any authoritative reading of the law,

would, it is easy to understand, lead to the most pernicious consequences.
On all these grounds my judgment is that the sale to the plaintiff was

and is wholly illegal. But the Judges consulted in the reference being

differently minded, we must for the present hold as matter of law, that

the executors acted within their powers, that therefore the Manager of the
Bank acted within his, and that the plaintiff has got a good title to the

estate.

It only now remains for me to notice the reasons of appeal in the

original memorandum. (The learned Judge then proceeded to dispose of

the remaining grounds of appeal.)
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72.

A I 64

(1) At p. 180.
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[725] APPELLATE CIVIL.

Before Mr.Justice Turner, Officiating Chief Justice, and
Mr. Justice Spankie.

AFZAL-UN-NISSA (Plaintiff) v. TEJ BAN (Defendant)*
[27th May, 1878.]

Improper reception in evidence of unstamped document Irregularity nnt a/ecting the

merits of the case Appeal Act VIII of 1859 (Civil Procedure Code), s, 350.

Where a Court of first instance, treating an unstamped promissory note, the

after stamping of which was inadmissible, as a bond, received such instrument
in evidence, on payment of the stamp duty chargeable on it as a bond and of the

penalty, held that the reception of such instrument by such Court, being an

irregularity not affecting the merits of the case, wdS no ground for reversing the

decree of such Court when the same was appealed from (1).

THIS was a suit for certain money due on a promissory note, dated

the 1st May 1874. This instrument, although chargeable, under Aob
XVIII of 1869, with the stamp duty of fifteen annas, was unstamped.
Tbe Court of first instance, treating the instrument as a bond, allowed

the plaintiff, in the exercise of the powers given to it by s. 20 of Act
XVIII of 1869, to pay the stamp duty chargeable on the instrument as a

bond and the penalty, and received the instrument in evidence, and gave
the plaiotiff a decree. On appeal by the defendant, the lower appellate
Court reversed the decree of the Court of first instance and dismissed the

suit on the ground that, after stamping of the instrument, it was inadmis-

sible, and it could not be received in evidence.

The plaintiff appealed to the High Court, contending, amongst other

matters, that, with reference to s. 350 of Act VIII of 1859, the lower

appellate Court had erred in reversing the decree of the Court of first in-

stance on account of an irregularity not affecting the merits of the case or

the jurisdiction of the Court.

[726] Munshi Hanuman Prasad and Pandit Bishambhar Nath, for

the appellant.

Mr. Howard and Shah Asad Ali, for the respondent.

JUDGMENT.
The judgment of the Court was deliverd by
TURNER, 0. C. J. The document could not be received in evidence

on payment of any penalty (2). It should not then have been received in

evidence, but it having been admitted by the Court of first instance, the

lower appellate Court was not justified in reversing the decree of the Court
of first instance and dismissing the suit, for the irregularity did not affect

* Second Appeal, No. 1244 of 1877, from a decree of W. Lane, Esq., Judge of

Moradabad, dated the 18th September 1877, reversing a decree of Muhammad Wajib-ul-
lah Khan, Subordinate Judge of Moradabad, dated the 29th April 1677.

(1) As to whether the reception in evidence by a Court of first instance of an
unstamped document is ground for interference with the decree of such Court on appeal,
see Hur Chunder Ohose v. Wooma Soondaree Dassee, 23W.B, 170, Srinath Saha v.

Saroda Oobindo Chowdhury, 5 B.L B.Ap. 10 ; Lalji Singh v. Syad Akhram Ser, 3 B.

L.R., A.C., 235 = 12 W.B. 47; Currie v. S. 7. Mutu Ramen Chetiy, 3 B.L B,, A.C., 126
= 11 W.B. 520 ; Curness v. Sheochurn Sahoo, W.B. 1864, p. 184 ; Crawley v. Haling,
1 Agra H.C. Bep. 63 ; Adinarayana Settiv. Minchin, 3 M H C.B. 297.

(2) See s. 28 of Act XVIII of 1869 and Nandan Misser v. Chatterbati, 13 B.L.E.
Ap. 33.
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the merits. The decree of the lower appellate Court cannot be supported
on the ground on which it proceeds. The appeal to the Judge must then be
tried on the merits, and if, as the appellant alleges, and as she proved to

the satisfaction of the Court of first instance, the note was given to induce
the appellant to consent to the mutation of names, the consideration is

sufficient and the appellant will be entitled to a decree. The costs of

this appeal will abide and follow the result.

Cause remanded.

1878
MAY 27.

1 A. 726.

APPELLATE CIVIL.

Before Mr. Justice Turner, Officiating Chief Justice, and Mr. Justice

Pearson.

TETLEY (Judgment-debtor) v. JAI SHANKAB AND ANOTHEB
(Decree-holders)* [14th June, 1878.]

Interlocutory Order Avpeal to Her Majesty in Council Act VI of 1874 Act X of
1877 (Civil Procedure Code Letters Patent), cl. 81.

Held that the High Court has not any powar, under Act X of 1877, or ol. 31 of

the Letters Patent, to grant leave to appeal to Her Majesty in Council from an
order of the Court remanding a suit for retrial.

The provisions of cl. 31 of the Letters Patent ate repealed by the Cade and
Act VI of 1874 which preceded it.

R., 52 P.R. 1907 = 34 P.L.B. 1908 = 119 P.W.B. 1908.]

THIS was an application to a Division Court of the High Court for

leave to appeal to Her Majesty in Council against an order of such Divi-

sion Court, dated the 23rd January 1878. Tnis was an order, under s. 562
of Act X of 1878, remanding a case to the Court of first instance for a new
trial. The order was made under these circumstances : The Court of first

instance dismissed an [727] application for the execution of a decree made
under the provisions of s. 53 of Act XX of 1866, on the preliminary point
of limitation. On an appeal being preferred to the High Court by the

decree- holders, the Division Court referred the point of limitation to the

Full Bench. The Full Bench held that the application was not barred by
limitation (1), and the case was accordingly remanded by the Division

Court to the Court of first instance for disposal on its merits.

Mr. Colvin, for the applicant.

Munsbi Sukh Ram for the opposite parties.

JUDGMENT.
The judgment of the Court was delivered by
TUBNEB, O. C. J. It is clear that, under the provisions of the

Procedure Code, X of 1877, we have no power to give leaveto appeal from
the order of this Court directing a hearing on the merits, that order not

being a decree but an interlocutory order ; but it is argued that we have
discretion to allow an appeal under the 31st clause of the Letters Patent.

The case appears to be one in which, if we possessed the power, wa should

be inclined to exercise it, but we are of opinion that the provisions of that

*
Application No. 6 of 1878, for leave to appeal to Her Majesty in Council.

(1) Bee 1 A. 586.
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clause were by implication repealed by the Code and Act VI of 1874,
which preceded the Code. The petitioner must apoly for special leave or

wait until this Court pronounces final judgment if the proceedings are

brought before it. Each party to bear his own costs of this application.

Application refused.

i A. 727.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

MANIK SINGH (Defendant) v. PARAS EAM (Plaintiff)*

[8bh June, 1878.]

Sale in execution of decree Surplus Sale-proceeds Lien Act VIII of 1859 (Civil Pro-
cedure Code), s. 271.

Certain immoveable property was attached on the 13th April 1876, in execu-

tion of the two decrees, viz. M's, dated the 15th January 1876, which declared a
lien created by a bond dated the 17th July 1873, and P's dated the 21st January
1876, which declared a lien [728] created by a bond dated the 28th September
1875. M bad another decree dated the llth November 1875, declaring a
lien on the same property created by a bond dated the 27th October 1874. On
the 2nd June 1876, before the sale of the property, M applied for the attachment
in the execution of that decree of the surplus remaining from the sale-proceeda
after his claim under the decree dated the 15th January 1876, was satisfied in

full. The Court made an order in accordance with his application. Held that,

under such circumstances, M, as the holder of the decree, dated the llth
November 1875, was entitled to share in the surplus sale-proceeds under the pro-
visions of s. 271 of Act VIII of 1859, and further was entitled to share before P.

ON the 15th January 1876, one Manik Chand obtained a decree for

money against two persons named Duli Chand and Jugal Kishore, which
declared a lien on certain immoveable property created by a bond dated

the 17th July 1873. On the 21st January 1876, one Paras Ram obtained

a decree for money against the same persons, which declared a lien on the

same property created by a bond dated the 28th September 1875. On
the 13th April 1876, the property was attached in the execution of both

these decrees. At this time Manik Chand held a decree for money
against the same persons, dated the llth November 1875, which declared

a lien on the same property created by a bond dated the 27th October
1874. On the 2nd June 1876, he made an application to the Court in which
he stated that the property was advertised for sale on the 20th June 1876,
in the execution of the decree dated the 15th January, 1876, and prayed
that the surplus of the sale-proceeds remaining after the satisfaction of

that decree might be attached in execution of the decree dated the llth

November 1875, and be paid to him. On the 3rd June 1876, the Courb
made an order directing the officer conducting the sale to attach in exe-

cution of the decree dated the llth November 1875, the surplus remain-

ing from the sale-proceeds after the claim under the decree dated the 15th

January 1876 was satisfied in full. The property was sold on the 20th

June 1876. On the 22nd August 1876, the Court ordered the claims of

Manik Chand under the decrees dated the 15th January 1876, and the

llth November 1875, to be satisfied in full from the sale-proceeds, and the

* Second Appeal, No. 376 of 1878, from a decree of Maulvi Sayyid Farid-ud-deen

Ahmad, Subordinate Judge of Aligarb, dated the 5th February 1878, modifying a.

decree of Muoshi Eiehan Dayal, Munsifi of Hathras, dated the 6th September 1877.
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surplus remaining to be paid to Paras Earn under the decree dated the

21st January 1876.

The present suit was brought by Paras Earn to recover from
Manik Cband a portion of the money oaid to him under this order

[729] on the ground that the plaintiff, as an attaching creditor, was
entitled to have his claim under the decree, dated the 2 1st January 1876,
satisfied in full. The Court of first instance dismissed the suit, holding
that the defendant's claims under the decrees, dated the 15th January
1878 and the llth November 1875, ought to be satisfied in full in prefer-

ence to the plaintiff's claims under his decree. On appeal by the plaintiff the

lower appellate Oourt gave him a decree for tue amount which had been

paid to the defendant under the order of the 22nd August 1876, in satisfac-

tion of his claim under the decree dated the llth November 1875, on the

ground that neither attachment nor sale had been made under that

decree.

The defendant appealed to the High Court against the decree of the

lower appellate Court.

Babu Oprokash Chandar Mukerji and Jogindro Nath Chaudhri for

the apoellant.
Munshi Hanuman Prasad and Pandit Bishambar Nath for the

respondent.

JUDGMENT.
The judgment of the Court was delivered by

PEARSON, J. The sale was made on the 20th June 1876, in execution

of the defendant-appellant's decree, dated 15th January 1876, which
declared a lien created by a bond, dated 17th July 1873, in pursuance of

an attachment made by him on 13th April 1876, on which date the plain-

tjjff, respondent, also attached the same property in execution of his decree

dated 21st January 1876, which declared a lien dated 28th September
1875. Both Courts are agree 1 that it was proper that the defendant-

appellant's decree above mentioned should first be discharged out of the

sale-proceeds. Defendant-appellant had another decree, dated llth
November 1875, declaring a lien on the same property created by a bond
dated 27th October 1874 ; the Court of first instance held that this decree

should also be discharged out of the surplus sale-proceeds in preference to

that of the plaintiff respondent ; the lower appellate Court held otherwise

for the reason stated in its judgment, viz., that neither attachment nor
sale had been made under the decree of llth November 1875.

But it appears that on 2nd June 1876, the defendant prefer-

red a petition to the Court praying that, as the property on which

[730] his decree of llth November 1875, declared his lien was about to be

sold in execution of his decree, dated 15th January 1876, the surplus

sale-proceeds might be attached for the purpose of being applied to the

satisfaction of the decree of llth November 1875 and that an order was
passed on 3rd June 1876, in accordance with the petition.

Under the circumstances we are of opinion that the decree-holder of

llth November 1875 was entitled to share in the sale-proceeds under the

provisions of s. 271 of Act VIII of 1859. as one who had prior to an order

for distribution, before the sale even, taken out execution of his decree

against the same judgment-debtor and nob obtained satisfaction thereof ;

and as his lien as well as the decree which declared it were prior in date to

the lien and decree held by the plaintiff, was entitled to share before him.
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We therefore decree the appeal with costs, modifying the lower

appellate Court's decree so far as it modified that of the Court of firsfe

instance, and restoring the latter in its entirety.

Appeal allowed.

1 A. 730 = 3 Ind. Jar. 120.

APPELLATE CIVIL.

Before Mr. Justice Turner, Officiating Chief Justice,

and Mr. Justice Oldfield.

MERCER (Judgment-debtor) v. NARPAT EAI AND ANOTHER
(Decree-holders)* [21st June, 1878.]

Execution of Decree Military Officer Stat. 40 Viet., Ct 7 (Mutiny Act, 1877), s. 99.

Where, with reference to s. 99 of the Mutiny Act, a decree for money made>
against a military officer serving in India directed that the judgment-debt should
be stopped out of a moiety of such officer's pay, held that the decree-holder could
not obtain satisfaction of the decree by attachment of such officer's moveable

property (1).

[R., 7 N.W.P. 331.]

THE judgment-debtor in this case was an officer belonging to Her
Majesty's Eoyal Artillery serving in Allahabad. The decree, [731] which
was dated the 1st June 1877, was a decree for money made by a Civil

Court in the Punjab. It specially directed, with reference to s. 99 of

Stat. 40, Viet., c. 7 (The Mutiny Act, 1877), that the judgment-debt should

be stopped and paid to the judgment-creditor out of a moiety of any pay
coming to the judgment- debtor in the current month or any future months.
This decree was sent for execution by the Court which made it to the

District Court at Allahabad. In execution thereof certain moveable pro-

perty belonging to the judgment-debtor was attached in his residence afc

Allahabad. The judgment-debtor objected to this attachment on the

ground that the decree did not award execution thereof generally. The
Judge of the District Court made an order disallowing the objection on
the ground that it was one to be urged before the Court which made the

decree and not before him.

The judgment-debtor appealed to the High Court against the order of

the District Court.

Mr. Spankie, for the appellant, contended that the District Court was
bound to consider whether or not the decree was being executed according
to its terms ; that the decree, which was made in view of s. 99 of the

Mutiny Act, only authorized the stoppage of the judgment-debtor's pay,
and that consequently, under the provisions of that section, the judgment-
creditors could not take out execution of the decree against the property
of the judgment-debtor.

The Junior Government Pleader (Babu Dwarka Nath Banarji) for the

respondent, contended that the fact that the decree directed the pay of the

* Miscellaneous First Appeal, No. 27 of 1878, from an order of J. W. Quinton,

Esq., Judge of Allahabad, dated the 2nd May 1878.

(1) In Bans* Lai v. Mercer, H C.R. N.W.P., 1875. p. 331, it was held that,
where no provision had been made in a decree for the stoppage of the pay of a military

officer, the pay of such officer could not be attached in the execution of the decree in

the hands of the Pay-master.
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judgment-debtor to be stopped, did not debar the judgment-creditor from 1878

taking out execution against the property of the judgment-debtor under JUNE 21*-

the Code of Oivil Procedure.
APPEL-

JUDGMENT. LATB
The judgment of the Court was delivered by ClVIL.
TURNER, O. C. J, The Judge of Allahabad, in receiving the applica-

tion for execution, was bound to consider whether there was any thing 1 A- 730 =

to prevent execution in the manner prayed. At the time the decree was 3 Ind. Jur.

passed the decree- holder obtained an order from the Court which passed 120.

the decree for the satisfaction of the decree by stoppage of half the defend-

ant's pay. So long as that order subsists the decree-holder cannot
obtain satisfaction of his decree by attachment, for it is clear to us that

the decree-holder is not as [732] against officers to whom the Mutiny
Act is applicable, entitled to both remedies at once. The object of the
Acb is to prevent public servants whose services may be urgently required
from being incapacitated to discharge such services. The appeal is

decreed and the order of the Judge discharged with costs.

Appeal allowed.

i A. 732.

CIVIL JUKISDICTION.

Before Mr. Justice Turner, Officiating Chief Justice,

and Mr. Justice Pearson.

KANHAIYALAL (Plaintiff) v. DOMINGO AND ANOTHER (Defendants').*

[28th June, 1878.]

Promissory Note Assignment of Chose in Action Form of suit by Assignee Act IX of
1872 (Contract Act}, s. 62,

Held, where a promissory note made payable simply to the payee without the
addition of the words order or bearer, and therefore not negotiable, was assigned
to a third person, that the assignee could sue upon such note, a ohose in action

being by the law of India assignable, and that the assignee oould sue in the

Courts of India in his own name.

[P., 13 B. 42(44); R., 28 M. 544 (546)=. 15 M.L.J. 384; 9 P.B, 1907 = 41 P.W.R.
1907.]

THIS was a reference to the High Court, under s. 617 of Act X of

1877, by Mr. G. E. Knox, Judge of the Court of Small Causes at Allaha-

bad.

The question referred by the Judge was the following :

"
Can a

person, who has acquired by purchase for valuable consideration all the

rights of a promisee in a promissory note, without notice given to the

promisor, sue the promisor for the balance due upon such promissory
note ?

" The facts of the case out of which this question arose were
stated by the Judge to be as follows :

"
On the 7th April 1876, W. Domingo, one of the defendants in the

present case, executed a promissory note in favour of Lala Gur Prasad,
the second defendant, payable on demand. On the 7th April 1878,

Gur Prasad had sold all his right and interest in the promissory note

Reference, No. 8 of 1878, from G. E. Knox, Eeqr., Judge of the Court, Small
Causes at Allahabad, dated the 1st June 1878.
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1878 to the plaintiff, Kanbaiya Lai, without giving notice of the sale to

JUNE 28. W. Domingo. These facts are admitted, and it is also conceded that

since the sale W. Domingo has not in any wav assentel to the

CIVIL transfer, and only became aware of it on being asked [733] for the

JUBISDIC- balance due. The plaintiff now sues both W. Domingo and Gur

TION Prasad ; and W. Domingo raises this plea (among others) that there was
'

no privity of contract between him and Kanhaiya Lai.

1 A. 732.

"
I am aware that the Calcutta High Court has held that the true

holder of a negotiable document (and they held a promissory note to fall under
that head) may at all times, if so minded, endorse the note to another with
the express object of suing on it (1) ; and that by Eiglish equity law

promissory notes may be assigned by separate deed (2). Still the ruling
in the Calcutta High Court was given prior to the passing of Act IX of

1872, and I feel doubtful whether s. 62 of that Act does not affect the

power of a creditor to assign a debt without his debtor's consent.
"
Mr. Cunningham, in his Commentaries on the Indian Contract Act,

appears to suggest that the words of s. 62 govern the present case. Bub
with all due deference to that learned commentator, it does not seem

necessarily to follow that, if the parties to a contract agree to substitute a

new contract for it, in that case the original contract need not be performed.
It is also true that, if one of the parties to a contract enter into a subsidiary
contract with a third party, then the original contract need no longer be

performed. Still both this section and the illustration (c) point rather to

to the inference that in this case Gur Prasad and Kanhaiya Lai ought
to sue as co-plaintiffs and not in the present form.

"
It is easy to concede that the power of transfer might be abused

as the defendant in his other pleas alleges. He further urges the principle

contained in s. 232 of Act X of 1877. This section has suggested the

present defenee. It is of course inapplicable to this case, but the plea
raised by him would still, I believe, hold good in English common law.

"These doubts compel my making the present reference. la spite of

them, I do not hold that s. 62, Act IX of 1872, lays down the law in

this present case, and, in the absence of any special provision, the Court
is bound to follow the general rules of equity. I am of opinion that a
suit by the plaintiff will lie, but that it would have been more regular for

him to have sued [734] with Gur Prasad as co-plaintiff excepting always
the case of Gur Prasad being unwilling."

The Court delivered the following

JUDGMENT.
The promissory note is not made payable to any other person than

the payee. It is not made payable to
"
order," nor to

"
bearer." It ia

therefore not a
"
negotiable instrument." Nevertheless by the law of India

a chose in action is assignable. Courts of Equity allow an assignee of a

chose in action to sue in his own name, and, inasmuch as our Courts are

Courts of Equity as well as of Law, in our judgment an assignee of a

chose in action is entitled to sue in his own name. It is, however, requi-
site for the Courts to bear in mind that whatever defence might be set up
against the assignor may also be set up against the assignee, or at least

such defences as might have been set up to the time when notice of the

assignment was given to the defendant. The Judge of the Small Cause
Court may be informed accordingly.

(1) Ram Lai Mookerjee v. Haran Chandra Dhar. 3 B.L.R.O.G. 130.

(2) Richardson v. Richardson, L.B. 3 Eq. 686.
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1 A. 731.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oidfield.

1878
JULY 3.

RUDR NARAIN SING (Plaintiff) v. RUP KUAR AND ANOTHER
(Defendants)* [3rd July, 1878.J

Hindu Law Gift of Separate Property to Hindu Widow Stridhan Widow's Power of
Alienation Reversioner Mitakshara Res judicata.

0, a Hindu subject to the Mitakshara law, died leaving a widow R, but no
issue. In his lifetime he had transferred to R, by gift mauzv fi, a portion of

his real estate. After his death Jand P, his brothers, sued R for the possession
of C's real estate on the ground that it was ancestral property. Their suit was
dismissed, it being held by the Sudder Court that C's real estate was separate

property, to which his widow would be entitled to succeed by inheritance. The
Sudder Court determined that R had acquired mauza R by gift from C, and that
R took under the gift a life-interast in the property only. Jand P having died,
R made a gift of mauza R to her agent as a reward for his faithful services. N,
the son of J sued as the heir of his uncle C, to set aside this gift, to the agent
as illegal.

Held that the decision in the former suit did not make the question as to the
interest R took under the gift from her husband res juiicata, inasmuch as JVdid
not claim through his father when suing as heir to his uncle.

[735] Held also, on the finding that R had acquired the property from her
husband by gift, that she did not take an absolute interest in the property under
the gift, and her husband's heirs could question the validity of the gift to the

agent.

Held also that the gift to the agent, being made only out of motives of

generosity, was invalid.

ONE Raja Chaib Singh died in the year 1849, leaving two widows,
Rani Rup Kuar and Gulab Kuar, but no issue. At his death his name
stood recorded in the revenue registers as the sole proprietor of certain

mauzas, and as co-proprietor with his two brothers, Jagan Nath Singh and
Partab Singh, of certain other mauzaa. Shortly before his death he had
transferred to Rup Kuar by sale and by gift certain of the mauzas, of which
he was recorded the sole proprietor. His widows having taken possession
of his estate and alienated portions of it, Jagan Nath Singh and Partab

Singh sued them and the persons to whom these alienations had been

made for possession of the estate and to set aside the alienations. The
plaintiffs in this suit based their claim on the allegation that Chait Singh's
estate was ancestral property to which they were entitled to succeed as

his heira to the exclusion of the widows, and that the widows ware only
entitled to maintenance. The defendants Rup Kuar and Gulab Kuar set

up as a defence to the suit, among other things, that the mauzas of which
Chait Singh was recorded as the sole proprietor were not ancestral pro-

perty, but his separate property, certain of them having been acquired by
Chait Singh in 1804 under a gift from one Chain Kuar, and the others

being self acquired property, and that there had been a partition of the

mauzas in respect of which Chait Singh's name stood recorded as a co-

proprietor, and Chait Singh held his share in those mauzas as his separate

property. The Principal Sudder Amin who tried the suit held that the

gift by Jain Kuar to Chait Singh was invalid, and that the mauzas included

in that gift as also the mauzas which were alleged by the widows to be

*
First Appeal, No. 6 of 1878 from a decree of Maulvi Sultan Hasan Kban,

Subordinate Judge o Gorakbpur, dated the 30th November 1877.
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1878 Chait Singh's self-acquired property, were ancestral property. The Judge
JULY 3. further held that the transfers to Rup Kuar by sals and by gift by Chait

Singh should be maintained to the extent of his interest, viz., one-third,
and that the mauzas in respect of which Chait Singh's name stood

recorded as a co-proprietor had been divided, and Chait Singh's shares

therein were his separate property. A decree was [736] given to the

plaintiffs in accordance with the above rulings in respect of the mauzas of

1 A. 734. which Chaib Singh was recorded as the sole proprietor, and the rest of

their claim was dismissed.

Both parties appealed to the Sudder Court. Gulab Kuar having died,

an appeal was preferred by Rup Kuar alone. The Sudder Court held, on
the 7th July 1852, that the gift by Jain Kuar was valid, and that the

mauzas thereon mentioned and the remaining mauzas recorded as the

sole property of Ghaifi Singh were his separate property, and the suit was
wholly dismissed. The Sudder Court did not determine whether the

transfers by sale and gift by Chait Singh to Rup Kuar were valid or not,

nor did it take any particular notice of the alienations made by the

widows (1).

The plaintiffs applied on the 7th May 1864 for a review of the Sudder
Court's judgment (2). Rup Kuar did not appear to oppose the applica-

tion, but as the other defendants appeared and objected, among other

things, that the proprietary rights of the plaintiffs had been confiscated by
the Government in consequence of their misconduct in the disturbances

of 1857 and 1858, and they were consequently not competent to impugn
alienations made by the widow, and that, as one or more of the mauzas
alienated by the widow had been given to her by her husband in his life-

time, and did not descend to her by inheritance from him, she was free to

dispose of them as she pleased. The Sudder Court admitted the review,

observing with reference to its omission to determine whether the sale and

gift made by Chait Singh in Rup Kuar's favour were valid or not, and to

notice the alienations made by Rup Kuar, as follows :

"
The Court's decision certainly assumes, without distinctly ruling,

that a widow who succeeds her husband in a separate estate has an abso-

lute unfettered right therein ; and a review of it is sought mainly on the

ground that such a doctrine has been declared to be erroneous by the Full

Bench decision of the 6th July 1863, in the case of Myna Baie v. Bhug-
wan Deen, No. 114 of 1859, which rules that she only possesses a life-

interest and a restricted right in such an estate, and is incompetent to

alienate any part of it except for specific purposes of a pious or necessary
kind (3). Considering the ground above [737] mentioned to be a good and
sufficient ground for a review, we, on the 5th December last, directed the

notices required by s. 378 of the Procedure Code to be served on the op-

posite parties. It appeared to us that, according to the Hindu law, as ex-

pounded in the decision of the 6th July 1863, the plaintiffs may be enti-

tled to be regarded as the reversioners of their brother's estate after his

widow, and as competent to impugn transfers made by her, and that an

adjudication on the question of the validity of the deeds of gift and sale

executed in her favour might be necessary."

(1) The Sudder Court's judgment will be found fully reported in S. D. A. Rep. N.
W. P. 1852, p. 290.

(2) Tbe proceedings taken in review of judgment and the Sudder Court's judgment
passed on the 30th August 1865, in review of its former judgment will be found fully

reported in 8.D.A. Rep. N.W.P. 1865, p. 111.

(3) This case is reported in S.D.A. Rep. N.W.P. 1863, vol. II, p. 15.
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With reference to the objections of the defendants it observed as

follows :

" We disallow the second objection, because it is a doubtful question
whether the confiscation included the contingent and reversionary righfes

of the plaintiffs, and one to be settled between them and the Government,
but with which the objectors have no great concern.

'' We disallow the fourth objection, because without now discussing
the subject of the validity of the alleged deed of gift, we note that, accord-

ing to Hindu law, property given by a husband to his wife is termed her

stridhan and, if immovable, cannot be alienated by her."

At the rehearing of the appeal the Sudder Court laid down the follow-

ing points for consideration :

(1)
"
Whether alienations of property made by the female in favour

of the male defendants are valid or not.

(2)
"
Whether the plaintiffs are entitled to be regarded as rever-

sioners of their brother's estate after his widow's death, and as competent
to impugn transfers thereof made by her.

(3)
"
Whether an adjudication on the validity of the deeds of gift

and sale executed in her favour by him is necessary."

The judgment of the Sudder Court on these points was as follows :

"
It appears that mauzas Gondha and Saondha are two out of ten

mauzas which the Raja, shortly before his decease, transferred to Rup Kuar
by a deed of sale ; and that she on the 15th September 1849, mortgaged
one-half of the latter mauza to Surbu Prasad, and on the 12th March 1850,
sold the former for Bs. 8,000 to Ram Partab. The fourbh objection made
to the plaintiff's application by the male defendants on the 19!.ii ultimo

was inaccurate besides being, for the reason then noted by us, untenable
under Hindu law, but they now argue more plausibly that the mauzas
transferred bo the female defendant by sale had, in consequence of that

sale, ceased to belong to the Raja before his death, and therefore form no
part of his estate to which the plaintiffs can claim to succeed as next heirs

after his widow's death. The plaintiffs alleged in their plaint that the/

aforesaid sale was purely nominal and fictitious, having been made without

[738] consideration, and not having been followed by any real delivery.

The question raised by that allegation was one on which the Courts did

not enter, holding, as they apparently did, that a Hindu widow succeeding
her husband in a separate estate was competent to alienate it at pleasure.

Under the recent construction of Hindu law propounded in the Full Bench
decision of the 6th July 1863 (1), that question would call for decision, but
the defendants contend that such question is precluded in this case by the

principle of the ruling of the Full Bench of the 24th January last in the
case No. 1244 of 1864, Solugna v. Ram Soochit Tewaree (2), inasmuch as

the sale in question and the receipt; of the sale-consideration were admitted

by the Raja in a suit instituted by Rup Kuar on the basis of the sale-

deed, and decided in her favour accordingly. The ruling in the precedent
above quoted is

'

that a Hindu, who is absolute owner of a divided share of

real property is competent to create a charge upon it in the shape of a

mortgage, though no sum by way of binding the lien, has been received by
him, if he have deliberately admitted the inoumbranoe, and that his

reversioners are incompetent to have the conveyance charging the estate

(1) 8.D.A. Rep, N.W.P 1863, vol. II, p. 15.

(2) S.D.A.Rep. N.W.P. 1865, p. 52.
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1878 set aside, except on grounds which he might himself allege in an action to

JULY 3. avoid the same.'
"
The plaintiffs plead that the precedent is inapplicable, because they

APPEL- do not seek to avoid wholly the transfer, but only insist that it 'should be

LATE viewed as a gift. But wo observe that in so insisting they are taking

ClVIL ground which the Raja himself could not have taken. He was competent
'

to sell the mauzas to his wife, bub he could not, after having acknowledged
1 A. 734. the sale and the receipt of tbe sale price, allege in an action to avoid the

sale that the transaction had been not a sale but a gift. Consequently, the

Rani is entitled to any advantage which may accrue from the transaction

being regarded as a sale rather than as a gift. That advantage is that ehe

has the power of alienating the property so acquired by her, a power which
under Hindu law she does not possess in respect of property received by

gift or inherited from her husband. It is quite possible that, in making
over to her some mauzas by deed of sale, and others by deed of gift, he

intended her to have absolute control over the first to the exclusion of all

other heirs, and a limited control over the second without detriment to

those heirs. As in the precedent above quoted, the mortgage lien was held

to be binding under the circumstances, even though the mortgage-consider-
ation should not have been received, so in the present case the sale cannot

be disputed, even though the sale price should have been remitted. The

conveyance might, indeed, it would seem, have been mada in another form
which would have had tbe same effect as a sale-deed without being
obnoxious to discussion as to consideration. Possibly an instrument not

only giving her the mauzas, but authorising her to give away or sell the

same, would have been sanctioned by the ruling in the precedent case No. 31

[739] in ch. VII, p. 238, vol. II, Macnaughten on Hindu Law, the mauzaa
in question being self-acquired property some of those, namely, which he
had purchased when sold for arrears of revenue in 1817. We come
therefore to the conclusion that the ten mauzas sold to the female defend-

ant by her husband are not any part of his estate, but her absolute

property, and that the sale by her to Earn Partab of mauza Gundha, and
the mortgage of one-half of mauza Saondha to Surbu Prasad, are not liable

to be impeached by the plaintiffs, who have title, however, to be regarded
as the reversioners after her death of other mauzas received by gift or

inherited by her from the deceased Raja and are competent as such to

impeach any transfer thereof to other parties.
" We have thus disposed of the two first questions which we proposed

to consider, and as regards the 'third have decided that the validity of the

sale-deed in question cannot under the circumstances be questioned. Nor
need the validity of the deed of gift be discussed, as it is immaterial to the

plaintiffs whether it be valid or not, seeing that the mauzas conveyed by
it would devolve on the widow by tbe Hindu law of succession, by reason

of their having belonged exclusively to her husband."
"
With these remarks which obviate any risks of injury to the plaintiffs'

reversionary rights from the Court's former decision, we affirm that decision

as regards tbe dismissal of their claim, and order the parties to pay each
the costs which they may respectively have incurred in connection with
this review of judgment."

On the 15bh October 1876, Jagan Nath Singh and Partab Singh having
meantime died, Hup Kuar transferred by deed of gift to Chandi Prasad
mauza Ranipur, one of the mauzas which Cbait Singh had transferred to

her by gift.

516



I.] BUDB NABAIN SING V. BUP KUAB 1 All. 741

The present suit was instituted in the Court of the Subordinate Judge
of Gorakhpur, on the 28th August 1877, by Narain Singh, one of the two
sons of Jagan Nath Singh, against Bup Kuar and Ghandi Prasad. to set

aside this gift, on the ground that the property was the ancestral property
of Chait Singh, Jagan Nath Singh, and Partab Singh, and the gift was
made without consideration and without legal necessity.

From the plaintiff's written statement it appeared that he based his

right to maintain the suit on the judgment of the Sudder Court in the suit

brought against Bup Kuar and Gulab Kuar by Jagan Nath Singh and
Parbab Singh. He alleged in his written statement as follows :

"She (the defendant, Bup Kuar) is trying to waste the property through
enmity, so that no property might remain for the plaintiff after her death.

[740] She has, with that intention, without any consideration and without

any lawful necessity, made a gift of mauza Banipur, yielding a profit of

Bs. 800, in favour of the second defendant, her karinda. This gift is calcu-

lated to cause serious injury to the plaintiff. A transfer like this is illegal,

both according to the shastras and legal enactments. The plaintiff, who
is the heir of the defendant's husband, has the right of instituting a suit

for the cancelment of the transfer made by her.

In his written statement filed on the 28th September 1877, Chandi

Prasad, defendant, alleged that mauza Banipur was the separate property
of Cnait Singh, and that in virtue of the gift of the mauza to Bup Kuar by
her husband Chait Singh, she had full power over it and was competent
to alienate it ; that the plaintiff could not rely on the Sudder Court's judg-

ment, as the defendant was no party to the suit in which it was passed, and
that the gift had been made to him for his faithful services, and was not

improper.

Bup Kuar, in her written statement, in addition to the grounds of

defence taken by Chandi Prasad, pleaded that, as the property of the plaint-

iff's father and of Partab Singh, his uncle, had been confiscated by Govern-

ment, no rights passed to the plaintiff on the death of his father or his

uncle, and that the judgment of the Sudder Court was not binding on her.

The first, second and fourth issues fixed for trial by the Subordinate

Judge were as follows :

(1)
"
Whether the village in question is the ancestral property of

Bup Kuar's husband, and the gilt is invalid, or it was acquired by her

husband, by virtue of gift made in his favour by Jain Kuar, and he has

been in exclusive possession thereof, and has transferred it by gift to his

wife, Bup Kuar, and the gift in question is, at all events, valid ?

(2j "Whether the decree relied on by the plaintiff can be used by
him as evidence or not? Has' the plaintiff any right of action or not?

(4)
"
Every right of the plaintiff's father, whether in his name or not

having been confiscated on account of his rebellion, can the plaintiff bring
the present suit or not ?"

The Subordinate Judge first decided the fourth issue in favour of the

plaintiff on the ground that the plaintiff had brought the suit in his own
right under Hindu law. He then decided the first [741] issue against the

plaintiff, dismissing the suit on that issue. His decision on that issue

was as follows :

"
The plaintiff has brought this aotion recognising the gift made in her

favour by her husband as valid and in force ; .and considering that as the

said gift merely conveyed a limited interest (life-interest) to her, she was
not entitled to make the present transfer. The most important question
which is now to be determined is,

'

whether, under the gift made to the lady
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1878 by her husband, she acquired a limited proprietary right, giving her no
JULY 3, title to make the present alienation, or she is the absolute proprietress

entitled to make this as well as every sort of alienation.' On perusing the

record, it appears to me that the husband of the woman has made the gift

in her favour without any condition or restriction. There is no condition

whatever either for or against, an alienation. As far as I can see, I consi-

der a gift or alienation of this kind to be permanent and without any
1 A. 73i. restriction. I do not think myself justified in considering a gift and aliena-

tion of this kind to be made only for the life time of the Mussumat. If the

property be supposed to have actually been acquired and to have been

exclusively possessed by tbe husband, and to have been transferred to the

wife only for her life, then the gift and tbe expenses relating to it can be

looked upon in no other light than that of a force. If we were to limit

without any good reason any such absolute transfer, these restrictions

could be placed in every instance. It would then follow that, if tbe hus-

band would alienate his self-acquired property to a stranger by gift or sale,

the alienation would be invalid. But this is clearly wrong. The precedent

noted below (1) supports the view taken by me, viz., that such alienation

will be considered perpetual, and a daughter-in-law and widow are

entitled to alienate (property). I therefore do not consider the plaintiff

entitled to bring the present claim."

The plaintiff appealed to the High Court, contending that the decision

of the Sudder Court, dated the 30th August 1875, had finally determined
that Eup Kuar was not competent to alienate the mauza which Chait

Singh has transferred to her by gift, and the Subordinate Judge should

not have re-opened tbe question ; that Hup Kuar acquired mauza Ranipur
by inheritance and not by gift ; and that even if she acquired it by gift,

she was not competent to alienate it, and the appellant was entitled to a

decree setting the gift aside.

The Senior Government Pleader (Lala Juala Prasad), Munshi
Hanuman Prasad, and Lala Lalta Prasad, for the appellant.

[742] Mr. Conlan, the Junior Governmet Pleader (Babu Dwarka
Nath Banerji), Moulvi Mehdi Hasan, Pandit Bishambhar Nath, and Babu
Jogindra Nath Chaudhri, for the respondent,

Tbe Court (PEARSON, J. and OLDFIELD, J.) delivered the following

JUDGMENT.
Tbe plaintiff has brought this suit on the allegation that the estate

belonged to Chait Singh as a separate estate, and his widow, the female

defendant, succeeded to it at his death, and took a life-interest, and plaint-

iff, as the next heir to her husband at her death, sues to cancel a deed of

gift made by her in favour of defendant No. 2, on tbe ground that there

was no necessity for the alienation, and further that it was ruled, in a

suit brought by plaintiff's father against the widow, on the 30th August
1865, by the Sudder Dewani Adalat, that the lady bad only a life-interest

and plaintiff was heir at her death and tbe above decision is binding.

The defendants pleaded that the above decision does not bind the

parties to this suit ; that Ghait Singh made a gift of the property to the

defendant bis wife in his lifetime, by which she obtained it absolutely,
and her transfer cannot be questioned ; that the plaintiff is barred by
limitation ; and further that, in consequence of the confiscation of his

father's property for rebellion, he has no locus standi, and the gift was a

(1) Chatter Lai Singh v. ShewaJcram, 5. B.L.E. 123 = 13 W. B. 285.
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fitting reward to defendant No. 2 for services rendered as manager of the 187$

lady's property, and had been allowed by the brother of the plaintiff. JULY 3 r

The lower Court has decided that there was a gift by Ghait Singh in

favour of his wife as defendants plead, and that it gave her absolute power APPEL-
over the estate, and on this ground he dismissed the suit. LATH

It appears that on the 30th August 1865, there was a review by the CIVIL.
Sudder Dewani Adalat of a former judgment in a suit, brought by plain- .

tiff's father and uncle against the defendant No. 1, the object of which 1 A. 731

was to be declared heirs of Chait Singh in respect of his property, among
which is that now in suit, and to avoid certain alienations made by the

widow. It appears to have been pleaded by the defendant that the

estate was held separately by Chait Singh, and that some of the property
had been sold, and some including the mauza in suit, had been given to

the lady by [743] Chait Singh, and some inherited, and the Court held

that the estate was the separate estate of Chait Singh, and that the

mauzas sold did not form part of his estate at his death, but were the

absolute property of the wife, but that the plaintiffs were entitled to be

regarded as the reversioners after her death of the mauzas received by
gift or inherited by her from the deceased, and competent as such to im

peach any transfer thereof to other parties. The Court did not consider

it necessary to decide the validity of the deed of gift on the part of Chait

Singh to his wife, as they held it was immaterial to the plaintiffs whether
it be validjor not, seeing that the mauzas conveyed by it would devolve on
the widow by the Hindu law of succession by reason of their having be-

longed exclusively to her husband.
With reference to the pleas in appeal, we observe that it may be that

the above decision has not the effect of res judicata, as the plaintiff con-

tends, since the plaintiff does not come in through or under his father

when he is suing as next heir to his uncle. Nor can there be any doubt
that the defendant's husband, Chait Singh, did convey the property in

suit to the defendant in his lifetime by deed of gift, for the evidence

adduced on this point by the defendant is convincing. So much therefore

of the case of the plaintiff which rests the claim on the allegation that the

defendant succeeded as heir to her husband fails, but notwithstanding,
we consider that the plaintiff is entitled to succeed in this case on the

view we take of the case.

Admitting that the defendant obtained the estate by gift, there can
be little doubt that by Hindu law she will have no absolute power over

immoveables given by her husband.
"
What has been given by an

affectionate husband to his wife, she may consume as she pleases, when
he is dead, or give it away excepting immoveables. The meaning is that,

as regards immoveable property given by the husband, the wife is allowed
to use it only by dwelling in it, but not to alienate it by gift, or sale, or

in any other manner," Narada, Digest of Hindu law by West and Buhler,
Bk. ii, p. 74, and Mr. Colebrooke's, remarkes found in Strange, vol. ii,

pp. 402, 407, which are as follows : "No doubt the widow may give away
her own property, excepting land given to her by her husband or [744]
inherited from him, which she cannot dispose of without consent of the

next heirs." There are other texts of the same purport, and this view
of the effect of the gift was taken by the Sudder Dewani Adalat in the

decision already referred to, in which the learned Judges oited a case in

Macnaughfcen's Precedents (1), and their ruling in that case has been

(1) See case xxzi, 3d, cd. p. 238.
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followed by this Court in Gunput Singh v. Gunga Pershad (1). A ruling to

the opposite effect by the Calcutta Court (2) has been cited to us, but it is

not in accordance with the rulings of this Court.

Immoveable property given to a wife by a husband would appear
therefore to be held on terms similar to those on which property inherited

from her husband is held, and her acts in respect of it liable to question in

a similar manner by the next, heirs. And there seems no doubt plaintiff

is in a position to question the alienation made by the widow as next heir,

whether the property be held to be the lady's stridhan governed by the

law of succession applicable to stridhan, or ib be held subject to the

ordinary succession of property inherited from her husband. In the latter

case he is next heir to the husband, and if it be subject; to the succession

as stridhan, the lady being a childless widow, he will succeed failing^the
husband.

The defendants' pleas of limitation fail, since the right of suit to cancel

the gift cannot be said to have accrued to plaintiff before the date of the

alienation, and there has been no possession on the part of the widow
which can be said to be adverse to the title. Nor is there anything in the

confiscation of the father's property which can affect the plaintiff's reversion-

ary rights as heir to his uncle. There remains the question ofthe validity of

the alienation to defendant No. 2. The ground stated for the gift is that

it was a reward for good and faithful services as the lady's manager. We
do not think it is shown that the defendant; has not always received his

regular remuneration for services performed ;
on the contrary, it would

appearthat he has; and the giftin question can onlybe considered to be an
act of generosity, and not one strictly called for by the circumstances, and
which should be met from the lady's private [745J resources if at all, but

is not one which can justify a permanent alienation of part of the landed

esbate which belonged to her husband.
The plaintiff will have a decree declaring that the gift to the defend-

ant is invalid so far as it affects plaintiff's reversionary right as next

heir. The appeal is decreed with costs.

Appeal allowed.

i A. 745 (F.B.).

FULL BENCH.
Before Mr. Justice Turner, Officiating Chief Justice, Mr. Justice

Pearson, and Mr. Justice Oldfield.

COLLIS (Plaintiff) v. MANCHAR DAS (Defendant).* [16th July, 1878.]

Application for leave to sue as a Pauper Appeal Act Z of 1877 (Civil Procedure Code],
sa. 2, 54, 407, 314, 450, 588 Act V11I of 1859 (Civil Procedure Code), s. 311.

No, appeal lies under Act X of 1877 from an order made under that Aot

rejecting an application for permission to sue as a pauper.

ONE Edwin Collis applied to the Judge of that Small Cause Court at

Allahabad, exercising the powers of a Subordinate Judge, for permission to

Miscellaneous Application, No. 15-B, againsb an order of G. E. Knox, Esq., Judge
of the Small Cause Court, Allahabad, dated the 30th April 1878.

(1) H.C.R. N.W.P., 1867, p. 233.

(2) See Chatter Lai Singh v. Shewakram, 5 B.L.R., 123= 13 W.R. 285.
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bring a suit as a pauper. The Judge, under s. 407 of Act X of 1877,

rejected the application on the ground that the petitioner was possessed
of sufficient means to enable him to pay the fee prescribed by law for the

plaint in such suit.

The petitioner preferred an appeal to the High Court against the Judge's
order rejecting his application.

The Court (Turner, O.G.J.) on the 12th June 1878, ordered the

petition of appeal to be laid before a Division Bench of the Court. The
Division Bench (Turner, O.C.J., and Pearson, J.), on the 14th June 1878,
admitted the appeal in order that the question whether an appeal would
lie or not might be argued. This question was argued before the Division

Bench, which directed that the case should be laid before the Full Bench.
The petitioner appeared in person and contended that the order of

the Small Cause Court Judge was a
"
decree

"
within the meaning [746]

of s. 2 of Act X of 1877, and that it was consequently appealable under
s. 540 of that Act. He referred to Thakur Prasad v. Ahsan Ah (1).

The Junior Government Pleader (Babu Dwarka Nath Banerji), for

the opposite party, contended that the order was not appealable under
Act X of 1877.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

PEARSON, J. This is an appeal from an order passed under
s. 407 of Act X of 1877, rejecting an application for permission to sue as a

pauper. Such an order was not subject to appeal under the old Code of

Procedure (s. 311 of Act VIII of 1859). The question is whether it is

appealable under the new Code of Procedure, Act X of 1877. No provi-
sion for an appeal from such an order is made in s. 588 of .the Act. The
appellant contends that it is appealable as a decree under s. 540, in

reference to the terms of the second section, in which a decree is defined

as the formal order of the Court in which the result of the decision of the

suit or other judicial proceeding is embodied.
The order in question certainly does not embody the result of the

decision of the suit, which it refuses to entertain in the manner in which
it is sought to be instituted without payment of the fee payable by law on
the plaint.

It can hardly be denied that the order embodies the result of a

judicial proceeding. But so also do the orders specified in s. 588 embody
the result of a judicial proceeding, yet it cannot be presumed that those

orders were regarded as decrees appealable under s. 540 by the Legislature,
for had they been so regarded, it would have been unnecessary to declare

in s. 588 that an appeal shall lie from them. It seems to follow that the

judicial proceedings referred to in s. 2 are proceedings of a different nature

from those which result in the orders specified in s. 588, and that they in

some degree resemble and partake of the character of a suit.

The category given in s. 588 includes all important orders passed in

the course of the trial of a suit and the execution of a [747] decree, except
the most important of all, namely, orders finally disposing of applications
for the execution of decree. As it is impossible to suppose that an appeal
would be allowed from orders of secondary importance, and not from
orders of the first importance, it may reasonably be concluded that orders

finally disposing of applications for the execution of decrees were intended

1878
JULY 16.

A I 66

(1) Thakur Prasad v. Ahsan Ali, 1 A. 663.
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1878 to be appealable as decrees under s. 540. A recent judgment of the Full

JULY 16. Bench of this Court (lj has settled that they are so appealable.

Proceedings in execution of decree necessarily follow what is called

FULL the decision of the suit in s. 2. They may, indeed, be still a part of the

BENCH, suit, if that be held not to terminate with the decree, but with the execution

of the decree. Nevertheless each application for execution may be viewed
1 A. 745 as a little suit of itself, though it be a suit within a suit ;

and the proceed-
(F.B.). ings in each are not unlike those in the trial of the suit. That proceedings

under s. 244 were so viewed by the Legislature is indicated by the

provision made in s. 588, cl. (/) f r appeals from orders passed in the

course of them of the same nature with appealable orders made in the

course of a suit.

An application for permission to sue as a pauper is really the presen-

tation of a plaint. The order passed upon it does not so much resemble

an order determining matters in issue between parties relating to the

execution of a decree as an order passed under s. 54, cl. (b), rejecting a

plaint written on paper insufficiently stamped. That order is not a decree

appealable under s. 540, but is appealable under s. 588, cl. (e). From an
order rejecting an application under s. 407 it was presumably deemed

unnecessary to allow an appeal in raference to the provisions oi s. 413.

The present appeal should therefore iu my opinion be rejected.

TURNER, O.C.J.' I concur in the judgment pronounced by
Mr. Justice Pearson.

OLDFIELD, J. I concur in the judgment of Mr. Justice Pearson.

Appeal rejected.

1 A. 748 (F.B.).

[748] FULL BENCH.

Before Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson,
and Mr. Justice Oldfield.

GULAB SINGH (Petitioner} v. LACHMAN DAS
(Opposite Party)* [16th July, 1878.]

Application to set aside an ex parte decree Appeal Act X 0/1877 (Civil Procedure
Code), sst 2, 103, 108, 244, 540, 588 Act VIII of 1859 (Civil Procedure Code}, s. U9,

No appeal lies under Act X of 1877 from an order made under that Act reject-

ing an application for an order setting aside a decree made ex parte against a
defendant.

[D., 4 A. 387 (F.B.).]

A DECREE was passed ex parte against one Gulab Singh, the defendant
in a suit. He applied to the Court of first instance for an order to set this

decree aside, on the ground that no summons to appear had been served

upon him, The Court, on the 20th December 1877, rejected the applica-
tion.

Gulab Singh preferred a petition of appeal to the High Court against
the order rejecting the application. The Court (Pearson, J.) referred the

case to the Full Bench, observing that, unless orders made under s, 108

* Miscellaneous First Appeal, No. 35 of 1878, from an order of Maulvi Sayyid
Farid-ud-diu Ahmad, Subordinate Judge of Aligarh, dated the 20th December 1877.

(1) Thakur Prasad v. Ahsan Ali, 1 A. 668.
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of Act X of 1877 fell within the definition of decrees and were appealable
as such, there seemed to be no provision in Act X of 1877 for appeals from
orders made under that section.

Babu Dwarka Nath Mukarji, for the petitioner.

The opposite party was not represented.

JUDGMENTS.

_The following judgments were delivered by the Full Bench :

"PEARSON, J. Section 119 of Act VIII of 1859 provided that "no appeal
shall lie from a judgment passed ex parte against a defendant who has
not appeared," but that,

"
in all cases in which judgment may be passed

ex parte against a defendant, he may apply within a reasonable time to

the Court by which the judgment was passed
"

for an order to set it aside,

and that
"

in all cases in which the Court shall pass an order for setting
aside the judgment, the order shall be final, but in all appealable cases in

which the Court shall reject the application, an appeal shall lie from the

order of rejection to the tribunal to which the final decision in the suit

would be appealable."
Under the new Code of Procedure an ex parte decree is appealable

like any other decree. The provision that no appeal shall lie [749 J against
an ex parte decree has not been re-enacted. Section 108 of Act X of 1877

provides that, as before,
"
in any case in which a decree is passed ex parte

agaiosb a defendant under s. 100, he may apply to the Court by which the

decree was made for an order to set it aside." Section 119 of Act VIII of

1859 made provisions of a somewhat similar nature in respect of judgments
against a plaintiff by default. He was not allowed to appeal against the

judgment, but was permitted to apply within thirty days from its date for

an order to set it aside ; and in all appealable cases in which the application
was rejected, the order cf rejection was appealable. By the new Code of

Procedure it may be a question whether a plaintiff is not precluded from

appealing from a judgment againsb him by default; but he may, under s. 103
of Act X of 1877, apply for an order to set the dismissal of his suit aside ;

and under cl. (/), s. 588, orders rejecting applicationsunder s. 103 (in cases

open to appeal) for an order to sec aside the dismissal of a suit are expressly
declared to be appealable. As there is no provision of a like nature
made in s. 588 of Act X of 1877 for appeals from orders rejecting

applications under s. 108 for setting aside ex parte decrees, it isprima facie

inferrible that such orders were not intended by the Legislature to be

appealable. There remains the question whether such orders can be held

to be decrees within the scope of the definition of a decree given in s. 2 of the

Act, and as such appealable under s. 540. It is obvious to remark that if

such orders could be regarded as decrees, so also might orders on applications
under s. 103 refusing to set aside ex parte decrees be regarded as decrees.

The circumstance that; provision has been made in s. 588 for an appeal from
orders rejecting applications under s. 103 seems to show that they were
not regarded as decrees appealable under s. 540 by the Legislature, and
warrants the conclusion that orders rejecting applications under s. 108
cannot properly be eo regarded.

"
Decree

"
is defined in s. 2 as meaning

the formal order of the Court in which the result of the decision of the

suit or other judicial proceeding is embodied. An order refusing an appli-

cation to set aside an ex parte decree certainly does not embody the result

of the decision of the suit. Such an order does, indeed, it must be admit*

ted, embody the result of a judicial proceeding. But so do the orders

specified in s. 588 embody the results of judicial proceedings, and yet they
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1878 cannot be presumed to have been [750] regarded by the Legislature as

JULY 16. decrees appealable under s. 540 ; for had they been so regarded, it would
have been unnecessary to declare in s. 588 that an appeal shall lie from

FULL them. It is presumable then that the judicial proceedings referred to in

BENCH. s - 2 are of a different nature from those which result in the orders specified
in s. 588, and that they in some degree resemble and partake of the charac-

1 4. 748 ter of suit. The category given in s. 588 includes all important orders

(P.B.). passed in the course of the trial of a suit and the execution of a decree,

except the mosb important of all, namely, orders finally disposing of appli-

cations for the execution of decrees. As it cannot be supposed that an

appeal would be allowed from orders of secondary importance, and not

from orders of the first importance, it may reasonably be concluded that

orders finally disposing of applications for the execution of decrees were
intended to be appealable as decrees under s. 540. A recent judgment of

the Full Bench of this Court (1) has settled that they are so appealable.

Proceedings in execution of decree, following the decision of the suit, may
be still a part of the suit, if that be held to terminate not with the decree,

but with the execution of the decree. Nevertheless each application for

execution may be viewed as a little suit of ibself, though it be a suit with-

in a suit; and the proceedings in each are not unlike those in the trial of

a suit. That proceedings under s. 244= were so viewed by the Legislature
as proceedings of a distinct kind, analogous to proceedings in a suit, is in-

dicated by the special and remarkable provision made ins. 588, cl. (/), for

appeals from orders passed iu the course of proceedings under s. 244 of

the same nature as orders appealable in the course of a suit. The proceed-

ing which results in an order rejecting an application to set aside an ex

parte decree is a proceeding very different from that which results in an
order determining matters in issue between parties relating to the execution

of a decree and is not at all of the same character as a suit. The present

appeal should, therefore, in my opinion, be rejected.

TURNER, O.C.J. I am of the same opinion.

OLDPIELD, J. I concur in the view expressed by Mr. Justice

Pearson.

Appeal rejected.

i A. 781.

[751] APPELLATE CIVIL.

Before Mr. Justice Turner, Officiating Chief Justice, and
Mr. Justice Pearson.

FATEH SINGH (Plaintiff) v. SANWAL SINGH
(Defendant).* [18th July, 1878.]

Act IX of 1872 (Contract Act), ss. 23, 24 Unlawful consideration Void agreement Act
X of 1872, Criminal Procedure Code,

F was required by the Magistrate, under the Code of Criminal Procedure, to

furnish two sureties, who should be responsible for his good behaviour, each in a

certain sum. 8 agreed to become a surety on condition that F would deposit
with him the amount of the security. F made the deposit, and 8 became

* Second Appeal, No. 1391 of 1877, from a decree of J. H. Prinsep, Esq., Judge of

Cawnpore, dated the 27th August 1877, affirming a decree of Munshi Lalta Prasad,
Munsif of Cawnpore, dated the 22nd March, 1877.

(1) Thakur Prasad v. Ahsan AH, 1 A; 668.
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a surety. The period for which S was responsible for F's good conduct having
expired without F committing any act to forfeit the security, and S refusing to

return the deposit, .Fsued 8 to recover the deposit. Held, that, as the considera-

tion for the agreement defeated the object of the law, the consideration was
unlawful, and F was not entitled to relief.

IN August 1875 one Fateh Singh was required, under s. 505 of Act
X of 1872, to procure two persons of approved respectability who would be

responsible for his good behaviour for one year each in the sum of

Es. 600. He produced one Sanwal Singh and a certain other person. These

persons were accepted by the Magistrate as his sureties, and Fateh Singh
was released from custody. The period of time for which these sureties

were to be responsible for Fateh Singh's good conduct elapsed without his

committing any act to forfeit the security. The present suit was brought

by Fafceh Singh against Sanwal Singh to recover from him Rs. 600. This

sum the plaintiff alleged he had deposited in August 1875 with the

defendant in consideration of the defendant's giving security for his good
behaviour. The defendant denied that the plaintiff had made the alleged

deposit with him. The Munsif trying the suit fixed as the sole issue,
''

Was the amount claimed by the plaintiff deposited by him with the de-

fendant in consideration of the defendant's giving security for the plaintiff's

good behaviour ?" This issue the Munsiff determined in the defendant's

favour, and dismissed the plaintiff's suit. On appeal by the plaintiff, the

District Judge found that the money bad been deposited by the plaintiff

with the defendant as alleged. The Judge nevertheless dismissed the

plaintiff's suits for the following reasons ;

"
The only doubtful point in

my mind is as to the suit being of a nature capable of obtaining [782] relief.

Under the rules of the Criminal Procedure Code a person called upon to

furnish bail for good behaviour cannot pay cash in lieu of security ; the

object in having other persons to stand bail for him is to protect society

against the perpetration of crime, and it is the duty of the sureties to look

after their charge, and" a Magistrate is competent to refuse a surety offered

if he thinks such surety is an unfit person (s. 516 of Act X of 1872).

When the surety knows that his bail bond would be forfeited and he
himself mulcted to the extent of the liability set forth therein on any
failure of bia to discharge that duty, he would naturally fulfil his duty,
and the law would be satisfied ; but if, on the other hand, he receives a

sum of money from the individual for whom he stands surety equal to

the value of the bail, he has not the same interest in watching the doings
of his charge ; he may be quite indifferent to the regards of society, and
allow his charge to do and act as he pleases, conscious that, if his bail-

bond be forfeited, he would only be called upon to make good its value ;

he will in short have served his friend a good turn, but will thus have
defeated the requirements of law, and any act which is in itself opposed
to the principles of law is incapable of relief : it follows then that an abet-

ment of such an act also places itself beyond civil remedy. Looking upon
the act of plaintiff in advancing a money inducement to defendant to

stand bail for him as illegal, although the custom is orally said to maintain

and to be not infrequent, I arrive at the same conclusion as the lower

Court, although upon different grounds, and sustain the finding."

The plaintiff appealed to the High Court, contending that he was
entitled to recover the money claimed by him.

Pandit Ajudhia Nath and Mir Akbar Hussain, for the appellant.

Mr. Chatterji, the Junior Government Pleader (Babu Dwarka Nath

Banerji], and Pandit Bishambar Nath, for the respondent.
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JUDGMENT.
The judgment of the Court was delivered by
TURNER, O.C.J. The appellant was required by the Magistrate to

furnish two sureties for his good behaviour, each in the sum of Es. 600.

The respondent agreed to become a surety on condition that the appellant
would deposit with him the sum in which he was required to go bail.

The deposit was made, the period of suretyship expired without any act

having been committed by the appellant [753] to forfeit the security, and
therefore the appellant applied to the respondent to repay the deposit.

The respondent refused, denying the deposit. The appellant brought this

suit to recover tha deposit, but failed to establish to the satisfaction of

the Court of first instance that the deposit had been made. The lower

appellate Court found that the deposit of the sum of Rs. 600 with the

respondent on the terms alleged was proved, but Refused relief on the

ground that the consideration of this agreement was unlawful in that it

defeated the object of the law.

In special appeal the appellant challenges the propriety of this ruling.

In our judgment the conclusion at which the Judge has arrived is right.

The Criminal Procedure Code, ch. XXXVIII, empowers the Magistrate
to require a person of notoriously bad livelihood to procure sureties who
shall be responsible for his good conduct in the amounts required from

them. If the amount for which a surety is responsible is deposited with

him by, or on behalf of. the person for whose conduct he undertakes res-

ponsibility, it is obvious that he is responsible only in name. No Magis-
trate with a knowledge of the facts would be justified in accepting the

surety under this chapter. The object of the law would be defeated. We
must then affirm the decision of the Judge and dismiss the appeal, but

seeing that the respondent denied the deposit, and that he was a party to

the agreement, and that the point raised is novel, we order each party to

bear his own costs in all Courts.

Appeal dismissed.

1 A. 753.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr, Justice Oldfield.

VAUGHAN (Plaintiff) v. HESELTINE AND OTHERS (Defendants).*

[8th June, 1874.]

Will Devise of immoveable property subject to its being charged in a particular manner
by the devisee Property not charged in accordance with the will Suit to enforce
charge Assignment by a legatee to executor of legacy.

Certain immoveable property was devised by will upon condition that the

devisee, who was also an executor of such will, should execute a mortgage of

[754] such property to the Official Trustee of Bengal for the time being to secure
the payment of a certain legacy. The devisee, with the intention of giving effect

to such condition, mortgaged such property to his co-executors. Held, in a suit

by one of such co-executors to enforce the mortgage, that, the mortgage not being

'
Regular Appeal, No. 77 of 1873, from a decree of W. E. Kinsley, Esq., Subordinate

Judge of Dehra Dun, dated the 13th May 1873, Reported under a special order of the
Hon'ble the Chief Justice.
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1 A. 753,

executed in accordance with the terms of the will, was invalid, and the suit was 1874
not maintainable. JUNE 8.

Semble that an assignment by a legatee to an executor of a legacy is void.

[R., 1 A. 762 ]

[N.B. -See in this oonneotion 1 A. 762 ; 772, infra ED.]

ONE Joseph Nelson Heseltine by the 9th clause of his will, dated the

16th February 1864, devised his estate known as the Ellenborough Hotel

estate to the U3e of his son, Robert Henry, upon condition that he should,

when so requested by the trustees of the will, execute and deliver to them
a mortgage of such estate for securing to the trustees the payment of the

sum of Rs. 16,000 bequeathed in the will to the trustees upon certain trusts

therein mentioned. The testator further directed that such payment was
to be made by annual instalments of Rs. 3,000 each without interest, and

that the first of these instalments was to be paid at -the expiration of one

year after his death. The testator by his will appointed his son, Robert

Henry, and his son-in-law, Joseph Hurst, the executors of his will, and

Charles Frederick Vaughan and the Administrator-General of Bengal for

the time being trustees of it. By a codicil to his will, dated the 24th

February 1865, the testator revoked the appointment of Sir Charles

Frederick Vaughan, and the Administrator-General of Bengal as trustees,

and appointed the Official Trustee of Bengal for the time being the sole

trustee of his will. He thereby further appointed Charles Frederick

Vaughan to be an executor of his will in addition to his son, Robert Henry,
and his son-in-law, Joseph Hurst. He also thereby gave and bequeathed
to his daughter Charlocte, wife of Joseph Hurst, the sum of Rs. 12,000
"
for her own sole use and benefit, frea from the control, debts, and liabili-

ties of her then or any future husband," and he directed that such sum of

Rte. 12,000 should be paid to Charlotte Hurst
"
on her sole and personal

receipt" out of the sum of Rs. 16,000 charged upon the Ellenborough
Hotel estate. He further directed that suoh payment to his daughter
Charlotte was to begin from the receipt by the trustees of his will of the

second instalment of Rs, 3,000.

On the 2nd March 1866, Robert Henry Heseltine executed a mortgage
of the Ellenborough Hotel estate to Joseph Hurst and [785] Charles Fre-

derick Vaughan to secure the payment of the sum of Rs. 16,000, with the

intention of giving effect! to the condition imposed upon him by the 9th

clause of his father's will.

On the 20th July 1870, Charlotte Hurst assigned by sale to Charles

Frederick Vaughan the sum of Rs. 12,000 bequeathed to her under the

codicil to her father's will. The consideration for the sale was stated in

the sale-deed to be Rs. 8,000. This deed contained a power of attorney

authorising Charles Frederick Vaughan, for Charlotte Hurst and in her

name, hut for his own use and benefit, to demand, sue for, and receive the

legacy from the proper persona, and on payment of the money to give a

receipt for the same
On the llth February 1873, Charles Frederick Vaughan brought the

present suit against Robert Henry Heseltine to enforce the mortgage of the

2nd March 1866. The plaintiff claimed to recover Rs. 19,427-8-0, being
the amount of the second, third, fourth, fifth and sixth annual instalments

of Rs. 3,000 each, and interest, by the sale of the Ellenborough Hotel

estate, making Joseph Hurst a defendant in the suit, as he refused to join

in it as a plaintiff. The suit was instituted in the Court of the Subordinate

Judge of Debra Dun. The Mussoorie Bank, which held a prior mortgage of
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1874 the Ellenborough Hotel estate, was made a defendant in the suit on its

JUNE 8. own application. The plaintiff did not describe himself in the ulaint in

the suit as an executor, and did not produce the will of J. N. Heseltine, but

only the deed of mortgage. The plaint was therefore returned to him by
the Subordinate Judge for amendment, and the case was adjourned for the

production of the will. At the second hearing of the suit Joseph Hurst
consented to be made a co-plaintiff. The issues for trial were fixed at this

1 1. 753. hearing, the first of them being as follows :

"
Can Vaughan, as executor,

purchase of a legatee ?" At this hearing the defendant admitted bis liability

to the extent of the instalments sued for. At the final hearing of the suit

Joseph Hurst did not appear. The Subordinate Judge dismissed the suit

on the first issue, on the 13th May 1873, on the ground that the plaintiff

was not suing as an executor for the benefit of the estate, but to enforce the

assignment to him by Charlotte Hurst of her legacy, which assignment
the Judge considered invalid.

[756] The plaintiff appealed to the High Court against the decree of

the Subordinate Jadge.

Mr. Warner, for the appellant, contended that the Subordinate Judge
was wrong in dismissing the suit upon a point foreign to it

; that the

assignment by Charlotte Hurst to the plaintiff of her legacy was not void,

but merely voidable at the option of the assignor ; that Charlotte Hurst
was no party to the suit, nor had she taken any steps to have the assign-
ment set aside ; that the assignment could only be set aside upon repayment
of the consideration-money, together with interest, and the costs incurred

in connection with the assignment ; that the suit was not based on the

assignment but on the mortgage and the mortgage was valid, and should

have effect given to it ; that as the defendant had admitted the claim to the

extent of the instalments due, a decree should have been made against him;
and that the Mussoorie Bank had erroneously been made a party to the suit.

Mr. Howard (with him Messrs. Hill, Newton and Quarry) contended
that the mortgage was invalid, as it had not been made in accordance with
the wishes of the testator as expressed in his will, viz., to the Official

Trustee of Bengal for the time being, but to two of the executors of the

will, and that the suit was consequently not maintainable.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C. J. This is a regular appeal from the Court of the Subor-
dinate Judge of Dehra Dun in a suit by the plaintiff, Vaughan, against the

defendants, Heseltine and Hurst, to recover Es. 19,247-8-0 principal and
interest alleged to be due on a mortgage on certain property called the

Ellenborough Hotel estate, under the following circumstances : The
plaintiff, Mr. Charles Frederick Vaughan, sued as one of the executors of

the late Mr. J. N. Heseltine, who died on the 8th March 1865, leaving a

will, dated the 16th February 1864, and a codicil thereto bearing dated the
24th February 1865. By the will the testator disposed of bia estate and

effects, and various legacies were left to different parties, and among
others two sums, both of Es. 6,000 Es. 12,000 in all on certain

conditions and contingencies, to the testator's grand-children, Joseph
Hurst, and Isabella Hurst, but in the event of their deaths, as therein

explained, he directed the said two sums [757] of Es. 6,000 to be paid"
unto my daughter, Mrs. Charlotte Hurst, the mother of Joseph Hurst

and Isabella Hurst, for her absolute use and benefit, and her receipt for
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the same, whether covert or sole, shall be sufficient discharge for the

same." The will appointed the testator's son, Kobert Henry, and his

aon-in-law, Joseph Hurst, one of the defendants, to be the executors

thereof, and by a separate nomination he appointed the plaintiff
"
and the

Administrator-General of Bengal for the time being" to be trustees of the

will for the carrying out of the trust thereby declared, and by the 20th
clause of the will the testator made the usual provision for the continuance

of the trusts in the event of death or failure. By clause 9 of the will the

testator specially devised the Ellenborough Hotel estate to the use of
"
my

said son Eobert Henry, bis heirs and assigns, upon condition that be or

they do, upon being so requested by my trustees, execute and deliver to

them a good and sufficient mortgage of the said Ellenborough Hotel estate

for securing payment of the sum of Es. 16,000, etc." Such were the pro-
visions of the will on these points ; but the codicil, which is of considerable

length, altered and revoked the will in various particulars, and among
other things it altered the will as to the trustees as follows :

"
And whereas

by the 19th clause of my said will I have nominated and appointed the said

Charles Frederick Vaughan, in the said will styled Mr. Charles Vaughan,
and the Administrator-General of Bengal for the time being, to be

trustees of my said will, now I do hereby revoke such said appointment
and 1 do nominate and appoint the Official Trustee of Bengal for the time

being to be sole trustee of my said will for the purpose of carrying out the

trust therein and herein declared, and I declare that my said will shall

accordingly be so read and constructed as if the said Official Trustee of

Bengal for the time being had in my said will been named and mentioned
instead of the said Mr. Charles Vaughan and the said Administrator-

General of Bengal for the time being." There was therefore to be but one
trustee and that

"
the Official Trustee of Bengal" in place of Mr. Vaughan

and the Administrator- General of Bengal, as provided by the will. The
codicil then goes on to revoke the said 20th clause of the will, and also the

clauses providing for the legacies to the grand-children,
"
and in lieu and

instead thereof
"

the codicil provided as follows :

"
I do hereby give and

bequeath to my daughter [758] Charlotte, wife of my son-in-law, Joseph
Hurst, and mother of my said grand-children, Joseph and Isabella Hurst,
the sum of Bs. 12,000 absolutely, for her own sole use and benefit, free

from the control, debts and liabilities of her present or of any future

husband with whom she may hereafter intermarry ; and I direct such said

sum of Es. 12,000 to be paid to my said daughter Charlotte on her sole

and personal receipt from and out of the sum of Es. 16,000 charged upon
my Ellenborough Hotel estate, situate at Eajpur aforesaid, under the terms
and conditions of the 9th clause of my said will, such said payment to my
said daughter Charlotte to begin and commence from the receipt by the

trustee of this my will of the second instalment of Es. 3,000 provided for

in the said 9th clause of my said will, and to continue until the said sum
of Eg. 12,000 shall be fully paid and satisfied from and out of the said

fund, and any balance that may remain due after payment of the last of

such said instalments shall be paid and satisfied out of the general assets

of my estate." We may presume that the testator had good and sufficient

reasons for this change in his testamentary arrangements, and the circum-

stances which gave rise to this suit may well suggest what these reasons

were. They are at least intelligible. But it will be observed that, while the

oodicil revoked the appointment of trustees as made by the will, it contained

no expressed revocation of the testator's direction to his son to execute

and deliver the mortgage itself for Es. 16,000, and in fact, on the 2nd

1874
JUNE

1 A. 738.

A 1-67
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1874 March 1866, which was within a year from his father's death, the son did,

JUNE 8. with the apparent approval of all concerned, including the plaintiff himself

execute a mortgage deed of the Ellenborough Hotel estate in favour of

Joseph Hurst and Mr. Vaughan and who, it will be recollected, were the

trustees originally appointed. It is not disputed that the testa or's estate,

was ample for all his testamentary purposes, and that there would be little

or no difficulty in raising the Rs. 16,000 on the security of the Ellen-

1 A. 753. borough Hotel e&tate. But some delay occurred, and it would appear that

at the end of 1869 or beginning of 1870, Mr. Vaughan, the plaintiff,

commenced negotiations with Mrs. Hurst for the purchase of her legacy,

the result of which was that he, being an executor of the will, purchased
for the price of Es. 8,000 [759] a legacy of Us. 12,000. Vaughan himself

states that ho does not recollect by whom the proposal for the purchase was

made, but in the opinion of the Subordinate Judge it came from himself.

This was the crisis of the suit in the Court below, and the Subordinate

Judge's decision was that such a transaction could not stand, and hedismiss-

ed the suit with costs. Without pronouncing any judicial opinion on the

question, which, from what I am about to explain, we are not called upon to

do, I may be permitted to say that such negotiations between the executor

of a will and a legatee are very questionable and improper, and if this case

had been argued before us on the basis of the lower Court's judgment, it is I

think probable that we would not have found much fault with it. But
at the hearing of the appeal before us, the Counsel for the respondent

disregarding the appellant's arguments on the merits of the Subordinate

Judge's decision, took the objection that the mortgage deed which is the

basis of the suit is invalid, and affords no cause of action to the plaintiff,

on the ground of its not being conformable with the true construction of

the will and codicil, and I am of opinion that this objection is well-

founded. Although in the form of a suit to recover on a mortgage of a

portion of the estate, it is really in the nature of one for the administration

pro tanto of that estate, and it is more important to consider what were
the testator's wishes and; intentions. I observe that in the mortgage deed
itself the codicil is referred to by date, and is there described as "in no
way revoking that portion of the 9th clause of the will hereinbefore

recited," but whether this was the idea of the mortgagor himself or the

opinion of his legal advisers or draughtsmen, it 13 in my judgment alto-

gether erroneous. The direction to the son contained in the will was to

execute and deliver a mortgage deed to the trustees, that is to Mr. Vaughan
and the Administrator-General of Bengal. The appointment, however, of

these gentlemen was expressly revoked by the codicil, and a single

trustee, in the person of
"
the Official Trustee of Bengal," was appointed

in their stead. It is impossible therefore to contend that the mortgage, as

actually made, was an administration pro tanto of the testator's estate

according to his true intentions. The objection is indeed an obvious and
substantial one, and it is extraordinary that the codicil to the will on
which it is founded should have been overlooked, not only by the Subordi-
nate Judge himself, but by all the parties before him.

[760] Without prejudice therefore to any suit which may be instituted

for carrying out the intentions of the testator with respect to the direction

to mortgage, or generally for the proper administration of the estate, I would
dismiss this appeal, and dismiss the present suit, but seeing that the

objection allowed by this judgment was not taken in the Court below,
-without costs. The Mussoorie Bank, however, who are the holders of a

mortgage by the testator himself, and who have been obliged to intervene
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as co- defendant and co-respondents, are entitled to their costs, and these 1874

the plaintiff, appellant, must pay. JUNE 8.

OLDFIELD, J. -The plaintiff in this suit, C. F. Vaughan, is one of

the executors to the will of J. N. Heseltine. The defendant, R, H. Hesel- &PPEL-

tine, is the son of J. N. Heseltine, and also one of the executors. The LATE
suit is to recover, as one of the executors, Rs. 19,427-8-0 principal and CIVIL.
interest, on a mortgage-deed of the Ellenborough Hotel estate. It appears

*

that, under the will and codicil of the late J. N. Heseltine, the estate 1 A. 753.

known as the Ellenborough Hotel estate was devised to the use of his son,

B. H. Heseltine, defendant, respondent, upon condition that be should

execute and deliver to the trustees under the will a mortgage of the said

estate for securing to the said trustees payment of Rs. 16,000, to be paid

by equal yearly instalments of Rs 3,000 each, the first to be paid at the

expiration of one year after the death of the testator, a sum of Rs. 12,000
to be paid out of the above sum to testator's daughter, Charlotte Hurst,

and the rest as otherwise devised. The will and codicil further made
R. H. Heseltine,' defendant, J. Hurst, and 0. F. Vaughan, plaintiff, exe-

cutors, and the Official Trustee of Bengal for the time being the sole

trustee for the purpose of carrying out the trusts named in the will. After

the death of the testator the mortgage-deed on which this suit is based

was executed by R. H. Heseltine in favour of the other two executors,

Hurst and Vaughan, and the latter now sues to recover under it.

The claim was dismissed by the lower Court on a preliminary objec-

tion, and the appeal rests on the same ground, which has been fully

discussed in the judgment of the Chief Justice. It is unnecessary for me
to notice this point, as I am of opinion that she appeal must be dismissed

on a ground taken before us by the respondent's counsel, that the mort-

gage-deed is absolutely void, and [761] the claim on it unmaintainable.

The title of the parties to the mortgage-deed and to execute the mortgage
rests solely on the will and codicil of J. N. Heseltine, and if these be

examined, it will be found that they convey no power to execute such

a mortgage. The will directed by the 9th paragraph that the Ellen-

borough Hotel estate was davised to
"
R. H. Haseltine his heirs and

assigns, upon the condition that he or they do, on being so requested by
my trustees, execute and deliver to them a good and sufficient mortgage
of the said Ellenborough Hotel estate for securing to tbe said trustees,

their executors, and administrators, payment of the sum of Rs. 16,000
hereinbefore bequeathed to them upon trust, &c.," and by the codicil the

Official Trustee was appointed sole trustee, while R. H. Heseltine, Hurst,
and Vaughan were appointed executors.

There has been no conformance with the terms of the will and codicil

in the execution of the mortgage-deed the basis of the claim, which is exe-

cuted, not in favour of tbe trustees, but of two out of three executors. Tbe
intention of the parties was to carry out the condition of the will and codicil,

but these gave no power to execute such a mortgage-deed, which has been

made contrary to the will and codicil and under a mistake as to the facts on
the part of the parties to it, that they were thereby carrying out the

condition of the will and codicil. Such a deed is invalid and can convey
no right to the property to the plaintiff. The claim therefore must fail.

There is one plea raised in appeal which is to be noticed, whether the

Manager of the Mussoorie Bank was properly made a party to the suit,

and I consider he was, inasmuch as, holding an alleged prior mortgage on
the property, he had an interest in asserting its priority in this suit, which
included a claim to bring to sale the property..
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1874 I would therefore, though on different grounds, affirm the decision of

JUNE 8. the lower Court, and dismiss the appeal, but without costs as regards all

the defendants except the Manager of the Mussoorie Bank, who should get
APPEL- his costs.

LATE

CIVIL.

1 A. 783.

Appeal dismissed.

1 A. 762,

[762] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.

HURST (Plaintiff) v. MUSSOORIE BANK (Defendant)* [3rd May, 1877.]

Real property Legacy Husband and Wife.

C, a married woman, was entitled, under her father's will, to certain money
"
absolutely for her sole use and benefit, free from the control, debts, and liabili-

ties of her husband," and under such will such money was payable to her "on her

sole and personal receipt." While so entitled C borrowed from her husband the

purchase-money of certain real property, on the understanding that she would

pay him back such money when she obtained her legacy. The conveyance of

such property was made to C, but not to her separate use. C subsequently
assigned her legacy by sale, and out of the money obtained by such assignment

re-paid her husband the purchase-money of the property purchased. Held that
the conversion by C of her legacy did not alter its character and conditions, and
that the property purchased was her own separate property, and was not subject
to the debts or liabilities of her husband.

IN November 1868, Joseph Hurst agreed to purchase a village called

Mohkampur. At his request the property was not conveyed to him, but

to his wife, Charlotte. The purchase-money was stated in the deed of sale,

which was dated the 14th November, 1868, to be Rs. 6,000. Joseph Hurst

paid the purchase-money by a cheque on the Mussoorie Bank for

Rs. 6,350 drawn against a cash credit loan he bad with the Bank. When
the deed of sale was registered a power of attorney executed by Mrs. Hurst
was also registered, which appointed Joseph Hurst Manager of the property
on her behalf. In 1876 Joseph Hurst and his wife were in pecuniary
difficulties. In a suit registered as No. 155 of 1874, the Mussoorie
Bank held a decree against them both. In another suit registered as

No. 185 of 1874, the same Bank held a decree against Joseph Hurst and his

brother-in-law, Robert Henry Heseltine, and a third suit registered as

No. 56 of 1876, brought by one Khushal Rai and another person, a decree

had been made against Joseph Hurst and his wife. In execution of the

decree in suit No. 155 of 1874, the village of Mohkampur was attached on
the 31st March, 1876. On the 4th April, 1876, an order was made for

the sale of the property on the 20th May, 1876. On the application of

Joseph Hurst and his wife, [763] and on their satisfying the decree

in part, and executing an agreement to pay the balance, this sale was
postponed sine die. On the 9th June, 1876, Mohkampur was again
attached in the execution of the decree obtained by Khushal Rai. No
further proceedings were taken in this case till the 6th October, 1878.

Mohkampur was again attached on the 13th July, 1876, in execution of the

Regular Appeal, No. 107 of 1876, from decree of R. Alexander, Esq., Subordinate
Judge of Dehra Dun, dated the 15th September, 1876. Reported under a special order
of the Hon'ble the Chief Justice.

[N.B. See in this connection 1 A. 753, supra and 1 A. 772, infra. ED.]
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decree obtained by the Mussoorie Bank against Joseph Hurst and Eobert

Henry Heseltine. On the 17th July, 1876, an order was made for the

sale of the property on the 20th September, 1876. Charlotte Hurst objected
to the sale, claiming the property as her own. Her objection was
disallowed on the 9th August, 1876. The property was eventually sold

on the 20th September, 1876, and was purchased by one Charles Edward
Beresford, with notice of Charlotte Hurst's claim.

In the meantime, on the 18th August, 1876, Charlotte Hurst instituted

the present suit against the Mussoorie Bank in the Court of the Subordi-

nate Judge of Dehra Dun. The plaintiff claimed in her plaint the reversal

of the order of the 9th August, 1876, and all subsequent acts and orders

made under that order, a declaration of her right to the possession of the

property as full proprietor, and possession of the property in full proprie-

tary right. She based her suit on the deed of sale dated the 14th November,
1868. She alleged that being entitled under her father's will at the time

of the sale to a legacy of Rs. 12,000, she had purchased the property in suit,

together with an estate called Ashton Cottage, arranging with her husband
that he should advance the purchase-moneys of these properties, and pro-

mising to pay him back such moneys when she obtained her legacy ; that

she had subsequently sold the legacy to one Charles Frederick Vaughan
for Bs. 7,875. receiving the purchase-money by a cheque for that amount,
and that she had endorsed this cheque to her husband, paying the balance

due to him, Ks. 125, in cash out of money of her own. The defence to the

suit was that the money paid to the vendor of Mohkampur by Joseph
Hurst was his own money, and not money paid in pursuance of any such

agreement as alleged by the plaintiff, and that the conveyance of the pro-

perty was made to the plaintiff with the object of protecting it from Joseph
Hurst's creditors, Joseph Hurst being [764] in pecuniary difficulties at

the time of the purchase. The defendant further alleged that from Novem-
ber, 1868, to July, 1876, Mohkampur had been held and enjoyed by Joseph
Hurst as bis own property, that the plaintiff's name never appeared in any
transaction connected with the management of the estate, that the pat-

waria of the village were ignorant of her name, and her name did not appear
in any revenue record as connected with the village, that in February,
1872, Joseph Hurst and the plaintiff had mortgaged the village jointly to a

Mrs. Dick, styling the property as "their" property, and that in February,

1875, Joseph Hurst had given evidence in a certain suit to the effect that he
had purchased the property, and held it as proprietor, and that he was the

proprietor of it.

It was not alleged in defence to the suit that the property had been

attached and sold in the execution of a decree to which the plaintiff was a

party.

The Subordinate Judge fixed as an issue, among others, was Rs. 6,000,

fche price paid for Mohkampur, part of the plaintiff's legacy under her

father's will or not ? This issue was alone considered by the Judge, and
on it he dismissed the suit, holding that the money paid for the purchase
of Mohkampur was Joseph Hurst's money, and that there was no con-

nection between it and the sum of Rs. 7,875 received by the plaintiff from

Vaughan and made over to her husband by the plaintiff.

The plaintiff appealed to the High Court against the decree of the

Subordinate Judge, contending that the property was her own separate
and absolute property, and the Court of first instance had erred in finding

that her husband was the true owner.

1877
MAY 3.

APPEL-

LATE
CIVIL.

1 A. 762.
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1877 Messrs. Boss and Conlan, for the appellant.

MAY 3. Messrs. Bill and Quarry, for the respondent.

A .
JUDGMENTS.

LATE ^ne following judgments were delivered by the Court :

__... STUART, C.J. This is a regular appeal from a decree of the Subordi-

_' nate Judge of Dehra Dan dismissing the plaintiff's claim to property

1 A. 762. called the estate of Mohkampur in virtue of her separate and exclusive

right as a legatee under her father's will, and by which be bequeathed to

her a sum of Es. 12,000. The will was dated the 16th February, 1864,

and there was a codicil dated [765] the 24th February, 1865. The

testator, J. N. Heseltine, the plaintiff's father, died on the 8th March,
1865. The nature and terras of the will had been the subject of a previous

suit with respect to a mortgage directed by it to be made, in which the

plaintiff's rights as a legatee came to be considered. This suit came up
in regular appeal to this Oourt, and was heard by Oldfield, J., and my-
self and determined by our dismissing the appeal and suit on grounds
and for reasons which we fully explained in our judgments (1).

The record in that previous suit containing the proceedings in the

lower Court and this Court was put in as evidence in the present suit, and

it thus appears that the facts which gave rise to the present litigation are

these : On the 14th November, 1868, Mrs. Hurst, the plaintiff, purchased
the estate of Mohkampur from one Mary Wood, the price, as stated in

the sale-deed (and correctly stated, for there can be no doubt on this

point), being Es. 6,000. This sum was not at once paid down in cash

by the plaintiff, although it does not appear to be disputed that she, and
she alone, was the actual vendee, the money having been found by
Mr. Hurst, the plaintiff's husband, she, the plaintiff, chiming that it was
on the credit of her legacy that the sale to her took place. Subsequently to

this purchase, that is, on the 25th November, 1869, the plaintiff purcha-
sed from a Mrs. Walsh a certain property called Ashton Cottage, the

consideration being Es 2,000, wbich had apparently been raised in the

same way as the previous Es. 6,000 for the purchase of Mohkampur. The
two sums amounted to Es. 8,000, which sum Mrs. Hurst swears in her

deposition she repaid to her husband, first by endorsing over to him a

draft for Es, 7,875, being the sum, as explained by the plaintiff, to have
been netted for her legacy, and by cash payment from herself of Es. 125.

The Subordinate Judge appears to sneer at and discredit this last circum-

stance, although ib is not apparent why he should do so. For myself I

do not see why it should be considered an
"
odd circumstance

"
that the

plaintiff, situated as she was, could not command Es. 125 on her own
account, and there is not a particle of evidence to show that it was not

her own money. The poor woman had suffered in pocket sufficiently

already, for she [766] tells us, and the fact plainly appears in the record

of the other suit to which I have adverted, that after a good deal of negotia-
tion she disposed of her legacy of Es. 12,000 to Mr. Vaughan one of the

executors of her father's will, for Es. 8,000. This, as remarked by me in

the previous suit, was a very improper transaction on Mr. Vaughan's part,

and it might have been set aside if she had been so minded and it had been
worth her while, but no question of the validity of this transaction arises in

the present case. I only now allude to the circumstance for the purpose
of showing that the sum she thus obtained for the legacy was the precise

(1) See 1 A, 753.
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amount of her purchase of Mohkampur and Ashfcon Cottage, and the 1877

question as to the identity of that payment, as regards its legal character MAY 3.

as well as its amount, with her legacy, or whether the payment had been

made by her husband from its own resources, or what must be taken to

be such, is the first question that has to be considered. The next question
is one of law, viz., whether, if the money was hers and not her husband's,

it could be used and dealt; with by him in the way stated by the Subordi-

nate Judge. i A.

The Subordinate Judge correctly states that the first of these is the

one important question, although very inconsistently with that he thus

expresses himself in bis judgment. "That he (the plaintiff's husband)

got the legacy money there is no doubt, but there is equally no doubt in

my mind that he received it as any other huaband would do money coming
to his wife," adding, with apparent inconsistency, that "the issue drawn
which need be considered is, was this Es. 6,000, the price paid for

Mohkampur, part of Mrs. Hurst's legacy under her father's will or not?"

and he decides that it was the husband's money and not the plaintiff's.

There is a coufusion of mind and want of legal knowledge in all this on
the part of the Subordinate Judge which I by no means desire to rebuke,

for Mr. Alexander has done his best according to his light, although I

could have wished that he had not been so dogmatical in the expression
of his views, He ought to have known that Mr. Hurst could not deal

with the legacy
"
as any other husband would do with money coming to

his wife," and that he could not defeat her rights under her father's will

by any transaction of his own. His judgment appears to me to be

altogether besides the case, and shows that he totally misapprehended the

plaintiff's position and her rights under her father's will.

[767] That the Rs. 6,000 paid for Mohkampur was her money and

not her husband's, is, I think, very plain. In the first place, the Subor-

dinate Judge himself says that Mr. Hurst got hold of the legacy money,
in the next place the respondents, defendants, argued their case here, as

they appear to have done in the Court below, on the assumption that it

was her legacy that had been used in raising the purchase money for

Mohkampur, but that by conversion into cash it had changed its character

and came under the control of her husband. Such a contention was

totally unfounded in law, and I only refer to it now for the purpose of

pointing out that, on the defendant's own showing, the money raised and

paid by Mr. Hurst was really the plaintiff's and not his. But the plain-
tiff herself was examined in the Court below, and her evidence is before

us. The Subordinate Judge put his gloss upon it, but I feel bound to

reject this as altogether uncalled for. The plaintiff's evidence is not in

any way contradicted or disputed, and I see no reason whatever for

disbelieving it. It will be seen that it is clearly compatible and consistent

with all we know of the facts. We have seen that her father made his

will in 1864 and died in 1865, and the time that elapsed between the date

of the purchase of Mobkampur is amply accounted for by the litigation

and negotiations which had in the meantime been going on, and which

prevented the payment to her of her legacy until the time menjbioned by
the Subordinate Judge. She states in her deposition as follows :

"
My

husband paid the money for me, I was negotiating the sale of

my legacy witn Mr. Vaughan, the executor Mr. Vaughan sent

me a cheque fot the amount, viz,, Rs. 7,875, on the Dolhi Bank,
and I endorsed the whole of it over to my husband ;

after this receipt I

concluded the sale, negotiations for Ashton Cottage, which I bad been
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1877 carrying on for some time previously : the price of Ashton Cottage was
MAY 3. Es. 2,000 : I paid Es. 7,875 to my husband by the cheque, and Es. 125

in cash ; I sold my legacy for Es. 8,000, and Mr. Vaughan made me go
APPEL- shares in the expenses, so I only got Es. 7,875." And further on in

LATE cross-examination she says,
"
I bought the village (Mohkampur) in antici-

CIVIL Pati n f my legacy money."
Then as respects the Mussoorie Bank's bond she says :

"
Mr. Hurst

1 A. 762. signed the deed shown me because the loan was to him, not because he
had any right in the property." And in regard to Mrs. [768] Dick's

mortgage she deposes :

"
The deed shown me was signed by Mr. Hurst

and myself : I never read the deed in question, so I cannot tell how the
words

"
moveable and immoveable came into it : I did not get the loan,

Mr. Hurst got the loan." The Subordinate Judge makes some unfavour-
able comments on this evidence, but it is, I consider, unsafe to argue as

he does, against the conduct of a wife situated, as the plaintiff was, under
the influence and control of a needy husband. I believe she spoke the
truth when she said she had not read this deed, and I also believe that

she was totally unaware that she was transferring by it any rights of hers

acquired by means of her legacy. In fact she could not legally have

joined in any such mortgage-deed without making the usual acknowledg-
ment required of married women before the officer appointed by law for

that purpose (see Act XXXI of 1854, ss. 3, 4 and 5}, and it is not

pretended that any such formality was observed on the occasion.

From all these considerations I conclude and thoroughly believe that

the Es. 6,000 paid for Mohkampur was raised on the security of, and was
in fact paid out of, the plaintiff's legacy, and from no other source ; and
that being so the plaintiff's legal rights are not as stated by the Subordi-

nate Judge. I have looked into the record of the previous suit, and I

find it there recorded that the bequest of the legacy to the plaintiff in

her father's will and codicil is expressed in these terms :

"
I do hereby

give and bequeath to my daughter Charlotte, wife of my said son-in-law,

Joseph Hurst, and mother of my said grand-children Joseph and Isabella

Hurst, the sum of Es. 12,000 absolutely for her own sole use and benefit

free from the control, debts, and liabilities of her present or of any furture

husband with whom she may hereafter intermarry, and I direct such said

sum of Es. 12,000 to be paid to my said daughter Charlotte, on her sole

and personal receipt from and out of the sum of Es. 16,000 charged upon
my Ellenborough Hotel estate." The effect of such a testamentary dis-

position is to give the plaintiff not only separate and exclusive use of the

legacy money, but sole and absolute control over its disposal. The law on
this subject is clearly stated by Mr. Joshua Williams, Q. C., in his
"
Principles of the law of Eeal Property," 7th ed., 1865, p. 207 (an able

and reliable work of great authority in England, although the author is

still [769] alive), as follows:
"
Not only the income, but also the corpus

of any property, whether real or personal, may be limited to the separate
use of a married woman. Eecent decisions have established that a simple

gift of a real estate, either with or without the intervention of trustees,

for the separate use of a married woman, is sufficient to give her in equity
a power to dispose of it by deed or will without the consent or concurrence
of her husband. The same rule had long been established with respect to

personal estate." Property is thus sometimes settled to wives so as to

prevent even its anticipation by them. But it will be observed that there

is no such clause in the will of the plaintiff's father. She did anticipate

the legacy by accepting the Es. 6,000 her husband raised for her on its
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security, and she was entitled to do this nor by so anticipating did she in

any way change the legal character and conditions of the legacy itself, for

that, as I have said, could in nowise be defeated by any contrivance on
the part of her husband or any of his creditors.

The facts and evidence to which I have adverted, and which bring
me irresistibly to this conclusion, appear to me to be clear beyond any
doubt, and I see no necessity for a remand.

I have only to add that, if the plaintiff's husband took his loan from
the Mussoorie Bank, either in ignorance of, or with the knowledge of

plaintiff's exclusive rights under her father's will, he and the Bank
must settle it between themselves, but in no case can the one or the other
make any claim on the plaintiff, or make use of her money, should they
succeed in getting it into their hands without her own deliberate consent

given in the manner required by law.

I would allow the appeal and, reversing the judgment of the Subordi-
nate Judge, decree the plaintiff's claim. No other conclusion could satisfy
not only the legal necessities but the justice of the case. The respondents
must of course pay all the costs, those of the lower Court as well as the
costs of this appeal.

SPANKIE, J. The subject-matter of the dispute between the par-
ties and the facts of the case are clearly set forth by the Subordinate

Judge. The lower Gourd considered that the first issue laid down by him
decided the case. That issue was, was the sum of Es. 6,000, the [770]
price paid for Mohkampur, part of Mrs. Hurst's legacy under her father's

will or not ? Ordinarily speaking, the Judge remarks, when we look at a

transaction like the one which took place between Mr. and Mrs. Hurst, we
should say that the husband had bought the estate, entered his wife's

name as purchaser for reasons of his own and that the endorsement of a

cheque or draft made over to him some eighteen or nineteen months
afterwards had nothing to do with the matter whatever. The lower Court
comes to the conclusion that the money was Hurst's own, and bad no
connection with the Ba. 7,875, the proceeds of the legacy, paid over to him
nineteen months after the purchase. The Subordinate Judge comes to this

finding on the evidence of Mrs. Hurst which he considers contradictory
and improbable. He holds also that Mr. Hurst got possession of the

legacy as any other husband would do money coming to his wife.

It is contended in appeal that mauza Mohkampur is the separate and
absolute property of the appellant, Charlotte Hurst, and the Court was
wrong in finding that her husband, Hurst, was the true owner. Secondly,
that the purchase-money of the village in question, though paid in the
first instance by appellant's husband was eventually paid by appellant, who
made over her legacy of Ks. 8,000 to her husband in satisfaction of the

loan by means of which the said village had been originally purchased by
her. Thirdly, that it is not shown that the legacy was paid for any other

purpose. Fourthly, that the reason by the lower Court for its decision

are fallacious and erroneous, and do not support the conclusion upon which
that decision is based. Fifthly, that the amount entered in the lower
Court's decree as pleader's fee is improperly calculated.

The suit appears to me to have been insufficiently tried, and Charlotte

Hurst's evidence to have been set aside on apparently too slight grounds.
There is no reason to doubt that she had the legacy in prospect when the

purchase was made, a legacy to herself, and for her own use and benefit

and quite independent of her husband's control. With this prospect before
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1877 her it was not unlikely that she might contemplate the purchase of im-

MAY 3. moveable property, and it was not improbable that her husband should

have found the money for her in the first instance, and have received it

back from her on payment of tbe legacy. She stated that, when the village

was bought, they were well off as compared with their present [771]

position, and were then perfectly solvent. She appears to have given her

evidence freely. It was not damaged in cross-examination or by the

1 A. 762. Court when the Judge examined her. She may have been flurried by the

Court, but I certainly do not trace in her evidence confused an 3 contradic-

tory statements. These statements at least remain uncontradicted. The
other party produced no evidence at all. If the lower Court thought that

Charlotte Hurst's evidence was not satisfactory, she should have been

allowed the opportunity of bringing forward some proof in corroboration

of it. It would seem, however, that the Subordinate Judge was of opinion
that the husband must needs have tha control of the lagacy, and that it

was paid to him as any other money coming to his wife would be paid.

This, in fact, was doubtless pressed upon him at the hearing, and indeed

was contended here by respondent's pleader, Mr. Qaarry. Tbere is no
doubt that, when from the terms of tha gift, settlement or bequest, the

property is expressly, or by just implication, designed to be fora woman's

separate and exclusive use (for technical words are not necessary), the

intention will be fully acted on, and the rights and interests of a wife

sedulously protected in equity. There is no difficulty in this casa as to

the words used. The will of J. N. Heselbine gives the money to Charlotte

Hurst
"
absolutely for her sole use and benefit, free from the control, debts

and liabilities of her present or any future husband." The money is to be

paid to her
"
on her sole and personal receipt." These words exclude the

marital rights of a woman's husband, and the property will be regarded as

being for her exclusive use.

So far then Charlotte Hurs*;, having certainly the exclusive control of

this money left to her, might not unreasonably, as remarked above, have
entertained the idea of buying Mohkampur, and as her statements remain
uncontradicted there was primi facie no reason to doubt the truth of the

claim. Tbere are, however, alleged to be certain circumstances, such as

the condition of Hurst's affairs for some time past, and the fact that he
bad treated Mohkampur as his own, regarding which it would have bean
desirable that further inquiry should have been made. Hurst himself

should have been examined, and he should hava been questioned regard-

ing the alleged advance to his wife of the sum necessary to pay for

Mobkampur, and also respecting the mortgage [772] of that village, amongst
other properties, to Mrs. Dick. On the other hand, the defendant should

have the opportunity of showing from any other evidence that he could

produce, that the money used was nod Mrs. Hurst's. The defendant, in-

deed, should have had evidence ready on this point, as it was in issue on
the day fixed for trial. I do not understand why it was not produced if

at hand, and if this suit were dismissed now the defendant would have
himself to blame. But I would prefer, having regard to the fact that there

are some suspicious circumstances in the case, that there should be further

inquiry, and would remand the case to the Subordinate Judga in order

that ho should try and determine whether the purchase of Mobkampur
was made by Charlotte Hurst on her own account and with money
advanced by Hurst as a loan, which she subsequently repaid to him, or

whether Hurst was the real purchaser and owner, and the money paid
was his own.
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The determination of this issue in a satisfactory way would, I think,

dispose of the case. The remand might be under s. 354, Act VIII of 1859. MAY 3.

On return of the finding a week might be allowed for objections, and on the

expiration thereof the appeal would be disposed of.

1A ' 772 '

APPELLATE CIVIL.

Before Mr. Justice Turner, Officiating Chief Justice, and Mr. Justice

Pearson.

BERESFORD (Plaintiff) v. CHARLOTTE HURST AND ANOTHER
(Defendants)* [22nd July, 1878. j

Rtal property Legacy Husband and Wife.

C, a married woman, was entitled under her father's will to certain money
''

absolutely, for her sole use and benefit, free from the control, debts and liabili-

ties of her husband," and under such will such money was payable to her
"
on

her sole and personal receipt." While so entitled, G borrowed from her husband
the purchase-money of certain real property, on the understanding that she
would pay him back such money when she obtained her legacy. The convey-
ance of such property was made to G, but not to her separate use. C sub-

sequently afsigned her legacy by sale, and out of the money obtained by such

assignment repaid her husband the purchase-money nf the property purchased.
C and her husband were married before [773] Act X of 1865 came into force, and
had acquired an Indian domicile. Held, that, even if English law WTP applic-
able in the case, and any interest in the property purchased pasaep to C's husband,
it passed, in view of the agreement between her and her husband, on an implied
contract that he would hold the property in trust for her, and that, where such

property was purchased at a sale in the execution of a decree against J as his

property, with notice that such property was claimed by C as her separate pro-

perty, such purchase did not defeat the title of C.

[N.B. See in the connection 1 A. 753 and 762, supra ED.]

THIS suit arose out of the execution of the decree obtained by Char-
lotte Hurst against the Mussoorie Bank, on the 3rd May, 1877, in the

High Court, in the suit brought by her against the Bank, the circumstances

of which are fully reported at p. 762 of this volume. The report of that

case and of the case of Vaughan v. Heseltine reported at p. 753 of this

volume should be read together with this report. Before Charlotte Hurst
obtained that decree, viz., on the 20th September, 1876, the property in

suit was sold in the execution of the decree in the suit registered as No. 185
of 1874, which was a decree in favour of the Mussoorie Bank and against
Hurst and Heseltine. It was purchased by Charles Edward Beresford,

the plaintiff in the present suit. Having been dispossessed by Charlotte

Hurst in the execution of her decree, Charles Edward Beresford eventually

brought the present suit against Charlotte Hurst and Joseph Hurst for

possession of Mohkampur. The plaintiff stated that he had acquired the

right, title, and interest of Charlotte Hurst in Mohkampur in virtue of bis

auction-purchase, and that if be did not acquire any such right, title, and
interest by such purchase, but acquired only the right, title, and interest

in the property oi Joseph Hurst, then Joseph Hurst was the sole owner of

* First Appeal No. 43 of 1 S78, from a decree of F. Bullock, Esq., Subordinate

Judge of Dehra Dun, dated the 3rd December 1877. Reported under a special order of

the Hon'ble the Chief Justice.
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1878 the property, and the plaintiff was entitled to it in virtue of his auction-

JULY 22. purchase. The plaintiff alleged in support of his statement that Mohkam-
pur belonged to Joseph Hurst as follows :

APPEL-
"
Mohkampur was in November, 1868, the property of Mrs. Mary

LATE Wood, widow of Debra. Joseph Hurst beard it was for sale, and wrote

CIVIL 'ke 'ady's son making an offer for the same which was accepted in writing.
He afterwards delivered a cheque for the price to Mr. 'Wood, and asked

1 A. 772. him to make tbe conveyance in tbe name of his wife, Mrs. Charlotte

Hurst. Mr. Wood agreed to make the conveyance as requested, thinking,
the object of it was the protection of Mohkampur from the grasp of

Mr. Hurst's creditors.
"
The cheque was for Es. 6,350, and was not against Joseph Hursts'

own money, but against money borrowed from the Mussoorie Bank,
Limited. At the same time he was in debt to the extent of about Rs. 30,000,
without [774] any particular means of meeting his debts, and shortly after-

wards he embarked in a risky timber business which involved him in

additional liabilities The conveyance of Mohkampur was not made to

Mrs. Charlotte Hurst's separate use or independent of her husband.
Therefore its operation is to vest the property in the husband, Joseph
Hurst.

"
If it were otherwise, the transaction would stand as a voluntary

postnuptial settlement of Es. 6,350 by Joseph Hurst upon bis wife. As
he was in debt at the time it was made, and actually borrowed the money
at a high rate of interest for the occasion, and it is still in one form
or another due to his creditors, it was a fraudulent settlement, and void

under the Act 13 Eliz., c. 5, made perpetual by tbe Act 29 Eliz., c. 5.

the property so acquired legally vesting in tbe settlor, Joseph Hurst,
and remaining available to his creditors.

"
Immediately after the purchase, Joseph Hurst, tbe husband, entered

upon Mohkamuur, and took and enjoyed the assets and profits of it as

sole owner, publicly asserting himself to be the sole owner of it, and as

such his name has appeared for many years in the records of the Collector

of the district;, and he continued to fill the character of sole owner, with-
out let or hindrance of any one, until this litigation began. On the 7fch

November, 1872, Joseph Hurst borrowed Es. 16,000 from Mrs. Louisa
Dick of Dehra. Part of the security for this was a mortgage upon
Mohkampur. As a nominal party to the conveyance of that estate

Mrs. Charlotte Hurst signed the mortgage, which in effect sets out that
the property is her husband's ; if the property bad not been in fact her
husband's then Mrs. Charlotte Hurst committed the grossest fraud upon
Mrs. Dick, in aiding her husband to procure the Es. 16,000 by virtue of

a deed she knew was totally inoperative."
On the 24th and 25th February, 1875, under circumstances the

most solemn in which any European claiming to be respectable could be

placed, namely, under cross-examination conducted with the utmost

deliberation, extending over two whole days, in a suit brought against
him to recover a large sum of money, Joseph Hurst swore as follows :

"
I have purchased landed property in India

"
I bought Mohkampur from Mr. C. Wood *.

"
I hold Mohkampur as zamindar *

*, I am zamindar of Mohkam-
pur ; I don't know the exact amount of revenue I pay ; my assistant

pays in the revenue, and receives the receipts ; I did not ask what the

revenue was when I was purchasing it ; I don't remember if I made any
inquiries as to the income of the village ; did not inquire how much land
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there was in M.ohkampur, but was told how much there was ;
I had no

reason for not inquiring
*

it was not the custom for a native lessee

to describe himself as zamindar.'
"
As it cannot be asserted that Mr. Hurst committed perjury, or that

he and his wife deliberately cheated the mortgages of Mohkampur, or

that the Collector's records are wrong, it follows that Mohkampur was
Joseph Hurst's, [778] and if it was his interest alone the plaintiff
succeeded to, that interest covered the whole property."

The defence to this suit rested on the allegations on which the claim
in the suit by Charlotte Hurst against the Mussoorie Bank above referred

to rested, and on the establishment of which the High Court had given
Charlotte Hurst a decree in that suit.

The Subordinate Judge fixed the following among other issues :"
(i) Did the sale of the 20th September 1876, operate to transfer to the

plaintiff the rights and interests of all the defendants in suits No. 155 of

1874, No. 56 of 1876, and No. 185 of 1874, in which attachment of

Mohkampur had been made ; if not, whose rights and interests passed to

plaintiff by that sale ? (ii) Does the High Court's decree set aside the sale

made to plaintiff on the 20th September, 1876 ? (iii) If only Joseph Hurst's
interest in Mohkampur passed to plaintiff by the sale, what was his interest

in the property ? (iv) Is the plaintiff entitled to recover the property as a
bona fide purchaser for valuable consideration ?

"

On the first issue the Judge found that Mohkampur was sold in the
execution of the decree in suit No. 185 of 1874, and that the sale only
operated to transfer the rights and interests of the defendants in that suit,

and that consequently only the rights and interests of Joseph Hurst, in

Mohkampur passed to the plaintiff by the sale. On the second issue the

Judge found that the sale of Mohkampur was set aside by the decree of

the High Court. On the third issue the Judge found that Joseph
Hurst had no interest in Mohkampur. On the fourth issue the Judge
held that the plaintiff was not entitled to recover the property because he
was a bona fide purchaser of it for valuable consideration. The Judge in

accordance with the determination of these issues dismissed the plaintiff's

suit.

The plaintiff appealed to the High Court. The facts of the case and
the arguments are stated in the judgment of the Court.

Mr. Quarry, for the appellant.
Mr. Spankie, for the respondent.
The Court delivered the following

JUDGMENT.
In 1876 the respondents, Mr. J and Mrs. C. Hurst, were in pecuniary

difficulties. In suit No. 155 of 1874 the [776] Mussoorie Bank, Limited,
held a decree against both respondents. In suit No. 185 of 1874 the same
bank held a dooree against Mr. J Hurst and his brother-in-law Mr. Hesel-

tine, and in a third suit brought by Khushal Kai and another a decree had
been passed against Mr. J and Mrs. C. Hurst. In execution of the decree
in suit No. 155 of 1874 the village Mohkampur was attached on the 21st

March, 1876, and an order for sale issued on the 4th April, 1876, fixing
the 20th May, 1876, for the sale, but on the application of the respondents
and on payment of Bs. 3,747-15-0, and on the execution of an agreement
for the satisfaction of the balance, the sale was postponed sine die. Moh-
kampur was again attached on the 9th June, 1876 in execution of the
decree obtained by Khushal Bai, but no further proceedings were taken
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1878 till October 6bh. Finally, Mohkampur was attached on the 13th July, 1876,
JULY 22. in execution of the decree obtained by the Mussoorie Bank against J. Hurst

and Heseltine, and on the 17th July an order was made for the sale

of the property on the 20th September. The respondents Mrs. C. Hurst
at once filed an objection, claiming that Mohkampur, as her separate

property, should be released from attachment. Her objection was
disallowed on the 9th August, 1876. On the 18th August 1876,

1 A. 772. the respondent Mrs. C. Hurst filed a suit claiming that her right might
be declared to Mohkampur, that she might be put in possession of

it and the order of sale declared void. Her suit was dismissed by the

Court of first instance on the 15th September, 1876 and on the 20th

September, 1876, the property was put up to sale in execution of the decree

obtained by the Bank against Hurst and Heseltine as the property of

J. Hurst. It was purchased by the appellant with notice of the claim

asserted by Mrs. Hurst, and notwithstanding Mrs. Hurst's opposition
the appellant obtained possession on the 22nd November, 1876. Mean-
while Mrs. C. Hurst appealed to the High Court, and on the 3rd May,
1877, obtained a decree declaring her right to Mohkampur and to possses-

sion of the estate, and at the same time the order of tbe9uh August, 1876,
was declared null and void and all subsequent acts and orders under the

said order were also declared null and void. The appellant was not made
a party, nor did he apply to be made a party, to the appeal brought by
Mrs. Hurst, but on the llth July, 1877, in execution of Mrs. Hurst's decree,

possession of Mohkampur was delivered to her [777] and the appellant's

servants were turned out of possession. The appellant instituted a posses-

sory suit which was dismissed, and he then instituted the suit out of which
the appeal arises. The Court below found that the sale of Mohkarapur
operated to transfer only what rights were possessed by Joseph Hurafc

in that estate, that the order in pursuance of which the sale was made
was in fact set aside by the decree obtained by Mrs. Hurst, that

Mohkamour was the sole property of Mrs. Hurst, that the appellant

purchased with full knowledge of Mrs. Hurst's claim and was not on any
ground entitled to be protected against it, and that Mrs. Hurst was
entitled in execution of her decree to oust the appellant. The Court of

first instance consequently dismissed the suit with costSi

In aupeal it is contended that Mohkampur was in fact purchased by
Joseph Hurst for himself and not for his wife, and that, if it was not

purchased for himself but for his wifo, when it was conveyed to the wife

Joseph Hurst acquired her estate by courtesy, which will pass to the

purchaser of his right and interests, and that, if Mrs. Hurst had an

equitable title to the property, she is not entitled to protection against the

purchaser, inasmuch as, as the equity was so doubtful, he was not bound
to taka notice of it. The last objection in appeal is expressed in such

general terms that it is not clear what is the particular ruling to which
this plea is directed. At the hearing the pleadar who appeared for the

appellant advanced, though he did no5 seriously press, the objection that

the sale was made in execution o? all the decrees in which the property
had been attached, but it is cle^r that this was not so. We have the

order for attachment, and though there is no application on the file, there

is the order for sale. Then there is the objection of Mrs. C. Hurst which
would have been frivolous if at tha time an order existed for the sale of

her rights also, and then there are sale-proceedings and a certificate,

all made in the one cause in which Hurst and Heseltine were defendants,

and to which Mrs. Hurst was no party.
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The pleader for the appellant more strenuously urged that the property
was in fact purchased by Hurst on his own account, and that the convey-
ance was merely taken in the name of his wife as his ismfarzi. Ou the

other hand, febe respondents allege that [778] Mrs. Hurst, being entitled

under her father's will to a legacy of Rs. 12,000, which was to be paid to

her separate use in instalments of Rs. 3,000 per annum, was desirous of

investing the legacy in land, and as it was not immediately payable, she
borrowed the purchase-moneys of Mohkampur and two other properties
from her husband and received conveyances in her own name; her husband

consenting that the property so purchased shoald be held by her to her

separate use. It is not denied that Joseph Nelson Heseltine by his will,

dated February 16th, 1864, and a codicil, dated the 24th February, 1865,
devised an estate known as the Ellenborough Hotel estate to his son Robert

Henry Heseltine, subject to the condition that Robert Henry Heseltine

should, when requested so to do by the trustees, execute a mortgage of the

estate to secure the payment of Rs. 16,000 by instalments of Rs. 3,000 per

annum, without interest, the first instalment to be paid on the expiration of

one year from the testator's decease, and the testator bequeathed to his

daughter Mrs. C. Hurst, the respondent, the sum of Rs. 12,000 to be paid
out of the instalments provided by the mortgage, commencing with the

second instalment, for her sole use and benefit, free from the control of her

husband then living or of any future husband. Joseph Nelson Heseltine

died on March 8th, 1865, and on March 2nd, 1866, Robert Henry Heseltine

executed a mortgage of the Ellenborough Hotel estate to Joseph Hurst and
Charles Frederick Vaughan, to secure the sum of Rs. 16,000, with the

intention of giving effect to the condition imposed on him by his father's

will. There had then accrued due to Mrs. Hurst in November, 1868, when
the purchase was negotiated, Rs. 6 000 ;

in March, 1869, she would be
entitled to a further sum of Rs. 3,000. It is said that in 1868 Hurst was
in debt, and it is suggested he might have desired to place any property he

might acquire beyond the reach of his creditors. It is, however, admitted

he had a large cash credit with the Mussoorie Bank. He negotiated
the purchase of Mohkampur without informing the seller that the

purchaser was Mrs. Hurst, but when the terms of purchase had been

settled, he directed the seller to convey the property to Mrs. Hurst. The
sale-deed does not state that the property was conveyed to Mrs. Hurst's

separate use, but in this country deeds are ordinarily prepared by persons
who have little, if any, acquaintance with English law, and therefore

[779] we do not attribute any weight to this circumstance. At the

time of registration of the sale-deed a power-of-attorney executed by
Mrs. Hurst was also registered appointing her husband manager of the

estate on her behalf. Hurst paid the purchase-money, Rs. 6,350, out

of his cash credit. He subsequently purchased two other properties, one
for Rs. 2,000 and another for Rs. 2,500, and these also were conveyed to

his wife. The total of these purchase moneys, Rs. 10,500, would not have
exceeded with interest the sum which Mrs. Hurst was to receive under

her father's will, if her legacy had been duly paid. For some cause or

other its payment was not pressed, possibly because Hurst and R. H.
Heseltine were connected in pecuniary affairs, and in 1870 the legacy
was sold vtith Hurst's conseut to a trustee, Mr. Vaughan, for the sum of

Rs. 7,875, and it is not denied that Hurst received this sum and used it

as his own. It is admitted that what cattle and implements of husbandry
were used in the sir cultivation of Mohkampur belonged to Hurst. Hurst
was called upon to produce accounts showing the disposal of the profits of
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1878 the estate ; he failed to do so ; and it may be assumed that the profits were
JULY 22. used either in the ordinary course of business or in the maintenance of his

household. It does not necessarily follow that the estate was not
APPEL- purchased on behalf of and held by Mrs. Hurst as her own ; she was
LATE living with her husband, and may well have consented to allow him to

CIVIL, cultivate her land and to receive the profits of the estate and appropriate
them to the general expenditure. It has been shown that in February,

1 &. 772, 1875, Hurst swore he had purchased landed property in India, that he
had bought Mohkampur, and was the zamindar of Mohkampur, and paid
revenue for it. If these statements had been made when the question
of the ownership of Mohkampur was in issue, of course they would have

gone for to discredit any evidence now given by Hurst in support of his

wife's case, but the question then raised was only as to Hurst's knowledge
of zamindari matters. While, then, these statements are not to be

altogether disregarded, too much weight is not to be given to them. It

is also urged that Hurst obtained a loan from a Mrs. Dick on a mortgage
of Mohkampur representing himself as the owner, but Mrs. Hurst was a

party fco the mortgage and would be bound by it. Considering the

evidence as a whole, we are not satisfied that the conclusion at which
the Court below [780] arrived on this issue is incorrect It is not

shown that Hurst was pressed by fcis creditors in 1868, not that he

apprehended difficulties, and it is shown that Mrs. Hurst was entitled to

funds which would have enabled her to repay the sum advanced to her by
her husband, and that in fact she did pay over to her husband the sum
she received, which was in excess of the purchase-money of Mohkampur.
If a scheme had been devised to conceal Hurst's ownership of Mohkampur,
it is improbable that Mrs. Hurst; would have made over her legacy to her

husband at a time when he had, as is alleged on the part of the appellant,

became more involved, and there was every probability that the money
would be applied to discharge his debts, or be seized by his creditors.

The conveyance to Mrs. Hurst was in our judgment bona fide, and
executed in pursuance of the agreement alleged by her. The pleader for

the appellant insists principally on the plea that the conveyance to

Mrs. Hurst operated to convey the legal estate in Mohkampur to her hus-

band and that the conversion of the legacy operated to set it free from the

separate use of Mrs. Hurst, and that her husband is entitled to the rents

and profits during her life, and may obtain an estate by courtesy if he
survives her. The parties were, we understand, born in this country ;

they married in this country before the Succession Act of 1865, and are

domiciled here. We are not prepared to hold that the English law would

regulate their interests in landed estate in this country acquired by the

wife during coverture, but if it were applicable, and if any interest in the

estate accrued to her husband, in view of the agreement which we have
found proved, it must be held that it came to his hands upon a contract

between them that he would hold it in trust for her Ridout v. Lewis (1) ;

Trupp v. Harman (2) ; Neivlands v. Paynter (3) ; Parker v. Brooke (4).

The appellant purchased with full notice of the claim set up by
Mrs. Hurst, and it must be held his purchase will not defeat her title.

The appeal then fails and is dismissed with costs.

Appeal dismissed.

(1) 1 Atk. 269.

(3) 4 M. and G. 408.

(2) 2 M. and K. 512.

(4) 9 Ves. 583.
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OEIGINAL CIVIL. JULY 19,

Before Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson ORIGINAL
and Mr. Justice Oldfield.

CIVIL.

LACHMI NARAIN (Plaintiff] v. RAJA PARTAB SINGH (Defendant).
*

2 A i

[19th July, 1878.]

British Territory in India, Potver of the Crown to code.

Held, that the British Grown has the power, without the intervention of the

Imperial Parliament, to make a cession of territory within British India to a

foreign prince of feudatory. Tbe opinion expressed by the Privy Counoil in

Damodar Oordhan v. Deoram Kanji (1) followed. Question as to what amounts
to a cession in sovereignty discussed.

[R., 16P.L.R. 1904.]

THIS was a suit on a bond, which charged certain villages situated

partly within the District of Bareilly, and partly within the territory of

the Nawab of Rampur, with the payment of certain money, the suit being
instituted in Court of the Subordinate Judge of Bareilly. The defendant

set up as a defence to the suit, amongst other things, that the Subordinate

Judge had no jurisdiction to make a decree for the sale of the villages

situated within the territory of the Nawab of Rampur, inasmuch as such

villages were not within the North-Western Provinces of India or within

British India, but belonged to a Foreign Prince to whom they had been
ceded by the British Government. The suit having been transferred by the

High Court to itself for trial, the following issue, amongst others, was fixed

by the Court for trial, viz., are the villages (mentioning their names) or any
and which of them within the local jurisdiction of the District Court of

Bareilly. Tne facts of the case are fully set forth in the judgment of the

Court.

[2] Mr. Conlan, for the plaintiff.

Pandit Bishambar Nath and Mir Akbar Husain, for the defendant.

Mr. Evans appeared as amicus cur ice in support of the defence to the

suit which has been set forth above.

Mr. Evans. The question before the Court is whether the Court has

jurisdiction over certain villages situated in a tract of country the subject

of a sanad, dated the 23rd June, 1860 (2). Prior to that sanad these

villages formed part of the District of Bareilly, and were British territory

in India, subject To the jurisdiction of the British Courts of Bareilly, and
administered by the British Executive Government. Tnat sanad purported
to "bestow those villages on the Nawab of Rampur" aud to "annex them to

his old territory on the same conditions on whiuh he hold that territory."

This does not purport to alter the status of the Nawab or to give him high-

er rights in ohe annexed territory than he had in his old territory. It is

'
Original Suit No. 3 of 1877.

(1) 1 B. G7. (2) Aitohison's Treaties, ed. byTalbot, vol. ii, p. 19,
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1878 therefore necessary to ascertain what was the nature of the so-called Jaghir

JULY 19. of Kampur and of its ruler the Nawab. For the purpose of ascertaining_ this it is open to the Court to consult histories, treaties, and the recorded

ORIGINAL proceedings of Government, and even to refer to the Foreign Office The

CIVIL Charkieh (1) ; Taylor v. Barclay (2). [Mr. Evans then referred to the-_ '

various matters connected with the history and status of Eampur which

2 A. 1. are fully set out in the judgment, and to a report from the Political

Department of the Government of India upon the internal administration

of Bampur, and submitted that it was clear that Bampur was an autono-

mous subordinate State of a class well known and frequent in India, and
often described as Feudatory States.] Apart from evidence the Court is

bound to bold that Bampur is a State of this class, because it is recognised

by the Executive as sueb, and the Court cannot go behind that recognition

and inquire whether it is a rightful recognition or not Wheaton, Int. Law,
Lawrence's 2nd annotated ed., p, 47 ; City of Berne v. The Bank of Eng-
land (3). The paramount power in India has always claimed to exercise

an undefined power of control over this class of States. An independent

[3] State has been defined as one owning no superior except the Buler of

the Universe. Probably there is no independent State in India except the

British Government. Nipal (which at first sight seems an exception) theo-

retically acknowledges the suzerainty of the Chinese Empire Aitchison's

Treaties, ed. by Talbot, vol. ii, p. 157. It is clearly recognized by the

text-writers on international law that a State may exist qua State, i.e.,

retain its
"
Political personality," notwithstanding a very great

"
imminu-

tio imperil" resulting from its relation with other States.

The distinction between
"
British Territory in India" or

"
British

India
"

and the Native States of India over which the Crown claims

to exercise the imperial powers formerly exercised .by the Mughal
Emperors of Hindustan has always been clearly recognized (see the Civil

Procedure Codes of 1859 and 1877, and the Extradition Act of 1872). This

distinction was evidently in the minds of the framers of Stat. 21 and 22

Yic., c. 106, which enacted "that all territories in the possession or under

the Government of the Company, and all rights vested in or which (if the

Act had not been passed) might have been exercised by the Company in

relation to any territories, should become vested in Her Majesty." The dis-

tinction is here clearly drawn between
"
territories in the possession or

under the Government of the Company," and other territories not in the

possession or under their Government over which they claimed to exercise

"rights" as Paramount Power.
The rights and obligations existing between the Paramount State

and the Subordinate States are not defined by any law nor enforceable

through Municipal Courts [he referred to the recent inquiry in the

charges against the Gaikwar of Baroda] ; nor could a Municipal Court
take cognizance of any breach of engagement between States as such

Nawab of Arcot v. East India Company (4). The competency of States in

this position to enter into engagements qua States with
1

the Paramount
Power, and to cede territory to and accept territory from the Paramount
Power is abundantly illustrated by the history of India for the last

century.
If old Bampur was a quasi Feudatory State, not subject to British

administration or British Courts, but self-governing, it follows [4] that

(1) L. B. 4 A. & E. 74, (8) 2 Sim. 213.

\$) 9 Vea 347. (4) 2 Vefl, 56.
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1878
British territory, if annexed to that State, would cease to be subject to the JULY 19,

jurisdiction of British Courts, and would become exclusively subject to the

jurisdiction of the Courts of that State. For it is undeniable that the ORIGINAL
right to possession of land can only be tried iu tha Court of the State to CIVIL.
which the territory belongs, because the Executive Power of that State

alone has power to put the claimant in possession Westlake, art. 61, 2 A. 1.

p. 56.

Now it is clear from the records now placed before the Court that,
after the grant of this sanad, these villages were formally handed over by
the Commissioner of Bareilly to the persons deputed by the State of

Kampur to take possession : that the records were handed over : that the

British police were withdrawu : that the new boundary between British

India and Kampur was laid down by the survey authorities ; and that

from that day to this, for 18 years, the whole Government of the ceded

territory revenue, taxation, police, the administration of civil and criminal

law has been conducted by the officials of the Rampur State, without

any interference or protest from any British authority or British Court :

and that in 1862, before present High Court was established, the District

Court of Bareilly and the Sadar Dewani Adalat of the North-Western
Provinces had declined to exercise jurisdiction on the ground that these

villages were no longer British territory (1).

It would be enough to stop here, because, where once it is proved that

territory is peaceably in the possession of a Foreign State and has been

peaceably and willingly banded over to the Foreign State, and the

administration thereof voluntarily abandoned by the British Executive, the

jurisdiction of the British Courts ceases
"
ipso facto." Whom are they

to address their suits and processes to? If the Court exercises jurisdiction
and sells the land, the Court is bound under s. 263 of the Procedure Oode
to place the purchaser in possession by ejecting the defendant or any
person holding for him. The distinction between

"
de facto

"
and mere

"
de jure

"
sovereignty in its effect on allegiance is pointed out in Calvin's

case (2). But when a
"
de facto

"
government is recognised by the Executive,

I submit that it is no longer open to the Municipal Courts of the State

which has so recognised it to enter into the [5] question whether it is or

is not
"
de jure

"
owner of the domain of which it has been so recognised

to be the Sovereign. That peaceable and undisputed possession is a good
title in international law apart from lapse of time or prescription in-

expressly stated by Phillimore in his Treaties on International Law. It

is not, however, necessary to rest upon this, for there is a good and valid

cession
"
de jure." [Mr. Evans then referred to the despatches of the

Secretary of State for India, and the evidence of transfer, and to the argu-
ment in the Bhaunagar Case (3) and the cases there cited, and to the

Charters and Acts relating to the East India Company which are fully

referred to in the judgment.]
The result would appear to be that according to the theory of English

law, the whole contractual power of the State and the powers of gift and

acceptance are vested solely in the Crown. This cession appearing to be

authorised by the Crown, it lies on those who say it is ultra vires of the

Crown to show how the power of the Crown has been limited or out down.
The effort to do this on the part of the respondents in the Bhaunagar case

failed completely. The proposition that the Crown could not cede in

(1) Mipc. R. A. No. 1394 of 1862, decided the 1st November, 1862.

(3) Coke's Reports. (3) 1 B. 867.
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1878 tima of peace without the consent of Parliament is not sustainable.

JULY 19. There is not even a single dictum in any text- writer on English Consti-

tutional Law to be found in favour of it, and there are instances in which

ORIGINAL suoh cessions have been made, but no instances in which the consent of

CIVIL. Parliament was asked. But even if the power to cede were exerciseable

only at the close of a war, the cession would be good, for it was made
2 A. 1. after and in consequence of the Indian Mutiny as a reward for faithful

assistance rendered at that crisis.

The proposition that the Crown could not cede territory which had
been legislated for without such consent is equally devoid of authority and

equally opposed to precedent. In addition to the case of Bencoolen there

is the cession of Nawabganj in exchange for Handia. This is a case

directly in point, for Nawabganj was part of the district of Gorakhpur ceded

to the British in 1801 by the same treaty by which these 19 villages were

ceded. In 1803 no less than 50 Regulations were passed giving a complete
system of laws and institutions and establishing Courts in these districts.

[6] Nawabganj was subsequently ceded to the Nawab of Oudh in the

time of peace and became part of his kingdom. Yet it never occurred to

any one that the process of any British Court would run in that part of

Oudh between the date of that cession and the time when the kingdom
of Oudh was finally annexed and made British territory. Chinsurah and

Chandernagore were legislated for before cession.

If the general right of the Crown to cede territory in other portions
of its dominions were not so clear as it is, it might well be contended
that the Crown possessed that power in India. For that power has been

exercised from time immemorial by the Sovereigns whom we have
succeeded. It was exercised for about a century by the East India

Company as delegate of the Crown without question, and was freely

exercised by the Crown immediately after it took over the direct govern-
ment of India, and was never challenged till the Bhaunagar Case.

That case was very different to this. In that case there was un-

doubted jurisdiction when the suit was filed. There was no evidence of

any actual delivery of possession to any State. The question was whether
a certain document or documents had the effect of validly ceding British

territory, and it was decided that, as the documents did not purport to

cede territory, they formed no bar to the prosecution of the suit.

It has been well remarked by Sir Henry Maine in an unpublished
note on the subject,

"
that if European principles are to be applied to the

interpretation of the relations between the Indian Government and the

Native Chiefs, they must rather be the principles of the Law of Nations
than those of English Municipal Law. International Law has

'

modes of

international acquisition' which are set forth in the text-books, e.g.,

Phillimore, vol. i, pp. 255, 315, but following Roman Law it regards

documents, not as modes of acquisition, but as evidence of acquisition.

Strictly speaking, alienation is effected by delivery of possession ( traditio)

and acceptance." It makes no difference that the cession is by sanad
and kharita and not by a treaty. The engagements are just as valid and
the form usual in India. As to the term

"
jaghir

"
the grant of the Diwan

to the East India Company was in the instrument of [7] grant termed
a jaghir. The history of India in the time of the later Mughal Emperors
is full of cases of persons really independent bearing titles indicative of

independence.
Here there has been complete delivery of possession followed by long

and peaceable enjoyment. The gift or cession appears to have been made
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by a competent; donor and accepted by a competent donee, 18 yeara ago. 1878

The transaction being one between States in their political capacity, if the JULY 19.

donor wished to resume the gift as invalid, no Municipal Court could take

cognizance of the claim. War is the litigation of States, and the only ORIGINAL
mode of trial is the wager of battle. But neither the donor nor donee ia CIVIL,
dissatisfied with the transaction.

The cession would appear to be an act of State done by that power 2 * *

in the State to which the performance of such acts is ordinarily intrusted

by the nation, and if this once becomes apparent, the Court will not
examine further into the matter. The plaintiff in this case is a British

subject who took a mortgage of the villages 10 years after the cession,
while they were

"
de facto

"
part of the Rampur State and administered

to by Rampur officials. He now argues that the cession is invalid

and that this Court has jurisdiction to deal with the land. I submit that

the"de/acio" cession pleaded and proved by the defendant is a good
plea in bar of suit so far as it relates to these 19 villages, and that the

question of the original validity of the cession does notarise. But as the

question has been raised, I further submit that the cession was and is a

clearly good and valid cession of territory in form as well as in substance,
and that there exists no grounds for questioning it.

Mr. Conlan. Admitting that there has been a cession of the villages

in dispute to the Nawab of Rampur, it was a cession by mere grant and
not a cession in full sovereignty, and not only was it a cession by mere

grant, but the grant was conditional. The sanad for the villages stated

that they were
"
bestowed

"
on the Nawab on the same conditions as

those on which he holds his old territory. His old territory is held by the

Nawab in
"
Jaghir

"
that is to say, subject to bis obedience and fidelity to

the Paramount Power and to the right of the Paramount Power to resume
the territory if it so pleases (art. 4 of Engagement No. IV relating to the

[8] State of Rampur, Aitohison's Treaties, ed. by Talbot, vol. ii, p. 9 ;

arts. 2 and 4 of Engagement No. V, ibid., vol. ii, pp. 10, 11 ; art. 2 of

Engagement, dated the 30th December, 1794, ibid , vol. ii, p. 13 ; the deed
of acknowledgment, dated the 30th December, 1794, ibid., vol ii, p. 15 ;

agreement dated the 21st August, 1840, ibid., vol. ii. p. 18 ; agreement dated

the 10th April, 1855, ibid., vol. ii, p. 19 ; and art. 2 of agreement with the

Nawab Wazir of Oudh dated the 19th September, 1781, ibid., vol, ii, p. 81.)

Where territory has been ceded in full sovereignty it is expressed to be so

ceded seo sanads given to the Rajas of Jheend and Nabha on the 5fch

May, 1860, Aitchison's Treaties, ed. by Talbot. vol. vi, pp.
(

82, 87. Where,
too, a cession in full sovereignty is made, it is made by

"
the Viceroy and

Governor-General" see the same aanads and not by
"
Government

"

see the sanad for the villages in dispute. The validity of a mere grant of

territory, and of a grant not in full sovereignty, cannot be determined with

reference to the principles of international law. The cession in this case

was not made by the Crown. The consent of the Orown was not asked

for, and no direct sanction was given by the Crown. The power to cede

territory in India in the time of peace is vested in Parliament. It is true

that by Letters Patent granted by Geo. II, to the East India Company,
bearing date the 14th January, 1758, the East India Company were em-

powered to make treaties of peace and cessions of territory, but the Charters

granted by the Crown have always been confirmed by Parliament see

the Act 53, Gao. III., o. 155. Moreover, all the rights and interests pos-

sessed by the Company were placed by it at the disposal of Parliament
see preamble to the Act 3 and 4 Wm. IV, c. 85. From the passing of
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1878 that Act up to the time of the mutiny there have been no important
JULY 19. cessions of territory in India in the time of peace by the Governor- General.

The instances of such cessions referred to by Mr. Fitzjames Stephen in the

ORIGINAL Bhaunagar Case (1) occurred, with two exceptions, before the passing of

CIVIL. fcQ at Act. The two excepted instances occurred in 1846 and in 1856

respectively, and in one instance the territory ceded was conquered shortly
2 A. 1, before its cession. That the power to cede territory in India is vested in

Parliament appears also from the provisions of [9] s. 49 of the Act 24 and
25 Vic., c. 85. It is there enacted that the boundary of any province or

territory cannot be altered by the .Governor-General without the sanction

of Her Majesty.

Where the Crown has ceded territory in the time of peace it will be

found that it has done so with reference to a treaty of peace. Treaties of

peace are entered into in pursuance of negotiations, and for obvious

reasons, it is important that such negotiations should be concluded as

quickly as possible. The nation has therefore conferred on its supreme
executive the right of making treaties of peace, and where such right

exists, the right of ceding territory follows as a consequence. But where
there is no treaty, there is no right of cession. A cession of territory by
the Crown in time of peace without reference to a treaty is beyond its pre-

rogative Forsyth Const. Law, p. 182. The cession in this case was made
off-band, in the time of peace and without reference to a treaty, in the

belief that it would pass ucquestioned, and is invalid. A cession of terri-

tory by mere grant, and that a conditional grant, cannot release the

inhabitants of sach territory from their allegiance, and unless a cession of

territory doas release its inhabitants from their allegiance, it is invalid

Forsyth, Const. Law, p. 186.

The Court (TURNER, O. C. J., PEARSON, J., and OLDFIELD, J.,)

delivered the following

JUDGMENT.
On the 22nd June, 1871, the plaintiff, a banker at Bareilly, advanced

to the defendant Us. 1,20,000, to bear interest at one per cent, per mensem,
and with the following stipulations: that whatever interest might remain due
at the end of each year should be added to the principal and bear interest

at the rate agreed ; and that, in the event of the plaintiff finding it

necessary to resort to legal proceedings for the recovery of any sum due
to him, the debt should, even after decree, bear interest at the rate agreed.
As security for the loan, the defendant mortgaged a large number of

villages. Default having been made in the payment of principal and interest,

the plaintiff on the 15th September, 1876, instituted this suit to recover

Ks. 2,17,402-8-0, due in respect of principal and interest up to the date of

suit and future interest at the rate agreed, by bringing to sale the estates

mortgaged.

[10] The defendant admitted the execution of the mortgage-deed and
the receipt of the consideration ; he also admitted that no moneys had been

paid in respect of principal or interest
;
but he pleaded that the stipulation

for the payment of compound interest was a penal provision which the

Court was not bound to enforce ; and that the stipulation for the payment
of interest after decree at the rate of 12 per cent, was inoperative, in that

it could not oust the discretion of the Court to award interest on the sum
decreed at such rate as the Court might think proper. The defendant also

(1) 1 B. 367 = 3 I. A. 102.
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pleaded that, of the estates mortgaged, nineteen were not within the 1878

North-Western Provinces nor within British India, hut were within the JULY 19.

territory of a Foreign Prince, having been cedar! to His Highness the
Nawa.h of Rampur, and that the Court had no jurisdiction to order the ORIGINAL

sale of these estates. CIVIL.

The plaintiff contended that he was entitled to interest at the rate

agreed, and that the estates to which the last plea referred were from of 2 * *

old and still continued to he British territory ; that the alleged cession

conferred on the Nawab merely the right to receive the public revenue
assessed on the estate and not territory in sovereignty ; that the Nawab
was not competent to accent territory in sovereignty ; and that territory
in British India could not be ceded without the consent of Parliament,
which consent had not been obtained.

Seeing that the issue relating to jurisdiction raised important questions
of law, this Court, with the consent of the parties, called the case up to

its own file for trial.

Inasmuch as the claim affects estates admittedly within the jurisdic-

tion of the Courts of Bareilly, as well as estates which are alleged to be
outside the area of the territorial jurisdiction of those Courts, we musb
dispose first of the issues relating to interest. (After disposing of these

issues the judgment proceeded as follows) : We find that the plaintiff ia

entitled to recover Rs. 1,20,000 principal and Rs. 97,402-8-2 interest up
to date of suit, and interest on the whole debt, Rs. 2,17,402-8-0, at the

rate of 12 per cent, from the institution of the suit until realisation.

It remains for us to determine whether, for the satisfaction of tha

amount due or to become due, the Courts of Bareilly would be [11]
competent to order the sale as well of the estates which lie within the

territory alleged to have been ceded to the Nawab of Rampur as of the

estates which admittedly still remain in the District of Bareilly.

The Nawab Mahomed Yusuf A15 Khan Bahadur, having rendered

conspicuous services to the British Government during the mutiny, it was
determined to confer on him a substantial reward. It was at first pro-

posed to make over to him the pargana of Kashipur adjoining Rampur on
the north -weat.'but bounded on three sides bv British territory. The incon-

venience of the existence of a "Foreign State" in the midst of British

territory w*s pointed out to the Government of India by the Lieutenant-

Governor, North-Western Provinces, on the 20fch Januarv, 1860 ; and for

this and other reasons it was suggested that, in substitution for Kashipur
the Nawib should receive certain villages in the District of Bareilly, which
had once formed part of the Rampur territory and had been taken from it

at the close of the last century, and also certain villages in the District of

Moradahad. These proposals were sanctioned, and Mr. Inglis, the Colleo-

tor of Bareilly, in the early part of the year 1860, gave possession to the

Nawab's agents of the villages in Bareilly, and among them, of the

nineteen villages before mentioned. The revenue records were at the came
time delivered to the Nawab's representatives, and "proclamation of the

change was made throughout the whole of the assigned tract." On the

19fch May, 1860, the Government, North-Western Provinces, reported

Mr. Tnglis' proceedings to the Government of India, and on the 23rd June,

1860, a Sanad was executed by the order of the Viceroy and Governor-

General in the following terms:

"Whereas Furzund Dil Pizenr Nawab Mahomed Yusuf Ali Khan
Bahadur Nawab of Rarapur, exhibited from the commencement of the

rebellion to the end his unswerving loyalty to the British Government by
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1878 affording personal and pecuniary aid, protecting the lives of Christiana and

JULY 19. rendering other good services, to the satisfaction of Government, the

Nawab has already been thanked, a killat of distinction has been conferred

ORIGINAL upon him, the number of his salute guns has been increased, and an

CiVIL. addition has been made to his titles. In further recognition of his services

the Government hereby bestows on him the villages in Bireilly and
2 A. 1. Moradabad as par separate schedules, assessed at Rs. 1,28,527-4-0, in per-

petuity, from generation to generation. The above villages are now
annexed to the old territory of the Nawab on the same conditions on
which he holds that territory."

[12] The names of the nineteen villages appear in the schedule entit-

led
"
List of villages situated in Bareilly."

The transfer of the villages to the Nawab excited the apprehensions of

the zamindars, who petitioned the Government of India that, on the expiry
of the settlement, their proprietary right might be maintained. The
substanee of the petition having been communicated by the Lieutenant-

Governor to the Nawab, His Highness addressed a kharita to the

Lieutenant-Governor, in which, referring to the confident hope expressed

by the Lieutenant-Governor that he (the Nawab) would not fail to consider

the rightful claims of the petitioners, the Nawab assured His Honour
that, if it pleased the Almighty, the rights of these petitioners, as well as

of others in the same situation, would be duly respected and regarded,
inasmuch as he had in his administration made a point of governing his

subjects on the recognised principles of equity and justice which obtained
under the British rule.

On the 7th March, 1862, a despatch was addressed by the Secretary
of State to the Governor- General, of which the following paragraphs are

material:
"

(i) I have received and considered in Council your letter, dated
22nd June, 1861, relative to the substitution, with the consent of the

Nawab of Rampur, of villages amounting in value to Rg. 1,28,500 for the

pargana of Kashipur as the reward of his services during the recent

disturbances.
"

'iii) I learn with muoh satisfaction that the Nawab has

freely and willingly consented to accept villages in the Bareilly and
Moradabad districts yielding about Rs. 1,28,000, in lieu of the Kashipur
pargana, which he is stated to have estimated as prospectively worth to

him two lakhs of rupees per annum.2
"

(iv) Among the papers submitted with your despatches is a memo-
rial of some of the proprietors of the transferred estates, setting forth in

temperate language objections which must be admitted to be far from un-
reasonable to the arrangement you have made.

"
(v) The transfer to a Native State of villages which have been long

under British administration, and formed part of one Regulation Province,
is always objectionable. I observe that all these villages which have been
transferred to the Nawab of Ram pur by the present arrangement have
ever since our acquisition of Rohilkhand belonged to the District either of

Bareilly or Moradabad. They appear to be all held direct from Govern-
ment, their respective proprietors being the sudder malguzars paying their

revenue to the Collector without the intervention of any talukdar.

[13]
"

(vi) The Nawab must understand that in those villages, all

that he acquires by the transfer is the right to collect and appropriate the

assessed revenue, the amount of which cannot bo increased during the
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period of existing engagements ; and that, after the expiration of the pro- 1878
sent settlement, the proprietors will be entitled to re-assessment with the JULY 19.

Nawab on the same principles as are accorded by your officers to the

villages similarly circumstanced in the district from which they are ORIGINAL
unwillingly transferred. CIVIL.

"(vji) I am glad to observe that you have directed that the Nawab be
informed that you expect him to respect existing rights and tenures. I am 2 * *

of opinion that a stipulation to this effect should be inserted in the sanad
of grants which I request may be done, and that a copy of the sanad may
be forwarded for my information."

The Government of India, having received from the Nawab thekharita
above mentioned, considered it unnecessary to alter the sanad which had
been already executed. Replying to the despatch of the Government of

India on this subject, the Secretary of State, in a despatch dated 9th

February, 1863, observed :

"Her Majesty's Government regret that, in the original grants trans-

ferring the several tracts of country, no words were introduced for the

maintenance of existing rights in the land ; they do not wish you to adopt
any other measures for the furtherance of the object in view than such as

may ba resorted to without giving offence to the respective Chiefs or excit-

ing mistrust in their minds."

It was subsequently discovered that, owing to similarity of names, an
error had occurred in the assessment of villages. To rectify this error, it

was proposed that the Nawab should re-transfer to the British Govern-
ment Piparia and Chakarpur, but should remain in possession as muafidar
of these villages, which should be subject to the Civil, Criminal and Revenue

Regulations in force in British territory ; and that in exchange for Piparia
and Chakarpur, in Serouli, he should receive Piparia and Bhikampur in

parganaChowmehla. The Nawab assented to these terms in a khut.

dated 22nd March, 1864, and the arrangement was communicated to the

Secretary of State. In a despatch, dated 7th November, 1864, the

Secretary of State approved the alterations that had been made ; and
observed that

"
the instructions of Government that territory yielding an

annual revenue of between Rs. 1,28,000 to Rs. 1,29,000 be made over to

the Nawab in exchange for the pargana of Kashipur were fulfilled." The
despatch continues :

[14]
"
Under these new arrangements, the Nawab will continue to

hold, but only as muafidar and subject to British Civil, Criminal, and
Revenue Regulations, Piparia and Chakarpur (worth Rs. 1681) lately

made over to him, in full sovereignty, under a misapprehension that they
were identical with two villages of the same name (iv) Her Majesty's
Government are gratified that the Nawab should have again complied
with your request involving a small loss to him of revenue and diminution
of his jurisdiction. A communication to this effect should be made to

His Highness."

From the year 1860, when Mr. Inglis gave possession to the Nawab,
up to the present time, it has not been shown that the British authorities

have exercised any administrative or judicial functions in the villages

transferred. On the other hand, it is shown that in November, 1862, the Sadr
Diwani Adalat, North- Western Provinces, refused to disturb an order of

the Judge of Bareilly declining to issue process in execution of a decree of

the Privy Council against certain estates of the defendant in this suit, on
the ground that they had been transferred from British territory to that of
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1878 the Nawah of Rampur fl). Ifc has not been denied on the part of the

JULY 19. plaintiff that, from the date above mentioned, administrative and judicial

functions have heen exercised in the transferred villages under no authority

ORIGINAL than that of the Nawab.

CIVIL. The document to which we have referred and the admitted facts

_ leave no room for doubt that there ha'? been not merely an assignment of

2 A. 1, revenue but a transfer of territory. We assent to the argument that in

such arrangements we are not to look to documents as operating by their

own force to transfer sovereignty Kent's Commentaries, 10th e<r, vol. i,

f. 177. We are to look to what was done ; though we may consider the

language of documents as evidence of what was intended to be done. The
circumstance that the arrangement was recorded in a sannd is not incom-

patible with a cession. It is not inconsistent with usage in this country
that a grant of sovereignty or territory by the Paramount Power to a

Feudatory should be expressed in a sanad. The East India Comoany in

1818 entered into a treaty [15] with the Nawab of Bhopal, whereby
it was stipulated that the Nawab and his successors, although bound
to act in co-operation with the British Government and to ac-

knowledge its supremacy, should remain absolute rulers of their coun-

try Aitchison's Treaties, ed., by Talbot, vol. iii, 370 ; yet when, as the

reward for services in the mutiny, pargana Bairsea was granted to the

Bhoral State in sovereignty, the grant was expressed in a sanad Aitcbi-

aon's Treaties, ed. by Talbot, vol. iii, 374. So also, treaties had been
made with Holkar in 1805 and 1818, but when in 1844 the guddee became
vacant, intimation of the bestowal of the principality on Maharajah
Tookajee and the heirs of his body lawfully begotten was conveyed to him
by sanad. Pattiala is the largest of the Sikh States. In recognition of the

assistance rendered by the Maharajah during the Neoal war, portions of

the Keonthul and Bughut States were conferred on him and his heirs for

ever by sanad, dated 20fch October, 1815. At the close of the S'kh war,
the Maharajah received a sanad, dated 22nd September. 1847, recognising
him as entitled to continue in possession of his ancient hereditary estates

with all Government rights thereto belonging, of police jurisdiction and
collection of revenue, free from any demand of tribute or revenue on the

part of the British Government, and it was declared that his chaharu-

mains, feudatories, adherents and dependents would continue bound in

their adherence and obligation to the Maharajah as theretofore. Again,
in 1860, the British Government gave additional territory to Pattiala,
and by sanad declared that His Highness the Maharajah and bis heirs

for ever, should exercisa full sovereignty over his ancestral and acquired
domains Aitchison's Treaties, ed. by Talbot, vol. vi, pp. 65-69.

Nor is it inconsistent with a cession of sovereignty that it should be

accompanied by conditions for the benefit of the inhabitants of the ceded

territory. Gibraltar and Minorca were ceded to the English in 1713, on
condition that the Spanish inhabitants should enjoy their estates and

religion Smollett, vol. ii, p. 97. Upper Assam was, in 1833, ceded to Eaja
Poorunder Singh, subject to the payment of an annual tribute, the

Maharajah binding himself in the administration of justice to abstain

from torture and barbarous punishments which had been practised by
former Rajas of Assam.

[16] The sixth paragraph of the despatch of the 2nd March 1862,
above quoted, must be read with the other despatches we have cited, and

(1) Misc. R. A. No. 1394 of 1862, decided the 1st November, 1862.
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indeed is explained by the seventh paragraph. The cession to the Nawab 1878

was to be accompanied by the stipulation that he was to respect existing JULY 19.

rights and tenures. This condition would not, as we have shown, be

inconsistent with the cession of territory in sovereignty, and the despatch ORIGINAL
of the 7th November, 1864, states distinctly that the territory granted had OlVIL.
been made over to the Nawab in full sovereignty.

The sanad, as we have said, declares that the territory granted
"

is 2 * *

annexed to the old territory of the Nawab, to be held on the same condi-

tions as those on which he holds that territory.
"

Unless it can be shown
that the old territory is held on conditions incompatible with sovereignty,
it does not admit of dispute that the territory made over to the Nawab in

1860 was ceded in sovereignty.
In the course of his address, Mr. Evans conceded that a cession of

territory, with rights of sovereignty, could not be made to a mere subject,
and therefore the learned counsel for the defendant raised the question as

to the stitus of the Nawab. The Nawab, holding in 1860 no other

territory than Rampur, the question as to his status is involved in the con-

clusion at which we may arrive as to the conditions on which the old

territory was held. In determining it, we must not be taken to assent to

the learned counsel's position without some qualification. In Coke's Inst.,

Bk. iv, c. 71, it is mentioned that Henry VI crowned the Earl of Warwick
King of Wight : but it is added "we could never find any Letters Patent for

this creation, because, as some do hold, the King could not by law create

him a King within his own Kingdom, because there cannot be two Kings
of the same place in one Kingdom.

"
Counties Palatine were, however,

created within the realm of England, and bestowed on subjects, and in

its foreign dependencies the Crown of England has granted to subjects
what have been termed proprietary governments

"
in the nature of

feudatory principalities with all the inferior regalities and subordinate

powers of legislations.
" Broom and Hadley's Commentaries, vol. i,

p. 124. Pennsylvania, Delaware, Maryland, and Barbadoes, are cited as

instances, and to these may be added Bombay, granted by Charles II in

1669, and [17] St. Helena, granted by the same King in 1674, to the East
India Company. The Governments established by Charter, of which we
have had examples in British India, are also instances of the grant by
the Sovereign of subordinate sovereignty to private persons, and the history
of this country under native rule would, we apprehend, furnish precedents

establishing the right of the Paramount Power to elevate subjects to the

rank of Feudatories and Co assign to them territories. We are, however,
relieved of the necessity of determining this point by the conclusion at

which we have arrived as to the status of the Nawab.

The case of The Charkieh (1) was cited by Mr. Evans as authorizing
a Court to consult histories, firmans, treaties, and even replies from the

Foreign Office for the elucidation of such questions. The Evidence Act,

8. 57, requires Courts in this country to take judicial notice of (inter alia)

the existence of every State or Sovereign recognized by the British

Crown, and declares that in Huch cases and in all matters of public

history, the Court may resort for its aid to appropriate books or docu-

ments of reference. From such sources, and mainly from the collection

of treaties originally published by Mr. Aitchison, the Secretary to the

Government of India in the Foreign Department, we have ascertained the

following particulars respecting the State of Rampur, and its ruler.

(1) L. R. 4 A. and E, 69.
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1878 His Highness the Nawab of Ratnpur claims descent from a Eohilla
JULY 19. Chief, Ali Mahomed, who, having rendered service to the Emperor of

Delhi in the suppression of the Bara Svuds, received the title of Nawab
ORIGINAL an^ a grant of a large territory in Bohilkhand. Owing to intrigues on the

CIVIL, part of the Nawab of Oudh, Ali Mahomed was for a time deprived of his

territory by Mahomed Shah. But taking advantage of the weakness of
2 * * the Delhi ruler, Ali Mahomed regained the territory that had been assigned

to him, and was confirmed in his possession by the son and successor of

Mahomed Shah. In the absence of his elder son detained as a hostage afc

Delhi, and during the minority of his younger son, Ali Mahomed intrusted

his territories to Hafiz Bahmat Khan and Dudi Khan ; and on the 13th

June, 1872, Hafiz Bahmat Khan [18] and the other Bohilla Chiefs by
treaty entered into an offensive and defensive alliance with the Nawab
Wazir Shujah-ul-dowla. On the division of Ali Mahomed's territory

among his sons the Jaghir of Bampurfellto Faizullah Khan. The Nawab
Wazir shortly afterwards declared war wibh the Bohillas, and with the

assistance of troops of the East India Company, furnished by Warren
Hastings, the Sirdars were defeated and forced to sue for peace.

By a treaty to which Colonel Cbampion, the Commander of the Com-
pany's forces, was a party, the Nawab Wazir agreed to give Fai/ullah Khan
the country of Bampur, and some other districts dependent thereupon,

producing an annual revenue of Bs. 14,75,000: while Faizullah undertook
to continue in submission and obedience to the Nawab Wazir, to retain in

service no more than 5,000 troops to furnish 3,000 troops to the Nawab
if and when required, to enter into no relations with any other power
save the Nawab, nor to hold correspondence with any save the Nawab,
the English Chiefs excepted. By an agreement dated September 19th,

1781, which recited that by his breach of treaty Faizullah Khan had
forfeited the protection of the British Government, and caused by his

continuance in his present independent state great alarm and detriment

to the Nawab, the Governor-General permitted the Nawab to resume his

lands and pay him in money the amount stipulated by the treaty, after

deducting the charges, he stood engaged by treaty to furnish. This

resumption was not, however, effected. In 1783, Major William Palmer,

acting on behalf of the Nawab and
"
the gentlemen," in consideration of

the payment of fifteen lakhs of rupees, released the Nawab Faizullah

Khan from the obligation to supply the force of 3,000 men stipulated by
fche treaty, and in other respects affirm the treaty. On the death of

Faizullab, Gholam Mahomed Khan murdered his elder brother Mahomed
Ali Khan and usurped the Jaghir. The Nawab intervened and being
assisted by the British compelled the Bohillas, who had taken up arms
to support Gholam Mahomed, to accept terms. What remained of the

treasure of the Nawab Faizullah was given over in deposit to the Company.
The Nawab Wazir Ausuf ul-Dowla in December, 1794, by sanad granted
to Ahmad Ali Khan, the town of Bampur, producing a revenue of Bupees
10,00,000, and received [19] from him that treasure deposited with the

Company, amounting to Bs. 3,22,000 gold mobars, as a nazarana for the

jagbir and in lieu of all rights of confiscation of the property of the

Nawab Faizullah Khan and Mahomed Ali Khan. The East India

Company was a party to, and guaranteed the performance of, these

engagements. In 1801 the Nawab Wazir ceded to the East India Company
several provinces and, among others, the territory since known as

Bohilkhand. No mention of Bampur is made in this treaty ; whereas
the paramount sovereignty over Farukhabad and its dependencies, which
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paid an annual tribute of Es. 4,50,001, is ceded in the following terms : 1878
"Farukhabad and others, Es. 4,50,001." JULY 19,

It may be noticed that by another treaty made in 1802, the Nawab
of Farukhabad caded the province of Farukhabad and its dependencies to ORIGINAL
the East India Company in full sovereignty. Eampur, it must be CIVIL.
remembered, paid no annual tribute, and possibly on this account waa not

mentioned in the treaty of 1801. By Eegulation XI of 1804, s. 22, certain 2 A. 1.

specified articles exempted from export duty when exported to the territory

of the Nawab Wazir, were also exempted from the same duty when
exported from the Ceded Provinces to

"
tha territory composing the Jaghir

of Eampur ;" and in Eegulation IX of 1810 the same provision was re-

enacted, and it was declared that all goods and articles of trade imported
into the Province of Eohilkhand from Eampur Jaghir, being of the description
of goods and articles of trade which were liable to the payment of Govern-
ment customs under that Esgulation, should be subject to the payment of

the same import duties to which the same goods and articles of trade were

subject on importation from the dominions of the Nawab Wazir. These

provisions were cited by Mr. Evans to show that the territory of the Jaghir
of Eampur was regarded as foreign territory, and on the same footing in

respect of trade as the dominions of the Nawab Wazir.
In 1839, the Nawab Ahmad Ali Khan died. The claims of his

daughter were set aside, and his cousin Mahomed Syed Khan, having
been admitted to the succession, executed an agreement in the form
not unusually employed by feudatories, dated 21st August, 1840. It

commences as follows :

"
Agreeably to the orders of the [20] Governor-

General, the Government of Eampur having devolved on me, I therefore

declare that all matters connected with my rule shall be conducted with a

view to maintain justice, &c., &c.

From this document, it appears that the Nawab recognized the British

Government as having acquired the paramount rights of the Nawab Wazir
over the Jaghir of Eampur.

In 1855, Nawab Mahomed Syed Khan was succeeded by his son

Nawab Mahomed Yusuf Ali Khan, who, acknowledging that his succession

had been sanctioned by the British Government, also executed an

agreement declaring ha would administer the affairs of the Jaghir with

justice and equity, and would govern the Pathans with consideration.

In 1862, the Nawab received from the Government a sanad in the

following terms, which are identical with the terms of a similar instrument

given on the same occasion to the Nizam and other Feudatory Princes :

"
Her Majesty being desirous that the Governments of the several

Princes and Chiefs of India who now govern their own territories should be

perpetuated, and that the representation and dignity of their houses should

be continued, I hereby, in fulfilment of this desire, convey to you the

assurance that, on failure of natural heirs, any succession to the govern-
ment of your State which may be legitimate according to Mahomedan
Law will be upheld. Bo assured that nothing shall disturb the engagement
thus made to you so long as your house is loyal to the Crown and faithful

to the conditions of the treaties, grants, or engagements which record its

obligations to the British Government."
In 1864, certain lands lyiug within the territory of Eampur, and it is

stated at the bar, also lying within two of the transferred villages, were

required for the purpose of constructing a railroad. The Nawab, in answer
to enquiries addressed to him by the Government, North-Western Pro-

vinces, replied that he would give up the lands required in full sovereignty,
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1878 and that duties should not be levied on goods in transit through his terri-

JULY 19. tories, but only on goods imported and exposed for sale in his markets.

In 1865, His Highness Nawab Mahomed Kulb Ali Khan Bahadur,
INAL Qn 8UCCee <3ing to f;h Jaghir, executed an agreement in nearly the same

CIVIL, words and to the same effect as the agreement executed by his predecessor
in 1855.

2 A. 1.

[21] Mr. Aitchison estimates the area of Rampur at 1,140 square
miles with a population of 507, 103 souls. No tribute is paid to the

British Government. The Nawab maintains a force of 315 artillery with

28 guns, 505 cavalry, and 977 infantry. He has also a police force of

1,023 men, and regularly constituted Court for the administration of

justice.

The facts to which we have adverted show that the ancestors of the

Nawab of Rampur were admitted to treaty engagements with the Nawab
Wazir, when that Prince was in all but name independent ; that they and
His Highness the present Nawab have been recognized by the British

Government as in possession of such powers of sovereignty as are enjoyed

by the Feudatories of the Empire, and that the State of Rampur has been

held by them subject indeed to the extraordinary control of the Paramount
Power but otherwise independent.

The learned counsel for the plaintiff contended that such sovereignty
was inconsistent with the name

"
jaghir,

"
which we have seen was

applied to the territory before the cession of Rohilkhand, and has since

been retained. The etymology of the term is not inconsistent with the

sovereignty enjoyed by a Feudatory, though it may be admitted that the

term is applied more frequently to tenures which do not partake of

sovereignty ; but as were declared in Calvin's Case, sapenumero ubi pro-

prietas verborum attenditur sensus veritatis amittitur. The circumstances

of India in the 18th century were such that the names of forms of govern-
ment or rulers would afford little indication of their actual sovereignty or

attributes.
"
The conquered rajahs or the appointed subadars, though

still professing themselves dependent, had ceased to pay any real obedi-

ence or submission to the Mughal. In this distinction between nominal
and substantial authority, the state of India might be not inaptly

compared to the state at the same period of Germany. According to the

ancient forms, the Princes who had long since become independent of the

German Emperor, nay who were sometimes hostile to him, still continued

in name the humblest of vassals." Lord Mahon, History of England,
vol. iv, 427. It would be more than ordinarily dangerous to accept the

denomination acquired by a State or a ruler at such a period as affording

any certain test of status.

[22] The learned counsel who represented the Government went on
to argue that, if the Court arrived at the conclusion there had been an
actual cession and occupation of territory by a foreign Sovereign, the

Court need go no further. We understood him to contend that a de facto

occupation of territory by a foreign Sovereign of itself ousted the juris-

diction of the territorial Courts, and much more so if the occupation had
been acquired peaceably and with the acquiescence of the territorial

authorities. In support of his argument the learned counsel relied on
the rule that persons born during the hostile occupation of territory by a

foreign prince are subjects of the foreign prince. It la, however, a

condition of this rule that the persons so born should be born of parents
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who are in obedience, and nob hostile to, the foreign power Craw v. 1878

Ramsay (1), cited in Forsyth's Constitutional Law, p. 340. "There are JULY 19.

three incidents to a subject born : first, that the parents ba under the

actual obedience of the King ; second, that the place of his ORIGINAL
birth be within the King's dominion ; and third, the time of his birth

"
CIVIL.

Calvin's Gase, cited in Wheaton, Infc. Law, Lawrence's 2nd annotated ed ,

p. 895. The de facto occupation of territory is sufficient for the purpose 2 A. 1.

of constituting allegiance by birth if the parents are in obedience to the

power in occupation ; but if the parents are not so subject, but hostile, we
apprehend the allegiance would be due to the dejure prince of the territory.

It, however, appears to us that no conclusion can be drawn as to the

question before us from the peculiar rules which determine allegiance. The
jurisdiction of Courts is not ousted by the inability or the unwillingness of

the Executive to assist in the execution of process. The French Courts did

not lose their jurisdiction in the territories occupied by the German Army
during the late Franco Prussian War by the mere fact of foreign occupation.
Nor would such jurisdiction necessarily be lost if for a season a foreign

power was allowed peaceably to occupy territory. At the same time

in this, as in other matters, the Courts of Justice would be guided

by principles recognized in Municipal Law. They would, we apprehend,
infer from a long occupation of territory peaceably enjoyed by a foreign

power that there had been a valid cession or such acquiescence as would
amount to a valid cession. They could [23] not, however, draw such

inferences from an.occupation of a few years, although it had been acquired
without the exercise of hostile force and peaceably enjoyed.

We must then proceed to determine whether the transfer was made

by authority competent to make a cession. It is contended by the learned

counsel for the plaintiff that a valid cession of British territory cannot
be made without the sanction of Parliament. On this point it was admit-

ted at the bar that little could be added to the exhaustive arguments of

Sir Vernon Harcourt, Sir Fitzjames Stephen, and Mr. Foreyth before the

Privy Council at the hearing of Damodhar Gordhan v. Deoram Eanji (2),

known as the Bhaunagar Case and to the observations of the eminent

Judges, who, although they did not eventually decide the point, intimated

with some distinctness their opinions on the arguments advanced.

It is held by jurists that the authority competent to bind the nation

by treaty may alienate the public domain and property by treaty Kent's

Commentaries, 10th ed., vol. i, ss. 165, 166 ; Wheaton, Int. Law, Law-
rence's 2nd annotated ed., pp. 457, 873 ; and although the opinions of

Grotius and Puffendorf differ from the opinion of Vattel on the point, the

Lord Chancellor appears to prefer the opinion of the latter writer, that

there is no presumption against the power of the Sovereign to alienate

without the consent of bis subjects. It is declared by writers on Consti-

tutional Law and is established by precedent that the Sovereign of Great

Britain is the authority to which is committed the power to make treaties.

II appent tantum a roy f&dus percutere et helium indicere Calvin's Case.
"
To make leagues and alliances belongs to the King only

"
Comyn's

Digest, Prerogative, Bk. iii ; Stephen's Blackstone, vol. ii, p. 503. At a very

early period in Parliamentary history, Sovereigns of England consulted

the Parliament in reference to questions of peace and war, and in two

Instances treaties made by the Sovereign were confirmed by Parliament.

A league of mutual assistance mada by Henry Y with the Emperor

(1) Vaughan, v . 381, (3) 1 13, 367.
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1878 Sigismund on the llth August 1416 was confirmed by Parliament on
JULY 19. October 14th, 1416. Coke's Instit. Bk. iv, c. 26. The treaty of Troyes,

whereby England and France were to be united under one

ORIGINAL received the sanction of Parliament on the 21st May 1420 Hallam's

CIVIL. [24] Middle Ages, vol. iii, p. 97. The submission of the latter of these- treaties to Parliament (and it will be observed that neither was submitted
2 A. 1, until after it had been concluded by the Crown) may be explained by the

circumstances that it dealt with the Crown and territory of England ;

but it is more probable it was due, as was perhaps also the submission of

the former treaty, to the King's consciousness of the weakness of his title

to the Crown and to his frequent need of the subsidies over which the

Parliament had then established its control. Coke's Instit., Bk. iv, c. 26,

states it to have been.oae of the charges brought by the Commons
against the Duke of Suffolk that he bad procured the King to have

conference with the French Ambassador in his presence only, without any
other of the Council. This was in 1450 : again in 1529 of the articles

exhibited against Cardinal Wolsey, the 2nd and 3rd charged him with

infringing the prerogative of the King in negotiating treaties ;
but on

neither of these occasions was complaint made by any invasion of the

functions of Parliament. In 1698-1700 William III negotiated and
ratified the

"
Partition" treaties without communicating them to the

Privy Council. It is true Lord Somers was impeached for carrying out

the King's instructions with regard to these treaties, but the impeachment
fell through and the treaties were not disaffirmed. With the exception of

the Treaty of Versailles in 1783, no precedents have been produced to

show that in modern times the Crown has sought or received the interven-

tion of Parliament in regard to treaties except in those cases in which it

has required the action of Parliament to give effect to the treaty. The

Treaty of Versailles, as was pointed out in the Privy Council, stands on a

peculiar footing. Its object was to conclude a peace with the American

Colonies, whose people had been declared by Parliament rebels, with

whom no intercourse was to be maintained, and therefore it was necessary
that authority to treat should be given by Parliament.

It is argued that the Crown cannot of itself cede territory because it

cannot release the inhabitants of the territory from their allegiance. But

allegiance is correlative with protection ; mutua debet esse domini et subditi

connexio, ita quod quantum debet domino ex homagio tantum debet dominus
ex dominio . . .est reciprocum ligamen, quia sicut subditus tenetur obedire,

ita rex regere et protegere [25] Glanville cited Calvin's Case. When
then the Crown withdraws its rule from territory, and consequently no

longer affords protection to the inhabitants of the territory, they are free

either to continue their allegiance to their former Sovereign, or to transfer

it to the Sovereign who succeeds to the territory. Nor is it necessary
that allegiance should be transferred by express submission : its transfer

may be accomplished by tacit submission ; and tacit submission may be

inferred from remaining in the territory under the dominion of the succeed-

ing Sovereign and fulfilling the obligations of subject Forsyth's Consti-

tutional Law, p. 335.

It was shown by the instances cited in the Privy Council that the

Crown has without the intervention of Parliament ceded territory. Thus
by the Treaty of Breda, in 1667, Nova Scotia, then known us Acadia, was
restored to France, and Surinam to Holland. By the Treaty of Kyswick,
in 1697, a part of the Hudson's Bay territory was ceded to France. It was
also shown by the instance of the cession of Florida in 1793 that a
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cession is not necessarily restricted to territory which has been the 1878

subject of conquest or reconquest during the particular war at the ond of JULY 19.

which it is made.

That the authority to cede enjoyed by. the Sovereign is not confined ORIGINAL

to cessions made to put an end to, or at the close of, war is shown by the ClVIL.
instances of the cession of Guadaloupeto Sweden in 1813, and of Sumatra
and Bencoolen to the Netherlands in 1824 ; and we may here observe that 2 * *

Wheatoo, in discussing the possession of the rights of cession by the

treaty-making authority, admits it to extend to cessions when deemed
necessary not for the national safety only, but for "policy." Wheaton,
Int. Law, Lawrence's 2nd annotated ed., p. 873.

It is further shown by the instances of Bencoolen and Florida above

mentioned, and of portions of Canada ceded in 1873, that even after

Parliament has legislated for a territory, it is competent to the Crown to

cede it. As was observed by the Lord Chancellor, the circumstance that

territory has been the subject of legislation by Parliament does not

take away from the Crown its prerogative of cession. To the instances

adduced on this point there may also be added the cession of Nawabganj
to the Nawab of Oudh in 1816, inasmuch as that pargana had theretofore

formed part of the [26J district of Gorakhpur, and, as such, had
been the subject of numerous Begulations enacted under the authority
of Parliament.

We are not concerned to inquire whether the Crown can without the

authority of Parliament cede any portion of the realm of Great Britain

and Ireland. The authorities and precedents cited to the Privy Council, and
the observations which fell from the eminent and learned members of the
Committee in the course of the argument, appear to establish conclusively
the prerogative of the Crown to cede territory which does not form part of

the realm of Great Britain and Ireland ; but it is also to be inferred that,

where the inhabitants of a territory have been admitted to a share in the

government through the instrumentality of representatire institutions,

the Grown lies under a moral obligation to consult them through their

representative before it proceeds to make a cession of their territory.

Whatever be the extent of the prerogative of cession enjoyed by the

Crown in other of its dominions, it is certainly not more restricted in this

country.
It is an axiom of English law that, when dominion is acquired by

Great Britain in an infidel country already subject to law, the laws of

England do not extend to that country ; but the laws of the country are

to be observed so far as they are not repugnant to the law of God until

they are abrogated, and that, where such laws are rejected, a silent

recourse is to be had to natural equity Calvin's Case ; Blankard v.

Galdy (1) ; Smith v. Brown (2) precedents che more noteworthy in that

they appear to have influenced legislation for India. The Crown of England
having acquired by conquest of cession all the sovereignty or tbe para-
mount power in this country obtained, with that sovereignty, the preroga-
tive of cession which from the nature of its authority had theretofore been

exercised by the paramount power without control. The prerogative so

acquired has not been curtailed by any legislation.

Furthermore, even before the complete acquisition of paramount
sovereignty in India, the Crown had exercised tbe prerogative of cession

(1) Balk. -ill. (2) Balk. 666.
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1878 by delegation without any intervention or objection on the part of Parlia-

JULY 19. ment. By Letters Patent granted in the 13bh [27] year of Charles II,
"~" "

April 3rd, 1661, the Company thereby incorporated was authorised

ORIGINAL for the security and protection of their factories and other places of

ClVIL. trade in the East Indies to send ships of war, men, and ammunition, and
to appoint commanders over them, and to give commanders authority to

2 A. 1. continue or make peace or war with any prince or people that were not

Christians, in any place of their trade, to exact reprisals, and to erect

castles and fortifioations. By Latbers Patent issued in the 20fch year of

Charles II, March 27fch, 1669, the Port and Island of Bombay were granted
to the Company to be held in free socage as of the Manor of East Green-
wich on payment of an annual rent of 10. in the same manner as Mary-
land had in 1632 been granted by Charles I to Lord Baltimore, to be held

in socage as of the Manor of Windsor, he yielding yearly twolndian arrows.

In this Charter it was thought necessary to introduce a distinct declara-

tion that the Company should not alienate the territory thereby granted to

any Prince Pobeatate or State or person except such as should be the

subjects and of the allegiance of the King. By the same Letters Patent

power was given to the Company and to governors to ba appointed by them
to retain by force of arms possession of the territory thereby granted, and

also of any territory bhey might therefter acquire in the East Indies.

By Letters Patent granted in the 10th year of William III, Septem-
ber 5bh, 1698, the united Company thereby incorporated was empowered
to appoint Governors who, under their direction, might raise and muster

troops for the defence of their forts, factories, and plantations ; and by
Letters Patent granted in the 26th year of George II, January 8th, 1753,

the Company was empowered to appoint Generals of all the forces be-

longing to Fort St. George, Bombay, and Port William respectively, and
such Generals were authorised nob only to protect by force of arms their

respective territories, but upon just cause to invade and destroy the

enemies of the same.

But in relation to the question before us by far the most important
of bhe several Charters granted to the Company is the Charter granted by
George II in the 31sb year of his reign, dated January 14th, 1758. The
Letters Patent, after reciting that the Company had been compelled to

carry on war against the French [28] and likewise against the Nawab
of Bengal and other Princes and Governments in India, and that some
of their territories and possessions had been taken by the Nawab and
afterwards re-taken, empower the Company by any treaty or treaties of

peace made or to be made between them and any of the Indian Princes

or Governments to
"
cede, restore or dispose of any forbresses, districts

or territories acquired by conquest from any of the said Indian Princes

or Governments," or which should be acquired by conquest in time to

come.
It was at the same time provided that the Company should not

have any power or authority to cede, restore, or dispose of any settle-

ments, fortresses, districts or territories conquered from the subjects
or any European power without the special license and approbation of

the Crown.

By the Act 13 Geo, 3, c. 63, known as
"
The Regulating Act,

"
there

was committed to the Governor-General and Council of the Presidency of

Fort William superintendence and control over the Presidencies of

Bombay, Madras and Bencoolen, and in section 9 it was declared unlawful

for the President and Council of the last mentioned Presidencies (except
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in the case therein excepted) to make any orders for commencing hostilities 1878
or declaring or making war against any Indian Princes or Powers or for JULY 19.

negotiating or concluding any treaty of peace or other treaty with any
such Indian Princes or Powers without the concord and approbation of the ORIGINAL
Governor-General and Council, and by the same Act the Governor-General CIVIL.
and Council were .directed to pay due obedience to all orders they might

*

receive from the Board of Directors. 2 A. 1.

The Act 24 Geo. 3, c. 25, established a Board of Commissioners for

the better government of the territorial possessions of the Kingdom in the
East Indies. For this purpose the Board was invested with the superinten-
dence and control over the territories and over the affairs of the Company,
and with power to direct all acts, operations and concerns which in any
wise related to the civil and military government of the territories. It

was also enacted that the Commissioners should be furnished with copies
of all despatches received by the Directors of the Company and of all

despatches proposed to be sent by the Directors to any of their [29]
officers in the East Indies, and that their orders relative thereto should be

obeyed by the Directors. Tua 15th section of the Act empowered the

Commissioners, if they considered tbe subject matter of their deliberations
"
concerning the levying of war or making of peace or negotiating with

any of the Native Princes or Spates in India" required secrecy, to send
secret orders and instructions to the Secret Committee of the Court of

Directors, who were thereupon required to transmit them to the respective
Governments and Presidencies, and such Governments and Presidencies

were required to obey the orders so conveyed to them.

By the 24th section of the same Act the Governor- General and
Council of Fort William were prohibited (except in the case thereby
exceptad), without the express command of the Secret Committee of the

Court of Directors, either to declare war or commence hostilities or enter

into any treaty for making war against any of the countries, Princes or

Spates in ludii, or any treaty for guaranteeing the possessions of any
countries, Princes or States*

! * and in all cases where hostilities should

be commenced or treaties made the Governor- General and Council were
ordered to communicate the same to the Court of Directors by the most

expeditious means they could devise.

These provisions were repealed and again enacted by the Act 33 Geo. 3,

c. 52, and with some alterations by the Act 3 and 4 Wm. 4, o. 85. From
1734 then up to 1858 the power of cession granted by the Charter of George
II was exercised by tbe Company subject to the control of the Board of

Commissioners. But before and during that period it was construed as

extending not only to territories acquired directly by conquest but also to

territories ceded doubtless in many cases as a consequence of conquest :

nor were these cessions made only for the purpose of concluding war or

rectifying frontiers, but for the promotion of the policy of the Government.'
In 1765 the Nawab Wazir was restored to his dominions with the

exception of the district of Corah and Allahabad ; and among others he

received Ghazipur and Benares, of which the Company had obtained a

grant from the Emperor.

[30] The districts of Allahabad and Corah were given to the Emperor
for the maintenance of his dignity, but on his granting a sanad forCurrah

and Corah to the Maharattas they were resumed by the Company in 1773

and ceded to the Nawab Wazir. In 1816 the Company, in the name
of the British Government, in order to extinguish a debt due by tne

Government to the Nawab Wazir, ceded to the Nawab the district of
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1878 Khyraghur and the territory then lately conquered from the Ghurkas, and
JULY 19. exchanged pargana Nawabganj, part of the district of Gorakhpore, for

pargana Handia.

ORIGINAL In 1782 the city and pargana of Broach was ceded by the Company
CIVIL. ' Scindiah, in testimony of the sense entertained of the generous conduct

manifested by the Maharajah to the Government of Bombay at Wargaon,
2 A. 1. and of his humane treatment and release of the British gentlemen who

had been delivered to him as hostages on that occasion.

In 1805, at a time of peace, the Company ceded to Scindiah the,

territories of Gwalior and Gohud, which had been ceded to them by Rajah
Umbaji, who had held them as Governor for Scindiah, but had revolted.

In 1306, the Governor- General restored by cession to Eaghojee
Bhooslah the territories of Sumbulpur and Patna which had been ceded
to the Company in 1803.

In 1817 a parb of the territory captured from the Eajah of Nipal and
ceded to the Company by treaty of peace was ceded in full sovereignty to

the Sikimputti Eajah. In 1933 a portion of Assam was ceded to Eajah
Poorunder Singh.

It is unnecessary to refer to the other instances cited in argument in

the Privy Council. They are all consistent with the opinion we have-

expressed as to the exercise of the power of cession by the Company ; and
inasmuch as the Company acted only in virtue of the authority committed
to it by the Crown, they establish the exercise by the Crown of the

prerogative of cession in this part of its dominions without any limitation,

and without any intervention on the part of Parliament. But it is also

important to remember that, notwithstanding the Crown permitted the

Company to exercise its prerogative of cession in the Bast Indies, [31] it

had not divested itself wholly of the prerogative in respect of its Indian

dominions. Chandernagore was captured from the French in 1793, and
Chinsurah from the Netherlands in 1795. They were administered by the

Company and Eegulations passed for the establishments of Courts of

Justice Eegulations I and XVI of 1805 ; II of 1808 ; and XI of 1809.

Chinsurah was restored to the Netherlands in pursuance of the treaty
made in London on the 13bh August 1814, and Chandernagore was
restored to the French in accordance with the stipulations of the treaty
made in Paris on the 30th May, 1814. In pursuance of the treaty signed
at Kiel on January 14th, 1814, the town of Seramporeand its settlements

were restored to the King of Denmark.
In 1824 Bencoolen and the English possessions were ceded to the

Netherlands in exchange for establishments on the continent of India

and the town and fort of Malacca and its dependencies.
This cession is the more noteworthy in that it was immediately

brought to the notice of Parliament that the prerogative of cession had
been exercised by the Crown. The treaty was concluded on the 17th

March, 1824 ; and on the 24th June, 1824 an Act, 5 Geo. 4, c. 108, was
passed transferring to the Company the island of Singapore and all the

colonies and possessions ceded to His Majesty by the treaty, to be held

on the same conditions and subject to the same restrictions as the factory
of Bencoolen and the possessions in the island of Sumatra had been held

by the Company immediately before the conclusion of the treaty.

The exercise of the prerogative by the Crown concurrently with the

Company is established by these instances.

By Act 16 and 17 Vic., c. 95, the territories administered by the

Company were continued under their Government in trust for the Crown*
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and they so remained until 1858, when it was deemed expedient they 1878
should ba governed by and in the name of Her Majesty. Consequently by JULY 19.

Act 21 and 22 Viet., c. 106, it was enacted that the government of the
territories then in the possession or under the government of the Company, ORIGINAL
and all powers in relation to government vested in or exercised by the ClVIL.
Company, and all territories in the possession or under the government of

the Company, and all rights vested in or which, if the Act had not been 2 A. 1.

passed, might have been exercised by the Company in [32] relation to

any territories, should become vested in Her Majesty. The rule of the

Company thus came to an end; and the privilege to exerci&e the prerogative
of cession, which the Crown had conceded for the government and protec-
tion of the territories administered by the Company, expired when the
occasion for it could no more arise.

We find then that the Crown is competent to cede territory in its

Indian dominions without the intervention of Parliament. The preroga-
tive of the Crown is exercised with the advice and through the agency of

the responsible ministers of the Crown. In the case before us it is shown
that the cession of territory to His Highness the Nawab of Kampur was
effected by the Government of India, that it was accepted by the

'Secretary of State as fulfilling instructions conveyed to the Government
of India, and that it was approved by Her Majesty's Government. We
have then sufficient evidence of a cession by the Crown : and when it is

proved that a cession has been so made, it is not for this Court to inquire
whether in the particular instance the exercise of the prerogative was
called for.

We therefore find that the nineteen villages which fall within the

territory transferred to His Highness the Nawab of Eampur had passed

*by valid cession out of British territory before the institution of this suit,

and that the Court in which the suit was instituted had no jurisdiction to

order a sale of those villages.

A decree will pass for the sum found due and for the sale of the

remaining villages in satisfaction of the debt and interest due up to the

date of realisation, if the debt, interest, and such costs as are decreed be

not paid into Court within two months after the date of the decree. The
claim to bring to sale the nineteen villages in Bampur is dismissed. The
plaintiff accepted the security which he now seeks to enforce many years
after the territory had been ceded, and could not therefore claim

"
bene-

volence" from the British Government. He must, should his security in

British territory proved insufficient, pursue his remedy in the Courts of

Eampur, and we doubt not he will receive justice. But inasmuch as the

defendant was willing to admit the debt (save in respect of a minor item

of interest) and the costs, with the exception of [33] the stamp-fee, have

been incurred chiefly by reason of the plaintiff's contention regarding the

jurisdiction of the Bareilly Court, we order that the plaintiff recover the

stamp-fee from the defendant, to be realised in the same manner as the

debt and interest : and that, in respect of costs other than the institution-

lee, each party shall bear his own costs.
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1878
AUG. 15.

APPEL-

LATE

CRIMINAL.

2 A. 33 =3 Ind. Jar, 281.

APPELLATE CRIMINAL.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson and
Mr. Justice Oldfield.

2 A. 33 =

2 Ind. Jur.

281.

EMPRESS OF INDIA v. CHATTAR SING AND OTHERS.*
[15th August, 1878.]

Act XLV of 1860 (Penal Code), s. 302 Murder Sentence- Judgment Reference to

High Court-Act X of 1872 (Criminal Procedure Code), ss. 271, '287, 464.

L, C, K, and D conspired to kill S. In pursuance of such conspiracy L first,

and then G struck S on the head with a lathi, and S fell to the ground. While
S was lying on the ground, K and D struck him on the head with their lathis.

Held (STUART, 0. J,, dissenting) that, inasmuch as K and D did not commence
the attack on S, and it was doubtful whether S was not dead when they struck

him, transportation for life was an adequate punishment for their offence.

Observations by STUART, C. J., on the impropriety of a judicial officer adding
a "

note" to his judgment in his criminal case impugning the correctness of the
conclusion he has arrived at on the evidence in such case.

ON the 6th July, 1878, Mr. G. L. Lang, Sessions Judge of Aligarb,
convicted Chatfcar Singh, Lachman Singh, Kundan Singh, and Dungar
Singh, of murder, and sentenced all four persons to death. The Sessions

Judge appended the following
"
note," dated the 10th July, 1878, to his

judgment in the case :

"
In sending up this case to the High Court for confirmation of the

sentence or final orders in the case, I feel bound to express a doubt that

has arisen in my mind regarding the complicity of Kundan Singh and

Dungar Singh in the actual murder of Shere Singh, a doubt that is not

supported by the evidence, but by the probabilities of the case.
"
There can be no question that Lachman Singh and Chattar Singh

actually killed Shere Singh, and that, the alarm being at once given, they
fled for their bouse. That some endeavour was made to [34] seize thft

murderers before they reached their home, I gather from the statements
of Gulab and Lachman before the police, as given in the police diaries, an

English abstract of which is filed with the proceedings."
It is possible that Kandan and Dungar were close by, and took part

in the rescue of Lachman and Chattar, and being seen in their company
immediately alter the murder were credited with having taken an active

share in the murder.
"
It is true that the direct evidence of the eye-witnesses is to the;

effect that all four of the accused struck Shere Singh, but in this country
it is no uncommon thing for the most truthful witnesses to add to their

evidence somewhat beyond what they actually saw.
"
The very fact that the accused are unable to bring a single witness,

true or false, to give evidence in their favour, proves how strong the feel-

ing of the village is against them
;
and it is therefore not impossible that

the case against Kundan and Dungar has been somewhat exaggerated, so

as to make them appear equally guilty with Lachman and Chattar.
"
It is certainly far more probable that, after Shore Singh had been

struck down and the alarm raised, Dungar and Kundan should have helped
Chattar and Lacbman to get away home, than that they should have
wasted their time by returning to batter a dying man.

*
Reported under the special orders of the Hon'ble the Chief Justice.
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"
Although I have heard it stated out of Court that such were the 1878

real facts of the case, no evidence is forthcoming to support it, nor AUG. 15.

indeed could Kundan himself have made this defence without incriminat-

ing his brothers, Chattar and Lachman. APPEL-
"
Briefly, as it appears to me possible that the part taken by Dungar LATE

and Kucdan in this affair may have been somewhat exaggerated, and as CRIMINAL
it is certain that Shere Singh was actually killed by Lacbman and
Chattar, I would recommend the revision of the capital sentence in the 2 A. 83=
case of Kundan and Dungar." 3 jn(| jur>

A'ppeals were preferred to the High Court by all four persons. 281.
Mr. Leach, for the appellants.

JUDGMENTS.
The Court (STUAUT, C.J., and OLDFIELD, J.) delivered the following

judgments :

[35j STUART, C. J. In this case the Judge, after stating the opinion
of the assessors and recording his own judgment;, by which he convicted

the whole four prisoners of murder and sentenced them to death, has

added to his judgment a
"
note" by which he endeavours to throw doubts

on the conclusion at which he had arrived on the evidence. I feel it

my duty to state bhat, in my opinion, this was a most unwarrantable

proceeding on the Judge's part, and that nothing that that note con-

tains can be considered by us in disposing of the question whether
the sentence shall be confirmed or not. The reasoning of the note is

also auch as ought not to be made use of in a criminal case. The

Judge states in this note that he feels bound to express a doubt that has

arisen in his mind as to the complicity of Kundan and Dungar in the

murder,
"
a doubt that," he adds, "is not supported by the evidence, but

by the probabilities of the case." The note further states that "it is true

that the direct evidence of the eye-witnesses is to the effect that all

four of the accused struck Shere Singh,-" adding, however,
"
but in this

country it is no uncommon thing for the most truthful witnesses to add

to their evidence somewhat beyond what they actually saw," although in

his judgment he refers in terms of strong approval to the evidence of the

principal witness for the prosecution, whom he describes aa
"
a respectable

looking old man, who gave his evidence in a straight forward manner that

convinced me of the truth of what he said." The note states further

"probabilities," wholly unsupported by the evidence and I actually find

in it the following extraordinary remark :

"
although I have heard it stated

out of Court such were the real facts of the case (that is his probabilities
and surmises after the trial) no evidence is forthcoming to support it :" and
the note ends with the following conjecture :

"
as it appears to me pos-

sible that the part taken by Kundan and Dungar in this atfair may have

been somewhat exaggerated, and as it is certain that Shere Singh was

actually killed by Lachman and Chattar, I would recommend the remis-

sion of the capital sentence in the case of Kundan and Dungar." Now,
not a word of this is supported by the evidence, or any portion of it, which

was gitfen before the Judge himself at the trial, and I do not see that we
are driven to conclude that Shere Singh was actually killed by Laohman
and Chattar. On the contrary, there is evidence suggestive [36] of a

different state of things. There are other uncalled-for remarks in this

note, but I have stated enough to show its improper and unwarrantable

character, and to justify me in expressing the hope that such an inadmis-

sible appendage to a criminal record may never be brought before us again.
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1878 The facts and circumstances we have to consider appear to be these :

AUG. 15. The four convicts were all closely related to each other ; three of them are

brothers, and the fourth is a cousin, and they all lived together in the

APPEL- same enclosure. The deceased was one of the lambardars of the village,

LATK an<^ ne na(^ on several occasions been obliged, in the discharge of his duty,

p to oust the accused from their holding ; and bad feeling therefore existed
'

between them and the murdered man, or rather on their part against him.

2 A. 33= As the Judge points out, no less than six different cases or causes of

3 Ind. Jar. <5!
uarrel on fjhis score were stated by Ghattar and Lachman before the com-

28^
'

mitting Magistrate, and there can be no doubt of the bitter enmity en-

tertained by these men against the deceased. Nor is there anything in

the evidence to show that this enmity was shared more largely by any one
of the four than by the others. They appear to have been all actuated by
the same ruthless feeling, and to have acted on the night of the murder on
a plan preconcerted among them all. Tbis manner of attack upon the

deceased, is deposed to by the witnesses for the prosecution, especially

Khushali, who is described by the Judge as a respectable, straightforward,
and reliable witness. From the evidence thus afforded it appears that on
the evening of the 8th June last, at about 9 P.M., Shore Singh was return-

ing from the bazar to his house with the witness Khushali, and they had
reached a shop, Shafkat's shop, when the accused Chattar Singh, accom-

panied by his brother Lachman Singh, came up from behind and struck

Shere Singh heavily on his bead with a lathi. The blow made Shere

Singh stagger, but it was immediately followed by another blow from
Lachman Singh, and Shere Singh then fell senseless to the ground, utter-

ing these words
" Ram Ram," Khushali, the witness, cried out when

he saw his companion thus assailed, but received a blow from Lacbman
which appears to have induced him to refrain from further interference.

Meanwhile, [37] from a spot which appears to have been exactly or

nearly opposite to that where Shere Singh had just been attacked and fell-

ed by Chattar Singh and Lachman Singh, the two other accused, Kundan
and Dungar, ran up, also armed with lathis and beat Shere Singh as he

lay on the ground, on the head, also, as it would appear. The four

murderers then ran off pursued by Aulad Ali, the chaukidar ; but the

four accused succeeded for the moment in reaching andsecuring themselves
in their house, seeing which Aulad Ali returned and found that Shere

Singh was dead. The concert and identity not only of motive but action

on the part of the whole four accused is thus shown.
Nor is it, I think, material, as against the concerted action and

equal guilt of the whole four criminals, to consider whether, when Kundan
and Dungar came up and added their blows to those of the other two,
Shere Singh was then dead or still alive. The impression made upon me
on this part of the case is that Shere Singh was alive, and had not then

breathed bis last, and that in all probability the blows of Kundan and

Dungar sealed his fate. On this subject the post mortem examination by
the Civil Surgeon is very important. It results, in the first place, from
this gentleman's report, dated the 9th June, that when Shere Singh was
attacked, he was in natural and healthy condition of body, and when he
first saw the body he described it as that of a

"
healthy looking man." On

examination the Civil Surgeon found "the top of the head smashed in, skull

fractured into small pieces, scalo torn, and brain lacerated and protruding."
Such being the terrible nature of violence used against the unfortunate

deceased, I scarcely think it reasonable to conclude that such fearful in-

juries were solely produced by the blows of the two first assailants, Chattar
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and Lachman ; the condition of the head on the contrary indicates that 1878

the blows of Kundan and Dungar contributed in no small degree to the AUG. 15.

frightful state of things deposed to by the Civil Surgeon ; and whether the

deceased was still alive or already dead when Kundan and Dungar attack- APPEL-
ed him with their lathis is, in my opinion, immaterial to the question of LATB
their guilt- That they believed Shere Singh to ba alive when they attack- CRIMINAL.
ed him I have no doubt whatever, and I do not see that we are com-

polled by the evidence to conclude that he was then dead. Such [38] 2 A. 83=
would also appear to be the opinion formed by the Judge at the 3 Ind. Jur.

trial. For, in summing up the evidence in his judgment, he states that 281.

the witness for the prosecution
"

tell the same story, and swear that all

four accused deliberately and barbarously murdered Shere Singh ; they all

say that Chattar struck first, and then Lachman, and that the blows of

these two dropped Shere Singh, and that the other two prisoners, Kundan
and Dungar, hammered him while on the ground." The Judge further

states correctly that
"
the four accused lay in wait for the deceased, took

him unawares, closed in on him, and beat his brains out." I have

carefully read the evidence, and have no hesitation in approving this

statement of the effect of it. There can indeed be no doubt that this is a

correct statement of the effect of the evidence ; and it shows, I think, that

the whole four accused acted together and participated in the murder, and
that they all are equally guilty.

Finding, therefore, that I cannot make any distinction between the

two sets of the assailants, I would confirm the sentence of death on them
all.

OLDPIELD, J. Four persons have been convicted of murder, and
sentences of death passed upon them and referred for confirmation. la

respect of two, Kundan and Dungar, the Judge has added a proceeding,
dated four days after he passed judgment, from which it would appear
that he subsequently entertained doubts of the guilt of these two prisoners,

and be recommends the remission of the capital sentences in their cases.

There can be no doubt of the guilt of Chattar Singh and Lachman
Singh, and the evidence points to the conclusion that the attack with in-

tent to murder Shere Singh was pre-meditated. He had been sitting with

Khusbali, a witness, at the shop of Bakhshi Chaudhri, and at 8 or 9 P.M.

the two were walking homewards, and had arrived opposite the shop of

Shafkat, not far off, when they were attacked by Chattar Singh and
Lachman Singh. The former struck the first blow of a club, which was
at once followed by a blow of a club from Lachman Singh, and the

deceased fell on the ground. It then appears that the other two prisoners
came up from the opposite direction and struck deceased when [39] he
was down, and that all four ran off to their house not far off, where they
appear to have resisted the attempt of the police to arrest them, and their

arrest was finally made at 4 A.M.

There appears to me to be no appreciable difference in the guilt of

Chattar Singh and Lachman Singh, and I would confirm the sentences of

death passed on them. With regard to Kundan and Dungar, I see no
reason to distrust the evidence or to participate in the doubts which appear
to have occurred to the Judge after close of the trial, and from reports which
he must have picked up out of Court. The Judge admits that these doubts

are not supported by the evidence on the record, nor does he inform ua

that he is in a position, or that the accused are able, to support them by
any evidence which is capable of being procured.
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1878 On the contrary, the recorded evidence does not appear to be open to

AUG. 15. distrust. The accusations implicating these two persons were made with-

out any delay by persons who have no interest to accuse them falsely ;
the

APPEL- statements of the witnesses are consistent
;
and it is shown that these two

LATE prisoners were on or near the soot where the outrage occurred by the

CR AT
substance of their own statements ; and that they retreated with the other

'

prisoners to the same house after the crime was perpetrated ; and they had

A. 33= equally with the others a motive for the murder. They seem to have

3 Ind JUF joined in a conspiracy with Chattar Singh and Lachman Singh, but they

28i,

'

did not begin the attack, and it is doubtful if the death-blows were inflict-

ed by them ; for these reasons I would commute the sentence of death

passed upon them to transportation for life.

The learned Judge who heard the case differing in opinion as to the

proper sentences to be passed on Kundan Singh and Dungar Singh, the

case was consequently referred to a third Judge, with reference to the

provisions of ss. 271 and 287 of the Criminal Procedure Code.

PEARSON, J. I concur generally in the view of the case taken by my
Hon'ble colleague Mr. Justice Oldfield, and am of opinion that the claims
of justice will be sufficiently met by the sentences proposed by him.

2 A. 40 = 3 Ind. Jar. 220.

[40] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

BAJPATI SINGH (Plaintiff), v. EAM SUKHI KDAR
(Defendant)* [16th August, 1878.]

Act VIII of 1871 ( Registration Act), ss. 17 cl. (2), 49 Registration Mortgage.

The value of the interest created by a mortgage of immoveable property is

estimated, for the purposes of the Registration Act of 1871, not by the amount of

the principal money thereby secured, but by the amount of such money and the

interest payable thereon.

Consequently, a bond dated the 9th August 1873, which charged certain im-
moveable property with the payment on the 31st May 1874, of Rs. 98, and
interest thereon at the rate of one per. cent, per mensem, should have been regis-
tered. Darshan Singh v. Hanwanta (1) followed. Nanabin Lakshman v. Anant
Babaji (2) differed from (3j.

[Diss., 5 M. 214 (215) ; F., 2 A. 688 (689).]

THIS was a suit to recover Es. 98, the principal money due on a bond
dated the 9th August 1873, which charged certain immoveable property
with the payment on the 31st May 1874, of such money together with

interest thereon at the rate of one per cent, per mensem, the suit being
instituted on the 26th May 1877. The defendant set up as a defence to

the suit that the bond operated to create an interest in immoveable

property of the value of upwards of Es. 100, and its registration was
therefore compulsory, and being unregistered it would not affect the pro-

perty comprised in ifc. The Court cf first instance hold that, as the plaint-
iff only claimed to enforce his lien on the property in respect of a sum

* Second Appeal No. 509 of 1873, from a, decree of Hakim Rih<*t Ali. Subordinate

Judge of Ghaz'pur, dated the 7th March 1S78, reversing a decree of Mirza Kamr-ud-
din Husain, Munsif of Ballia, dated the 1st August 1877.

(1) 1 A. 274. '9) 2 B. 353.

(3) See also contra, Narasayya Chetti v. Guruvappa Chetti, 1 M. 378.
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under Ks. 100, the fact of the bond not being registered did not bar his 1878
claim under it. On appeal by the defendant the lower appellate Court AUG. 16.

held that the bond could not affect the immoveable property comprised in

it, inasmuch as it created an interest in the property of the value of APPEL-

upwards of Es. 100, and was nevertheless unregistered. LATE
The plaintiff appealed to the High Court, contending that the claim CIVIL.

was maintainable, notwithstanding that the bond was not registered, inas-

much as besought to enforce a lien on the property comprised in the bond 2 A. 40 =
to the extent of Es. 98 only. 3 ind. Jar.

[41] Munshi Sukh Ram and Lala Lalta Prasad, for the appellant. 220.

Babu Barodha Prasad, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The bond in suit, in reference to the ruling of this

Court in Darshan Singh v. Hamvanta (1) and other similar rulings
in similar cases, undoubtedly required to be registered, and under s. 49
of Act VIII of 1871, cannot affect the property therein comprised, being
immoveable property. We disallow the pleas in appeal, and dismiss the

appeal with costs.

Appeal dismissed.

2 A. 41.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.

GAURI DAT AND OTHERS (Defendants) v. GUR SAHAI (Plaintiff) AND
EUKMIN KUAR AND ANOTHER (Defendants.)* [22nd August, 1878. J

Hindu Law A. lienation Re versioner Fraud .

S was entitled under the Mitakshara law, to succeed, on the death of M, her

mother, to the real estate of N her father. Certain persona disputed S's right of

succession and claimed that they were entitled to succeed to N'a estate on M's
de ah, and complained that M was wasting the estate. The differences between
such persons and M and N were referred by them to arbitration, and an award
was made and filed in Court which, among other things, partitioned the estate

between S and such persons. G, who claimed the right to the estate on S's

death, sued for the cancellation of the award on the ground that it was fraudu-

lent and affected his reversionary interests. Qtld relying on Dowar Boonda (i)

that the suit was maintainable notwithstanding that Q was not the next
reversioner.

[P., IOC. 225 (230).]

THIS was a suit for the cancellation of an award made on a reference

to arbitration. The facts of the case were as follows : One Tek Chand,
deceased, had by his first wife three sons, Dario Singh, Nand Lai, and
Sidh Gopal, and his second wife one son, Sheo Prasad. On the death

of Tek Oband the four brothers separated, and a partition of the family

estate took place. Dario Singh died leaving two sons, who died leaving

eioh a son, the son [42j of one being Gur Sahai, the plaintiff in the pre-

sent suit, and of the other Eaja Earn, a minor. Nand Lai died in Septem-
ber, 1863, leaving a widow, Eukmin Kuar, a defendant in the present

First Appeal No. 124 of 1877 from a decree of Babu Ram Kali Chaudhri,.

Subordinate Judge of (Jfcwnpore, dated the 3rd September 1877.

(1) 1 A. 274. (2) H.C.B. N.W.P. F.B. Rulings 56.
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.AUG. 22.

APPEL-

LATE!

-CIVIL.

2 A. 41.

suit, and a daughter, Sitala Kuar, also a defendant in the present suit, who
had six daughters, one of whom had male issue. Sidh Gopal died leaving
a daughter. Sheo Prasad died leaving six sons, of whom five, viz., Har
Dat, Gauri Dat, Ainbika Dat, Din Dayal, and Sheo Dat, were defendants
in the present suit. The sixth son Prag Dat died leaving two sons, Ram
Dayal and Sankata, Din, also defendants in the present suit. After the

death of Nand Lai differences arose between the heirs of Sheo Prasad on
the one side and Rukmin Kuar and Sitala Kuar on the other side with re-

gard bo the estate of Nand Lai. The heirs of Sheo Prasad asserted that

they were the reversioners to such estate, and Rukmin Kuar was wasting
it, while Sitala Kuar asserted that she was her father's heir, and entitled

to succeed to the property on Rukmin Kuar's death. The parties, by an

instrument in writing dated the 18th August, 1876, agreed to refer the

differences between them to arbisr ition. In pursuance of this agreement
an award was made which, after reciting that it was made in order to pro-

tect the property, to perpetuate the name of. the ancestor, and to perform
ceremonies for tha spiritual benefit; of the deceased (Nand Lai), disposed of

all the estate of Nand Lai between the parties to the arbitration.

On an application made by Sitala Kuar, this award was ordered to

be filed in Court by the Subordinate Judge. The heirs of Sheo Prasad

subsequently obtained possession from the Court of the property awarded
to them. The present suit was brought by Gur Sahai, a son of Dario

Singb, and a grandson of Tek Chand, as areversioner to the estate of Nand
Lai, against Rukmin Kuar, Sitala Kuar, and the heirs of Sheo Prasad for

cancellation of the award as being fraudulent and injurious to his rights as

such reversion er.

On the 7th June, 1877, the plaintiff ana the defendants Ruktnin Kuar
and Sitala Kuar filed an agreement in Court, in which these defendants

agreed that a decree should be made against them in [43] the plaintiff's

favour, the plaintiff on his part agreeing that, in respect of a certain

portion of the property awarded to Sitala Kuar, he would not at any
time seek to disturb her possession. It was also stated in this agreement
that

"
the plaintiff is the nearest heir to the estate of the deceased Nand

Lai, the husband of petitioner Rukmin Kuar." On the 24th July, 1877,
the heirs of Sheo Prasad filed a written statement in which (amongst
other things) they urged that the plaintiff was not the next reversioner

after Rukmin Kuar, and consequently no cause of action had accrued in

Ms favour.

The Subordinate Judge fixed two issues for trial, viz., (i) "Whether
the plaintiff is the next reversioner after Rukmin Kuar : if not, has he any
cause of action?" and (ii)

"
Whether the plaintiff is entitled to set aside

the arbitration -award in dispute ?
" On the first issue the Subordinate

Judge held that, as Sifcal Kuar, the heir to the estate of Nand Lai had no

sons, and as the parents and brothers of Nand Lai were dead, the plaintiff

was, under the Mitakahara law, reversioner to the estate of Nand Lai on
Sitala Kuar's death ; and that as the plaintiff's right as such reversioner

was affected by the award, and Sitala Kuar, the heir to the estate, raised

no objection to the plaintiff's suit, the plaintiff had a cause of action. On
the second issue the Judge held that the plaintiff was entitled to have the

award cancelled, as it plainly affected his reversionary rights, and he

accordingly gave the plaintiff a decree cancelling the award.
The heirs of Sheo Prasad appealed to the High Court, contending in

their memorandum of appeal that the award was vsffid for the lives of

Rukmin Kuar and Sitala Kuar and as between them, and that as the
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arrangements affected under the award were intended to save the estate from
the consequences of a debt incurred for the benefit of the soul of Nand
Lai, such arrangements were legal and ought to s'and good.

Mr. Conlan and Maulvi Obeidul Rahman, for the appellants.
Pundit Ajudhia Nath, for Gauri Dat, respondent, and Pandits Bisham-

khar Nath and Nand Lai, for Eukmin Kuar and Sitala Kuar, respondents.

[44] Mr. Conlan contended that the plaintiff could not maintain the

suit not being the next reversioner to the estate. He referred to Dabee

Saradaprosaud Mookerjee cited in Norton's Leading Cases on the Hindu
Law of Inheritance, ed. by Scharlieb, part ii, p. 628 and following pages ;

and to the Tagore Law Lectures, 1870, pp. 201, 202.

Pandit Bishamber Nath relied on Dowar v. Bconda (l) and Ammur
Singh v. Murdan Singh (2).

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C. J. The suit in which this appeal has arisen was
instituted by the plaintiff Gur Sahai alone against Eukmin Kaar ; her

daughter Sitala Kuar, and other persons, descendants of Sheo Prasad,

deceased, a male relative of Nand Lai, Rukmin Kuar's husband. During
the pendency of this suit an arrangement appears to have been come to

between the two ladies, defendants, and the plaintiff to the effect that ho
would not in future make any claim in disturbance of, or in opposition to,

the arbitration award so far as it allotted property to Sitala Kuar, and
that with that exception he, the plaintiff, would have a decree in his

favour ; and in looking into the record I find that such an arrangement or

compromise, under the name of a petition of cognovit, was filed," and it

bears the plaintiff's signature. The petition was sent for attestation to

the Munsif of Fatehpur, who got it attested, and reported that the ladies

expressed their consent ;
and there was thus an end to the dispute between

them and the plaintiff. But the other defendants, the descendants of

Sheo Prasad, being dissatisfied with the judgment of the Subordinate

Judge have preferred the present' appeal, the form of which is thus

explained, the respondent being not only the plaintiff but the two ladies

with them.
The compromise between these parties, however, does not affect the

legal question raised by the appeal before us. It has been argued at

great length on both sides, and numerous authorities have been referred

to, but the case is a very simple one. The plaintiff seeks to set aside an
arbitration award made between the two ladies Rukmin Kuar and her

daughter Sitala Kuar on the one side, and [45] the defendants Ram
Dayal and other descendants of the deceased Sheo Prasad, on the other

side, and the award disposed of the whole property in suit among these

defendants themselves to the prejudice of the plaintiff and in disregard of

his reversionary right. The Subordinate Judge has given the plaintiff a

decree, holding that according to the law of Mitakshara he has the

reversion to the estate after Sitala Kuar.
In support of the present appeal it was argued by the counsel for the

appellants that the plaintiff had no such reversionary right as would
enable him to maintain the suit, as his interest was too remote, and the

learned counsel referred to several authorities in support of that contention.

But it is unnecessary for us to examine these, seeing that the appellants

1878
AUG. 22.

APPEL-

LATE

CIVIL*

2 A. 41.

(1) H.C.R.N. W. P, F.B. Ruling8, 66.
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1878 themselves in their written statement admit the reversionary right of the
AUG. 22, plaintiff, and that being so, the only question is whether he can as such

reversioner maintain the present suit to have the award set aside.
APPED- Undoubtedly he can.

LATE The pleaders for the respondents refer to a judgment of the Full Bench

ClVIL. f fckis Court, delivered on the 12tb Sepfcembsr, 1866, in the case of

Dowar Rfii v. Boonda (1) in support of the plaintiff's right to maintain his

2 A. 41. suit against the defendants, appellants, and so far a3 it goes, that case

clearly supports the plaintiff's right of suit. I was not a Judge of the Court

when the judgment of the Full Bench was delivered, but I have carefully

considered it, and I fully concur in its ruling. Bub irrespective of it and
on principle, the plaintiff, although not the immediate next reversioner,

has clearly a right to protect such interest as he has in the estate, and
for that purpose to maintain such a suit as the present, for his right of

reversion is of such a nature, according to Hindu law, thab ib cannot be

defeated should he survive Sitala Kuar.

The judgment of the Subordinate Judge is therefore right, and the

present appeal is dismissed with costs.

PEARSON, J. The pleas set forth in the memorandum of appeal do

not appear to have much weight. The award which the plaintiff sues to

set aside has absolutely disposed of the property in suit in such a manner
as to destroy his reversionary interest therein, which cannot be protected
without or otherwise than by avoiding [46] the award in toto. Nor can it

be admitted that no other arrangement than that made by the arbitrators

for the discharge of tha debts due from the estate of Nand Lai, or incurred

for the benefit of his soul was possible.

These pleas were not indeed pressed upon us orally. The learned

counsel mainly urged that the plaintiff not being the next reversioner, is

incompetent to bring this suit. It is true that Sitala Kuar is the next re-

versioner on the death of her mother Rukmin Kuar, the present incumbent.
But the plaintiff alleges that these ladies have colluded with the defend-

ants, appellants, in the matter of the award with the view of defrauding
him. The suit is therefore maintainable under the authority of the Full

Bench ruling of this Court, in the case of Dowar Rai v. Boonda (1). The
learned counsel impugns that ruling, but we are bound by it.

He further contended that Sibala Kuar would take her father's estate

after her mother's death in full proprietary tenure, so as to be able to

dispose of it absolutely, and that therefore the resulb of the arbitration to

which she had consented was not obnoxious to objection on the part of

the plaintiff. Were the contention sound he would not ba the reversioner

after her, and would of course have no locus standi in this suit ; bub the

contention is opposed to Hindu law prevailing in these parts, and is indeed

inconsistent with the pleading in the last paragraph of the written statement
filed by the defendants (appellants here) in the Court below, wherein they
admitted the claintiff to be the next reversioner after the female defend-

ants to a moiety at least of the property in suit. I would dismiss the

appeal with costs.

Appeal dismissed.

(1) H. C. B. N, W. P. F. B. Rulings, 56.
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where a person had agreed to sell another certain immoveable property,
and had conveyed the same to him by a deed of sale which under the Registration

[47] Act of 1877, required registration, and the vendor refused to register such
deed, that it was not incumbent on the vandee to take steps under that Act to

compel the vendor to register before he sought relief in the Civil Court, but that
he was at, liberty without doing so to sue the vendor in the Civil Court for the

registration of ^uch deed.

[D188., 9 C. 150 (153) ;
16 M. 341 (342); F., 16 A. 303 (304) -= A.W.N. (1894), 94; R., 24

A. 402 (409); 4 L.B.R. 91; D., 3 A. 397 (399) (F.B,).]

THE plaintiff in this suit claimed the registration by the defendant of

a deed of sale and possession of the property conveyed by such deed. He
alleged in his plaint that the defendant had agreed to sell a certain dwelling-
house to him, and had on the 31st October, 1877, conveyed the same to

him by a deed of sale, and had received a portion of the purchase-money,
but that the defendant refused to register the deed of sale or to receive the

balance of the purchase-money, and that he, the plaintiff, was ready and

willing to pay the balance of the purchase-money. The defendant denied

execution of the deed of sale and the receipt of any portion of the purchase-
money, and further pleaded that the suit was not maintainable.

It appeared that the defendant had presented the deed of eale to the

Sub-Eegistrar for registration, but not at a proper time, and that the deed
had been returned with a direction to present it at a proper time, and thafc

he afterwards refused to obtain registration of the deed.

The Munsif held that the suit was not maintainable, on the ground
that the plaintiff should have compelled the defendant to appear at the

registration office, under the provisions of s. 36 of the Eegistration Act of

1877, and in case the defendant bad denied the execution of the deed of

sale, and the Sub-Eegistrar had refused to register it, have applied to the

Eegistrar under s. 75 of that Act to establish his right to have the document

registered, and in case the Eegistrar had refused to order the sale-deed to

be registered, and not till then, have instituted a suit in the Civil Court

under s. 77 of the same Act, for a decree directing the document to be

registered.

On appeal by the plaintiff the District Judge held that it was impos-
sible for the plaintiff, under the circumstances of the case, to have obtained

relief otherwise than by the present suit, and finding that the defendant

had executed the deed of sale, gave the [48] plaintiff a decree directing its

registration and for possession, of the property.
On second appeal by the defendant to the High Court it was again

contended by him that the suit was not maintainable, for the reasons stated

by the Munsif.

* Second Appeal, No. 133 of 1878, from a decree of R. P. Saunders, Esq., Judge of

Farukhabad, dated the 2nd January, 1878. reversing a decree of Maulvi Muhammad
Abdul Basit Khan, Munsif of Chibramau, dated the 10th December, 1877.
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Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield. APPEL-
TT A

rppi

EAM GHULAM [Defendant] v. OHOTEY LAL (Plaintiff) .* ~

[22nd August, 1878.]
c

^
v
^'

Contract of sale Suit to enforce registration of conveyance Act III of 1877 (Registra- 2 A. 46.

tion Act), ss. 36, 75, 77.
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1878 Munshi Sukh Bam, for the appellant.

AUG. 22. Munshi Hanuman Prasad, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C.J. The order of the Judge is right, and this appeal must
be dismissed. The sections of the Registration Act relied on by the

2 A. 46. Munsif are merely permissive, and do not exclude such a suit as the pre-

sent for the enforcement of the contract of sale, which includes the obliga-

tion to register the deed. The appeal is dismissed with costs.

OLDFIELD, J, This is a suit for the specific performance of a sale-

contract by completion of the deed and its registration and delivery to

plaintiff and possession of the property.
The pleas in special appeal fail, as there is nothing in the Registration

Act to bar a suit of this kind, or to prevent a Civil Court directing the

defendant to register the deed. The deed was never properly presented to

the Sub-Registrar, nor was there refusal to register on his part, which
could bring into operation the provisions of chapter XII of the Registration

Act, and give plaintiff his remedy by appeal for an order of refusal to

register rather than by a suit ; and supposing that it was in the power
of plaintiff to have applied under s. 36 to the registering officer to summon
the defendant in order that the deed might be registered, there is nothing in

that circumstance which can prevent his remedy by a regular suit for tha

specific performance of the sale contract, including an order to the defend-

ant to complete the same by registration.

The pleas fail, and the appeal is dismissed with costs. The plaintiff will

have a decree directing that he pay into the lower appellate Court Rs. 250,

the balance of the purchase-money, if not already paid into the Court,

within one week from the date of [49] this decree, and thereupon the

defendant shall execute a deed of sale of the property in suit, cause regist-

ration and delivery of the same,and put the plaintiff in possession of the

property sold, and defendant shall then receive the balance of the pur-

chase-money.

Appeal dismissed -

2 1. 49.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield..

LALA AND ANOTHER (Defendants) v. HIRA SINGH AND OTHERS
(Plaintiffs').*- [22nd August, 1878.]

Cess Custom Act XIX of 1873 (N.W.P. Land Revenue Act), s. 66.

A cess leviable in accordance with village custom which is not recorded under
the general or special sanction of the Local Government cannot, under
8. 66 of Act XIX of 1873, be enforced in a Civil Court.

A custom to be valid must be ancient, must have been continued and
acquiesced in, and must be reasonable and certain.

Second Appeal, No. 475 of 1878, from a decree of W. Lane, Esq., Judge of

Moradabad, dated the 27th February, 1878, reversing a decree of Pundit Batan Lai,
Munsif of Bijnor, dated the 22nd September, 1877.
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The fact that a cess leviable in accordance with village oustom has been record-

ed by a settlement officer is important evidence of the custom, but not
conclusive proof of it.

Held, on the evidence in this case, that the village custom set up was not
established.

THIS was a second appeal in a suit in which the plaintiffs, zemindars
of the village of Nurpur, claimed from the defendants Rs. 5 as the cess

leviable in accordance with the custom of the village on the second

marriage of a widow of the Ramaiya caste. The defendants belonged to

the Ramaiya caste and resided in Nurpur. The defendant Lala had
married the second defendant, who was a widow at the time of the

marriage. The facts of the case are sufficiently stated for the purposes of

this report in the judgment of the High Court.

Mr. Spankie, for the appellants, contended that the suit was not

maintainable as the cess, although recorded in the administration paper
of the village by the settlement officer, had not been recorded with the

sanction of Government s. 66 of Act XIX of 1873; that the custom was
not proved, that it was bad by reason of not being ancient, not having
been continued, not having been acquiesced in, and not being reasonable

and certain, and further by reason of its being in restraint of the mar-

riage of a Hindu widow, [50] which the law sanctioned. He referred

to Harpurshad v. Sheo Dyal (l) ; Broom's Commentaries on the Common
Law, Ed. of 1856, p. 12 and the following pages ; s. 26 of Act IX of 1872 ;

and Act XV of 1856.

Babu Ratan Chand, for the respondents.

JUDGMENTS.
The following judgments were delivered by the Court :

OLDPIBLD, J. The plaintiffs sue as zemindars of Nurpur to recover

Rs. 5, a sum which they assert they have a right to levy on occasion of a

second marriage of a widow of the Ramaiya caste, resident in their

village, from the person who marries the widow. Both husband and wife

have been made defendants, and plaintiffs rest the claim on ancient custom,
and support it by an entry in the administration paper of the village drawn
up in 1872, in course of the current settlement, and by other evidence.

The Court of first instance dismissed the suit, holding that the evidence

was insufficient to establish the right by custom, and that the administra-

tion-paper could not bind those who were no parbies to it. The Judge
has held that the custom has been established, and he considers that the

fact that the cess was entered in the settlement record is a sufficient

fulfilment of the provisions of s. 66 of Act XIX of 1873, and he appears
further to consider that this Act is not applicable to the case, as the

administration-paper was prepared before it came into operation.

The defendant has appealed on several grounds, and without dealing
with all, I am of opinion that the decision of the Judge cannot be affirmed,

because the cess here claimed is not one which the law permits to be

enforced in a Civil Court, and because no right by oustom has been estab-

lished, the Judge having failed to rightly appreciate the nature of the

evidence necessary to establish a oustom.
The settlement administration-paper drawn up in 1872 contains an

entry detailing certain cesses which the zemindars have a right to levy
from artisans, and among them is an entry that a sum of Rs. 5 is leviable

1878
AUG. 22.

APPEL-

LATE

CIVIL.

2 A. 49.

A 1-73

(1) 3 I. A. 259 (285).
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1878 as a zemindari due from the caste Ramaiya on occasion of
"
karao V or

AUG. 22. second marriages by widows. It is necessary for the validity of all such

cesses that tbey be recorded at the time of settlement and sanctioned by
APPEL- Government. In the case before [51] us the settlement of the mauza had

LATE been commenced, and the record which contains the entry of the cess had

ClVIL been drawn up while Regulation VII of 1822 was in force, but with
'

reference to ss. 2 and 37 of Act XIX of 1873, the settlement then in

2 A. 49. progress was brought under the operation of Act XIX of 1873, which is

now the law in force, and it is essential to see whether those conditions

which give validity to a cess under Act XIX of 1873 have been fulfilled

in this case. The second paragraph of s. 66 of Act XIX of 1873 applies to

the cess in question, and by it a condition for its validity is not only that

the cess be recorded by the settlement officer, but that it be recorded after

special or general sanction by the Local Government. But there is no

evidence of any such sanction, nor has the settlement, as we understand,

received the final confirmation of Government. Any presumption there

might be in favour of the entry of the cess having been made by the settle-

ment officer after sanction had been obtained, is weakened in this case by
the consideration that the record was drawn up before the new law came
into force, which has particularly required that sanction to these cesses

be obtained prior to recording them. The claim is therefore not maintain-

able with reference to s. 66 of Act XIX of 1873.

Amongst the conditions essential for establishing a custom are that

the custom is of remote antiquity, that it has been continued and acquiesc-
ed in, that it is reasonable, and is certain and not indefinite in its character.

To support the custom in this case we have only the evidence of three

witnesses. One of them is styled the head of the Eamaiya caste, who is

said to be entitled to a part of the cess ; another is the plaintiff's family

priest ; another the patwari ;
it is obvious that their evidence should be

received with caution, as they appear to have reasons for supporting the

plaintiffs* but accepting what they say, it is clear that no custom has been

established, and that any payments hitherto made, have been exceptional
and voluntary.

Bbagwan Das, patwari, says that before the administration paper
was drawn up in 1872, by which the cess was fixed at Rs. 5, every one

paid according to his means, and that there have been five marriages of

the kind in 1875, and no cess has been paid, but it was disputed in all.

[52] Nilapat, the priest, can only say, in a general way, that the cess

is paid, but he allows none has been paid for the last two years ; and Hira,
who styles himself the headman of the Ramaiya caste, and claims a cess

for himself, admits that he has never realized the cess hitherto. Nor is

it clearly shown from what particular person the cess is claimable. No
right by custom can be established on the above evidence, and the plain-
tiffs' case is not assisted by two decrees, which he files to show that the

cess has been decreed.

With reference to the entry in the administration-paper, no doubt
the proceedings before the settlement officer recording a custom are to be

received as important evidence, but they must be weighed against evidence
on the other side, and their value has to be properly appreciated. In the

case before us, the entry is entitled to little weight, for not only is it not
shown that it was recorded as the law requires, but it appears for the first

time in the record of the tenth settlement in 1872, and it was made mani-

festly in the interest of particular parties, with a view to establish claims

against persons who have not been shown to have been parties to the
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proceedings, for although the record purports to be attested by Umer, as

headman of the Ramaiya caste, he was himself interested in having such

a cess recorded, and his authority to represent the caste has not baen

shown.
It is unnecessary to deal with the other pleas in appeal, as for the

above reasons, I am of opinion that the claim is not maintainable, and I

would reverse the decree of the Judge and dismiss the suit with costs.

STUART, C.J. I entirely concur in and approve the view taken of

this case by Mr. Justice Oldtield. I would only wish to add a remark on
a point which was wrongly insisted on at the hearing by the counsel for

the appellant, namely, that the alleged custom, even if proved, was opposed
to public policy which favours marriage. But in my opinion that is a

consideration derived from the judgments of English Courts which is not

applicable to a case like the present. In other respects I agree with

Mr. Justice Oldfield. The appeal is allowed, the decree of the Judge
reversed, and the suit dismissed with costs in all the Courts.

Appeal allowed.

2 A. 33.

[53] APPELLATE CEIMINAL.

Before Sir Robert Stuart, Kt., Chief Justice.

EMPRESS OF INDIA v. NADUA.* [26th August, 1878.]

Appeal by person convicted by Deputy Commissioner invested under s, 36 of Act X
cf 1872 (Criminal Procedure Code) Act X of 1872 (Criminal Procedure Code),
ss. 270, 111 High Court,

Qutere. Whether, where a person has been convicted by a Deputy Commis-
sioner invested under s. 36 of Act X of 1872, and setenoed to a term of im-

prisonment requiring under that section to be confirmed by the Sessions Judge to

which such Deputy Commissioner is subordinate, and such sentence has been
confirmed accordingly, an appeal lies to the High Court against such conviction
and sentence.

[N.F., 13 0. 162 ; F., 6 A. 341 ; R., 7 A. 528 ; 12 A. 129
; 31 0. 511.]

ON the 17th June, 1878, one Nadua was convicted of a certain offence

by Mr. J. Liston, Deputy Commissioner of Lalitpur, invested with the

powers mentioned in s. 36 of the Code of Criminal Procedure, and was
sentenced by the Deputy Commissioner to rigorous imprisonment for four

years. This sentence was, in accordance with the provisions of the same
section of the Code, on the 26th June, 1878, confirmed by Mr. H. B.

Webster, Commissioner of Jhansi, and the Sessions Judge to whom the

Deputy Commissioner of Lalitpur was subordinate.

On the 26th July, 1878, Nadua appealed to the High Court.

JUDGMENT.
The following judgment was delivered by the Court :

STUART, C.J. I doubt very much whether this appeal lies. The
original trial took place before Mr. Liston, the Depnty Commissioner of

Jhansi, and, as directed by s. 36 of the Criminal Procedure Code, the

sentence was confirmed by Mr. Webster, tbo Commissioner, who, by

*
Reported under the special orders of the Hon'ble the Chief Justice.
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1878 Resolution of the Government, North-Western Provinces, of 1862, has the

AUG. 26. powers of a Sessions Judge, and to whom Mr. Liston is subordinate. But
neither s. 36 nor any other provision of the chapter, ch. IV, of which it;

APPEL- forms part, contains anything respecting an appeal from such a conviction

LATE and sentence to this Court.

CRIMINAL ^y s- ^ ^ ^ne ^^e ^
'

ls Provided that any person convicted on a
'

trial held by an officer invested with tbe powers described in s. 36 may
2 A. 53. appeal to the High Court, but that no appeal in such case shall lie to the

Court of Session. This would apply to the present case if the procedure
had stopped with the trial before [54] Mr. Liston, the Deputy Commis-
sioner ; but the peculiarity is that here the sentence was confirmed by the

Commissioner, as it had to be by law, and it would seem anomalous to

allow an appeal to the High Court from a conviction and sentence by an
inferior Court like that of a Deputy Commissioner over the head of, and
in fact ignoring what had been done by, the superior officer, the Commis-
sioner. The last provision of s. 270 allows a sentence of an Assistant

Sessions Judge to be appealed to the High Court, a provision which has

obviously no application to such a case as this.

The only other section respecting appeals to the High Court on
convictions on a criminal trial is s. 271, which provides that any person
convicted on a trial held by a Sessions Judge may appeal to the High
Court. But neither does this section apply to a case like the present, for

here the trial was not by the Sessions Judge, but an inferior officer, and
the Commissioner, who no doubt had the powers of a Sessions Judge,

simply confirmed the sentence.

Under these circumstances I would have felt disposed to refer the

case to a Full Bench with the question whether the appeal to this Court

lies. But it would appear that the practice of this Court has been to

entertain these appeals whether the sentence was confirmed by the Sessions

Judge or not, and a list of cases, going over a period of three years, has

been supplied me by the office in which the appeals were entertained and

apparently without objection. No such cases have come before myself,
and the question does not appear to have been raised before any other

Judge, the validity of the appeal having apparently been assumed. For

myself I confess that I doubt the legality of the procedure. It may have
been intended to allow an appeal to this Court in such a case as the pre-

sent, but that intention does not in my opinion appear from the sections

of the Code of Procedure to which I have referred. In deference, however,
to the practice of the Court, or such practice as the Court has, tacitly at

least, sanctioned, I refrain from making any order calling it in question,

especially as such practice is on the side of the right of appeal in a crimi-

nal case, which I consider ought always, if possible, to be favoured.

In the present case the appeal is dismissed and the conviction and
sentence affirmed.

Appeal dismissed.
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2 A. 59.

[55] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.

EAYNOR (Plaintiff) v. THE MUSSOORIE BANK
(Defendants) .* [22nd August, 1878.]

Will Construction Precatory Trust.

W. R. by his will left to hia wife, M.A.R. the whole of his property in the
confidence that she would act justly to their children in dividing the same when
no longer required by her. M.A.R. , by her will, left to their children certain

portions of such property, leaving to their child A.C.R., amongst other things,
certain banking shares. These were attached in the execution of a decree against
the executors to her estate as belonging to suoh estate. Held that she took under
her husband's will a life-interest only in his property, with a power of appoint-
ment in favour of the children, and that the shares belonged to A-C.R. and could
not be sold in execution of the decree as part of the estate of M.A.R.

THIS was a suit to establish the plaintiff's right as proprietor to

twenty-four shares in the Delhi and London Bank, Limited. The facts of

the case, so far as they are material for the purposes of this report, were
as follows : The shares had been attached in the execution of a decree

obtained by the Mussoorie Bank against the executors to the estate of one

Mary Anne Raynor as belonging to her estate. The plaintiff bad objected
to the attachment, claiming the shares as his own property, but his claim

was disallowed. The shares had originally belonged to William Eaynor,
the husband of Mary Anne Raynor, William Raynor, by his will, made
on the 23rd March 1859, gave and bequeathed the whole of his property

including these shares to his wife, saying that he did so "feeling confident

that she would act justly to their children in dividing the same when no

longer required by her." By her will, made on the 5th September 1868,

Mary Anne Raynor gave certain property to each of her children, giving
the plaintiff in this suit, amongst other property, the shares in suit.

The plaintiff contended that William Raynor had, by the words he
had used in his will, created a trust for the benefit of his wife during her

life, and after her death for his children, and that the shares were conse-

quently not liable to be sold in the execution of a decree against the

executors of Mrs. Raynor's estate as portion of her estate. The Court of

first instance held that there was an absolute [56] gift to Mrs. Raynor of

everything her husband possessed, and that no trust was created for the

benefit of the children, and dismissed the plaintiff's suit.

The plaintiff appealed to the High Court, raising the same contention

as had been raised in the Court below .

Messrs. Howard and Hill, for the appellant.
Mr. Quarry, for the respondent.
The following authorities were referred to at the hearing :

Curnick v. Tucker (1) ; Z> Marchant v. Le Marchant (2) ; Knight v.

Knight (3) cited in Tudor's Leading Cases in Equity, 4th ed., vol. ii

p. 949 ; Jarman on Wills, 3rd ed., vol. i, p. 356 ; and Fox v. Fox (4) cited

in Lewin on Trusts, 6th ed., p. 121.

* First Appeal, No. 89 of 1878, from a decree of F. Bullock, Esq., Subordinate Judge
of Dehra Dun, dated the 10th May 1878.

(1) L.R. 17 Eq. 320. (2) L B. 18 Eq. 414.

(3) 3 Beav. 172, 8. C. 11 Q. & F. 518. (4) 27 Beav. 301.
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1878 JUDGMENTS.
The material portions of the judgments delivered by the Court were as

APPEL-
follows:

_ ,_ STUART, C. J. I am clearly of opinion that the Subordinate Judge
is wrong and that this appeal must be allowed. The portion of the will

CIVIL, material for the question before us is as follows :

"
I give to my dearly

beloved wife Mary Anne Kaynor the whole of my property, both real and

personal, including my Government promissory notes, Delhi Bank shares,

my house at Firozpur, No. 50, together with all my plate and platedware,
and whatever money, furniture, carriages, horses, &c., may be in my
possession at the time of my decease, together with all monies due or which

may afterwards become due, feeling confident that she will act justly to our

children in dividing the same when no longer required by her. These last

words undoubtedly create a trust in Mrs. Eaynor for the benefit of her

children, and limit her own estate in the property to a mere life-interest,

or to the income of the property so long as she may require it. The testator

feels confident that his wife will
"
act justly

"
to their children, that is, he

tells her by this will he expects that she will act towards them not from
mere caprice, but fairly, and he confides in her sense of justice towards

them, and she is to act in this way by dividing the same, that is, by
dividing all the property immediately before described : in fact the will

makes Mrs. Eaynor a trustee with a power of appointment [57] over the

whole property comprised in the will in favour of the children.

The authorities referred to at the hearing strongly support this view
of the relative position of Mrs. Raynor and her children, and the case of

Curnick v. Tucker (1) cited by the counsel for the appellant appears to be

directly in point. There the testator by his will said "I hereby appoint

my dear wife, Elizabeth Tucker, sole executrix, to whom I leave all my
property, landed, personal, and of every description whatsoever and

wheresoever, for her sole use and benefit, in the full confidence that she

will so dispose of it amongst all our children, both during her lifetime and
at decease, doing equal justice to each and all of them." In deciding the

case Vice-Chancellor Hall observed :

"
I consider that I am not at liberty

to hold otherwise than that there is a gift to her for life, with a trust

imposed upon the property in favour of the children, and with a

power to her of disposition between or amongst them in such shares

as she may think fib." And again :

"
I hold, therefore, that this is a

gift to Mrs. Tucker for life, with a power of disposition amongst her

children in her lifetime, or by deed or will, as she may deem fit."

Indeed this is a stronger case than the present, for there the property was
left to Mrs. Tucker

"
for her sole use and benefit," and yet the Vice-

Chancellor held that the words which immediately followed created a

trust in her for the benefit of the children, whereas in the present case

there is no gift to the wife for her sole use and benefit, but the property is

given to her openly without any such qualification, and with the declaration

of the testator's expectation and intention that she is ultimately to divide

the property among all the children. This is a trust which may be execut-

ed for the children, and not tbe mere expression of a feeling or sentiment in

their favour. The same principle will be found stated with great clearness

and force in Levin's well-known work on Trusts, 6th ed., p. 115 and in

Jarman on Wills, 3rd ed., vol. i., p. 356.

(1) L.R. 17 Eq, 320.
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PEARSON, J. The terms of Captain Kaynor's will are :

"
I give to my 1878

dearly beloved wife Mary Anne Kaynor the whole of my property, both real AUG. 22

and personal, including my Government promissory notes, Delhi Bank
shares, my house at Firozpur. No. 50 together with my plates and plated- APPEL-

ware, and whatsoever money [58] furniture, carriages, horses, &c., may be LATE
in my possession at the time of my decease, together with all monies due ClVIL.
or which may afterwards become due, feeling confident that she will act

justly to our children in dividing the same when no longer required by 2 A. 55.

her."

"Technical language," says Mr. Jarman in his Treatise on Wills" is

not necessary to create a trust. It is enough that the intention is appar-
ent. Thus it has been long settled that words of recommendation, request,

entreaty, wish, or expectation, addressed to a devisee or legatee, will make
him trustee for the person or persons in whose favour such expressions
are used, provided the testator has pointed out, with sufficient clearness

and certainty, both the subject-matter on the object or objects of the

intended trust (1)."

The doctrine thus stated is sanctioned by the authority of decisions to

which we have been referred, and I accept it as sound. Applying it to Cap-
tain Raynor's will, I cannot doubt that his widow under its terms became
a trustee of his estate for their children, and that her own interest in it was
a limited one. She was at liberty indeed to use it for her own needs, but

was bound to divide it among them when no longer required by her. She

performed this duty by the will executed by her on the 5th September
1868, and by that instrument she bequeathed to the plaintiff the tweity-
four shares in the Delhi and London Bank which are the subject-matter of

the present suit. It would seem to follow that the shares in question

belong to the plaintiff, and cannot be sold in execution of decree as the

property of the late Mrs. Eaynor.

2 A. 58.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

NUR AHMAD (Defendant) v. ALTAF ALI

(Plaintiff)* [18th November, 1878.]

Attachment of Land Private 'alienation after Attachment Act VIII of 1859 (Civil

Procedure Code), ss. 239, 240.

Certain land was attached in the execution of a decree in the manner
required by a. 235 of Act VIII of 1859, but a copy of the order of attachment

[39] was not as required by s. 239 of that Act, fixed up in a conspicuous part or

in any part at all of the Court-house of the Court executing the decree, nor was
it sent to or fixed up in the office of the Collector of the district in which the

land was situated. Subsequently to the attachment of the land the judgment-
debtor privately alienated it by sale. Held that, as the attachment had not
been made known as prescribed by law, the provisions of s. 240 of Act VIII of

*
First Appeal, No. 22 of 1878, from a decree of Maulvie Maqsud Ali Khan, Subor-

dinate Judge of Bareilly, dated the 30th January 1878.

(1) 3rd Ed., Vol. II, p, 356.
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1878
NOV. 18.

APPEL-

LATE

CIVIL.

2 A, 58.

1859 did not apply, and the sale was not null and void. Indra, Chandra v. The
Agra and Masterman's Bank (1) followed.

[P., A.W.N. (1881) 65; 1 C.L.J. 565; R., 83 P.R. 1898; 137 P.L.R. 1905.]

THIS was a suit in which the plaintiff originally claimed that an order
of the District Judge of Bareilly, dated the 8th September 1887, directing
the sale of certain land in tbe execution of a decree against one Husaini

Begam, might be set aside, and such sale might be prohibited, on the

ground that the plaintiff was the proprietor of such land as purchaser of

it from Husaini Begam. The plaintiff subsequently to the institution of

the suit, the auction sale having taken place, claimed that such sale

might be set aside, and the auction-purchaser was in consequence made
a party to the suit as a defendant. Tbe original defendant, in execution
of whose decree the property in suit bad been sold, set up as a defence,
inter alia, that the plaintiff had purchased tbe land in suit from Husaini

Begum while it was under attachment in the execution of his decree, and
the sale was consequently null and void under the provisions of s. 240 of

Act VIII of 1859. The District Judge of Bareilly the Court executing the

decree, had, it appeared, ordered the land, to be attached on the 2nd
February 1875. The written order required by s. 235 of Act VIII of 1859
issued but it was not made known as directed by s. 239 of that Act. It

was not fixed up at all in the Court-house of the District Judgeof Bareilly,
neither was it fixed up in the office of the Collector of the district. On the

30th October 1876 the pliiintiff purchased the land from Husaini Begum,
the judgment-debtor. Subsequently the defendant applied for the sale of

the land in execution of his decree, and obtained an order directing that the

sale should take place on the 20th August 1877 The plaintiff objected to

the sale, urging that the land had not been attached. The District Judge
for certain reasons postponed the sale to the 20th September 1877, and on
the 8th of that [60] month disallowed the plaintiff's objections to the

sale. On the 19th September 1877 the plaintiff instituted the present
suit in the Court of the Subordinate Judge of Bareilly, and on the day
following the land was sold. The sale was confirmed on the 17th

November 1877.
The Court of first instance gave the plaintiff a decree, holding that

the sale was valid, the provisions of s. 240 of Act VIII of 1859 not

applying, as the prohibitory order required by s. 205 of that Act had not

been duly made known as required by s. 239. .

The auction-purchaser appealed to the High Court, contending that

as Husaini Begam and the plaintiff were well aware of such attachment

proceedings as had been taken, the sale came within the real meaning and
intention of s, 240 of Act VIII of 1859, and was null and void.

The Junior Government Pleader (Babu Dwarka Nath Banerji) Munshi
Hanuman Parshad and Pandit Bishambhar Nath, for the appellant.

Mr. Conlon and Shatr.4sa<2 Ali, for the respondent.
The judgment of the Court (PEARSON, J., and TURNER, J.), so far as

it is material for the purposes of this report, was as follows :

JUDGMENT.
Under the provisions of s. 240 of Act VIII of 1859, a private alien-

ation of property made after its attachment had been duly intimated and

(1) 10 W.R. 264 = 1 B.L.R.S.N. xx. See also Dwarkanath Biswas v. Ram
Chander Boy, 13 W.R. 136, where the written order required by s. 235 did not issue,

and it was held that, the property not having been duly attached, the provisions of

e. 240 did not apply to an alienation of it.
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made known in the manner prescribed by the Aob is declared null and void. 1878

It is not shown that the attachment in this case was made known as by Nov. 18,

the Act directed. It is not proved that a copy of the order was posted in

a conspicuous part, or in any part, of the court-house, nor that it was set

to or posted in the office of the Collector. We are therefore unable to find

that the alienation was made after the attachment had been made known
as by the Act prescribed, and consequently the provisions of s. 240 do not

apply Indra Chandra v. The Agra and Masterman's Bank (1). 2 A. 58.

2 A. 61 (F.B.) -3 Ind. Jar. 321,

[61] FULL BENCH.

Before Mr. Justice Turner, Officiating Chief Justice,

Mr. Justice Pearson and Mr. Justice Oldfield.

PARTAB SINGH (Decree-holder) v. BENI RAM (Judgment-debtor).*
[14th November, 1878.]

Execution of Decree Separate suit Act X of 1877 (Civil Procedure Code), s. 244.

Moneys realized as due under a decree if unduly realized are recoverable by
application to the Court executing the decree and not by separate suit. The
opinion of STUART, C.J., in The Agra Savings Bank v. Sri Ram Hitter (2)

differed from Haramohi'ii Choiodhrain v. Dhanmani Chowdhrain (3) and Ekowri
Singh v. Bijaynath Chattapadhya (4j, distinguished.

[P., 24 A. 291 (294) = A.W N. (1902) 67 ; A.W.N. (1881) 79'; 2 0.0. 315 (317); D., 5
A. 94 (97) = A.W.N. (1882) 138; 7 A. 170 (174) = A.W.N. (1884) 319.]

ONE Bani Earn, against whom a decree for the possession only of

certain land had been made in favour of one Partab Singh, applied to the

Subordinate Judge of Bareilly, the Court executing the decree, for an order

directing the decree-holder to refund a certain amount of the mesne profits

of such land, which the decree-holder had realized in execution of the

decree, on the ground that such amount had been unduly realized. The
Subordinate Judge, finding that the decree-holder had unduly realized

under the decree the amount claimed by the judgment-debtor, made an
order directing the decree-holder to refund such amount.

The decree-holder appealed to the High Court against the order of the

Subordinate Judge, contending that moneys unduly realized under a decree

were not recoverable by application to the Court executing the decree but

by separate suit.

The Court (PEARSON, J., and OLDFIELD, J.) referred to the Full

Bench the question "whether moneys realised as due under a decree can be

recovered, as having been unduly realised, in the execution department."

The Junior Government Pleader (Babu Dwarka Nath Banerji), Mir
Akbar Husain, Pandit Bishambhar Nath, and Munshi Hanuman Prasad,
for the appellant.

Munshi Sukh Ram, for the respondent.

* First Appeal, No. 18 of 1878, from an order of Maulvi Maksud Ali Khan,
Subordinate Judge of Bareilly, dated the 9th March, 1878.

(1) 10 W.B. 264 = 1 B.L.R. S.N. xx. (2) 1 A. 388.

(3) 1 B.L.R.A.C. 138. (4) 4 B.L.R.A.O. 111.
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1878 JUDGMENT.
Nov> 14>

[62] The judgment of the Full Bench was delivered by
_. TURNER, OPFG. C.J. We are asked whether moneys realised as

due under a decree can be recovered if unduly realised by application to
BENCH, ^he Court in the execution of decree. The language of the Codes, both

the repealed and the existing Code, appears to us express on this point.
' The question whether moneys have been duly or unduly levied under a

' *'~ decree is clearly a question relating to the execution of the decree, and, if
' D '

it arises between the parties to the suit or their representatives, the Code

expressly declares ic shall be determined by order of the Court executing
the decree and not by separate suit. It has frequently happened that

orders for the restitution of moneys, unduly levied under a decree have
come before this Court in appeal, and with the exception of one instance

in no case has it been held that such orders could not properly be passed.
We refer to the numerous cases heard by this Court on appeal from the

Judge of Bareilly known as Husaini Begam's case. In these cases the

decree- holder, by executing the decree of an Original Court instead of the

modified decree of the appellate Court, had recovered sums largely in

excess of the sums she was entitled to recover and was compelled to make
restitution by orders passed in the execution of the decree. In The Agra
Savings Bank v. Sri Ram Mitter (1) ; the learned Chief Justice advanced
in support of the opinion pronounced by him two cases decided by the

Calcutta High Court. In Baromohini Ghowdhrain v. Dhanmani Ghowdh-
rain (2) no more was decided than this : that mesne profits which were
neither decreed nor claimed in a suit for possession after the date of the

institution of the suit could be claimed in a separate suit. In Ekowri

Singh v. Btjaynath Chattapadhya (3) it was held that mesne profits which
were not awarded by the decree could not be obtained by an order of the

Court executing the decree. It appears to us that these cases, of which
the authority is not impugned in this Court, and indeed there are decisions

of this Court in accordance with them, do not bear on the question before

us. In the cases cited there was no question whether the amount claimed

was or was not decreed, for the decrees had admittedly awarded no mesne

profits for the period for which they were claimed by separate suit.

[63] In the case before us the applicant complains that he has been

compelled to pay what he was not bound to pay under the decree. We
are of opinion that he adopted not only the proper course, but the only
course open to him, in presenting his application to the Court executing
the decree.

(1) 1 A. 388, (2) 1 B.L.R. A.C. 138. (3) 4 B.L.R. A.O. 111.
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2 A. 63.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

1878
NOV. 18.

GULZARIMAL (Defendant) v. JADAUV BAI (Plaintiff)
*

[18th November, 1878.]

Suit for a Declaration of Bight Suit to set aside an Order under s. 246 of Act VIII of

1859, disallowing a claim to property under attachment Act VII of 1870 (Court
Fees Act), s. 1 (iii), and sch. ii, 17 Consequential relief.

Held that a suit for a declaration of the plaintiff's proprietary right to certain

moveable property attached in the execution of a decree while in the possession
of the plaint iff, and for the oanoelment of the order of the Court executing the

decree made under s. 246 of Act VIII of 1859, disallowing his claim to the

property, could be brought on a stamp of Rs. 20, and need not be va'ued accord-

ing to the value of the property under attachment.

Chunnia v. Earn Dial (1) followed. Mufti Jaloluddin Mahomed v. Shohorullah

(2) dissented from. Motichand Jaichand v. Dadabhai Pestanji (3) and Chakalinga-
psshana Naicker v. Achiyar (4) distinguished.

[N.F., 13 C. 162 ; P., 6 A. 341 (344) =A.W.N. (1884). 113 ; 1 L.B.R. 1 (2) ; R., 7 A. 528

(532) ; 12 A. 129 (162) ; 31 G. 511 (512) ; A.W.N. (1885), 48.]

THIS was a suit in which the plaintiff claimed a declaration of his

proprietary right to certain grain, valued at Rs. 1,200, and the cancel-

ment of an order made by the Munsif of the city of Moradabad on the

17th May 1876, disallowing his claim to the same. The grain was
attached by the defendant, when in the possession of the plaintiff, in the

execution of a decree for money held by the defendant, as the property of

the defendant's judgment-debtor. The plaintiff paid on his plaint an

aggregate amount of court-fees, viz., a fee of Rs. 10 in respect of his claim

for a declaration of his proprietary right to the property in suit and a

similar fee in respect of his claim for the cancelment of the Munsif's

order. The defendant contended, amongst other things, that the plaint
was not sufficiently [64] stamped, as the plaintiff should have paid on
his plaint a fee according to the value of the property in suit. The Court
of first instance held, on the issue arising out of this contention, that the

plaint was sufficiently stamped, and, deciding the other issues arising in

the suit in favour of the defendant, dismissed the suit. On appeal by
the plaintiff the lower appellate Court, for reasons which it is unnecessary
for the purposes of this report to state, reversed the decree of the Court
of first instance and remanded the suit for a new trial.

The defendant appealed to the High Court, contending, amongst
other things, that the plaintiff should have paid a fee on his plaint

according to the value of the property in suit.

Lala Lalta Prasad and Babu Eatan Chand, for the appellant.

Pandit Bishambhar Nath and Shah Asad Alt, for the respondent.

APPEL-

LATE
CIVIL.

2 i. 63,

* Second Appeal, No. 593 of 1878, from a decree of W. Lane, Esq., Judge of

Moradabad. dated the 25th September 1877, reversing a decree of Maulvi Muhammad
Wajib-ul-la Khan, Subordinate Judge of Moradabad, dated the llth April 1877.

(1) 1 A. 360. (2) 16 B.L.R., Ap. 1 = 22 W.R. 422.

(3) 11 B.H.O.R.A.O.J. 186. In Motichand Jaichand v. Dadabhai Pestanji, how-
ever, it was held that a suit, having for its object the relief of property from attachment,
seeks consequential relief,

(4) 1 M. 40.
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1878
Nov. 18.

APPEL-

LATE

CIVIL.

2 A. 63.

JUDGMENT.
The judgment of the Court, so far as it related to this contention,

was as follows :

SPANKIE, J. We are of opinion that the plaintiff was at liberty to

sue for a declaratory decree to establish his right to the property attach-

ed ; a stamp of Rs. 10 was sufficient for this purpose. But the plaintiff

also paid Rs. 10 besides, i.e., Rs. 20 on the whole plaint, inasmuch as he
sued also to set aside the miscellaneous order against him. In each of

the two claims a ten rupee stamp is sufficient under the Court Fees Act.

The Bombay case cited, Motichand Jaichand v. Dalabhai Pestanji (1)

does not apply, as there the plaint included a claim for possession. Nor
does the ruling of the Madras Court in Chakalingapeshana Naicker v.

Achiyar (2) apply, for there the main object of the suit was held to be

the recovery of possession of certain lands of which the plaintiff had been

out of possession for years. We are not prepared to follow the decision

of the Calcutta Court in Mufti Jalaluddin Mahomed v. Shohorullah (3).

We do not think that in a suit like the one before us it is imperative that

the court fee should be according to the value of the property. When
the suit was brought the property was under attachment, and as ib

is part of the claim of the plaintiff that it was in his possession when
attached, he was not; under any necessity of asking for more relief

[65] than the circumstances of the case required. That relief was con-

fined to a simple declaration of title and the setting aside of the order of

the Munsif in the execution department by removal of the attachment,
both requirements being included in sch. ii, art. 17 of the Court Fees Act.

No ruling of this Court antagonistic to the view now taken has been cited ;

we therefore overrule appellant's objection on this point. (The learned

Judge then proceeded to dispose of the other pleas in appeal.)

2 A. 65 = 3 Ind. Jur. 319.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

PALAK DHARI RAI AND OTHERS (Judgment -debtors") v. RADHAPRASAD
SiNGH (Decree-holder).*' [21st November. 1878.]

Appeal to Tier Majesty in Council Act X of 1877 (Civil Procedure Code), ss. 594, 595,
596 Interlocutory Order Order.

The District Judge of Ghazipur recalled to his own file the proceedings in the
execution of a decree which were pending in the Court of the Subordinate Judge
of Shahabad and disallowed an application for the execution of the decree which
had been preferred to that Judge. The High Court;, on appeal from the order of

the District Judge, annulled his order as void for want of jurisdiction, and
remitted the case in order that the application might be disposed of on its merits,

directing that the record of the case should be returned to the Subordinate Judge
of Shahabad. On an application for leave to appeal to Her Majesty in Council
from the order of the High Court, held that such order was in the nature of an

interlocutory order, and was not one from which the High Court could or ought
to grant leave to appeal to Her Majesty in Council.

THIS was an application for leave to appeal to Her Majesty in

Council from an order of the High Court, dated the 21st December 1877,
made under the following circumstances : A decree dated the 29th November

*
Application, No. 8 of 1878, for leave to appeal to Her Majesty in Council.

H) 11 B.H.O.R. A.C.J. 186. (2) 1 M. 40. (3) 15 B.L.R. Ap. 1 = 22 W.R. 422.

588



I] PALAK DHABI BAI V. BADHAPRASAD SINGH 2 All. 67

1856, made by the Sudder Court on appeal, which modified a decree made by 1878
the District Judge of Ghazipur, dated the 14th April 1856, was transferred Nov. 21.

by the District Judge, while in course of execution, for execution by the

Principal Sudder Ameen of Ghazipur. The Principal Sudder Ameen after APPEL-
the proceedings in execution of the decree were transferred to him, granted LATE
a certificate for the execution of the decree within the jurisdiction of the nTVTT
Subordinate Judge of Shahabad. On the 5th March [66] 1877, the

judgment-debtors petitioned the District Judge of Ghazipur to call for the 2 A. 65=
proceedings pending in the Court of the Subordinate Judge of Shahabad 3 in$ jaff
on the ground that there were irregularities in them. The District Judge jjg
complied with the petition, and having arrived at the conclusion that all

the proceedings which had been taken in execution were void for want of

jurisdiction, and that the execution of the decree was barred by limitation,

disallowed on the 13th April 1877 an application for execution of the

decree which had been made to the Subordinate Judge of Shahabad on the

19th March 1877, being in his own opinion warranted in so doing by the

provisions of ss. 290 and 292 of Act VIII of 1859. He rested this opinion
on the erroneous view that the decree was one of the Court of the District

Judge of Ghazipur. The decree-holders having appealed to the High
Court against the order of the District Judge, the High Court (PEARSON, J.,

and TURNER, J.) on the 21st December, 1877, pointing out the error of

the District Judge, and observing that ss. 290 and 292 of Act VIII of 1859
did not empower the District Judge to meddle with the Court executing
the decree in the Shahabad district, his Court not being either the Court
which made the decree or having appellate jurisdiction in respect of the

decree or the execution thereof, annulled the order of the District Judge
dated the 13th April 1877 as void for want of jurisdiction, and remitted

the case that the application for execution might be disposed of on the

merits, and directed that the record of the case should be returned to the

Subordinate Judge of Shahabad.
On the 19ch June 1878 the present application was made on behalf of

the judgment- debtors for leave to appeal to Her Majesty in Council from
the order of the High Court dated the 21st December 1877.

Mr. Hcioard, for the petitioners.

Lala Lalta Prasad, for the opposite party

ORDER.
The Court (PEARSON, J., and TURNER, J.) made the following order :

TURNER, J. This Court has simply set aside an order of the Judge of

Gbazipur calling on to his own file proceedings ending in the Court of the

Subordinate Judge of Shahabad and has directed that the proceedings be

remitted to the Shababad Court that the application [67] presented to

that Court may be disposed of. When it is disposed of the decision may
be appealed, and the superior Court which finally determines the application

may have power to grant leave of appeal from its decision to Her Majesty
in Council. The question of the competency of the Shahabad Court to

entertain the application may then be raised. The order before us is in

our judgment in the nature of an interlocutory order, and not an order

from which we can or ought to give a certificate for appeal to the Privy
Council. The learned counsel's argument, based on the provisions of

s. 594 of Act X of 1877, that the word
"
decree

"
embraces judgment and

order, does not support the contention that the Court can or ought to

give leave to appeal for any order. The certificate is refused with costs.

Application refused.
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1878 2 A. 67 (P.O.) =5 I. A. 233 = 3 Ind. Jur. 186 = 3 Sar P.C.J. 879.

Nov - 22 - PEIVY COUNCIL.

pBIVY PRESENT :

COUNCIL. Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and Sir B.P. Collier.

2~jj~T7 [On appeal from the High Court of Judicature at Allahabad, North-
Western Provinces.]

5 I. A. 233 =
3 Ind. Jur. ZAIN-UL-ABDIN KHAN (Defendant) v. AHMAD RAZA KHAN

186 = 3

'

AND OTHERS (Plaintiffs). [2 1st and 22nd November, 1878.]

Sar. P.C.J. Act VIII of 1859, ss. 109, 110, 111, 119, 147 Ex parle Judgment Appeal.
' The provision in s. 119 of Act VIII of 1859, that

" no appeal shall lie from a

I'udgment passed ex parte against a defendant who has nob appeared," must be

understood to apply to the case of a defendant who has not appeared at all, and
not to the case of a defendant who, having once appeared, fails to appear on a

subsequent day to which the hearing of the cause has been adj turned.

[F., 21 C. 269 (274) ; 11 C.L.R. 537 ; Ap.. 23 B. 414 (424) ; R., 8 A. 354 (360) = A.W.N.
(1886), 110; 20 3.380(383); 340.403 (409) (F.B.) = 5 C.L.J. 247 = 11C.W.N. 329
= 2 M.L.T. 123 ;

D , 7 A. 538 = A.W.N. (1885) 144 ; 18 A. 241 (244) ; 20 A. 195

(197); 230. 733 (F.B.).]

THIS was an appeal from a decision of a Division Bench of the

Allahabad High Court, dated the 26bh August, 1875, dismissing an appeal
from an order of the Subordinate Judge of Zila Moradabad, dated the 8th

April, 1874.

The judgment of the High Court was as follows :

"The suit was instituted on the 14th September, 1872, and after much
delay., owing to the residence of both parties in foreign territory, the hearing
was, at the request of the pleaders of both parties [68] adjourned for the

5fch January, 1873. Issues were framed, and the 28ch October fixed for

the hearing ; the suit was not called on that date, but on the 7th November,
1873. It was again adjourned at the like request to the 2nd February,
and subsequently to the 8th April, 1874. On 6fch April the defendant-

appellant submitted a petition praying for a further adjournment, on the

plea that his pleader had gone to Calcutta to consult the Advocate-General
and could not return in time. This petition was not presented by a pleader
nor by any duly authorised agent, and was rejected. On the 7th April
the defendant's pleader telegraphed to the Subordinate Judge requesting
him to postpone the hearing. The Subordinate Judge refused to consider

this irregular application, and on the 8th April the case was called on in

due course. Although the defendant had an agent in Moradabad, no other

pleader than Ganesh Parshad, who was absent in Calcutta, was appointed,
and the defendant appearing neither in person nor by pleadar, on the 8th

April the case was heard and decided ex parte under the provisions of ss. 147
and 111. The appellant subsequently took the proper step of applying
to the Subordinate Judge, under s. 119, for an order to set aside the

judgment, but unfortunately he did not proceed with that application, and
it was struck off for default, the appellant being advised by his late counsel

to proceed by way of appeal. He is met by the objection that the appeal
does not lie, as the judgment was passed ex parte. The appallant's counsel

urges that the case was not heard by the Subordinate Judge ex parte
under s. Ill ; that the default of the appellant was such a default as is

contemplated in s. 145, and not such a default as is contemplated in

s. 147. It appears clear to us that the former section applies where the
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parties apoear, but either of them fails to proceed with the case ; while 1878

s. 147 applies to cases like the present, in which at an adjourned hearing a Nov. 22,

party failed to appear. If the Judge heard the suit at all in the absence -

of the appellant, he could only do so under the provisions of s. 111. PBIVY

Having the option of proceeding with the hearing or again adjourning the COUNCIL,
case, he proceeded to hear and determine it.

"
Then it is contended that the appellant was entitled to proceed 2 A. 67

either by way of appeal or by an application under s. 119, and Kalee (P-C.) =

Churn butt v. Modhoo Soodun Ghose, (1) is relied on; but [69] that 51.4.233 =

ruling has not apparently been followed in AdministratorGeneral of Bengal 3 Ind. Jar.

v. Lala Dyaram Das, (2) and in Purus Ram v. Jyunti Parshad t (3) 186=3

decided on the 21st May of that year, it has been held that no appeal lies. Sar. P.C.J,

"The omission to follow the procedure required by s. 119 has 879 '

deprived the appellant of all remedy. The appeal must therefore be

dismissed with costs."

Mr. Leith, Q. G. (Mr. C. W. Arathoon with him), for the appellant,

contended that under the circumstances of the case the Judges of the High
Court were wrong in holding that no appeal lay to them. In Goluckbur

v. Bishonath Geeree (4) it was held by the Calcutta High Court that, where
a defendant had appeared on the day fixed in the summons, although he

put in no answer or written statement, a judgment afterwards pronounced
against him was open to appeal as not being an ex parte judgment within

the meaning of s. 119 of Act VIII of 1859. The present was a stronger

case, since the defendant had appeared and put in his defence, and issues

had been fixed. In Gorachand Goswamiv. Baghu Mandal (5), it was held

that the provision in s. 119 refers only to the case of a defendant who has

never appeared, not to the case of a defendant who is only absent on an

adjourned hearing. .Kalee Churn Dutt v. Modhoo Soodun Ghose (1), noticed

by tho High Court, is to the same effect. See also Amrithnath Jha v. Roy
Dhunpat Singh (6), in which the case of Bhimacharya v. Fakirappa (7),

decided by the Bombay High Court, is distinguished. In The Administra-

tor General of Bengal v. Lala Dyaram Das (2), cited by the Court below,
the point decided was different, there having in fact been no appearance
of the defendant. The only decision which supported the view taken by
the High Court was that in Purus Ram v. Jyunti Parshad (3), which was
a decision of the same Court and itself erroneous.

The respondents did not appear.

JUDGMENT.

[70] Their Lordships' judgment was delivered by
SIR BARNES PEACOCK. The question in this case is whether the first

part of s. 119 of Act VIII of 1859 applies to a case which has been decided

under the provisions of s. 147 of the same Act. That part of s. 119 is in

the following words :

"
No appeal shall lie from a judgment passed ex parte

against a defendant who has not appeared." S. 119 must be read together
with ss. 109, 110, and 111. S. 109 says :

"
On the day fixed in the summons

for the defendant to appear and answer, the parties, shall be in attendance

at the court-house in person or by a pleader, and the suit shall then be

heard, unless the hearing be adjourned to a future day which shall be fixed

by the Court." S. 110 says :

"
If on the day fixed for the defendant

(1) 6 W.R. 86. (2) 6 B.L.R. 688.

(3) 1 N.W.P.H. O.K. 154,
(4) Marsh. 32. (5) 3 B.L.R. Ap. 121, (6) 8 B.L.R. 44.

(7) 4 B.H.O.R. A.O.J. 206.
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1878 to appear and answer, or any other day subsequent thereto to which the

Nov. 22, hearing of the suit may be adjourned, neither party shall appear, either in

person or by a pleader, when duly called upon by the Court, the suit may
PRIVY be dismissed." There the words are :

''

If on the day fixed for the defend-

COUNCIL. ant to appear and answer, or any other day subsequent thereto to which
the hearing of the suit may be adjourned." Then comes s. Ill, which

2 A, 67 says :

"
If the plaintiff shall appear in person

"
it does not say

"
on the

(P.C.)= day fixed, or on any subsequent day," but simply "if the plaintiff shall

5 I A. 233= appear in person or by a pleader, and the defendant shall not appear in

3 Ind. Jur. person or by a pleader, and it shall be proved to the satisfaction of the Court
186=3 that the summons was duly served, the Court shall proceed to hear the suit

Bar. P.C.J. ex parte." Ss. 109 and 111, taken by themselves, clearly relate to the

879. appearance of parties and to their non-appearance at the first hearing of

the suit. The 146th and 147th sections are enactments relating to

adjournments. S. 147 enacts that
''

if on any day to which the hearing
of the suit may be adjourned, the parties, or either of them, shall not

appear in person or by pleader, the Court may proceed to dispose of the

suit in the manner specified in s. 110, s. Ill, or s. 114, as the case may
be, or may make such other order as may appear to be just and proper
in the circumstances of the case." There is no enactment in that section

that, in case the Court disposes of the suit in the manner specified

ins. Ill (the section which applies to the present case), the first part
of s. 119 shall apply to such a judgment. Under Act VIII of 1859
the general rule is that an appeal lies to the High Court from a [71]
decision of a Civil or Subordinate Judge, and a defendant ought not

to be deprived of the right of appeal, except by express words or necessary

implication. Looking at all the sections together, their Lordships are of

opinion that the words
"
who has not appeared

"
as used in s. 119, mean

"who has not appeared at all,"and do not apply to the case of a defendant

who has once appeared, but who fails to appear on a day to "which the

cause has been adjourned.
There are several cases to that effect decided by the High Court in

Calcutta : Marshall's Eeport, page 32 ; 3rd Bengal Law Eeports Appendix,
121, and the 6th Weekly Reporter, page 86.

Two cases were referred to by the learned Judges who decided this

case, a case in 6th Bengal Law Reports, 688, and one from the North-
Western Provinces Reports of 1869, decided the 21st May of that year.
Their Lordships have referred to those decisions. It appears to them that

the case cited from the 6th Bengal Law Reports, 688, so far from being an

authority in support of the decision of the High Court, is rather an author-

ity against it. The case which is cited from the North-Western Provin-
ces Reports of 1869, decided the 21st May of that year, is certainly in

conflict with the several decisions in the High Court at Calcutta to which
reference has been made, and which in the opinion of their Lordshipa
were correctly decided.

Under these circumstances their Lordships will humbly advise Her
Majesty that the decision of the High Court was erroneous, and that the
case be remanded to the High Court to hear and determine the appeal.
The respondent must pay the costs of this appeal.

Agent for the appellant : Mr. T. L. Wilson.
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2 A. 71.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

1878
NOV. 1.

HAMID ALI (Plaintiff) v. IMTIAZAN AND OTHERS (Defendants)*
[1st November, 1878.]

Muhammadan Law Husband and wife Divorce Repudiation by. ambiguous Expres-
sion Custody of Minor Children.

Where a Muhammadan said to his wife, when she insisted against his wish on

leaving his house and going to that of her father, that if she went she was his

[72] paternal uncle's daughter, meaning thereby that he would not regard her in

any other relationship and would not receive her back as his wife, held that the

expression used by the husband to the wife, being used with intention, consti-

tuted, under Muhammadan Law, a divorce which became absolute if not revoked
within the time allowed by that law.

Held also, the divorce having become absolute, the parties being Sunnis, that

the husband was not entitled to the custody of his infant daughter until she had
attained the age of puberty (1).

llppr., 12 M. 63 (67); R., 106 P.R. 1891.]

THIS was a suit in which the plaintiff, a Muhammadan of the sect of

Sunnis, claimed, amongst other things, to recover his wife and his infant

daughter. His wife set up as a defence to this claim that the plaintiff was
not entitled to recover her as he had divorced her before the suit. It

appeared from the evidence of the plaintiff that his wife's father and her

brothers had come to his house with the object of taking his wife away to

her father's house. His wife was willing to go, but the plaintiff objected
to her going, and addressed her as follows :

"
Thou art my cousin, the

daughter of my uncle, if thou goest" (2). His wife did not take any
Botice of these words, but left his house. On the issue whether the

expression used by the plaintiff to his wife constituted a divorce, the Court
of first instance held, relying on a passage in the Durul-Mukthar, that it

did so, being an
"
ambiguous expression

"
used by the plaintiff, while in

an angry state, with an intention to repudiate his wife. It also held that,

as the repudiation had not been revoked within one year, the divorce had
become final, and the plaintiff could not therefore recover his wife. It also

held chat the plaintiff could not recover his infant daughter till she
attained puberty. The lower appellate Court, on appeal by the plaintiff,

concurred in the view of the Court of first instance that the plaintiff had
divorced his wife. It did not determine whether or not the plaintiff had
revoked the divorce within the time allowed by Muhammadan law, or

whether he was entitled to the custody of his infant daughter.
The plaintiff appealed to the High Court, contending that the expres-

sion used by the plaintiff to his wife did not constitute a divorce, under
Muhammadan law, such expression having been used by him in anger only,

and without the intention of divorcing L73] her ; that, assuming such

expression constituted a divorce, the plaintiff was entitled to revoke the

divorce, which he had done by asking his wife to return to him ; and that

Second Appeal, No. 1211 of 1887, from a decree of Maulvi Hamid Hasan Khan,
Subordinate Judge of Mainpuri, dated the 15th August 1877, affirming a decree of

Maulvi Nasar-ul-la Khan, Munsif of Mainpuri, dated the 31st March, 1877.

(1) See also Mohomuddj, Begam v. Oomdutoonisso ,
13 W.R. 454 ; and Bee-Shun

Bibte v. Fuzuloollah, 20 W.R. 41, where the parties presumably were Sunnis.

(2)
" Ki tu mere chacha ki larki lahin hat, agar tujaegi."

APPEL-

LATE

CIVIL.

2 A. 71.
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1878 the lower appellate Court had failed to determine whether or not the
Nov. 1. plaintiff was entitled to the custody of his minor daughter.

Mr. Mahmood and Pandit Ajudhia Nath, for the appellant.
APPEL- Lala Lalta Prasad, for the respondent.

LATB ORDER OF REMAND.
The High Court remanded the case for the trial of the issue set out in

2 A. 71, the order of remand, which was as follows :

TUBNEE, J. The words used by the appellant to his wife appear to

fall within the class of ambiguous expressions. By saying, if you go to

your father's house you are my paternal uncle's daughter, the appellant
intended to declare that he would regard her in no other relationship, and
not receive her back as bis wife. This if spoken with intention (as ib

doubtless was), constituted a divorce, which became final if it was not

revoked within the time allowed by law (1). The appellant alleges it was
so revoked. The Court of first instance found that the appellant did nob

recall his wife for a year, a finding which appears possibly inaccurate.

The whole of the questions on the merits were raised by the very general

expressions used in the memorandum of appeal, but the issue as to revoca-

tion Was not determined. The lower appellate Court must try the following
issue : Was the divorce revoked within the period allowed by law ? On
the return of the finding ten days will be allowed for objections, Regard-

ing the custody of the daughter, if it be found that the divorce was nob

revoked, the daughter must remain with her mother until she has attained

the age of puberty.
The lower appellate Court found on this issue that the plaintiff had

not revoked the divorce.

The High Court (PEARSON, J., and TURNER, J.) delivered the

following judgment.

JUDGMENT.

TURNER, J. No objection having been taken to the finding on the

issue remitted we accept it. The appeal fails and is dismissed with costs.

Appeal dismissed.

2 A. 74.

[74] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.

UDA BEGAM (Plaintiff) v. IMAM-UD-DIN (Defendant).*
[6th November, 1878.]

Execution of Decree Appealfrom order Act X of 1877 (C^vil Procedure Code), ss. 2, 3,

244.584, 588 (j)Act VIII of 1859 (Civil Procedure Code) Repeal Pending
Proceedings Act I of 1868 (General Clauses Act), s. 6.

The Court executing a decree for the removal of certain buildings made an
order in the execution of such decree directing that a portion of a certain building
should be removed as being included in the decree. On appeal by the judgment-

Second Appeal, No. 30 of 1878, from an order of John Power, Esq., Judge of

Shabjahanpur, dated the 22nd September, 1877, modifying an order of Rai Raghu Nath
Sahai, Munsif of East Budaun, dated the llth December, 1876.

(1) Bee Baillie s Digest of Muhammadau Law, p. 228.
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debtor the lower appellate Court, on the 22nd September, 1877, reversed such 1878
order. Held, per PEARSON, J., on appeal by the decree-holder from the order of ^ R
the lower appellate Court, that the lower appellate Court's order, being within
the scope of the definition of a " decree" in s. 2 of Act X of 1877, was appealable
under s. 584 of that Act, as well as under Act VIII of 1859, notwithstanding its Ari'EL-
repeal, in reference to s. 6 of Act I of 1868. The Pull Bench ruling in Thakur T . _
Prasadv. Ahsan All (1), followed.

IjA -us

Held per STUART, 0. J., dissenting from the Full Bench ruling in Thakur ClVIL.
Prasad v. Ahsan Ali (1), that a second appeal in the case would not lie.

2 A. 71.
THE facts of this case were as follows : In executing a decree for the

removal of certain buildings made by the High Court in special appeal,
the Court of first instance, the Court executing the decree, on the llth

December, 1876, ordered the plaster on the walls of a
"
sidhari

"

numbered 6 in a map of the premises to be removed. The judgment-
debtor appealed from this order to the lower appellate Court, which set

aside the order on the 22nd September, 1877.

The decree-holder appealed to the High Court against the order of the

ower appellate Court, contending that the plaster on the "sidhari" was
removable under the terms of the decree.

The Senior Government Pleader (Lala Juala Prasad) and Munshi
Hanuman Prasad, for the appellant.

The Junior Government Pleader (Babu Dwarka Nath Banarji),
for the respondents.

JUDGMENTS.

[75] The following judgments were delivered by the Court :

PEAKSON, J. The admissibility of this appeal has been virtually
determined by a recent Full Bench judgment (1) which, until overruled, is

binding on us. In my opinion the appeal is admissible, the lower

appellate Court's order being a decree within the scope of the definition

contained in s. 2, and consequently appealable under s. 584 of Act X of

1877, as well as under Act VIII of 1859, notwithstanding its repeal, in

reference to s. 6 of Act I of 1868. On the merits the appeal, in my
opinion, fails entirely. The first Court dismissed the claim to No. 6. The
High Court certainly did not decree that claim expressly ; and there is

nothing in its decree or its judgment, or the judgment of the first Court

relating to the plaster on the "sidhari." The appeal appears to be frivolous

and vexatious as well as groundless, and I would dismiss it with costs.

This opinion was recorded by me at the time of the hearing of this

appeal on the 19th August last, and I have to-day for the first time been
made acquainted with the views entertained by the Chief Justice, who in

the judgment just now delivered by him, not only expresses his reasons for

dissenting from the Full Bench ruling to which reference was made in the

first part of my judgment, but sets aside that ruling and dismisses the ap-

peal as inadmissible. Under the circumstances the proper course would
have been, I conceive, to refer the point in question again for the con-

sideration of the Full Bench ; and in order that such course may be taken,

if deemed advisable, I feel it to be my duty to require a reference of this

appeal to another or other Judges of the Court under s. 575 of Act X of

1877.

STUART, C. J. If I could regard this appeal as before me on its

merits, I would probably concur in the opinion of my colleague Mr. Justice

Pearson, tbat it is frivolous and groundless and ought to be dismissed.

(1) 1 A. 668,
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But there is a preliminary question for myself which this case affords me
the first judicial opportunity I have bad of considering, viz., whether this

appeal should have been admitted to a hearing at all. In other words,
whether such an appeal lies. And with whatever result or consequence,
I feel it my duty to record the opinion I have formed on that question.

[76] It is suggested that the admissibility of this appeal has been

virtually determined by a recent Full Bench judgment of this Court (1).

That judgment was delivered during my short absence from the Court

on privilege leave and at once carried into practice, without any previous
consultation or communication with myself, and, had the circumstances not

been so exceptional, it might have been considered to be binding on me,

although I was precluded from hearing the argument and judicially

considering the reasons on which the judgment is founded. I would have

preferred that so important a question, and raised for the first time under
the new Code of Procedure, had been delayed till my return to the Court.

"When I left on short leave on account of the state of my health, I had no
reason to believe that any such question would have been brought forward

in my absence ;
and from the nature of the case I could not have antici-

pated, and I did not anticipate, that any such proceeding would have been

entertained ; for the question came up before the Full Bench on a

reference made by Mr. Justice Turner, dated the 13th November 1877,
and a number of other appeals of the same kind having in the meantime
been presented, it was felt by the Court generally that owing to difficulties

of interpretation arising out of the peculiarities of the provisions of the

new Code, some action should be taken by the Court, and it was proposed

by one of the Judges that the Legislative Department of the Government of

India should be addressed on the subject, and a letter going fully into the

difficulties of construction to which I have referred was proposed for

adoption by the Court. That mode of proceeding was, however, ultimately

abandoned, and the question was allowed to await judicial determination

on a suitable opportunity. Such was the state of things when I left the

Court on leave at the end of April last, and I very much regret that that

opportunity was found almost immediately after my departure, and now
all the more from my having formed a deliberate opinion contrary to the

conclusion of the Full Bench ruling, for it is possible that, if my colleagues
had been made acquainted with the reasons on which my opinion has been

formed, they, or some of them, might not ultimately have concurred in the

decision which they were induced to accept.

[77] The reference by Mr. Justice Turner, which gave rise to the case

before the Full Bench, records an admission directly opposed to the sub-

seqentFull Bench ruling, for the reference is in these terms :

"
It is admit-

ted that no second appeal lies in this case under the new law, and it appears
to me that the application is governed by the new law. I refer the point
to the Full Bench at the request of the pleader, and because I am told

that there is a difference of opinion in the Court on the point." The
Court was then full, and the difference of opinion correctly referred to in

this reference did, so far as the question had then been considered,

undoubtedly exist ;
and if there was to be a judicial determination on the

question, which had given rise to this difference of opinion, it was to

the last degree expedient and desirable that that determination should have
been arrived at by deliberation among all the Judges and not in the absence

of, or to the exclusion of, the Chief Justice.

(l) l A. 663.
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I may also here observe that the difficulties of construction, which
had been anticipated in relation to certain of the provisions of the new Code
of Procedure, have to some extent been recognised by the Government of

India
; and a Bill to amend the Code has for the purposes been introduced

into the Legislative Council, and by the kindness of his Excellency the

Viceroy, I have been favored with a copy of that Bill, and of the statement
of the objects and reasons in support of it. But, excepting in so far as we
have the opinion of the Member of Council, who prepared that statement
the Bill so introduced does not appear to me to touch the question of the

competency of such an appeal as that now under consideration. By s. 31
of this Bill it is proposed, among other things, to enact that from cl. (;) the

following words shall be omitted, viz.,
"

of the same nature with appeal-
able orders made in the course of a suit;" and from the statement of the

objects and reasons of the Bill, the opinion would appear to be entertained

that
"

the result will be to restore the first of the two appeals given
in effect by Act XXIII of 1861, s. 11, against all orders determining any
question relating to the execution of a decree ;" and if it had been proposed
so expressly to provide in the Bill, no doubt the effect would be to allow
a special or second appeal in such a case as that determined by the Full

Bench ruling, and also in such a case as [78] that now before me. But
the correctness of such an opinion depends on another question, no doubt

expounded by that ruling, but as to which I have myself entertained

serious doubts, viz., whether the effect of s. 6 of Act I of 1868 (the Gene-
ral Clauses Act) is, notwithstanding the repeal of Acts VIII of 1859, and
XXIII of 1861, and the express provisions of the new Code of Procedure,
to keep alive the law provided by s. 11 of this latter Act, and to apply the

remedy of special appeal in the case of orders passed in execution of a

decree. I have said that I have entertained serious doubts whether such
is the effect of s. 6 of Act I of 1868. Indeed, I may at once say that the

opinion I have formed is that that Act cannot have any such effect, and
I shall presently explain my reasons for holding that opinion, and that

therefore the Bill which has been introduced to amend the new Code of

Procedure will fail in effecting the obiect apparently intended by it in this

respect. Bat that Bill has not yet been passed, and we cannot anticipate
in what form or to what effect it may ultimately be adopted as an Act of

the Legislature. But to put an end to all such doubts and difficulties, it

would be far better to provide expressly that the law of s. 11 of Act XXIII
of 1861, as interpreted and applied previous of the passing of the pre-
sent law of procedure, shall, notwithstanding any provisions to the contrary
in the new Code, continue to be the law of procedure to be observed by the

Courts, than to leave it to the uncertainty implied in the statement of the

objects and reasons. The former course would put an end to all controver-

sy, while the latter would leave the matter open to dispute ;
and it is to be-

remembered that all the four High Courts have not yet pronounced an

opinion on the question of the validity or otherwise of these appeals from
orders.

With these general remarks, I now proceed to consider the question
of the admissibility of the present appeal, and therein the argument
for and against such a proceeding.

The order appealed against was one made in a suit to obtain

possession of a house, and to demolish another which, as alleged by
the plaintiff, had been improperly built on her land. The judgments
of the lower Courts were both against the plaintiff's claim, and she

preferred a special appeal to this Court, which reversed [79] the
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1878 judgment of the lower Courts and decreed the plaintiff's claim in full.

Nov. 6. In the proceedings in execution of this Court's decree, the Munsif,
under a misapprehension as to its full meaning and effect, made an

APPEL- erroneous order dated the llth December 1876, but which on appeal to

LATE fcbe Judge was corrected by an order dated the 22nd September 1877, and

CIVIL *k execution of the decree so corrected was ordered by the Judge.
'

From that order of the Judge an appeal, in the nature of a special or

2 A. 74, second appeal, has been presented to this Court, and the question is

whether such a proceeding is valid and admissible. According to the Full

Bench ruling, delivered under the circumstances which I have explained,
such an appeal is valid, and DO doubt if the legal effect of s. 3 of the new
Code and of s. 6 of the General Clauses Act (to both of which provisions I

shall presently advert) is, in a case like the present, still to keep alive the

entire procedure allowable under the old Code, such a ruling would be

correct. But the opinion which I myself have formed, after having
carefully and studiously considered the question, and the sound principles

of legal construction which have ever been recognised by the Courts

in England, and applied by them to the interpretation of statutory laws, is,

that no such appeal lies.

By s. 3 of the present Procedure Code, Act X of 1877, it is provided
that

"
nothing herein contained shall affect the procedure prior to decree

in any suit instituted or appeal presented before the Code came into force."

In this provision the meaning of the word
"
herein

"
has to be considered.

Does it mean the whole Code or merely the particular section of which it

forms part ? If the former, I would then be disposed to hold that the

Full Bench ruling was right in its conclusion, although on different rea-

soning from that on which the judgment is based, for then there would
be nothing to qualify or limit the application of this s. 3 or of s. 6 of the

General Clauses Act, the entire new Code being thus simply exempted
from any operation in the cases contemplated by s. 3 ; and, as another

consequence, the application of s. 6 of the General Clauses Act would be

left unimpeded by any legal considerations arising out of the new Code.

But the Full Bench ruling by my colleagues appears to assume that, in

the portion of s. 3 which I have quoted, the word
"
herein

"
applies

[80] only to the particular section, s. 3, of which it forms part, and in this

respect I concur in the ruling. I think it could never have been intended
that the word

"
herein

"
should have the sweeping effect involved in the

other view I have referred to, and that it was not contemplated that the

other sections of the new Code relating to appeals should be excluded
from consideration in connection with s. 3. The more sound construction

therefore would appear to be that the repeal of the enactments, as provid-
ed by that section, should not affect the procedure prior to decree, so far

as that procedure itself is concerned : and that to such extent the old

procedure, notwithstanding its repeal in other respects, in still pro tanto

saved as regards procedure prior to decree in suits instituted or appeals

presented before the new Code came into force. In the present case the

date of the Judge's order in appeal to him which is now sought to be the

subject of a special or second appeal to this Court is the 22nd September
1877 ; and being an appeal undoubtedly contemplated by s. 3. and having
been presented before the new Code came into force, the whole procedure,
that is, the whole procedure which led up to it, is saved and unaffected by
the new procedure.

The question, however, whether the saving of the old procedure in

such a case as this of necessity includes and carries with it the right to a
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second appeal to this Court is, in my opinion, a very different one. I 1878
am aware that it has been considered that an appeal is a mere stage or Nov. G.

step in one course of procedure till final disposal of the suit. But that

opinion I do not hold, nor do my colleagues apparently, for in one part APPEL-
of their judgment they state

"
The Code, following the usage in this LATE

country, does not treat appeals as mere stages in a suit," although in a CIVIL.
previous part of the same judgment they affirm that

"
an appeal is in

'

fact a stage of a proceeding." My own opinion is that an appeal is not 2 1. 74.

a necessary part of procedure. It is under the control of the parties after

decree in the original suit. It is not therefore a necessary stage, but may
be availed of or not, according as the original decree is regarded by the

party against whom it is given. Irrespective of any such appeal, the proce-
dure in an original suit, not only prior to but inclusive of a decree thereon, is

not only complete, but a completed proceeding in itself, carrying with it a

[81] final result within its own limits, in the shape of an operative decree

capable of full execution and final satisfaction, and there is thus a finis litis.

But if the unsuccessful party is dissatisfied with a decree so given against

him, there are rules and regulations for an appeal to a higher tribunal, and
of these he may take advantage ; but such a proceeding is no necessary part
of the original suit, but a separate and independent proceeding to be availed

of, not at the mere bidding of the law or of the appellate Court, but as he

himself, the defeated party, may in his discretion deem prudent, or as he

may be advised. This view of the distinction between the procedure in

an original suit, whether prior to or terminating in a decree, and an appeal

therefrom, I shall further illustrate and support by authorities in a

Subsequent part of this judgment.

As to the procedure mentioned in s. 3 of the new Code, I understand

by it the complete "procedure prior to decree," and that therefore after such

decree the procedure provided by tbe new Code was to determine all that

was to follow. Therefore if it be found in such cases that the new Code did

not provide for a second appeal, no such second appeal should be allowed.

Now, remembering that s. 3 of the new Code has the limited meaning
given to it by the Full Bench judgment of my colleagues, concurring, as I

repeat I do, in that view, and that only the repealed enactments mentioned

in the first part of s. 3 and not the whole Code, are excluded from consi-

deration, it appears to me that we are bound in the first place to read and

apply s. 3 as limited and controlled by the other provisions of the Code

relating to appeals, that is, to read them together, and not against each

other, allowing effect to the old Code excepting in so far as it appears to be

controlled by the new Code.

On the same principle I would read s. 6 of the General Clauses Act

with and not against the new Code. It is, indeed, not a little remarkable
that the new Code of Procedure from beginning to end makes no allusion

to this Act ; it is not referred to in any express provisions of the Code, nor is

it to be found in the schedule of repealed Acts. My respect for the

Legislature forbids me assuming that it was overlooked or disregarded by the

framer or framers of the Code, but that the intention was to allow it, not un-

qualified [82]operation, but such legal effect as it might have consistently

with the provisions of the new law ; and it appears to me that a construction

which makes two separate laws consistent, that is, capable of being read

together, is to be favoured rather than one which makes them contradictory

of each other. This view of the relative operation of these two laws I

shall also presently illustrate and support by authority.
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1878 But before proceeding further with the explanation of my own views

Nov. 6. on the subject of these appeals from orders, I would advert to the judgment
adopted by my colleagues during my recent brief absence from the Court.

APPEL- After stating the case on the reference before them, and alluding to s. 3 of

LATE fcb-e new Code and s. 6 of the General Clauses Act, the judgment refers to

CIVIL a ^u^ Bench decision of the High Court of Bombay, In the matter of
"

Batansi Kalianji (1), in support of the opinion expressed by the learned

2 JL. 74. Chief Justice, Sir Michael Westropp, that the chapter of the Code which
deals with the execution of decree is prospective, and does not affect

proceedings already commenced. The Court consisted of the Chief

Justice and four other Judges, and of these two Judges, Mr. Justice Green
and Mr. Justice West, concurred with the Chief Justice, while the other

two Judges, Sir Charles Sargent and Mr. Justice Bayley, dissented. But
the opinion of the Chief Justice, referred to in the judgment of my col-

leagues, was expressed in a totally different case from the present, for it was
whether the imprisonment of a debtor in execution of a decree under the

old Code should be determined by that Code or by the new Code, there

being a considerable difference between the two in this respect. The
Court held, and very reasonably, that the law under which the decree had
been made must determine its execution, and that the new Code could

not have adversely retrospective effect, and that the execution of the

decree and the incarceration of the debtor under it was clearly
"
a preced-

ing commenced "
within the meaning of s. 6 of the General Clauses Act.

But that is a totally different question from that relating to an appeal
from an order of this kind ; it was simply a question which of two laws,

generically of the same nature, should have operation, the law under

which the decree was made or the new law ? the latter plainly [83] in-

tending decrees made under its own provisions. I have read the whole of

this judgment by my learned and esteemed friend the present Chief

Justice of Bombay with the greatest respect and with much sympathy,
and, I may add, with admiration of its legal reasoning and the judicial

language in which it is expressed. One of the other Judges, Mr. Justice

Green, who concurred in the conclusion arrived at by the Chief Justice

on the question before the Court, referred to a previous Full Bench ruling
of the same Court in the case of Batanchand Srichand v. Hanmantrav
Shivbakas (2), by which it was decided that, under the words

"
proceed-

ings commenced "
in s. 6 of the General Clauses Act the right of appeal to

the District Court from a decree made before the Bombay Civil Courts Act,

1869, came into operation by a Principal Sadar Amin was not taken away
by that Act. This case was argued before a Full Bench consisting of the

then Chief Justice, and Warden, Gibbs, and Melvill, JJ. But judging from
the report of this case, it does not appear to have been very fully argued,
and the judgment itself is comparatively brief, and it does not appear to

me to examine the question before it in a comprehensive manner. It

would have been more satisfactory if the judgment had contained a more

searching examination of the legal principles applicable to the question
and of the rules of construction of Statutes adopted and applied by the

Courts in England. For myself I cannot regard it as an authority binding
on me, and I consider myself free to form my opinion on the case before

me in my own Court irrespective of it.

The Full Bench judgment of my colleagues then proceeds to deduce
an argument by analogy with regard to the prospective operation of laws

(1) 2 B. 118. (2) 6 B.H.C.K, A.C.J. 166.
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from certain sections of the Code, ss. 311, 312, 283, and others. But 1878
such an argument I am quite unable to appreciate. At best it is far- Nov. 6.

fetched and fails in affording &ny material assistance in the solution of

the question I am at present considering. The judgment then proceeds to APPEL-
allude to s. 588 of the new Code, and to state, for the reasons it gives, LATE
that it is not unreasonable to conclude that, in leaving the enactments
of the new Code as they stand, the Legislature had in view the provisions

[84] of the General Clauses Act. In this conclusion, aa will be seen, I 2 A. 7i.

concur, although not for the reasons assigned, nor to the extent argued for,

by the judgment. I may be permitted here to observe (if the allusion may
be allowed in a judicial exposition) that such a general conclusion, equally
entertained by my colleagues and myself, although on different grounds and
to a different extent, is curiously at variance with a recent official announce-
ment (1) publicly made in another place by the Hon'ble Member of Council

who is primarily responsible for the language of the new Code, that in

its preparation there had been "a strange forgetfulness of the General
Clauses Act." Now, although it might fairly be contended that this

remark goes to show that a second appeal from orders was never intended

or contemplated by the Legislature, I quite agree that we are not bound to

consider thai; there was any such forgetfulness, but on the contrary to

assume that the same Legislature which passed both laws must be taken,

when preparing the new Code of Procedure, to have had at the time in its

mind the General Clauses Act
;
and it appears to me sufficient for this

purpose to point out, as I have already done, that this same General
Clauses Act, I of 1868, is passed over in silence in the new Code, and is

not to be found in the schedule of repealed Acts.

The decision of the Bombay Court, as adverted to by Mr. Justice

Green, is then referred to by my colleagues, and in connection with it the

opinion is expressed "that an appeal is in fact a stage of a proceeding,"

which, however, as I have shown is at variance with another opinion

shortly after stated in the same judgment that
"
the Code following the

usage in this country does not treat appeals as mere stages in a suit."

The rest of the judgment is occupied with the exposition of views in

which I am unable to concur for reasons I shall now proceed to explain.

[85] The section of the new Code chiefly, if not solely, to be consi-

dered in the case now before me is s. 588, which forms the commencement
of ch. XLIII, and is headed

"
Of appeals from orders ;" but before any

further reference to that section I would notice an opinion expressed by
one of my colleagues, who, although he concurred in the conclusion ap-

proved by the other membars of the Court who formed the Full Bench
during my absence, simply recorded a brief judgment to that effect, and
refrained from adopting the reasoning accepted by the others. The opinion
in question was to the effect that, not only was there an appeal to this

Court from such an order as he was then considering (and which was of

the same nature as that now before me) under the old Code, Act VIII of

(1) The announcement to which the learned Chief Justice probably refers is the

speech of the Hon'ble Mr. Stokes on moving for leave to introduce a Bill to amend the
Code of Civil Procedure on the 20tb of June last, when the Hon'ble Member is reported
to have said: "It had not been thought necessary to provide" (in the amending Bill)" '

against difficulties which had arisen from a strange forgetfulness'
"

(query in

construing the Code)
"

of the provisions of the General Clauses Act (I of. 1868). s. 6,

and the decision of the Bombay High Court (6 B.H.C.B.A.C.J. 166) on that section,"'
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1878 1859, as in hie opinion kepfc alive by s. 6 of the General Clauses Act, but

Nov. 6. that the order was also appealable as an order falling within the definition

of "decree" in s. 2 of the new Procedure Code, and that it was therefore

APPEL- appealable under s. 584. But with the greatest deference to my hon'ble

LATE colleague such a view of that section has surprised me not a little, for that

ClVIL section, forming the beginning of ch. XLTT, and headed
"
of appeals from

'

appellate decrees," plainly contemplates a decree determining the merits

2 A. 74, of bhe suit in which it is made, and has no application whatever to an

order of this kind passed merely in execution of such a decree. And this

to my mind is sufficiently shown by the express and peculiar provision
made respecting appeals from orders by the subsequent s. 588. But as I

have stated, my hon'ble colleague justifies his opinion that such an order

as this is appealable under s. 584, by referring to the definition of "decree"

in s. 2 of the new Code, where that term is defined to mean "the formal

order of the Court in which the result of the decision of the suit or other

judicial proceeding is embodied ;" and then, as an illustration of what is

meant by this determination, it is added, "an order on appeal remanding
a suit for retrial is not within this definition," so that, according to the

intention of the definition, a remanding order directing a re-trial of a suit

on its merits is not within its meaning, although an order merely

directing the execution of the decree, and not touching the merits

of the suit, is within the definition ! This surely is a little startling, and

possibly on reconsideration my hon'ble colleague may hesitate [86]
before adhering to such a view. But further it is well known to law-

yers and the Courts at home that legislative definition or interpre-

tations of this kind, being necessarily of a very general nature, not

only do not control, but are controlled by, subsequent and express

provisions on the subject-matter of the same definition, and that we
cannot therefore apply this definition of decree to an order of the kind now
before me, seeing that it belongs to a class of orders which, with reference

to the remedy of appeal, are expressly and specially dealt with in a subse-

quent chapter and section, viz., s. 588, to the provisions of which I hold the

definition in question must yield. In Sir F. Dwarris' well-known Treatise

on Statutes, second ed., 1848, page 509, there is the following observation:
"
Interpretation clauses are by no means to be strictly construed, and

convenience seems likely, to lead to their being practically disregarded ;"

and then in support of such opinion he quotes from a judgment of Lord
Chief Justice Denman, reported in 7 A. and E., page 480. in which, with

reference to the contention for the strict application of a legislative

definition, I find the following remarks:
"
But we apprehend that an inter-

pretation clause is not to receive so rigid a construction that it is not to

be taken as substituting one set of words for another, nor as strictly

defining what the meaning of a word must be under all circumstances :

"

and again in the same judgment
" We cannot refrain from expressing a

serious doubt whether interpretation clauses of so extensive a range will

not rather embarrass the Court in their decision than afford that assistance

which they contemplate. For the principles on which they are themselves
to be interpreted may become matter of controversy, and the application
of them to particular cases may give rise to endless doubts." And there

are other illustrations of the same kind in Dwarris all going to show that a

legislative definition or interpretation clause must yield to enactments of a

special and precise nature, and like words in schedules they are received

rather as general examples than as overruling provisions. Applying these

views, the demonstration is obvious that the kind of "order "that was
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before the Full Bench, and is now considered by me in the present case, is 1878
in no way appealable under s. 584. Nov. 6.

The argument founded on s. 6 of the General Clauses Act, as modi-

fying if not preventing the application of s. 588 to such [87] a case APPEL-
as this, is more pertinent, but as I shall show equally fallacious. LATE

Section 588 provides that
"
an appeal shall lie from the following orders CIVIL

under this Code, and from no other such orders." These orders are then
'

enumerated from a to w inclusive, and at the end of such enumeration 2 A, 71.

there is the very distinct provision that
"
the orders passed in appeal under

this section shall be final," and it is under (;') that the present case has to

be considered. The orders therein described are
"
orders under s. 244 as

to questions relating to the execution of decrees of the same nature with

appealable orders made in the course of a suit." For the order sought to

be appealed against is clearly one falling under (c) of s. 244, being a ques-
tion arising between the parties to the suit in which the decree was passed
and relating to the execution of the decree. As to the words

"
of the same

nature as appealable orders made in the course of a suit," I concur in

the remark publicly made in another place, that it is not very easy to un-

derstand them ; and it is satisfactory to know they have been left out in

the Bill brought in to amend the Code, and I trust if the Bill passes into

law that it will be allowed to stand with this omission. The order then,

being thus plainly one falling within not only the meaning but the express
terms of / in s. 588, is on the face of that section not further appealable.
But it is said that, because the decree for the execution of which the order

was made, was a decree passed under the old Code, it was a
"
proceeding

commenced" within the meaning of s. 6 of Act I of 1868, the General
Clauses Act. That is an opinion, however, which can only be maintained

by holding that that Act, unless expressly repealed in toto, must be under-

stood to override in their entirety the whole provisions of a subsequent
Act dealing with the same subject-matter, no matter how carefully or

specially such provisions may be expressed. Such a view of the law ap-

pears to me to be only stated in order to be at once rejected as an incon-

gruity in the highest degree unreasonable. A reading of the law on the

contrary, which would make the two Acts consistent, by allowing a

subsequent one to modify the previous Act, is surely to be pre-

ferred. Nor do I find in s. 6 of Act I of 1868 anything to [88] interfere

with, much less to exclude, such a principle of construction while

it is strongly supported by the very clear and unmistakable language
of the new Code. Of the literal meaning of s. 588 on the face of it, there

can be no doubt whatever. It is expressed in terms which, of themselves,
are applicable to all possible cases, and it is not to be contradicted in this

respect, in the sense of being abrogated, unless that intention appears, not

by way of doubtful implication or inference, but by precise and express

language ; and the new Act and not the old should have the benefit of any
such doubt. Section 6 of Act I of 1868 is in these terms : "The repeal of

any Statute, Act, or Regulation shall not affect anything done, or any offence

committed, or any fine or penalty incurred, or any proceedings commenced,
before the repealing Act shall have come into operation." There is nothing
here said about appeals and the force of the application of this section to

the present case turns on the words
"
shall not affect any proceedings

commenced" and the argument appears to be that the expression "shall

not affect
"
saves the right of appeal given by the old Code of Procedure

Act VIII of 1859, notwithstanding the express provisions of the new Code.

But this section is clearly and literally capable of a construction which
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1878 does not necessarily include an appeal, for the words "shall not affect any
Nov. 6. proceedings commenced" may be read with or without a limitation, that

is, either to admit of its application to the full extent allowed by the law
APPEL- of procedure existing at the time of the passing of the General Clauses Act,

LATE r aa limited by a subsequent Act, the provisions of which are on the face

CIVIL ^ ^em complete in themselves, although inconsistent with, because, con-
'

trolling, the full application of the former. On this principle of construction

2 A. 74. the expression
"
proceedings commenced" will have effect given to them up

to the point where the new Act comes into operation, and then stop. And
this is a reading of both Codes which is quite consistent with the ruling of

the Bombay Court with respect to the period of imprisonment to be applied
to judgment-debtors against whom process issued under the old Code, and
in particular with the judgment of the Chief Justice, Sir Michael Westropp.
For the warrant had issued under the old Code and execution of it had

gone on for a considerable period, and there was therefore clearly a
"
proceeding commenced "; if not something more. [89] But an appeal

is a different matter. In the present case the
"
proceedings commenced"

ended with the order dated the 22nd September, 1877, and nothing in the

new Act could invalidate them; but the appeal from that order was not taken

till the 30fch May 1878, and the opinion I hold under these circumstances

is that such appeal must be determined by the new and not by the old

Code : in other words, that the appeal is inadmissible. This it is obvious is

the only construction that can make the two Acts consistent, but I think

that for that reason, if for no other, it ought to be favoured and allowed by
legal interpretation to supply the law.

I have pointed out that there is nothing in s. 6 of the General Clauses

Act about an appeal, and I have before shown that an appeal is not

necessarily a mere stage in a suit, but a separate and independent proceed-

ing, under the control of the parties, the original suit with the decree made
in it being complete in itself and pro tanto finally operative. In the

absence of express language, therefore, such a right of appeal is not, as

an available stage in a suit, to be assumed, but ought to be expressly kept
alive or expressly given. In the case of Bex v. The Justices of Surrey (1),

Ashurst, J., said : "The power of appealing from the judgment of the

Justices seems to be of this kind" (i.e., by special provision),
"
and does

not attach without being expressly given." In another case, Reg. v. The
Recorder of Bath (2;, Lord Denman said :

"
As it seems to us hardly

possible to suppose it to have been the intention of the Legislature that

an individual interested and aggrieved should not have the power of ques-

tioning the validity of a vote at the sessions, we cannot avoid noticing
with regret that recourse should have been had to the method of giving an

appeal by reference to another statute, instead of giving it plainly and

directly by the statute itself." And so also in Reg. v. Stock (3) it was held

that a right of appeal cannot be implied, but must be given by express
words. These considerations appear to me to acquire even increased

force when the principle of interpretation so applied is used, not for the

mere purpose of taking away a right which previously existed, but for

reconciling and making consistent two separate Acts of the same Legis-

lature, instead of making them opposed to and contradictory of each other.

[90] Nor are we entitled to assume that the more recent Legislative

measure, expressed as it is in language complete in itself, and capable of

universal application, is of less weight and significance than a previous

(1) 2 Term Reports, 504. (2) 9 A. & E. 871. (3) 8 A. & E. 405.
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[91] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

MURLI DHAR (Judgment-debtor] v. PARSOTAM DAS AND ANOTHER
(Decree-holders}.* [28th November, 1878.]

Execution of decree Appeal from Order Assignment of Decree Cross-Decrees Act X
of 1877 (Civil Procedure Code), ss. 2, 232, !i33, 246, 540.

An order made in tbe execution of a deoree disallowing the objections taken by
tbo judgment-debtor to execution of the decree being taken out by a transferee

by assignment of the deoree, being the final order in a judicial proceeding, and
therefore a "decree " within the meaning of s. 2 of Act X of 1877, is appealable
under that Act. Thakur Prasad v. Ahsan Ali (1), followed.

S and two other persons held a decree for costs against M, which did not specify
the separate interests of each in the deoree, and M held a deoree for money against
S alone, which he wished to treat as a cross-decree under s. 246 of Act X of 1877.

* First Appeal, No 6 of 1878, from an order of Bai Bhagwan Prasad, Subordinate

Judge of Azvcagarh, dated the 1st October, 1877.

(1) 1 A. 668.
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Act, the terms of which are loose and inexact. Any such assumption, 1878
indeed, would be opposed to every rule of construction that has ever been Nov. 6.

applied by the Courts to the combined interpretation of successive laws.

Such is the view I feel compelled to take of s. 588 of tbe new Code APPEL-
in relation to s. 6 of Act I of 1868, and it is a view which appears to me LATE
to be fully borne out by the general character and objects of the Code. CIVIL
That Code is Act X of 1877, entitled

"
An Act to consolidate and amend

the laws relating to the Procedure of the Courts of Civil Judicature ;" and 2 A. 7i,

the preamble is :

"
Whereas it is expedient to consolidate and amend the

laws relating to the Courts of Civil Judicature." By the expression
"
the

laws
"

in these two quotations I understand all the laws, and there is

thus afforded, as it appears to me, a key to the solution, to a considerable

extent, of the legal question now raised. As I have stated, there can, I

imagine, be no question that it means all the laws in operation at the

time of passing of the new Code, and therefore, not only the old Code, Act

VIII of 1859, and the supplementary Act, XXIIl" of 1861, but the

General Clauses Act, I of 1868, are here meant, for it could not have
been intended that these laws were to be

"
amended "

by being allowed to

stand in their original condition, and in that condition to contradict, if

not to abrogate, the provisions of the new law which purports to amend
them. And this meaning and effect of the title and preamble, and

especially of the preamble, of the Code, must be understood to overlie the

whole Act, giving colour to acd controlling its provisions, and by showing
the intention of the Legislature supplying pro tanto the rule for the

interpretation of these provisions. For if one thing is more clear than

another, and beyond all doubt it is tbe distinct intention of the Legisla-
ture by this Code to abolish these second appeals from orders, and that

intention being clear, it ought not to be defeated by the strained applica-

tion of general expressions of a loose and doubtful nature contained in a

previous law, such as the General Clauses Act.

For these reasons I am of opinion that a second appeal in the 'case

before me does not lie, and I must refuse to admit it.
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1878 Held that the decree held by S and the other persons was not a decree between

N 2S
the same parties as the parties to the decree held by M, and ATs decree could not
therefore be treated as a cross-decree under (hat section.

APPEL- THE facts of this case were aa follows : One Murli Dhar preferred

LATE an aPPQal ^9 kne High Court from an original decree, which appeal the

High Court dismissed, giving the respondents a decree against Murli
CIVIL. j)har for Ks. 682-9-0, being the amount of costs incurred by them in the
~- High Court. Sarju Prasad, one of the respondents, transferred this

2 A. 91. decree to Parsotam Das and Sital Prasad by assignment, who applied for

its execution as the transferees. Murli Dhar objected, but his objections

were disallowed by the Court of first instance, the Subordinate Judge
of Azamgarh, the Court executing the decree. He appealed to the High
Court, contending that he held a decree for money against Sarju Prasad,
the assignor of the decree under execution, of which he was entitled to

set off a portion of the amount against the amount of the decree under

execution.

Munshi Kasi Prasad and Bam Prasad, for the appellant.
Lala Lalta Prasad, for the respondent.

OBDEB OF EEMAND.

[92] The High Court remanded the case for the trial of the issue set

out in the order of remand, which was as follows :

TURNER, J. The opinion of the Full Bench (1) established that an

appeal lies in this case, the order being the final order in a judicial proceed-

ing and therefore a decree as defined in s. 2.

Sarju Prasad was competent to sell his title to the costs which he

anticipated he would recover, and there can be no objection to the validity

of the substitution of the names of the respondents for that of Sarju
Prasad. Of course the respondents took the decree for costs subject to

any equities which may have subsisted between the decree-holder and the

judgment-debtor (2). The appellant then was entitled to set off so much
of any valid and subsisting decree held by him against Sarju Prasad as

might amount to the decree purchased by the respondents (3). 'The lower

Court must determine whether, as alleged by the appellant, he held a

decree of which he was entitled to set off a portion of the amount against
the decree acquired by the respondents so as to satisfy the decree held by
respondents. The lower Court will try this issue and return its finding to

this Court, when ten days will be allowed for objections,

From the finding of the lower Court it aopeared that the decree held

by Murli Dhar was one for money against Sarju Prasad alone made by
the Subordinate Judge of Benares, which had bean transferred to the

Court of the Subordinate Judge of Azamgarh for execution. On the return

of the finding the following judgment was delivered by the High Court

(PEARSON, J., and TURNER, J.) :

JUDGMENT.
TURNER, J. The Court below has found that the decree in which

the respondents purchased the interests of Sarju Prasad was a decree for

costs held by Sarju Prasad and two obher persons without any specifi-

cation of the separate interests of each. We are compelled to hold then

(1) 1 A. 668. (2) See s. 233 of Act X of 1877.

(3) See s. 246 of Act X of 1877, Explanation ii.
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that the decree is not a decree between the same parties as the parties to

the decree held by the appellant, inasmuch as in the latter decree Sarju
Prasad is the sola judgment-debtor. We must consequently dismiss the

appeal, but we order each party to bear his own costs.

Appeal dismissed.

1878
NOV. 28,

2 A. 93.

[93] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

JIWAN BAKHSH (Defendant) v. IMTIAZ BEGAM (Plaintiff)*
[9th December, 1878.]

Muhammadan Law Gift.

A defined share in a landed estate is a separate property, to the gift of which
the objection which attaches under Muhammadan law to the gift of joint and
undivided property is inapplicable.

[R., 13 B. 352 (356); 33 C. 518 = 13 C.L.J. 492 = 15 O.W.N. 541= 9 Ind. Oas. 635.]

THIS was a suit in which the plaintiff, the daughter of one Ilahi

Bakhsh, deceased, sued to set aside a gift of her father's estate made by
him in his lifetime to the defendant, his eldest son, and for possession of

her share, under the Muhammadan law of inheritance, in such estate. The
gift to the defendant by his father comprised, amongst other property, one-

third shares in certain joint and undivided zamindari villages. As the

holder of these shares the defendant's father was entitled to a one-third

share of the profits of the villages, after payment of the Government
revenue, village expenses, and costs of collection. The plaintiff contended
that the gift of these shares was invalid on the ground that the gift of

"musha," or an undivided part in property capable of partition, was invalid

according to Muhammadan law. The Court of first instance held refer-

ring to Amee- oon-nissa Khatoon v. Abad-oon-nissa Khatoon (1), that the
shares were separate property, and disallowed the plaintiff's contention.

On appeal by the plaintiff the lower appellate Court held that the shares

were joint and undivided property, and that the gift of them was con-

sequently invalid under Muhammadan law.

The defendant appealed to the High Court, contending that the gift of

the shares was not invalid.

Mr. Conlan and Lala Lalta Prasad, for the appellant.
Pandit Bihsambar Nath and Mir Zahur Husain, for the respondent.

JUDGMENT.

[94] The judgment of the Court, so far as it related to this conten-

tion, was as follows :

PEARSON, J. The main question raised by this appeal is whether
the gift of a defined share of landed estates is open to the objection which

attaches, under Muhammadan law, to the gifb of joint and undivided

property. On this question our opinion is in accord with that of the Court

* Second Appeal No. 504 of 1878, from a decree of W. Tyrrell, Esq., Judge of

Bareilly, dated the 27th September, 1877, modifying a decree of Maulvi Muhammad
Maqsud Ali Khan, Subordinate Judge of Bareilly, dated the 7th May, 1877.

(1) 15 B.L.R. 67 = 23 W.R. 208.
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1878
DEO. 9.

APPEL-

LATE
CIVIL.

2 A. 93.

of first instance fchat a defined share in a landed estate is a separate property
to the gift of which that objection is inapplicable, and we conceive that the

view of the matter which we take in common with the Subordinate Judge
is sanctioned by the rulings of the Privy Council as well as well founded

in reason.

2 A. 94.

APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Spankie.

SHAPI-UD-DIN AND OTHERS (Plaintiffs) v. LOCHAN SINGH AND
ANOTHER (Defendants]

*
[16th December, 1878.]

Execution of decree Resistance to execution Act X of 1877 (Civil Procedure Code),
s, 332 Act VIII 0/1859 (Civil Procedure Code), s. 230 Repeal.

A mortgagee who is in possession of the mortgaged property under the mort-

gage is in possession "on his own account" within the meaning of s. 230 of Act
VIII of 1859 and s. 332 of Act X of 1877.

Where, in pursuance of an order made in the execution of a decree while Act

VIII of 1859 was in force, certain persons were dispossessed of certain property
after that Act was repealed and Act X of 1877 came into force, and such persons

applied under s. 332 of Act X of 1877 to be restored to the possession of such

property on certain of the grounds specified in that section, held that such

persons were entitled to the benefit of that section.

A person claiming under s. 332 of Act X of 1877 need not prove his title but

only the faot of possession.

[N.F., 6 O.C. 110 (112) ; R., 21 T.L.E. 183.]

THE facts of this case were as follows : On the 17th February 1876

one Mahtab Singh and his two brothers mortgaged a certain village, which

they held as a joint and undivided estate to Shafi-ud-din and two other

persons, putting the mortgagees into possession of the entire village. On
the 7th August 1877 Lochan Singh and Beni Singh, the sons of Mahtab
Singh, obtained a decree against their father for the partition and posses-

sion of two-thirds of the [95] estate. On the 13th November 1877, or

after Act X of 1877 came into force, the mortgagees were dispossessed of

two-thirds of the estate under an order made in the execution of the decree

above mentioned on the 17th September 1877, or before Act X of 1877
came into force. The mortgagees subsequently applied under s. 332 of

Act X of 1877 to the Court executing the decree to be restored to the

possession of the property, disputing the right of the decree-holders to

dispossess them under the decree, on the ground that they were in posses-

sion on their own account, and that they were not parties to the suit in

which the decree was made. This application was numbered and registered

as a suit between the parties in accordance with that section. The
Court granted the mortgagees an order for the possession of the property.
On appeal by the defendants the lower appellate Court reversed the order

of the Court of first instance on the ground that the suit was not one
which could be brought under s. 332 of Act X of 1877, inasmuch as the

mortgagees derived their title from the judgment-debtor, and it could not

therefore be said that they were in possession on their own account.

* Second Appeal, No. 506 of 1878, from a decree of W. Tyrrell, E?q., Judge of

Bareilly, dated the 2nd May 1878, reversing a decree of Maulvi Muhammad Maqsud
Ali Khan, Subordinate Judge of Bareilly, dated the 19th December 1877.
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The mortgagees appealed to the High Court against the order of the

lower appellate Court.

Mr. Gonlan and Mir Zahur Rusain, for the appellants.
Pandit Ajudhia Nath and Lala Harkrishen Das, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by
TURNER, J. The grounds on which the Judge has dismissed the suit

cannot be sustained ; the mortgagees were in possession on their own ac-

count. The question then arises whether in this suit the mortgagees may
rely on their possession only and claim to be restored to possession, or

whether they must prove their title. Seeing that they were not actually

dispossessed until November, 1877, when Acb X of 1877 was in force, it

appears to us that they were entitled to the benefit of s. 332 of that Act.

It is true that the order under colour of which the decree-holders ousted

them was passed before the Act came into operation, but until the eject-

ment of the mortgagees no right accrued to them to oppose the misuse of

the order, and when that right accrued it is governed by the law then in

force. We decree [96] the appeal, and reversing the decree of the lower
Court, restore that of the Court of first instance with costs.

The respondents are of course at liberty ia a suit properly instituted

to try the qu3Stion of title and to apply for the ejectment of the appellants

1878
DEO. 16.

2 A. 96 = 3 lad. Jur. 170.

APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Oldfield.

KARAN SINGH (Defendant) v. RAM LAL (Plaintiff).*

[19th December, 1878.]

Act VIII of 1871 (Registration Act), ss. 17, cl. (2), 49 Registration Mortgage.

A bond for the payment of Rs. 83-8-0 on demand together with interest thereon
at the rate of twi per cent- per mensem, which charges immoveable property
with such payment, does not, though the amount due on it may in time exceed

Rs. 100, purport to create an interest of the value of Rs. 100, within the meaning
of the Registration Act, and its registration is therefore optional (1).

[P., 2 A. 216 ; 2 A. 688 (689).]

THIS was a suit for Ra. 116-6-0, being the principal money and interest

payable thereon due on a bond dated the 3rd August, 1876. This bond,
which was not registered, secured the payment on demand of Rs. 83-8 0,

together with interest on that sum at the rate of Rs. 2 per cent, per mensem,
and charged certain immoveable property with such payment. The plain-

tiff asked for a decree for the sale of the property, making the auction-

purchaser of it a defendant in the suit. The plaint in the suit stated that

pavment of the sum due on the bond was demanded on the 31st December
1877. The Court of first instance held that, inasmuch as on that date

the sum due on the bond exceeded Rs. 100, the bond operated to create an
interest in immoyeable property of the value of upwards of Rs. 100, and its

registration was therefore compulsory, and being unregistered it could nob

* Second Appeal, No. 69 of 1878. from an order of Mtulvi F^rid-ud din Ahmad,
Subordinate Judge of Alig^rh, dated the 15th June, 1878, reversing a decree of Muashi
Mohan Lai, Munsif of Aligarh, dated the 30th April, 1878.

(1) Be also Narasayya Chetti v. Quruvappa Chetti, 1 M, 878.

APPEL-

LATE
CIVIL.

2 A. 94.
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1878 affect the property comprised in it. It consequently refused to give the

DEO. 19. plaintiff a decree for the sale of the property. On appeal by the plaintiff

the lower appellate Court held that the registration of the bond was not
APPEL- compulsory and remanded the suit for a re-trial.

LATE [97] The auction purchaser appealed to the High Court from the

CIVIL order of the lower appellate Court, contending that the registration of the
'

bond was compulsory, inasmuch as when it was executed it was probable

2 A. 96= th^ ifc would create an interest in the property comprised in it of the value

3 Ind. Jur. Rs 100.

470, Pundit Ajudhia Nath and Babu Qprokash Chandar, for the appellant.
The respondent did not appear.

JUDGMENT.
The judgment of the Court was delivered by
TURNER, J. We see no reason to depart from the view of the law

we have long held in this Court.. The bond was for a sum of Es. 83-8-0

payable on demand with interest. It did not certainly secure Es. 100, and
therefore its registration was optional. The appeal is dismissed.

2 A. 97.

APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Spankie.

INAYATKHAN (Plaintiff] v. EAHMAT BIBI (Defendant).*

[24th January, 1879.]

Suit for rent of the nature cognizable in a Small Cause Court Determination of Title

Res judioata.

The incidental determination of an issue of title in a suit for rent of the nature

cognizable in a Court of Small Causes does not finally estop the parties to such
suit from raising the same issue in a suit brought to try the title (1).

[F., 4 A.L.J. 517 = A.W.N. (1907) 218.]

TBE facts of this case were as follows : In 1872 one Digambari sued
Eahmat Bibi in the Court of the Munsif of Mirzapur for Es. 7-5-0, being
the

"
parjote

"
or ground-rent of a house situated in Wellesley Ganj, in the

city of Mirzapur, belonging to and occupied by Eahmat Bibi. Eahmat
Bibi, who had acquired the house by purchase, set up as a defence to this

suit, amongst other things, that the plaintiff was not entitled to the rent

claimed, the land being rent-free, and
"
abadi

"
land in the city of Mirzapur

not being liable to the payment of ground-rent. The Munsif gave the

[98] plaintiff a decree, finding that ground-rent had been paid to the

plaintiff for the land. The District Judge, on the 24th December 1872
on appeal by the defendant, dismissed the suit, his reasons for so doing
as stated in his judgment being as follows :

"
The respondent (Digambari)

does not allege that it is the custom to claim
"
parjote

"
rent, nor does

she show any paper or document by which she could claim such a rent :

she is not a zemindar, and there is nothing on record to show that she

or her ancestors ever possessed the right to claim such a rent." The
plaintiff appealed to the High Court against the decree of the District

Application, No. 8 of 1878, for a review of the judgment in Second Appeal No. 895
of 1877, decided the 6th December, 1877.

(1) See also Raghu Ram Biswas v. Ram Chandra Dobey, B.L.R., Sup. Vol. 34 = W.
R. Sp. 127; and Sunkur Lall Pattuek v. Ram Kales, 18 W.R. 104.
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Judge, but her appeal was rejected by the High Court on the ground that 1879
the suit was of the nature cognizable in a Court of Small Causes, and JAN. 24.

therefore no special appeal would lie. In August 1876 the present suit

was instituted in the Court of the Munsif of Mirzapur by the represent- APPEL-
ative of Digambari against Bahmat Bibi, in which he claimed to LATE
establish his right to receive ground-rent in respect of the same house at

a certain rate, and also claimed arrears of such rent at that rate. Both
the Munsif, and the District Judge, on appeal to him by the defendant, 2 A. 97.

gave the plaintiff a decree, both officers holding that the question whether
the plaintiff was entitled to ground-rent in respect of the house was not

res judicata, with reference to the decision of the District Judge dated

the 24th December. 1872.

On appeal by the defendant to the High Court it was contended

by her that that question wag res judicata, with reference to that

decision. The High Court (TURNER, J., and SPANKIE, J.), on the

6tb December 1877, allowed the defendant's contention, and dismissed

the plaintiff's suit.

The plaintiff applied for a review of the judgment of the High
Court on the ground that a question of right could not be determined

finally in a suit of the nature cognizable in a Court of Small Causes.

Munshi Kashi Prasad and Lala Lalta Prasad, for the petitioner,

respondent.
Munshis Hanuman Prasad and Sukh Ram, for the opposite party,

appellant.

JUDGMENT.
The High Court (TURNER J., and SPANKIE, J.) delivered the follow-

ing judgment in review of its former judgment :

[99] TURNER, J. The respondent's pleader, in support of hia applica-

tion for a review of judgment, has adduced a precedent of this Bench (1),

which, it must be admitted, is in his favour. On reconsideration of the

point raised, we are of opinion that the application for review should be

granted. The former suit between the parties was a suit for rent cog-
nizable by a Court of Small Causes, and the special appeal presented

against the decree of the lower appellate Court in that suit was rejected
on the ground that the suit was of that character. In a suit for rent

instituted in a Small Cause Court the question of title would only be

determined incidentally. It appears to us that it would be inequitable
to rule that no special appeal lies in a suit of such a nature when instituted

in a Civil Court, and nevertheless to hold that the decision of the issue of

title in the trial of such a suit should finally estop the parties from raising
the same issue in a suit brought to try the title. For these reasons, and

following the precedent quoted, we allow the review of judgment, and
inasmuch as no other point arises in the special appeal than the point

already argued at the hearing of the application, we proceed to dispose of

the appeal.
The only objection taken to the decrees of the Courts below proceeding

on the contention that the issue respecting title was finally determined in

the former proceedings, and that the parties are concluded by the former

finding on that issue, we overrule the objection and dismiss the appeal
with costs, including the costs of the application for review.

Appeal dismissed.

(I) Unroportod.
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2 A. 99.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Turner.

[Yol.

(Defendant) v. NUB ALI (Plaintiff)
*

[24th January, 1879.]

Muhammadan Law Pre-emption.

Where a dwelling-house was sold as a house to be inhabited as it stood with
the same right of occupation as the vendor had enjoyed, but without the owner-

ship of the site, held that a right of pre-emption under Muhammadan law"

attached to such house.

[R., 52 P.W.R 1907.]

THE facts of this case, so far as they are material for the purposes of

this report, were as follows: The plaintiff claimed to [100] enforce bis

right of pre-emption under Muhammadan law in respect of a dwelling-

house, situated in a certain mohalla in the city of Gorakhpur, basing his

claim on vicinage. The vendee, who alone defended the suit, set up as a

defence to it, amongst other things, that the plaintiff had not asserted his

right of pre-emption in the manner required by Muhammadan law, that is

to say, that he had not made the "talah-i mawasabat," or immediate claim

to the right of pre-emotion, and the
"
talab-i-ishhad," or affirmation by

witness, and that his claim was consequently invalid. The Court of first

instance dismissed the suit, finding that the plaintiff had not complied with
the requirements of the Muhammadan law. On appeal by the plaintiff

the lower appellate Court was of opinion that the plaintiff had complied
with the requirements of that law, and gave him a decree.

The vendee appealed to the High Court, contending that the sale of

the house without the site did not give the plaintiff a right of pre-emption
under Muhammadan law.

Baboo Sital Prasad Chatterji and Maulvi Mehdi Hasan, for the

appellant.
Lala Lalta Prasad and Babu Jogindro Nath Chaudhn, for the

respondent.

JUDGMENT.
The judgment of the High Court, so far as it related to this contention,

was as follows :

TURNER, J. The parties are Muhammadans, and under the law
administered here they can claim pre-emption on all sales of property
made between the members of their creed, when the property is of the

description to which by their law pre-emption attaches. It is contended
that to the property in suit pre-emption does not attach, and passages are

cited from the Hedaya and other works (l) to show that, when a house
is sold aoart from land, ore-emotion does not attach, and it is argued that,

inasmuch as the seller had no right in the land, all he could sell was the

hous^.

In fact and in law this contention appears erroneous. The seller

not only sold the materials of the house, but such interest as [101 3 he

* Second Appeal, No. 875 of 1878, from a decree of Maulvi Suhan Hasan,
Subordinate Judge of Gorakhpur, dated the 14th May 1878, reversing a decree o!

M-uilvi Azmat Ali Khan, Munsif of the City of Gorakhpur, dated the 23rd February
1878.

'

(1) See Baillie's Digest of Muhammadan law, pp. .473. 474, 475.
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possessed as an occupier of the soil. The bouse was sold as a bouse to

be inhabited on the spot with the same right of occupation as the seller

had enjoyed.
The text on which the appellant relies applies to the sale of the

materials of a house or a house capable of and intended to be removed from
its site. It is then equally moveable property as goods, boats, or trees, cut

or sold to be cut and carried away, but it does not apply to a house sold

with the right of occupation of the soil. The appeal fails and is dismissed

with costs.

Appeal dismissed.

2 A. 101.

CKIMINAL JURISDICTION.

Before Mr. Justice Turner.

EMPRESS OF INDIA v. BUDH SINGH. [24th January, 1879.]

Act XLV of I860 (Penal Code), ss. 425, 441 Act X of 1872 (Criminal Procedure Code),
s. 454 Criminal Trespass Mischief,

If a person enters on land in the possession of another in the exercise of a
bona fide claim of right, and without any intention to intimidate, insult, or

annoy such other person, or to commit an offence, then, although he may have
no right to the land, he oannot be convicted of criminal trespass (1),

So also, if a person deals injuriously with property in the bona fide belief that
it is his own, he cannot be convicted of mischief (2).

The mere assertion, however, in such oases of a claim of right is not in itself

a sufficient answer to charges of criminal trespass and mischief. It is the duty
of the Criminal Court to determine what was the intention of the alleged offender,
and if it arrives at the conclusion that he was not acting in the exercise of a
bona fide claim of right, then it cannot refuse to convict the offender, assuming
that the other facts are established which constitute the offence.

Where a person committed a trespass with the intention of committing mis-
chief, thereby committing criminal trespass, and at the same time committed
mischief, held that such person could not, under cl. iii of s. 454 of Act X of 1872,
receive a punishment more severe than might have been awarded for either of

such offences. The pro'visions of that law do not in such a case prohibit the

Courc from passing sentence in respect of each offence established.

13 Or. L.J. 27 = 13 Ind. Gas. 219 = 5 S.L.R. 135; R., 10 A. 58 (65) ; A.W.N. 1882,
236; 4 Bom. L.R. 986

;
2 Or. L.J. 83 = 13 P.R. 1905, Cr.=fll P.L R. 1905; 4 Or.

L.J. 293 = 12 P.R. 1906, Cr = 54 P.L.R. 1907 ; U.B.R. (18921896), 264.]

[102] THIS was an application to the High Court for the exercise of

its powers of revision under 9. 297 of Act X of 1872. The petitioner was
convicted on the J2th June 1878 by Mr. H. B. Joyce, Magistrate of the

first class, of committing criminal trespass and mischief. On appeal by the

petitioner to the Sessions Judge, Mr. W. C. Turner, this conviction was
affirmed on the 17th August 1878. The facts of the case and the grounds
on which the petitioner applied for revision are sufficiently stated, for the

purposes of this report, in the judgment of the High Court.

Mr. L. Dillon, for the petitioner.

The Junior Government pleader (Babu Dwarka Nath Banarjr), for

the Crown.

(1) See also In the matter of Shistidhur Parui, 9 B.L.R., Ap. 19 = 18 W.R. Or. 25,
where it was held that a person exercising a supposed right of fishery in a bona fide
manner without any intent to intimidate, insult, or annoy, or to commit an offence,
could not be convicted of criminal treepasa ; and see also the observations of Markby,
J., in The Queen v Swwan Singh, 11 W.R. Cr. 11.

(2) Bee also Dakar Halsana v. Dinobhandu Biswas, 3 B.L.R. A. Or. 17.
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1879 JUDGMENT.
JAN. 24,

TURNER, J. It is found thab the petitioner, in order to appropriate

CRIMINAL tQe wa>U ot his neighbour, the complainant., to which he knew he had no

JURISDIC- "Sbt whatever, caused workmen to cut niches in the wall, to lay rafters

on the wall, and to put water-spouts in the wall ;
and that he also caused

workmen to remove bricks belonging to the complainant from the yard of

2 ^ JQI
the complainant and to place them on the wall, in order to form a parapet
for buildings he was erecting on the other side of the wall ;

and that he
threatened the complainant with violence when he attempted to interfere to

protect his property. The Magistrate on these findings convicted the

petitioner of criminal trespass and of mischief, and sentenced him in respect

of each offence to pay a fine of Rs. 100, and in default to undergo simple

imprisonment for fifteen days. In appeal the Sessions Judge affirmed

the convictions and sentences.

Eevision of the orders of the Courts below is now sought on the

following grounds : It is argued that the offence of criminal trespass has

not been established because the petitioner did not enter on the premises
of the complainant with the intent of insulting, intimidating or annoying
the complainant, nor with the intent to commit an offence, but with the

intent of benefiting himself. It is also argued that the offence of mischief

is not established because the petitioner did not cause the destruction of

any property nor any change in such property, or in the situation

thereof, as destroyed or diminished its value or utility, and that, if [103]
be did so, he did not do so with the intent of causing wrongful loss or

damage to the complainant but of benefiting himself. It is argued in respect

of both charges that the complainant should have been referred to the Civil

Court, and that the Criminal Court should not have entertained them ;

and lastly it is contended that, inasmuch as it has been found it was the

object of the criminal trespass to commit the offence of mischief, the

petitioner could not legally receive a double punishment.

The objection that the Criminal Courts ought to have declined

jurisdiction because the petitioner set up a claim to the wall and to the

bricks cannot be sustained on the findings of the Magistrate.

If a person enters on land in the possession of another in the exercise

of a bona fide claim of right, but without any intention to intimidate, insult,

or annoy the person in possession, or feo commit an offence, then although
he may have no right to the land he cannot be convicted of criminal tres-

pass, because the entry was not made with any such intent as constitutes

the offence. So also if a person deals injuriously with property in the

bona fide belief that it is his own he cannot be convicted of the offence of

mischief, because his act was not committed with intent to cause wrong-
ful loss or damage to any person. But the mere assertion of a claim of

right is not in itself a sufficient answer to such charges. It is the duty of

the Criminal Court to determine what was the intention of the alleged

offender, and if it arrives at the conclusion that he was not acting in the

exercise of a bona fide claim of right, then it cannot refuse to convict the

offender, assuming of course that the other facts are established which
constitute the offence.

In the case before the Court the Magistrate in effect finds not only
that the petitioner had no right, but that he could not have been ignorant
that he had no right. The facts found by the Magistrate show that the
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petitioner caused a change in the property of the complainant which affect- 1879
ed it injuriously, nor is it any answer to the charges on which the petitioner JAN. 24.

has been convicted that the petitioner's intention was to benefit himself.

That benefit was to be acquired as he must have known by causing CRIMINAL
wrongful loss to the complainant. The objections taken by the petitioner's JuRISDIO-
pleader to the propriety of the convictions cannot be sustained. I may, TIQN
[104] however, observe that, inasmuch as the acts of trespass and mis-

chief were committed not by the petitioner himself bub his workmen at 2 A. lOli

his instigation, he would more properly have been convicted of the abet-

ment of tha offences, but there being no difference in the punishment to

which he would be liable it is unnecessary to interfere with the convictions

on this ground.
It remains for me to deal with the objection to the punishment. It

must be admitted that the object of the trespass was to commit the
"
mischief

"
imputed to the petitioner, and consequently under the third

clause of s. 454 of the Code of Criminal Procedure, as explained by the

illustrations, the petitioner must not receive a punishment more severe

than might have been awarded for either of those offences. This provision

of the law does not, as the petitioner's pleader suggests, prohibit the Court

from passing sentence in respect of each offence established, but it declares

that the offender must not receive for such offences collectively a punish-
ment more severe than might have beau awarded for any one of them, or

for the offence formed by their combination. Where an offence is con-

stituted by the combination of other offences or includes another offence,

sentence should ordinarily be passed on the charge relating to that offence

only, but the law does not prohibit several sentences, so that collectively

they do not exceed the prescribed limit. For the offence of criminal

trespass the maximum punishment sanctioned by the Penal Code is

imprisonment for a term of three months and fine to the extent of Ks. 500.

The imprisonment in default of payment of fine must therefore be limited

to one-third of three months. The maximum punishment for the offence

of mischief is imprisonment for throe months and fine without limit, but

the imprisonment in default of payment of fine is limited to one-third of

the term of imprisonment. The Magistrate has sentenced the petitioner

to pay two fines each of Ks. 100, or collectively less than the amount of %

fine which might be imposed for either offence, and in default of the pay-
ment of each fine to undergo imprisonment for the term of fifteen days.

The Magistrate has not declared that the terms of imprisonment are to be

undergone the one on the expiry of the other, and if default were made in

the payment of both fines the sentences would run concurrently, so that

in the whole the punishment would not exceed the punishment allowed

by the law for either of [103] the offences of which the petitioner has

been convicted. I therefore see no reason to interfere.

Application dismissed.
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1879 2 A. 105.

AN. 24. CEIMINAL JURISDICTION.

CRIMINAL Before Mr. Justice Turner.

EMPKESS OF INDIA v. MULA. [24th January, 1879.]

Attempt Fabricating False Evidence Act XLV of I860 (Penal Code), ss. 193, 511.

2 A. 105. M instigated Z to personate C and to purchase in C's name certain stamped
paper, in consequence of which the vendor of the stamped paper endorsed C's

name on such paper as the purchaser of it. M acted with the intention that

such endorsement might be used against C in a judicial proceeding. Held that

the offence of fabricating false evidence had been actually oc.mmited, and that M
was properly convicted of abetting the commission of such offence. Queen v.

Ramsaran Chowbey (1) distinguished and observed on.

[F., 25 A. 75 (77) = A.W.N. (1902) 196.]

THIS was an application to the High Court for the exercise of its

powers of revision under s. 297 of Act X of 1872. On the 24th August
1878 the petitioner was convicted by Mr. J. Kennedy, Officiating Magis-
trate of the district of Shabjahanpur of attempting to fabricate false

evidence. On appeal by the petitioner to the Officiating Sessions Judge,
Mr. W. Duthoit, that officer, on the 18th September 1878, being of

opinion that the offence of fabricating false evidence had been actually

committed, and that the petitioner had abetted such offence, altered tha

conviction accordingly. The facts of the case are sufficiently stated for

the purposes of this report in the judgment of the High Court.

Mr. L. Dillon, for the petitioner, contended that the offence of

fabricating false evidence had not been completed. He referred to Queen
v. Ramsaran Chowbey (1).

Tbe Junior Government Pleader (Babu Dwarka Nath Banarji) for

the Crown.

JUDGMENT.

TURNER, J. The petitioner Mula is a money-lender in Shahjahanpur,
with whom Chattar Singh, thakur, had had dealings, hut prior to the date

of the occurrence which led to the presentcharge Chatter had discharged hia

debt to the petitioner. In a suit instituted by Mula against Natha and
Dhaunkal, Cbattar gave evidence on behalf of the defendants, and there-

upon Mula threatened him be [106] would make him pay Es. 50. On the

28th July, Zabar, a debtor of Mula, applied to Mathura Prasad for a stamp
of the value of four annas. He gave his name as Chatter Singh, thakur,
and the name of Chatter Singh's father, and also Chatter Singh's
address. These details were, in accordance with the usual practice,

endorsed on the back of the stamp, As Zaba was leaving the stamp-
vendor's shop, it occurred to the stamp-vendor again to question him as

to his name. He then made a mistake and gave a different came as the

name of Chattar Singh's father. The suspicions of the stamp-vendor being

excited, he further questioned* Zabar, who then stated he had purchased
the stamp at the request of Mula, who had given him four annas for thab

(1) H. C. R. N. W. P. (1872) p. 46. As to other facts which it was held would

justify a conviction for an attempt to fabricate false evidence, see Queen v. Nunda, H.
C.R. N. W.P., 1872. p. 133. As to an attempt to commit bigamy, see Queen v. Peterson,
1 A. 316. As to an attempt to commit mischief by fire, see Queen v. Dayal Bawri, 3

B.L.R. A.Cr. 55.
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purpose. The stamp-vendor very properly took Zabar to the police-station 1879

and reported what bad occurred. It is shown by other evidence, which JAN. 24.

the Courts below have accepted as reliable, that Mula gave four annas to

Zabar and requested him to purchase a stamp ; that he left his place of CRIMINAL
business and accompanied Zabar on his way to the stamp-vendor's ; that JrjRlSDIC-
he remained near the stamp-vendor's shop when Zabar entered it, and ran

away on perceiving that Zabar was detained. With this corroboration the

Magistrate and the Sessions Judge have accepted as reliable the statement 2 A. 105.

of Zabar that he was induced by Mula to personate Chattar Singh, and
to procure the stamp in Chattar Singh's name. The Magistrate held that

on the facts proved Mula was guilty of the offence of attempting to fabri-

cate false evidence for the purpose of using it in judicial proceedings.
The Sessions Judge more correctly held that the facts afforded proof thai;

the fabrication was complete, and that the petitioner was liable to convic-

tion for abetment of the offence alleged rather than of an attempt to

commit it, and amended the conviction accordingly. In this Court it is

argued that, although the petitioner may have made preparations to

commit the offence, yet the offence had not actually been completed, and
in support of this contention the petitioner's pleader has referred to Queen
v. Ramsaran Chowbey (1), in which case it was held that under similar

circumstances the accused could not be convicted of forgery.
It appears to me that the cases may be distinguished. The endorse-

ment of the stamp-vendor forms no part of the document [107] which
it may be assumed it was the intention of the person who procu-
red the endorsement to make on the face of the stamp-paper. The
offence of forgery bad therefore not proceeded beyond the stage of prepara-

tion, but in the case now before the Court there had been an actual

fabrication : something had been done. It is true that no judicial proceed-

ing bad been instituted, but the petitioner's pleader is unable to suggest

any other object for which the false endorsement should have been

procured. The petitioner bad undoubtedly threatened Chattar Singh that

he would make him pay Ks. 50. He could not have carried out his threat

without the intervention of the Court. The object of the endorsement
made by the vendor of stamp is to afford proof of the person to whom it

is sold, and in suits brought on documents written on stamp-paper it is

the usual course, when the execution of the document is denied, to advert
to the endorsement and to the stamp-vendor's memory assisted by the

endorsement as evidence of the person to whom the stamp was sold, and
therefore as evidence of the probability that the document was made by
the person by whom the paper was procured. 1 do not say that in the
case cited the accused should have been discharged. Had the point been
taken the Court might have held the accused guilty of the offence of which
the petitioner has been convicted, but I am of opinion that in the case
before the Court the evidence for the prosecution warranted, the inference

that the petitioner procured the false endorsement for the purpose of

thereafter using it in a judicial proceeding, and consequently that the
conviction is not open to the objection taken to it. I affirm it, and
dismiss the application.

Application dismissed.

A 1-78

(1) H. C. B. N. W. P. (1872), p. 46.
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JAN - 28> APPELLATE CIVIL.

APPEL- Before Mr. Justice Turner and Mr. Justice Spankie.

LATE
CIVIL. THE COURT OF WARDS on behalf of the RAJA OF KANTIT (Plaintiff)

v. GAYA PRASAD AND OTHERS (Defendants).* [28th January, 1879.]
2 A 107

Substitution or addition of new Appellant cr Respondent Act XV of 1877 (Limitation
Act), s. 22 Appellate Court, Powers of Sale in Execution [108] of Decree Act

VIII of 1859 (Civil Procedure Code), sr. 256,257 Suit for recovery of purchase-
money Caveat Emptor Irregularity.

An appellate Courb has discretionary power to substitute or add a new appel-
lant or respondent after the period of limitation prescribed for an appeal.

The right, title, and interest of in certain immovetible property was attached
and notified for sale in the execution of a money-decree held by T. It was also

attached and notified for sale in the execution of a money-decree held by S and
R. The same date was fixed for both sales. The officer conducting sales first

sold the property in execution of T's decree, and T purchased the property. He
then sold the property in execution of the decree held by S and R, and K pur-
chased the property. The Court executing the decrees confirmed the sale to T,

granting him a sale-certificate and disallowing K's objection to the confirmation.
It also confirmed the sale to K, ordering the purchase-money to be paid to S and
R, and disallowing &'B objection to the confirmation ; but it refused to grant K
a sale-certificate on the ground that, as the sale to T had been confirmed and a
sale-certificate granted to him, it could not give K possession of the property.
In a suit by K against S and R to recover his purchase money, held, distinguish-

ing the suit from the cases in which it had been held that, when the right, title,

and interest of a judgment-debtor in a particular property is sold, there is no

warranty that he has any right, title, or interest, and therefore the auction-pur-
chaser cinnot recover his purchase-money if it turns out that the judgment-
debtor had no interest in the property, that the rule of caveat emptor did not

apply, and the suit was maintainable.

The provisions of s. 257 of Aot VIII of 1859 apply to applications made under
s. 256 of that Act and to those only.

Held therefore that, inasmuch as K objected to the confirmation of the aale to

him on the ground that the Court w*s not competent to confirm a sale which
had by its previous order been nullified, and not on any of the grounds mentioned
in s. 256 of Act VIII of 1859. K was not precluded by the terms of a. 257 of

that Act from maintaining his suit.

Where the Court executing two decrees made separate orders directing the sale

on the same date of certain immoveable property in execution of such decrees,

the officer conducting sales was not bound to sell such properly once for all in

execution of both decrees, and his selling such property separately was therefore

not an irregularity in the conduct of the sales

THIS was an appeal from an appellate decree dated the llth March
1878. This appeal was filed on the 31st May 1878, the original respondents

being Gaya Prasad and Girdhari Prasad, two of the defendants in the suit

out of which the appeal arose. On the 28tb June, 1878, a vakalatnama was
filed appointing a pleader to defend the appeal on behalf of Bam Manorath,
the third defendant in the suit. On the 22ad August 1878 an application
was made to the High Court on behalf of the appellant in which it waa

[109] skated that by an oversight Ram Manorath had not been made a

party to the appeal, and praying that, as he had appeared to defend the

appeal, he might be made a respondent. On" the same date the Court

(Oldfield, J.) made an order in accordance with this application. The

' Second Appeal, No. 517 of 1878, from a decree of H. A. Harrison, Esq., Judge of

Mirzipur, dated the llth March 1878, reversing a decree of Mirza Abid Ali Beg, Sub-
ordinate Judge of Mirzaput, dated the 27th November 1877.
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remaining facts of the case are sufficiently stated for the purposes of this 1879

report in the judgment of the High Court. JAN< 2^'

The Senior Government Pleader (Lala Juala Prasad), for the appellant.
Pandit Ajudhia Nath, for the respondents. APPEL-

JUDGMENT.
The judgment of the Court was delivered by
TURNER, J. The first question arising in this appeal is whether or 2 A, 107.

not the appeal so far as it affects Earn Manorath is barred by limitation.

By some carelessness he was not at first made a respondent, and the

period prescribed for appeal had expired before he was brought on the record

as a respondent. By the 22nd section of the Limitation Act it is provided
that when after the institution of a suit a new plaintiff or defendant is sub-

stituted or added, the suit shall as regards him be deemed to have been
instituted when he was so made a party. There is no analogous provision
with respect to appeals, and therefore it is competent to the Court to

exercise its discretion in allowing a party to be added to the record after

the period prescribed for the admission of an appeal has elapsed. The
lower appellate Court throughout its judgment alludes to the decree held

by Gaya Prasad and Earn Manorath, as
"
the decree of Gaya Prasad,"

and omits any mention of Earn Manorath, and this circumstance may
have led the appellant's pleader fco suppose that Earn Manorath was not a

material party to the appeal, as the aopeal was in other respects filed

within time and prosecuted with due diligence. We are not prepared to

set aside the ex-parte order for making Earn Manorath a respondent to

the appeal.

The circumstances which have led to the present proceedings are as

follows. The rights and interests of Girdhari Prasad Singh in mauja
Tilai were attached and advertised for sale, under separate orders, in

execution of a decree held by Tbakur Sayal and in execution of a decree

held by Gaya Prasad and Earn Manorath. The same H^O] date, the

20th September, was fixed for the sale in execution of both decrees. On
the 20th September the officer conducting the sale at first put up the

property in execution of the decree of Thakur Dayal, which it would

appear was entitled to priority of satisfaction, and the property was

purchased by the decree- holder. He then again put up the property
for sale in execution of the decree of Gaya Prasad and Earn Manorath,
and it was purchased by the agent of the appellant. The Court execut-

ing the decrees confirmed the sale in execution of Thakur Dayal's
decree, and delivered a sale-certificate to the auction-purchaser. It

also confirmed the second sale, and ordered the purchase- money to be

paid to the decree-holder, but it held that, inasmuch as the sale to the

purchaser in execution of Thakur Dayal's decree had already been confirmed

and a certificate issued, it could not give possession to the appellant as

the purchaser in execution of the decree of Gaya Prasad and Earn

Manorath, and therefore refused to grant a certificate in respect of that

sale.

The appellant instituted the present proceedings to obtain a refund of

the purchase-money paid under the second sale. The Court of first ins-

tance decreed the claim on the ground that although the property ought
to have been put up for sale once for all in execution of both decrees, yet

having in fact been sold in execution of Thakur Dayal's decree and the

gale confirmed, it was not competent to the Court executing the decree to

confirm the second sale, as was shown by its inability to issue a certificate
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1879 and deliver possession. The lower appellate Court reversed the decree on
JAN. 28. the ground that, when the appellant's objection to the confirmation of the

second sale bad been disallowed, he ought to have appealed, and that,

APPEL- having failed to appeal, the order confirming the sale became final under

LATE s. 257 of the Civil Procedure Code. The lower appellate Court also adverts

C/IVIL
' cases d) *n which it has been held that, when the right, title and interest

of a judgment-debtor in a particular property is sold, there is no warranty

2 A. 107. that he has any right, title or interest, and therefore that he cannot

[111] recover his purchase-money if it turn out that the judgment-debtor
had no interest in the property.

It appears to us that there is a circumstance in the present case which

distinguishes it from the cases in which the rule referred to by the Judge
was laid down. In these cases the Court advertised for sale whatever
interest the judgment-debtor had in the property, and although it did not

guarantee that he had any interest in the property, it sold and confirmed

to the purchaser whatever interest there was to sell. In the case before

the Court the interest advertised for sale had immediately before the sale

to the appellant been already sold by the order of the Court executing the

decrees in execution of the decree of Thakur Dayal, and when that sale

was confirmed the subsequent sale was practically disallowed and
nullified. The Court had advertised for sale the interest of the judgment-
debtor as it existed before the sale made in execution of Thakur Dayal's
decree. When the sale had been declared absolute, the Court could

not confirm to the purchaser at the second sale the interest it had
advertised for sale, and although in terms it passed an order confirm-

ing the second sale, it in fact did not confirm the second sale, as

the Court of first instance observes, for it found it impossible to carry
out its order by the issue of a certificate and delivery of possession
to the purchaser at the second sale, seeing it had alre-idy confirmed the

sale of the same interest, and transferred the property to the purchaser ab

the first sale. Tbe rule of caveat emptor does not apply, for the interest

offered for sale was the interest advertised, and if the first sale had been

disallowed, that interest would have passed to the purchaser at the second

sale, but when the first sale was confirmed the second sale could not be

carried out, for the interest advertised had been already sold.

The question remains whether the appellant is precluded from main-

taining this suit because he failed to appeal from the orders confirming
the sales. The lower appellate Court finds there was no irregularity in

the conduct of the sales, inasmuch as the officer conducting the sale simply
carried out the orders he had received, and it appears to us the lower

Court has properly arrived at this conclusion. It is no doubt true that

the officer conducting the sale [112] might have put up the property to

sale once for all in execution of both decrees, and have left the Court

executing the decrees to determine the rights of the respective decree-

holders to the purchase-money realised by the safe, but we cannot go so

far as to say he was bound to put up the property once for all for sale in

execution of the decrees. There being separate orders for sale, the decree-

holders might have called upon him to execute them separately, each

desiring to dispute the right of the other. There was certainly no irregula-

rity in the conduct of the sale in execution of the decree of Thakur Dayal ;

and if that sale had been set aside for any irregularity or otherwise, it

(1) These cases were Rajib Lochin v. Bimalamini Dasi. 2 B. L. R. A. C. 82 ; and
Sowdamini Chowdrainv. Krishna Kishor Poddar, 4B.L.B., P.B. 11= 12 W.B. F.B., 8.
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does not appear that any irregularity would have been proved to vitiate 1879
the sale in execution of the decree of Gaya Prasad and Bam Manorath, JAN. 28.

and this being so the purchaser at the second sale could not have main-
tained an objection to either sale on any of the grounds mentioned in APPEL-
s. 256 of Act VEII of 1859. His objection was in fact of a different nature. LATE
His objection to the sale in execution of Thakur Dayal's decree having pTVTT
been overruled, he resisted the order confirming the second sale on the

ground that the Court was incompetent to confirm a sale which had by % ^ ^y
its previous order been nullified. The provisions of s. 257 apply to

applications made under s. 256 and to those only, and consequently the

appellant is not in our judgment precluded by the terms of that section

from m*in f

aitiing this suit. We therefore reverse the decree of the

lower appellate Court, and restore that of the Court of first instance with
costs.

Appeal allowed.

2 A. 112.

APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Oldfield.

BHICHUK SINGH AND OTHKRS (Judgment-debtors) v. NAGESHARNATH
AND OTHERS (Decree-holders).* [28th January, 1879.]

Special Appeal Suit of the nature cognisable in a Small Cause Court Act XXIII of

1861, s. 27 Act XLI11 of 1860, s. J.

Held, where a suit of the nature cognizable in a Court of Small Causes was
insti uted before Act XLIII of 1860 came into force, and an order was made on
r "'ular appeal in execution of the decree in such suit after the passing of Act
XX' II of 1861, that the provisions of s. 27 of Act XXIII of 186 1 applied, and

accordingly no special appeal would lie from such order (1).

[113] THE facts of this case were as follows: On the 22nd
December 1876 the holders of a decree for money dated the 9th May
1843 wr>ich had been made in a suit of the nature cognizable in Courts of

Small Causes, applied for the execution of such decree. On the 13th

April 1877 the Court of first instance refused this application, on the

ground that the execution of the decree was barred by limitation. On the

24th December 1877 the order of the Court of first instance was affirmed

by the lower appellate Court on appeal by the decree- holders. On the

25;h June 1878 the decree- holders having appealed to the High Court
from the order of the lower appellate Court, the High Court (TURNER, J ,

and OLDFIELD, J.) set aside the orders of the lower Courts, and remanded
the case to the Court of first instance for proper orders.

The judgment-debtors now applied to the High Court for a review

of its judgment dated the 25t,h June, 1878 ; on the ground that no second

appeal would lie to it from the order of the lower appellate Court, such

order having been made in a suit of the nature cognizable in Courts of

Small Causes.

Ln.l&Lalta Prasad, for the judgment-debtors, respondents.
The Senior Givernment Pleader (Lala Juala Prasad), for the decree-

holders, appellants.

*
Application, No. 4 of 1878. for a review of the judgment in Appeal from orders,

No. 13 of 1878. dated the 25th June 1878.

(1) See also Gora Chand Misser v. Raja Bayltanto Narain Singh, 12 B.L.B. 261.
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1879 JUDGMENTS.
JAN. 28. Tbe g-jgk court (TURNER, J., and OLDFIELD, J.) delivered the~

following judgments :

API EL-
TURNER, J. I cannot say that, if the point raised in this case had

LATB come before the Court in the ahsence of authority, I should not have been

ClVIL. disposed to hold that the language of s. 27 of Act XXIII of 1861 prohibited
a special appeal in suits of the nature triable by Courts of Small Causes

2 A. 112, instituted prior to the passing of Act XLIII of 1860. It appears to me
that, on a strict construction of the terms of s. 1 of that Act and of the

analogous provisions of s. 27 of Act XXIII of 1861, it would be held that

the language of the Acts was prospective and applied to suits which should

be thereafter instituted rather than to suits which had been already insti-

tuted and determined (1). But seeing that it has been ruled by [114] a

Full Bench of the High Court of Calcutta (2) that the terms on which the

appellant relies are merely words of description and do not relate to the

time of institution, for such I take it is the effect of the decision, and

seeing also that the cases must be few in which the point can arise, for all

doubt is removed by the language of the amended Code, I do not consider

myself justified in unsettling the law as it has been settled by that decision,

and consequently agree that this Court had nob jurisdiction to hear the

appeal, that the review of judgment must be allowed, and the appeal dis-

missed, but as the point was not taken at the hearing of the appeal, I

would order that each party should bear his own costs in this Court.

OLDFIELD, J. The decree which was in execution in this case is

dated 9th May 1843. The first Court disallowed execution on the ground
that it was barred by limitation. On regular appeal the Judge affirmed

that order. A special appeal was admitted by this Court, and we reversed

the orders of the Courts below. It is now pleaded, by way of review of

judgment, that there was no special appeal with reference to the pro-

visions of s. 27 of Act XXIII of 1861. There is no doubt that the suit out

of which the execution proceedings arose is a suit of the nature cognizable
in Courts of Small Causes, and that there will be no special appeal if the

law of s. 27 of Act XXIII of 1861 is applicable to this case, but it is

urged that it does not apply since the suit was instituted before the

passing of the Act.

In my opinion the Act does apply, since the order in regular appeal
was passed after Act XXIII of 1861 was enacted, and the terms of s. 27
are explicit, that "no special appeal shall lie from any decision or order

which shall be passed on regular appeal after the passing of this Act in

any suit of the nature cognizable in Courts of Small Causes." The order

being passed after the Act was passed there is no question of giving retros-

pective effect to the Act. Nor can I think, as suggested, that the words
in the concluding part of the section

"
when the debt, damage, or demand

for which the original suit shall be instituted" were meant to imply that the

Act only operates on decrees or orders made in suits to be instituted

[11 5] after the Act came into force. I cannot understand why the Legisla-
ture should have so intended, fof though a suit may have been instituted

before the Act was passed no right of special appeal would accrue, so the

Act cannot be said to operate unjustly in taking away by retrospective
action and right of appeal already accrued, when it is made to apply to

(1) So held in Bholanath Dutt v. Mokadeb Sheet, 3 W. R. Mis. 19.

(2) See Soorjo Coomar Surma Boy v. Krishto Coomar Chowdhry, 12 B.L.R. 224 =
11 W. R, F. B. f 30.
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decrees or orders passed after it came into force. The provisions of the

new Civil Procedure Code may not be applicable for deciding this case,

but it may be noticed that the provisions of s. 586 of Act X of 1877
admit of no doubt on the point, and they were presumably intended to

re-enact the old law on the point, and the view I tako is in accordance
with a Full Bench of the Calcutta Court (l).

On the above view of the law, I am of opinion that this Court had
no jurisdiction to bear the appeal, and I allow the review of judgment
and dismiss the appeal. Each party should pay bis own costs in this

Court.

Appeal dismissed.

1879
JAN. 28,

APPEL-

LATE
CIVIL.

2 A. 112.

2 A. 113.

APPELLATE CIVIL.

Before Mr. Justice Turner and Mr. Justice Oldfield.

BHAGIKATH (Defendant) v. NAUBAT SINGH (Plaintiff) .*

[30th January, 1879.]

Mortgage Contribution.

M, B, and N held mauza D in equal one-third shares, and M also held a share
in mauz A. On the 3rd January 1863 M and B mortgaged their shares in mauza
D to L to secure a loan of certain moneys. On the 16th March 1870 M, B, and
N mortgaged mauza D to R to secure a loan of Bs. 600, and on the same day, by
a separate deed, they mortgaged mauza D, and M mortgaged his share in mauza
A, to li, to secure a loan of Rs. 1,600. On the 8th December 1875 L obtained a

decree for the sale of the shares of Maud B in mauza D for the satisfaction of the

mortgage-debt due to her- On the 18th April 1876 R obtained a decree for the
realisation of the mortgage-debts due to him by the sale of mauza D and M's
share in mauza A. On the 23rd October 1876 the shares of M andB in mauza D
were sold in the execution of L's decree, and were purchased by B. A portion of

the purchase-money was applied to satisfy L's decree, and the balance of it was

deposited in Court. Instead of applying to the Court to pay him this balance in

execution of his decree dated the 18th April 1876, R attached and obtained pay-
ment of such balance in execution of a decree for money which he held against M
and B. On the 20th June 1877 R, in [116] execution of his decree dated the

18th April 1876, brought to sale N's one-third share in mauz i D, and became its

purchaser. On the 20th July 1876 R, in execution of a decree for money against
M, brought to sale his share in mauza A, and became its purchaser. Held, in a

euit by N against R in which he claimed that the sum due by him under the two

mortgages dated the 16th March 1870 and the decree dated the 18th April 1876

might be ascertained, and that, on payment of the amount so ascertained, the
sale of his one-third share in mauza D might be set aside, and such share declared

redeemed, that the sale of N's share in mauza D could not be set aside.

Held also that, if it were shown that the sum realised by the sale of his one-

third share in mauza D exceeded the proportionate share of his liability on the

two mortgages, he was entitled to recover one moiety of such excess as a contri-

bution from mauza A.

As it appeared that there was such an excess the Court gave N a decree for a

moiety of such excess together with interest on the same from the date of the sale

of N's share at the rate of tv/elve per cent, per mensem, and further directed that,
if such moiety together with interest were not paid within a certain fixed period,
N would be at liberty to recover it by the sale of the share in mauza A, or so much
thereof as might be necessary to satisfy the debt.

[R., 26 A. 407 (435, 439,444) (F.B.); A.W.N. (1904), 74.]

'Second Appeal, No. 836 of 1878, from a decree of W. Lane, Esq., Judge of Morada-
bad, dated the 13th June 1878 ; reversing a decree of Maulvi Muhammad Sami-ul-Ia

Khan, Subordinate Judge of Moradabad, dated the 6th March 1878.

(1) 12 B. L. R., 224 = 14 W. R. P. B., 30.
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1879
JAN. 30.

APPEL-

LATE

CIVIL.

2 A. us,

THIS was a suit in which the plaintiff claimed a declaration of the

amount due by him under certain mortgages, and the decree enforcing
those mortgages, and that, on payment of the amount so declared, the sale

of his interest in the mortgaged property might be set aside and such
interest declared redeemed. Tbe Court of first instance dismissed the suit.

The lower appellate Court, on appeal by the plaintiff, gave him a decree,

against which the defendant preferred the present appeal to the High
Court. The facts of the case are sufficiently stated for the purposes of

this report in the judgment of the High Court.

Pandit Bishambar Nath, Mir Zahur Husain, and Munshi Hanuman
Prasad, for the appellant.

Munshia Kashi Prasad and Sukh Ram, for the respondent.
The High Court (TURNER, J., and OLDFIELD, J.) delivered the

following

JUDGMENT.
Mahtab Singh, Balwant Singh, and Naubat Singh, the respondent,

held mauza Darni in equal one-third shares and Mahtab Singh also held

a 2j biswa share in mauza Atwa. On the 3rd January 1863 Mahtab

Siogh and Balwant Singh hypothecated their share in mauza Darni to

secure a loan advanced by Ladli Bagam. On the 16th March 1870 Mahtab

Singh, Balwant Singh, and [117] Naubat Singh hypothecated mauza
Darni to the appellant to secure a loan of Rs. 600, and by another deed
executed on the same date the same persons hypothecated mauza Darni,
and Mahtab Singh his 2j biswa share in mauza Atwa, to the appellant to

secure a loan of Rs. 1 600. On the 8th December 1875 Ladli Begam
obtained a decree for the sale of the shares of Mahtab Singh and Bilwant

Singh in mauza Darni for the satisfaction of the mortgage debt to her.

These shares were aocording'y sold on the 23rd October 1876 and purchased

by the appellant for Rs. 7,000. Of this sum Rs. 5,954-12-0 were applied
to satisfy the decree held by Ladli Begam and the balance Rg 1,322-4-0
after deducting Rs. 18 commission on the sale, were deposited in Court.

On the 18th April 1876 the appellant obtained a decree for the realisation

of the mortgage-debts due to him by sale of mauza Darni and the 2J
biswa share in mauza Atwa. In execution of this decree he might and it may
be should have applied to the Court to pay to him the surplus remaining
in Court after the satisfaction of the decree of Ladli Begam, but instead of

so doing he attached and obtained payment of the sum of Rs. 1,322-4 in

execution of a money-decree which he held against Mahtab Singh and
Balwant Singh. On the 20th June 1877 the appellant in execution of his

decree of the 18th April 1876 brought to sale the one third share of Naubat
Singh in mauza Darni and became the purchaser of that share for the sum
of Rs. 2,600, the amount due under the decree being Rs. 5,004. On the

20 >h July 1877 the appellant in execution of a money-decree against Mahtab
Singh brought to sale the 2J biswa share belonging to Mahtab Singh in

mauza Abwa, and although the property was knocked down to one Daya
Ram was himself registered as the purchaser.

The respondent Naubat Singh filed the suit now before the Court in

anpeal, praying that the sum due by him under the mortgages of the 163h
March 1870 and the decree of the 18th April 1876 may be ascertained,
and that on payment of the amount so ascertained the sale of his one third

share in mauzi Darni may be set aside and the share declared redeemed.
The Subordinate Judge held that on the facts above stated the sale

could not be sat aside and dismissed the suit. Toe District [H8] Judga
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has reversed the decree of the Court of first instance, and decreed that on 1879
payment of the respondent's share of the decree of the 18th April 1876, JAN. 30.

which by the way is not ascertained in the judgment, nor in the decree,
the sale of the respondent's one-third share in Dami shall be set aside and APPEL-
the mortgage-debt redeemed. LATE

We are compelled to hold that the sale of the one-third share of n rVTT
Naubat Singh cannot be set aside. If the respondent could have shown _
that there were grounds on which the sale should not have taken place, he 2 A. 115.
should have resisted the order for sale, but in fact there were no grounds.
He could not have shown that there was nothing due from him on the

mortgages to which he was a party jointly with Mahtab Singh and
Balwant Singh without any specification of their several liabilities. He
might perhaps have called upon the Court executing the decree to have
declared the amount outstanding on the decree reduced by the sum of

Es. 1,322-4-0, and had he brought into Court the amount found due the

Court would have set aside the order for sale. The respondent would in

that case also have been at liberty to make the owner of the 2| biswa share

of Atwa contribute to the payment of any sum paid by him in excess of

his own share of the mortgage-debt for which that property was pledged

together with manza Darni.

The respondent's one-third share of Darni was, however, sold and
realised Es. 2,600, and if it be shown that the proportionate share of the

appellant's liability on the two mortgages does not amount to so much,
he is entitled to recover one moiety of the excess paid on account of the

mortgage for Es. 1,600 as a contribution from mauza Atwa. It appears
that the debts of Es. 600 and Es. 1,600 respectively amounted, with

interest, &c., at the time the decree was executed, to Es. 5,961-10-5. The
debt of Es. 600 was then swollen to Es. 1.625-14-5M and the debt of

Es. 1,600 to Es. 4,335 11-1118. The respondent's one-third share of the

liability of Es. 1,625-14-5$$ amounted to Es. 541-15-5i ; the shares of his

co-debtors to Es. l,083-14-lli. The respondent's share of the liability

for Es. 4,335-11-llJi amounted to Es. 1,445-3-1118. After applying the

Es. 2,600 realised by the sale of the respondent's share to the discharge of

these liabilities, it will be seen that a balance of Es. 2,058-0-6A remains,
after discharging [119] Es. 541-15-5iS his liability under the mortgage, for

Es. 600; and after discharging from this balance Es. 1,445-3-lli?, his lia-

bility under the mortgage for Es. 1,600, a surplus of Es. 612-12-68S ; he has

a right to claim contribution from mauza Atwa to the extent of one moiety
of this amount, viz., Es. 306-6-3^. Although then we must reverse the decree

of the Court below setting aside the sale, the respondent is entitled to a

declaration that Es. 306-6-3i are due as a contribution from mauza Atwa,
and to interest on that sum from the date of sale at the rate of 12 per

cent, per annum ; and in order to avoid future litigation we consider it not

improper to order in this suit that, in the event of that sum with interest

to the date of payment not being paid within three months from the date of

decree, the respondent shall be at liberty to recover it by the sale of the

2 biswa share in Atwa or so much thereof as may be necessary to satisfy

the debt. We order that the respondent bear his own costs and pay two-

thirds of the costs of the appellant in all Courts, the costs so awarded are

to be set off against so much of the amount declared due to the respond-
ent under the decree.
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1879 2 A. 119.

JAN. si. APPELLATE CIVIL.

APPEL- Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfield.LATE

CIVIL - GOSHAIN GlRDHAEUl (Defendant) v. DURGA DEVI (Plaintiff}.*

2 A 119 .

[31st January, 1879.]

Arbitration Act XVUI of 1873 (N.W.P. Rent Act) Act XIX of 1873 (N.W.P. Land
Revenue Act).

Under the general law parties to suits may, if they are so minded, before issue

joined, refer the matters in dispute between them to arbitration, and after issue

joined, with the leave of the Court.

Act XVIII of 1873 does not prohibit the parties to the suits mentioned therein

from referring the matters in dispute between in such suits to arbitration.

Where therefore the parties to a suit under that Act agreed to refer the matters
in dispute between them to arbitration, after issues had been framed and evidence

recorded, and applied to the Court to sanction such reference, held (STUART,
C. J., dissenting) that tbe Court was competent to grant such sanction, and on
receiving the award to act on it.

THIS was an appeal to the High Court heard by a Division Beneh
composed of Stuart, C.J., and Spankie, J., which was referred [120] by
Stuart, C. J., to the ofcber Judges of tbe Court, under s. 575 of Act X of

1877, the Judges composing the Division Bench differing on a point of law.

The facts of the case are sufficiently stated for the purposes of this report
in the judgment of the Judges composing the Division Bench and in tha

judgment of tbe other Judges to whom the appeal was referred.

Mr. Leach and Munshi Hanuman Prasad, for the appellant.
Pandit Nand Lai, for the respondent.
The judgments of the Judges of the Division Bench were as follows :

SPANKIE, J. The Assistant Collector in this case referred a rent

suit, under s. 93 of Act XVIII of 1873, to arbitration by consent of parties.

He determined the suit and made his decree in accordance with the award.
In appeal the Judge maintained the decree. It is contended in second

appeal that, in the absence of any provision in the rent law permitting
reference to arbitration, the Assistant Collector had no authority to act as

he did act, and that his decree and the decision of the Judge supporting it

are bad.

It is argued that s. 96 of the Eent Act expressly authorizes reference

to arbitration by consent of parties on applications made under s. 95 of

the Act, but the law is silent as regards arbitration in suits. This is so,

and I feel the weight of the argument
It might perhaps be answered that Eevenue Courts, as defined in

s. 3 of Act XIX of 1873, published simultaneously with Act XVIII, have

general authority under s. 220 of Act XIX of 1873 (which amends and
consolidates the law as to land revenue and the jurisdiction of revenue

officers), with consent oi parties, to refer any dispute before them to arbit-

ration. But the Eevenue officers who can do so are tbe Commissioner
of a Division, the Collector of a District, an Assistant Collector of the first

class, and an officer in charge of a Settlement, or an Assistant Settlement

Officer.

* Second Appeal, No. 595 of 1878, from a decree of H. G. Keene. Esq., Judge of

Agra, dated the 8th March 1878, affirming a decree of Pandit Debi Prasad, Assistant

Collector of Muttra, dated the 23rd November 1877.
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Now Assistant Collectors of the second class can try certain suits

under Act XVIII of 1873, but they are not included in s. 220 of Act XIX
of 1873. To this objection it might be said that, when the Assistant

Collector of the second class tries Suits under s. 121] 93 of Act XVIII of

1873, within the limits of s. 98, he is practically exercising the full powers
of an Assistant Collector of the first class. This, however, would not be
a very satisfactory solution of the objection. It is, I think , more prob-
able that the framers of Act XVIII of 1873 either accidentally omitted to

provide for reference to arbitration in suits, or overlooked altogether the

necessity of doing so. At the same time it might be urged, as indeed
the lower appellate Court urges, that it is difficult to

"
believe that it was

in the intention of the Legislature, in enacting s. 96 of Act XVIII of 1873,
to deprive parties of an wholesome privilege which they enjoyed before :

rather it should seem their intention was to strengthen and extend the

privilege by applying to applications a power which before only applied
to suits." Be tdais as it may, I would rest my judgment in this case on the

circumstance that, though there is no provision in the Ace for a reference

to arbitration, there is no prohibition of it. It appears to be the rule that,

with few exceptions, if any, now all suits may as a matter of right be re-

ferred to arbitration by consent of parties, and it would be intolerable

perhaps if litigants were not allowed full liberty to adjust their difference^
in the mode which, after the case has been taken into Oourt^ might be

feund most convenient and most likely to lead to a friendly and final

settlement of disputes.
This is not a case in which it was sought to divesfc the ordinary

jurisdiction of the Kevenue Court. There was no agreement to keep out

of Court. The reference to arbitration sprung out of the introduction of

the case into Court.

The suit was instituted on the 1st June 1877 : defendant filed a

written statement in reply on the 9th July : witnesses were examined on
behalf of both parties on the 6th and 16th August : and reference to tbe

arbitrator was made on tbe 27th August : and after hearing objections

against the award, it was made the basis of the decree by the first Court.

Under s. 144 of tbe Act, the Court may, from time to time, in order to

the production of further evidence, or for other sufficient rea&on to be

recorded by the Court, adjourn the hearing of any case to such day as

to it may seem fit. In eome degree this reference to arbitration was
adjournment to the case for

"
sufficient reason," that is to say, to meet

the written [122] wishes of both parties and to settle the dispute. But
the judgment of the Court (s. 151) is in accordance with the provision

of the section. With this view of the case, I cannot say, in the absence

of any prohibition in the Act to the submission of the record in its

final stage to a referee on the motion and by consent of parties, that

the suit was not heard and determined in the manner provided by the

Act, which is all that is obligatory, assuming that there was no illegality,

the decision being in accordance with the award.
I would not allow the appeal on the objection taken, but would

affirm the judgment of the lower appellate Court.

STUART. C. J. This is a second appeal to this Court from the

judgment of the Judge of Agra, in appeal to him from a decree of the

Assistant Collector of Muttra.

The suit was originally instituted in the Court of tho Assistant

Collector of Muttra, for the recovery of Es. 484-8-0, principal and interest,

on account of arrears of rent for the rabi crop for 1281 Fasli ; and in the
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1879 course of the procedure before that officer the parties filed a consent to

JAN. 31. refer the matter in dispute to arbitration, upon which the Assistant

Collector made an order referring the suit to arbitration accordingly, and
an award was made in the plaintiff's favour by an arbitrator, with some
alleged irregularities on bis part which, however, need not here be referred

to, as they are immaterial to the appeal now before us. The Assistant

Collector upheld the award and made a decree in conformity with it, and

2 1. 119. from this decree an appeal was taken to the Judge, in which it was contend-

ed, among other things, that there was no provision in the Bent Act,

XVIII of 1873, authorising such an arbitration as bad taken place in this

ease, and that the whole proceedings therefore in the disposal of the suit

were irregular. This plea the Judge disallowed, and the defendant has
now preferred a second appeal to this Court on the same plea, and it is

the only reason of appeal before us.

I am of opinion that the Judge is wrong, that the plea is well founded,
and that therefore the present appeal must be allowed. In his judgment
the Judge appears to me to misapprehend the ease before him when he

says that it is
"

a question as to whether an [123] award willingly resorted

to by the parties ought to be set aside ;" and be goes on to observe that the

present Bent Law, "as is notorious, is very defective in regard to procedure,

having been entirely carried through the Legislature by officials who bad
no judicial experience." Now the material question as regards the arbitra-

tion was not whether it was willingly resorted to but whether, willingly or

not, it was a valid and competent proceeding in itself ; and as to the Bent
Act, it may have its defects, but I do not think it deserving of the sweeping
censure passed upon it by the Judge ; and in regard to bhe question in this

appeal respecting tbe arbitration that was ordered and took place, the Act

appears to me to be very clear indeed. In my opinion this question must be

determined solely with reference to the express provisions of the Bent Act.

By s. 93, whieh is the commencement of
"
Ch. V, Jurisdiction of Courts,"

it is provided that "except in the way of appeal as hereinafter provided, no
Courts other than Courts of Bevenue shall take cognizance of any dispute or

matter in which any suit of the nature mentioned in thia section might be

brought, and such suifrs shall be heard and determined in the said Courts

of Bevenue in the manner provided in this Act, and not otherwise :" and the

very first class of suits mentioned as falling under ibis absolute and exclusive

provision are suits for arrears of rent on account of land, which is the nature
of the suit in the present case, and there is not a word in this section about

referring suits to arbitration, whether with or without the consent of the

parties. Nor is this tbe less remarkable from tbe fact that a subse-

quent s. 96 provides for the reference to arbitration of "applications
"
as

these are enumerated in s. 95. Section 96 provides that all applications

under s. 95 "shall be made, &e., and may, with the consent of the parties,

be referred to arbitration under ss. 220 to 231, both inclusive, of the

North-Western Provinces Land Bevenue Act, 1873." There is here not a

word about the reference to arbitration of the suits mentioned in s. 93,

which on the contrary provides that such suits "shall be heard and deter-

mined in the manner provided by the Act, and not othenvise." Of course

there is nothing to prevent parties to such suits themselves of their own
private consent referring them to arbitration, and agreeing that the award
under such a private arbitration shall be binding [124] on themselves. But
so far as arbitrations of such suits before or by the order and authority of

the Bevenue Courts are concerned, there is no procedure for, because there

is no law authorising, them. On the contrary, s. 93 may fairly in this
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respect be argued to be prohibitory by force of the absolute and
exclusive language of its sanction, the suits mentioned in it being, as I

have already pointed out, enacted to be heard and determined in the

manner provided and not otherwise, To say the least indeed, this s. 93
is abundantly pregnant with a meaning sufficient to exclude referenees

of such suits as the present to arbitration before the Court, and it appears
to me plainly to show such an intention. But, on the other hand, such
suits are not in the least inconsistent with express provisions for a

reference to arbitration, if this had been intended and incorporated with
the other provisions of Aot XVIII of 1873. We must, however, take that

Act as we find it, and a careful examination of it has satisfied me that,

giving even the widest meaning to its terms, there can, under s. 93 or

any other part of it, be no reference to arbitration before the Courfc in

such a suit as the present.
But it was suggested at the hearing that, although the Rent Act does

not provide for the arbitration of such suits, it does not expressly prohibit

them, and that it is legitimate to argue in their favour from the provi-
sions as to arbitrations in the contemporaneous Revenue Act, XIX
of 1873. By s. 220 of that Act it is provided that a Commissioner
of a Division and other Revenue officers mentioned

"
may, with the eonsent

of the parties, by order, refer any dispute before him to arbitration, and
that certain other Revenue officers may, by order, refer any dispute before

him to arbitration without the consent of fche parties." And fche subse-

quent sections of the Revenue At, from ss. 221 to 231 inclusive, contain

anxious provisions for the regulation of and procedure to be observed in

such arbitrations and for the enforcement of awards made in them. Now
there can be no doubt that, if such an attempt to supply the supposed
defects of the Rent Act, by importing into it the anxious arbitration provi-

sions of the Revenue Act, could be entertained, such an arbitration as was
ordered in the present case was a reasonable and valid proceeding, as of

course on the same grounds all the suite mentioned in s. 93 of the Rent
Act could [123] be referred to arbitration, its exclusive and prohibitory

language notwithstanding. But the fair argument is to my mind of a very
different and indeed totally opposite nature. For it appears to me that the

very fact of these arbitration provisions in the Revenue Act having been

left out in the Rent Act, which was passed on the same day, may not only
be fairly contended to show, but must be judicially considered by us as

showing, that it was not in the mind and intention of the Legislature to

allow them, and that the necessary force of the exclusive language of the

Rent Act, without the use of any express prohibition on the subject, baa

this effect.

I must not omit to notice another argument that was used at the

hearing against the validity of arbitrations before the Court of suits of the

kind described in s. 93 of the Rent Aot, XVIII of 1873. That arguments
was derived from the previous Rent Act, XIV of 1862, and to my mind it

has considerable cogency. By s. 14 of the latter Act it is enacted that
"
the provisions of ch. VI (relative to arbitration) of the Code of Civil

Procedure shall apply to suits under the said Act X of 1859 (tha previous

Rent Act) and under this Act." So that;, until the present Rent Aot was

passed, there was full provision for a reference to arbitration in such a suit

as the present, but there is no corresponding provision in the present Aot,

and the very fact that it has been left out in the present Rent Act may I

consider be allowed to lend no little force to the contention that the express

provision of the present Act muse be understood as limited in this respeet.
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1879 Such is the conclusion to which I find myself driven by the language
JAN. 31. of the present Eent Act, XVIII of 1873. The question before us is nob one

respecting any principle of rent law, or as to who are or who are not

APPEL- Revenue officers in such a ease, but whether Revenue Courts in administer-

LATB ing s - 93 f fcQ at Bent Act, be the officers who they may, have power to

GiVIL refer the suits therein mentioned to arbitration. To this question there can
'

be but one answer. Most clearly these Conrfcs have no such power, and the

2 A. lift, order of reference made in the present case, with the recorded consent of

the parties, was altogether ultra vires of the officer who made it.

At the same time it is difficult to understand why euch should be

the law, for there appears to be no reason in equifcy or policy [126] why
such suits as ara mentioned in s. 93 of Act XVIII of 1873 should not be

referred to arbitration, in the same way that
"
applications" under s. 96 of

the same Act and "disputes" as provided by the contemporaneous Revenue
Act XIX of 1873 may be. However, it is not our duty to speculate about

these considerations, but to accept and apply this written law as we find

it. If the intention of the Legislature was noi of the nature which I have,

in the way of argument, given it credit for, and there has been an accidental

omission in the present Rent Act, this can be supplied by the same

legislative authority which passed it ; but, however that may be, we, as a

Court of justice, bound to interpret and apply the law according to

recognised principles of legal eonstruction, can only look for the legislative

intention to the letter of the Act itself, and behind or beyond its own
terms we cannot go ; and that being so, I think it must be conceded that

the reasoning I have arplied to the present case must be given effect to,

and that our judgment should be for the appellant.

I would therefore allow this appeal, setting aside the arbitration

proceedings complained of, the award therein, and the orders of both the

lower Courts, and I would remand the case for re-trial on the merits under

s. 562 of Act X of 1877. The costs of this remand to be costs in the suit,

and to abide the result of the re-trial.

JUDGMENT.
The judgment of the Judges to whom the appeal was referred

(PEARSON, J., TURNER, J., and OLDFIELD, J.) was delivered by
TURNER, J. The appellant instituted in the Revenue Court a suit

for rent against the respondent. The respondent denied liability to the

appellant and questioned the amount. The cause came on for trial before

Pandit Debi Prasad, an Assistant Collector of the first grade. After

evidence had been taken the parties agreed to refer the matters in dispute
to the arbitration of a single arbitrator whom they named. Having
executed an agreement to this effect they presented a petition to the

Assistant Collector, informing him of the agreement at which they had
arrived and praying that the record might be sent to the arbitrator. The
agreement was produced in the Revenue Court, and thereupon the Assistant

Collector assented to the proposed arbitration and sent the record [127]
to the arbitrator, requesting him to snbmit his award in a week. The
arbitrator ordered the parties to attend on a day named, and when no one

appeared for the appellant at the time fixed for the meeting, the arbitrator

first recorded a proceeding declining to enter upon the arbitration, but

having received a letter from the appellant stating he would attend at 4 P. M.,

aad that the evidence on his part was on the record, the arbitrator with-

drew his refusal and proceeded to determine the matters referred to him
without any objection being taken on the part of the appellant. A few
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days after the day named by the Court, the arbitrator submitted an award 1879
in favour of the respondent. The appellant objected that the arbitrator JAN. 31.

having once declined to act had no power to proceed with the reference

without a fresh agreement executed by the parties, and that the award APPEL-
could not be accepted inasmuch as it was not submitted within the time LATE
appointed by the Court. The Assistant Collector overruled both these QIVIL
objections and passed a deeree in favour of the respondent on the basis of

the award. 2 A. 119.
The appellant appealed to the District Court respecting the objections

he had taken to the award, and urging a new objection that the Rent Act

XVIII of 1873 contained no provision for the reference of suits to arbitra-

tion, and that the Eevenue Court was not otherwise empowered to make
the reference. The Judge, pointing out that the parties had willingly
resorted to arbitration, considered that the Procedure Code, Act VIII of

1859, which was in force when the suit was tried, should be equitably
followed in the silence of the Bent Law ; that the Legislature could not

have intended to deprive parties of a wholesome privilege which they had

enjoyed before the Rent Law of 1873 was passed, but that it was
rather the intention to extend the privilege by applying it to applications

as well as to suits ; the Judge also held that the Assistant Collector had

rightly overruled the objections taken by the appellant in the Revenue
Court, no misconduct having been proved on the part of the arbitrator.

The appellant then appealed to the High Court on the ground that, in

the absence of a provision in the Rent Act, the Assistant Collector was
not competent to refer the case to arbitration, and that no decree

could legally pass against him on the award. The [128] appeal came
on for hearing before a Bench composed of His Honor the Chief

Justice and Mr. Justice Spankie. (After referring to the judgments of

Staurt, C, J., and Spankie, J., and stating the grounds on which the

judgments of these Judges respectively proceeded, the judgment continued :)

There is no doubt force in the reasoning of the learned Chief Justice. It

is remarkable that, whereas the Legislature bad previously to the passing
of the Rent Act of 1873 facilitated the reference of matters in dispute to

arbitration by the application of the provisions of the Procedure Code to

rent suits, and whereas both in respect of applications under the Rent Act

of 1873 and in respect of any dispute under the Revenue Act of the same

year, special provision had been introduced to facilitate such reference, no
similar provision was made in the Rent Act of 1873 regarding the suits

triable under s. 93. But unless we are constrained to hold that the words
"

shall be heard and determined in the manner provided in this Act and
nob otherwise

"
necessitate the decision of every suit to which the provision

refers after trial by the Court, we are unable to regard the arguments to

which we have adverted conclusive. As we understand the general law,

parties to suits may, if they are so minded, before issue joined, refer the

matter in dispute to arbitration, and after issue joined with the leave of the

Court. The special provisions introduced into the Procedure Code and the

Land Revenue Act of 1873 did not create this right, but facilitated its

exercise and provided for the summary adjudication of questions which

might arise respecting the reference and award. Parties to suits and pro-

ceedings to which these special provisions have not been applied are

not in the absence of special prohibition deprived of the liberty to

submit their disputes to arbitration, but they cannot take advantage of the

facilities afforded by these provisions, and questions arising out of the

reference and on the award cannot be determined summarily.
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It is admitted that, unless we are to find it in the terms of s. 93, there

is DO other provision in the Eent Act which prohibits parties to the suits

mentioned in that section from referring the matters in dispute to arbitra-

tion. Do then the terms of s. 93, on which His Honor the Chief Justice

has laid stress, necessarily impart such a prohibition ? We consider that

when read with the context they do not constrain us to this conclusion.

The object of [129] the whole clause was to confine the cognizance of the

matters therein mentioned to Courts of Eevenue, and to prohibit other

Courts from taking cognizance of them, and it was declared that such
suits as were mentioned in the section should be heard and determined

by the Courts of Eevenue in the manner provided in the Act and not

otherwise, in order the more emphatically to assert the sole jurisdiction of

the Courts of Eevenue in such matters, and not with a view to deprive
the Courts of Eevenue of any ordinary power possessed by Courts of

Justice, nor the parties of any liberty or privilege which are ordinarily

enjoyed by parties to suits.

In the case before the Court, the parties of their own motion consent-

ed to a reference, and issues having been joined properly applied to the

Court for its sanction. The Eevenue Court was in our judgment compe-
tent to accord sanction, and on receiving the award to act on it. The
appeal should then in our judgment be dismissed, and with costs.

Appeal dismissed.

2 A. 129 = 3 lod. Jar. 518.

APPELLATE CIVIL.

Before Mr. Justice Turner, and Mr. Justice Oldfield.

BINDA PBASAD (Plaintiff) v. MADHO PRASAD AND OTHERS
(Defendants).* [31st January, 1879.]

Act VIII of 1859 (Civil Procedure Code), s. 194 Decree payable by Instalments Act
X of 1877 (Civil Procedure Code), s, 210.

Qu&re. Whether "
a decree for the payment of money" means merely what is

commonly known as a money-decree, or includes a decree in which a sale is ordered
of immoveable property in pursuance of a contract specifically affecting such
property, within the meaning of s. 194 of Act VIII of 1859 and s. 210 of Act X of
1877.

Where a Court, on the ground that the defendant was "
bard pressed," directed

the amount of a decree to be paid by instalments extending over ten years and
allowed only one half of the usual rate of interest, held that there was no "suffici-
ent reason "

for directing payment of the amount of the decree by instalments,
and that such Court had exercised its discretion injuriously to the plaintiff by
the length of the period over which the instalments were extended, and by
allowing a rate of interest less than the ordinary rate.

[F., 2 N.L.R, 179 (187).]

THIS was a suit on a bond for the payment of money which
charged certain immoveable property with such payment, This bond
was dated the 6fch January 1874, and the obligors, defendants [130] in this

suit, agreed therein to pay the principal sum, Es. 4,800, together with
interest at 12 per cent, per annum, by the end of December 1874. The
suit was instituted on the 27th September 1877, the plaintiff claiming

*
First Appeal, No. 61 of 1878, from a decree of Babu Ram Kali Chaudhri, Sub-

ordinate Judge of Cawnpore, dated the 4th February 1875,
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Bs. 6,945-5-6, principal and interest, calculating the interest from the 6bh 1879

January 1874 to the 27th September 1877 at 12 per cenfc. per annum. JAN. 31.

The defendants admitting the execution of the bond, contended in their

written statement that the plaintiff was not entitled to interest after the APPEL-
end of December 1874, and prayed that the amount of the decree which LATE
the Court might make might be paid by instalments of Es. 700 per

annum, without interest. The Court of first instance held that the plaintiff

was entitled to the interest claimed by him ; and, observing that the 2 A. 129 =

plaintiff was willing to take a decree directing that the amount claimed by 3 ind. Jar.

him should be paid by the defendants by three annual instalments, but that 518.

the defendants desired annual instalments of Es. 700, continued as follows :

"
I, considering them (defendants) to be hard pressed, hold it to be not

unfair to the plaintiff if instalments be fixed at the rate of Es. 800 per

annum, accompanied with the stipulation for payment of interest at eight

annas per cent, per mensem on each instalment : the plaintiff's suit with
costs and future interest at eight annas per cent, per mensem is therefore

thus decreed against the defendants and the property hypothecated ; the

whole sum claimed and the costs of the suit are payable by instalments at

the rate of Es 800 per annum, the first instalment being payable by the

end of the year from this date, and interest at the said rate should ba paid
on each instalment from this date : if any instalment with interest on it

be not paid by the due date, the plaintiff will have the right to realise at

once all the unpaid and unexpired instalments, together with interest at the

said rate from this date until liquidation, from the hypothecated property
in the first instance, and if any balance remain due, the same from the

other properties of the defendants as well as their persons."
The plaintiff appealed to the High Court against this decree, contend-

ing that the Court of first instance was not competent to direct payment
of the amount by instalments, and that, even if competent to do so, it had

improperly exercised its discretion in so doing.

[131] Pandits Bishambhar Nath and Ajudhia Nath, for the appellant.
Babus Oprokash Chandar, Ram Das, and Beni Prasad, for the res-

pondents.

JUDGMENTS.
The following judgments were delivered by the High Court:

TURNER, J. The appellant, being the bolder of a mortgage for

Es. 4,800 and interest, brought this suit to recover the debt by the sale

of the mortgaged property, and also by the ordinary process of execution

against the person and property other than that mortgaged of the debtor.

The term of the mortgage had expired, and the defendant made no defence

save that interest was not payable after the expiry of the term, but he prayed
the Court would order the payment of the debt by instalments of Es. 700

per annum, and without interest. The Court below held that, even if the

terms of the mortgage-deed did not distinctly provide for the payment of

interest after the expiry of the term, the plaintiff was entitled to recover

interest as damages, and to this finding no objection has been taken on

appeal, but it has also considered that, inasmuch as the defendant was
hard pressed, it might fairly award that the debt should be payable by
instalments of Eg. 800, and should bear interest at the rate of 6 per cent.

The plaintiff has contended in appeal that the decree varies the contract

specifically affecting the security, and that the Court was incompetent
to direct payment of the mortgage-debt by instalments, that if it had the

power to do so it has not properly exercised its discretion in so doing, in
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518.

that there were no sufficient reasons for ordering payment by instal-

ments, that the instalments ordered defer the complete payment of

the debt for a longer period than is equitable, viz., ten years, and that on

deferring the sasiefaction of the debt for so long a period the Court ought
to hare allowed the usual rate of interest, viz., 12 per cent, per annum..

The Code recognizes the distinction which is well known in our Courts

between money -decrees and decrees for the recovery of a debt by the sale

of property mortgaged for its satisfaction. I may refer to the provisions
of ss. 322 and 323, and I therefore incline to the opinion that the provi-
sions of s. 210 were intended to apply to what are commonly known as

money-decrees, and not to decrees 132] in which a sale is ordered of

immoveable property in pursuance of a contract specifically affecting the

property.
There are some instances in which debts are contracted without any

specific agreement as to the time of payment, and when it is shown that

dealings have been conducted on this footing and no injury is done to the

creditor by ordering payment by instalments, the Court may be well in-

trusted with a discretion to arrange the payment of a debt by instalments,
but when a contract is distinctly made for payment on a date certain

for the purpose of enabling the creditor to obtain punctual payment, the

circumstance that the payment is secured by an hypothecation of property

ought not to deprive him of that right. We have, moreover, to interpret
the law without examining its policy, and it would, in my judgment,
probably be held that the provisions of s. 210 apply, as in terms they appear
to apply, only to decrees for the payment of money.

In the case before the Court the plaintiff sought not only a money-
decree but a dereee for the sale of the property in pursuance of the

contract by which it was specifically affected, and therefore, if the

construction I incline to put on the terms of s. 210 be right, in the absence
of consent on the part of the plaintiff the Court had no power to vary the

contract and direct payment by instalments, but if it had that power, I

am of the same mind with my honorable colleague, that there was no
sufficient reason for its exercise in this case, and that it has exercised it

injuriously to the plaintiff by the length of the period over which fitie

instalments are extended, and by allowing a rate of interest less than the

ordinary market rate on mortgages of land when the payment is so long
deferred. On this ground I also concur in the result of the judgment
of my honorable colleague.

The proceeding to which the Subordinate Judge adverts as containing
a consent on the part of the appellant to take payment by instalments has
been considered. The appellant's pleader on doubt stated his client was
willing to take payment by instalments spread over three years, but his

offer was not accepted, and he was therefore at liberty to insist on the

payment of the debt forthwith. I concur then in the decree proposed by
my honorable colleague.

[133] OLDPIELD, J. The_ plaintiff sufd for the recovery of a sum
of money with interest secured by the mortgage of immoveable property.
The lower Court found in favour of the plaintiff as to the amount due, but

made a decree to the effect that the whole Bum and the costs of the suit

should be paid by instalments of Es. 800, the first instalment being payable
by the end of the year, and interest at the rate of 6 per cent, per annum
should be paid on each instalment from date of decree, and if any instalment

with interest on it be no*"- paid by the due date, the plaintiff will have the

right to realise at once the amount due from the hypothecated property in
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the first instance, and then from other properties of the defendants as 1879

well as their persons. JAN - 31<

The question in the appeal preferred by the plaintiff is whether the

order directing the payment by instalments can be set saida, and an order APPEL-
made for enforcement of the hypothecation by sale of the property in the LATB
event of the immediate non-payment of the debt. CIVIL.

The lower Court's order has been made under s. 194 of Act VIII of

1859, and a question has been raised whether that section is applicable 2 A. 129 =
to decrees for the payment of money by sale of inamoveable property. 8 lod. Jur.

I should hesitate to hold that the section contemplates a distinction of the 518.

kind suggested, and I incline to think that, whether the decree decrees

the payment of money simply, or prooeeds to direct its realization by sale of

particular property mortgaged as security in event of non-payment, it is

still a
"
decree for the payment of money" in the words of the section, when

the Court may order the amount to be paid by instalments. There seems
no reason why a simple debt should, when decreed, be payable at the

discretion of the Court by instalments, and not a debt secured by the

mortgage of immoveable property. On the contrary when there is such

security there is all the less risk to the creditor from delay in payment
incident to payment by instalments.

But it is only on sufficient reason being shown that a Court can exer-

cise the power allowed, and no sufficient ground is disclosed here. All

that the Subordinate Judge says on the point is that the defendants are

hard pressed, and he holds it not unfair that the instalments should be

paid at the rate of Es. 800 per annum. The reason [134] assigned amounts
to nothing more than an inability to pay, but that is no sufficient reason

why execution should not at once proceed. It is denied that the plaintiffs

were willing to allow the defendants to pay the debt by instalments, but

at any rate any offer made was not accepted, and there is no reason why
the claim should not be decreed. The decree should be modified and the

claimed decreed, with costs and interest at 6 per cent, from date of the

institution of the suit, by sale of the property hypothecated, and this

appeal decreed with costs.

2 A. 134.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfteld.

SARASUTI (Defendant) v. MANNU (Plaintiff]-* [23rd January, 1879.]

Declaratory Decree Hindu Lawlnlieritance. Sudra Illegitimate Son.

In a suit merely for a declaration of right in respect of certain property, the
lower appellate Court, considering that the suit was really one for the possession
of euch property, allowed the plaintiff to make up the full amount of Court-fees

required for a puit for possession. The plaint in the suit was not amended, and
the lower appellate Cnirt eventually gave the plaintiff a declaratory decree.

Held, on second appeal by the defendant, who objected that a suit merely for a

declaratory decree could not be maintained, that such objection ought not to be

allowed under the circumstances.

Second Appeal, No. 833 of 1878, from a decree of W. Young, Esq., Officiating

Judge of Mainpuri, dated the 29th June, 1878, reversing a decree of Maulvi Humid
Hasan Khan, Subordinate Judge of Mainpuri, dated tha 32nd February, 1877.
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The illegitimate offspring of a kept woman or continuous concubine amongst
Sudras are on the same level as to inheritance as the issue of a female slave by
a Sudra. Under the Mitakshara Uw the son of a female slave by a Sudra takes

the whole of his father's estate, if there be no sons by a wedded wife, or daughters
by such a wife, or sons of such daughters. If there be any such heirs tfee son of a
female slave will participate to the extent of half a share only. Held, therefore

that M,the illegitimate son of an ahir by a continuous concubine of the same caste,
took his father's estate in preference to the daughter of a legitimate son of hie

father who died in the father's lifetime.

[H.P., 28 C. 194 (202) ; P., 6 A. 329 (33i) = A.W.N. (1884) 100
; 7 M. 407 (411) ; 6 C P.

L.R. 144 (146) ; R., 21 A. 99 (101) ; 30 A. 508 = 5 A.L.J. 629 = A.W.N. (1903)

229; 32 B. 562 = 10 Bom. L. B. 736; 34 M. 68 = 5 Ini. CUs. 919 = 20 M.LJ.
350= 7 M.L.T. 161 = (1910) M.W.N. 133; 16 C.L J. 335 = 17 C.W.N. 442 = 17

Ind. Cas. 276 ; Expl., 19 C. 91 (104 & 105).]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

Lala Lalta Prasad, for the appellant.

Mr. Conlan and Babu Barodha Prasad, for the respondent.

JUDGMENT.

[135] The judgment of the High Court was delivered by
OLDFIELD, J. The plaintiff, who is an ahir, brought this suit for a

declaration of his right as heir to all the property left by his father, Baldeo
Prasad. The Court of first instance found the plaintiff to be an illegitimate

son of Baldeo Prasad, and therefore nob entitled to inherit. The appeal
came before the Judge, Mr. Tyrrell, and, on an objection as to the

insufficiency of the stamp, he permitted the plaintiff to make up the full

amount of fees required for a suib for possession of the property, which the

Judge considered was the real object of the suit. He also found plaintiif to

ba the illegitimate son of Baldeo Prasad by a woman of the ahir class, and
he remanded the suit for a finding as to the custom prevailing in resoeet

to the right of inheritance of such a son. The appeal was finally disposed
of by Mr. Young, before whom the finding on the issue remitted came,
which was to the effect that fcha issue of a concubine of the same caste

inherits property equally with the children of the lawful wife. Mr. Young
has held on the precepts of Hindu law, and without allowing distinctions

with reference to the kind or degree of illegitimacy that the illegitimate

offspring of a Sudra by a woman of the same caste will have a right of

inheritance in default of legitimate male issue, and ha has given a decree

declaring the plaintiff to hava established his right in the property in suit.

The first plea in appeal takes the objection that a suit for a declaration

of right cannot be maintained. We consider the plea cannot now ba allowed

under the circumstances. There is no doubt that the claim is one for a

declaration of a right only, and that the plaint has never been amended, and
the decree passed is only for a declaration of a right, but the plaintiff has

paid full institution fees, and we are not disposed to throw out the suit at

this stage.

The next plea is to the effect that it is only the son born of a female

slave as distinct from a concubine who can inherit the property of a Sudra.

We consider that the plaintiff's right of inheritance is one which should be

determined by Hindu law, and the law of succession applicable is stated

in Mitakshara, ch. i, s. xii r vv. 1 and 2, and is to the effect that the son

begotten on a [136] female slave takes the whole estate if there be no sons

of a wedded wife or daughters of such a wife or sons oi daughters ; but if

there be any of the above-named heirs the son of a female slave will
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APPEL-

LATE

CIVIL.

participate for half a share only, Rahi v. Govind (1) ; Chuoturya Uun- 1879
murdun Syn v. Sahib Purhlad Syn (2) and Inderan Valungypuly Taver v. JAN. 23.

Bamaswamy Pandia Talavar(3) may be referred to for authority that illegi-

timate sons of Sudras inherit as heirs ; and there is authority for holding that

there is no such distinction as is contended for between a son born of a slave

and of a concubine. Tbe question will be found very fully discussed in the

decision of the Bombay High Court above cited, which held that the

illegitimate offspring of a kept woman or continuous eoceubine (and that is 2 k 134

what the plaintiff before us is found to be) amongst Sudras are on the

same level as to inheritance as the issue of a fatnale slave by a Sudra, and
this view accords with the opinion exjjiessed in a decision of the Madras
High Court (4), and is in accordance with Strange's Hindu Law, 4fch ed.,

p. 69 ; West and Buhler, 2nd ed,, p. 110 ; and Colebrooke's Dayabhaga,
ch. ix, vv. 29, 30, 31, and Digest, Bk. v, ch. iii, v. clxxiv. It is opposed to

a decision of the Calcutta High Court (5) and to a note to be found in

Macnaughten's Hindu Law, vol. ii, p. 15. The former is a case decided

by the law of the Bengal school, and the decision proceeds very much on

rejecting the hitherto accepted translation by Colebrooke of passages in the

Dayabhaga, and the opinion expressed in Macnaughten's Hindu Law does

not seem to accord with what was held in a case reported at p. 256 of the

same volume.

The plaintiff is heir in preference to the defendant, who is the daughter
of a legitimate son of Baldeo Prasad, who died in his father's lifetime, and
it is not urged that there are any nearer heirs living. The other pleas in

appeal have no weight. We dismiss the appeal with costs (6).

Appeal dismissed.

2 A 137.

[137] APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

KALIAN DAS (Plaintiff) v. TIKA BAM AND ANOTHER (Defendants)*
[3rd February, 1879.]

Act XVHl 0/1873 (N.W.P, Rent Act), s, 95 (m) and (n) Jurisdiction Civil Court
Revenue Court.

T, the occupancy-tenant of certain land?, gave A" a lease of bis occupancy-rights
for a term of twenty years. In the execution of a decree for the ejectment of T
from such lands obtained by the landholder against T in a suit to which K was
no parly, K was ejected from such lands. This decree was subsequently set

aside, and T recovered the occupancy of such lands. Held, in a suit by Jt against
T and the landholder, in which K claimed the occupancy of the lands and mesne
profits for the period during his dispossession, in virtue of the lease, that the suit

was one cognizable in the Civil Courts and not one on the subject-matter of

* beoond Appeal, No. 878 of 1878, from a decree of G. L. Lang, Esq., Officiating

Judge of Aligarh, dated the llth June 1878, reversing a decree of Maulvi Farid ud-din

Ahmad, Subordinate Judge of Aligarh, dated the 22od December 1877.

(1) IB. 97. (2) 7 M.I.A. 18. (3) 3 B.L.R.P.C. 1,

(4) Pandaya Telaver v. Pnli Telaver, 1 M.H.C.R. 478.

(5) Narain Dhara v. Rahhal Gain, 1 0. 1.

(6) The plaintiff in this case was presumably not the offspring of an incestuous or

adulterous intercourse. Such offspring it has been held cannot inherit Bee Dalti

Parisi Nayudu v. Dati Banqa.ru. Nayudu, 4 M.H.C.R. 204.
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1879 which an application of the nature mentioned in s. 95 of Act XVIII of 1878

FEB. 3. could have been made, so ae to give the Courts of Revenue exclusive jurisdiction
'

in such matter.

APPEL- THE facts of this ease were aa follow : Balkishen and Seva Earn were
LATE the tenants with a right of occupancy of certain lands. Gobind Earn, the

CIVIL. Karinda of Thakur Das, the zemindar of these kinds, sued in his own
name Balkishen and Seva Ram in the Eevenue Court for arrears of rent

2 A. 137. and to eject them, and eventually obtained a dearee on the 25fih August
1871. On the 26th August 1871 Balkishen and Sbeva Earn gave Kalian

Das a lease of their occupancy rights in the lands for a term of twenty

years. On the 25th July 1872 the decree dated the 25th August 1871 was
in effect set aside by the appellate Court on the ground that the Eevenue

Court of first instance had no jurisdiction. Notwithstanding this exe-

cution of that decree was taken out by Gobind Ram, and on the 18th April

1873 Kalian Das, who had obtained possession of the lands as lessee of

Balkishen and Seva Earn, was dispossessed. Subsequently the appellate

Court granted a review of the judgment, dated the 25th July 1872, and on

the 1st July 1874, it dismissed Gebind Eam's suit on the ground that

Gobind Ram could not sue in his own name. The decision of the appel-

late Court dated *he 1st July 1874 was affirmed by the High Court on

special appeal. While the special appeal was pending Balkishen and Seva

Ram both died, and Thakur Das also died. On the deaths of these persons

[138] Tika Earn, the heir of Balkishen and Seva Ram, and Ganga Kuar,
the widow of Th&kur Das, entered into an agreement with each other, under

which Tika Ram recovered the occupancy of the lands. In 4ugust 1877

Kalian Das brought tbe present suit in the Civil Court against Tika Earn

and Ganga Kuar, claiming a declaration of this right to, and possession of,

the lands in virtue of tbe tease, and also certain mesne profits. The Court

of first instance gave him a decree, holding that the suit was cognizable in

the Civil Courts. On appeal by the defendant Tika Ram, tbe lower

appellate Court dismissed the suit, referring the plaintiff to the Revenue

Courts, on the ground that tbe subject-matter of the suit was one on which

applications ot the nature mentioned in (m) and (n), s. 95 of Act XVIII of

1873, might be made, and of which, therefore, no Courts other than Courts

of Revenue could take cognizance under the provisions of that section.

The plaintiff appealed to the High Caurt contending that the suit

was cognizable in the Civil Courts.

Babu Jogindra Nath Chaudhri, for the appellant.
Munshi Hanuman Prasad and Lala Lalta Prasad, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by
SPANKIE, J. The plaintiff, appellant, is a sub-tenant, claiming

trader a lease for a term of twenty years. The occupancy-tenant, defendant,

under whom he holds was ejected in execution of a decree held by the

zemindar, also impleaded in this suit. Though plaintiff, appellant, was
no party to the suit in which a decree had been made against the

occupancy-tenant, he nevertheless lost his possession when the decree was
executed. Subsequently tbe decree of which execution was taken out

was set aside, and the defendant, the oceupaney-tenant, resumed posses-

sion of his holding, but refused to give it up to the plaintiff, his sub-tenant.

The suit is one which, in our opinion, is cognizable by the Civil Court,

and the claim not one regarding which application eould have been prefer-

red to the Collector under s. 95 of the Rent Act. We are fortified in this
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opinion by a precedent of this Court (1) [139] dated 1st March 1878. 1879

We decree the appeal, reverse the judgment of the lower appellate Court, FEB. 3.

and return the case to that Court for retrial on the merits. Costs will

abide the result of a new trial. APPEL-

Cause remanded.

2 &. 139.

CRIMINAL JURISDICTION.

Before Mr. Justice Pearson.

EMPRESS OF INDIA v. RAM ADHIN AND OTHERS.
[5th and 13th February, 1879.]

Act ZLVof I860 {Penal Code), ss. 71, 146, 147, 319, 323 Offence made up of several

ojfences Rioting Hurt.

Rioting and causing hurt in the course of such rioting are distinct offences and
each offence is separately punishable.

[R. , 7 A, 29 (31) ; 6 C. 718=*8 C.L.E. 390.]

THIS was an application to the High Court for the exercise of its

powers of revision under s. 297 of Act X of 1872. The petitioners, eight
in number, in pursuance of a common object, assaulted another party
composed of seven persons. In the affray which ensued members- of both

parties were injured. The petitioners were separately charged with, con-

victed of, and punished for offences under ss. 147 and 323 of the Indian
Penal Code by Mr. E. White, Joint Magistrate of Allahabad, on the 4th
November 1878 ; and these convictions and sentences were affirmed by
Mr. H. Lushington, Sessions Judge of Allahabad, on the 16dh December
1878.

Mr. Colvin, fcr the petitioners, contended that they could not be

punished both for the offence of rioting and for that of voluntarily causing

grievous hurt.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown.

PRELIMINARY JUDGMENT.
PEAUSGN, J. It is contended that both sentences under as. 147 and

323 of the Indian Penal Code cannot-, stand. In support of the contention

reference is made to the case of Queen v. Babiulla (2) disposed of by
Norman and Seton-Karr, JJ., on 16th January 1867. In that case the

prisoners had been convicted under PS. [140] 147 and 304, and it was
held that a separate charge for the former offence was not sustainable,

and that the fact of bis having been present as a member of the unlawful

assembly should have been treated as part of the evidence of the major
offence. Reference is also made to Mr. Justice Oldfield's ruling in tbe

case of Queen v. Mangrao (3). Tbe prisoner bad been convicted of an

attempt to kidnap and of wrongful confinement ; and it was held that the

two convictions could not be upheld. The case is postponed for a week
to enable the learned counsel for the petitioners to search for more prece-

dents in point.

(1) 8. A., No. 1115 of 1877, not reported.
(3) H. C. R,, N. W. P., 1874, p. 293.
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1879 The following judgment was delivered by the Court at the adjourned
FEB. 13. hearing of th& case :

FINAL JUDGMENT.

JURISDIC- PEARSON, J. To day it is brought to my notice that the learned

TION* Judges Norman and Seton-Karr in the case of the Queen v. Kallachand (1),_ disposed of by them on the 29nh April 1867, held riofciug armed with

2 A. 139. deadly weapons to be a distinct offence from stabbing a person on whose

premises the riot took place, and each to be separately punishable. It

appears that in the case of Queen v. Hargobind (2), decided by this Court

on the 7th July 1871, Mr. Justice Turner held that persons found guilty

of rioting may, if the circumstances warrant it, be convicted of the several

offences of rioting armed with deadly weapons, culpable homicide, and

grievous hurt. The learned Judge referred to the case of Rabi-ulla

mentioned above, and expressed his dissent from the ruling therein, and
observed that a different view of the law bad heretofore obtained in this

Court. It further appears that the learned Judges of the Calcutta Court

who disposed of Babi-ulla's case ruled in a different direction in the case

disposed of by them in the following month of April. On the whole the

precedents which have been produced are opposed to the contention in this

case. It is obvious to remark that rioting and unlawful assembly are

offences against the public tranquillity, while assault, hurt, &c., are offen-

ces affecting the human body. Seeing no sufficient reason for interference,

I reject this application.

Application rejected.

2 A. 141.

[141] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

BHIKHAM DAS (Plaintiff) v. PURA AND ANOTHER (Defendants)*
[7th February, 1879.]

Hindu Law Family dwelling-house Ancestral property Mortgage Sale in Execution

of decree.

L
t
a Hindu, mortgaged the dwelling-house of his family, such dwelling-house

being ancestral property. Held, in a suit against L's mother and wife to enforce

the mortgage, brought after L's decease, that the mortgage could be enforced.

Mangala Debi v Dinanath Bose (3) and Gauri v. Chandramani (4) distinguished.

[R , 27 M. 45 (5H= 12 M.L.J. 270 (275) ; 36 P.R. 1907 = 118 P.W.R. 1907 ; D., A.W.
N. (1887) 279.]

THIS was a suit against the widow and the wife of one Lachmi
Narain, deceased, for certain moneys charged by the deceased on, amongst
other properties, the dwelling-house of the family, such dwelling house

being ancestral property. .The defendants set up as a defence to the suit

that they had no other place to reside in except the family dwelling-house,
and that they possessed a right of residence therein, and Lachmi Narain

* Second Appeal, No. 968 of 1878, from a decree of H. Lushington, Esq., Judge
of Allahabad, dated the 20th May 1878, affirming a decree of Rai Makhan Lai, Subor-
dinate Judge of Allahabad, dated the 14th February 1878.

(1) 7 W.R. Or. 60. (2) H.C.R.N.W.P. 1871, p. 174.

(3) 4 B.L.R.O.J. 72 = 12 W-R.OJ. 35. (4) 1 A. 262.

640



I,] SAHAI PANDEY V. SHAM NARAIN 2 All. 142

was therefore not competent to mortgage the same. The Court of first

instance refused to give the plaintiff a decree for the sale of the dwelling-
house on the ground that the defendants possessed a right of residence

therein, and Lachmi Narain was consequently not entitled to mortgage
it. In support of this ruling the Court referred to Mangala Debt v.

Dinanath Base (1) and Gauri v. Chandramani (2). On appeal by 'the

plaintiff to the lower appellate Court, that Court agreed in the views of the

Court of first instance.

The plaintiff preferred a second appeal to the High Court, contending
that Lachmi Narain was competent to mortgage the house and the mort-

gage was enforceable.

Pandit Ajudhia Nath and Munshi Sukh Bam, for the appellant.

Pandit Bishambar Nath, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The decisions to which the lower Courts have referred

do not rule that an ancestral house cannot be sold in execution [142] of

a decree, if the judgment-debtor's widow be residing in it. They relate to

the question, not at present raised in this case, as to whether the widow
could be ousted by the auction-purchaser. In the present case the house
was hypothecated before the rights of the respondents arising out of the

demise of Lachmi Narain had accrued. We accept and decree the appeal
with costs, and in modification of the decree of the lower Court's decree

that portion of the claim which was dismissed by them.

Appeal allowed.

1879
FEB. 7.

2 A. 142.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

SAHAI PANDEY AND OTHERS (Defendants) v. SHAM NARAIN AND
ANOTHER (Plaintiffs).* [10th February, 1879.]

Mortg age First and second mortgages Assignment by mortgagee Rights of assignees,

ID March 1865 the proprietors of a certain share in a certain village mortgaged
the share to jR, giving him possession of the share, and stipulating that the mort-

gagee should take the profits of the share in lieu of interest, and that the mortgage
should be redeemed on payment of the principal sum without interest. In April
1865 R mortgaged his rights and interests under the mortgage of March 1865 to

S, retaining possession ot the share. In February 1869 the proprietors of the
share again mortgaged it to R for a further loan. Under this mortgage, R was
entitled to take the profits of the share in lieu of interest, and the mortgage was
redeemable on payment both of the principal sum due thereunder and of that
due under the mortgage oi March 1865 without interest, or the mortgagors were
entitled to redeem a certain portion of the share on payment of a proportionate
amount of such sums, without interest, on a particular day in any year. In

August 1872, S obtained a decree on the mortgage of April 1865, directing the

sale of R's rights and interests under the mortgage of March 1865 in satisfaction

of such decree. In May 1874 R ass'gned by sale to N his rights and interests

under tbe mortgage of February 1869 retaining possession of the share. In April
1877 R'a rights and interests under the mortgage of March 1865 were sold in

* Second Appeal, No. 948 of 1878, from a decree of G. Darnell. Esq., Officiating

Judge of Gorakbpur, dated the 13th July 1878. affirming a decree of Maulvi Sultan

.Hasan, Subordinate Judge of Gorakbpur, dated the 7th May 1878.

(1) 4 B.L.R.OJ. 72 = 12.W.R O.J. 35. (2) 1 A. 262.

APPEL-

LATE

CIVIL.

2 A. 141.

A I 81
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1879
FEB. 10.

APPEL-

LATE

CIVIL.

2 A. 1*2.

execution of the decree of August 1873, and were purchased by 8, who obtained

possession of the share. Held, in a suit by N against 8 to obtain possession of

the share in virtue of the assignment of May 1874, that, under the circumstances
of the case, S was entitled as against N to the possession of the share as first

mortgagee.

THE facts of this case were as follows : Tn March 1865 Gaya Prasad
and Shimbu Prasad, the owners of a four-anna share in a certain village

mortgaged the share to one Eamzan for [143] Es. 4,400, placing
the mortgagee in possession. Under the terms of this mortgage the

mortgagee was entitled to the profits of the share in lieu of interest, and
the mortgagors were entitled to redemption on .payment of the princi-

pal sum advanced without interest. On the 19th April 1865 Eamzan
sub-mortgaged the share to Sahai Pandey and certain other persons
for Es. 2,351, retaining the share in his own possession. Under the-

terms of this mortgage the mortgage-money was to be repaid together
with interest at nine per cent, per annum within one year. On the 5th

February 1889 Gaya Prasad and Shimbu Prasad again mortgaged the

share to Eamzan for a further advance of Es. 1,600. Under the terms of

this second mortgage the mortgagee was entitled to the profits of the share

in lieu of interest, and the mortgagors were entitled to redeem the whole
share on payment of the principal sums due under both mortgages with-

out interest, or a certain portion of the share on the payment of a

proportionate amount of such sums without interest on the 15th Jeth Sudi

of any year. On the 1st August 1872 Sahai Pandey and his co-mortgagees
obtained a decree against Eamzan on the mortgage dated the 19th April

1865, directing that his rights and interest under the mortgage of March
1875 should be sold in satisfaction of such decree. On the 16th May
1874 Eamzan assigned by sale to Sri Niwas and Sham N"arain his rights
and interests under the mortgage dated the 5th February 1869, he

retaining possession of the share. In April 1877 the rights and interest

of Eamzan under the mortgage of March 1865 were sold in bhe exe-

cution of the decree dated the 1st August 1872, and weve purchased by
Sahai Pandey and his co-mortgagees, the decree-holders, who obtained

possession of the share. The present suit was brought by Sri Niwas and
Sham Narain against Sihai Pandey and his co-mortgagees for the posses-
sion of the share in virtue of the assignment dated the 16bh May 1874,
and for certain mesne profits. The Court of first instance gave the

plaintiffs a decree for possession of sixteen-sixtieths of the share as repre-

senting Eamzan's interests under the second mortgage, the remaining
fifty-four sixtieths representing his interests under the first mortgage. On
appeal by the defendants the lower appellate Court affirmed the decree of

the Court of first instance.

[144] The defendants appealed to the High Court contending that

they were entitled as first mortgagees to the possession of the entire share.

Mr. Conlan, Pandit Adjudhia Prasad, and Lala Lalta Prasad, for

the appellants.
Pandit Bishambar Natk and Maulvi Mehndi Hasan, for the res-

pondents.

JUDGMENT.
The judgment of the Court was delivered by
OLDFIKLD, J. The facts found are these : The owner of the

property in suit, a four-anna share in a certain mauza, mortgaged it to

.Eamzan in 1272 Fasli for Es. 4,400 and put the mortgagee in possession ;
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a condition of the mortgage being that the mortgagee should enjoy the 1879

profits in lieu of interest, and the mortgage should be redeemed on payment FEB. 10.

of the principal. After this in the same year Eamzan sub-mortgaged the

same four-anna share to the defendants (appellants) for Es. 2,351, APPEL-

retaining possession of the share himself. Subsequently in 1276 Fasli the LATE
owner of the property made a second mortgage of the same share to CIVIL
Eamzan for Es. 1,600, on the same footing as to interest and enjoyment

*

of rents as the first mortgage, the mortgage being redeemable on payment 2 A. 142.

of the principal due on both mortgages, or a one-anna, one-pie share of the

estate being redeemable on payment of a proportionate amount of the
debt. Eamzan in 1281 Fasli sold his interest under this second mortgage
to the plaintiffs for Es. 1,800, but as has been found retained possession
of the mortgaged share. The defendants in 1279 Fasli (i.e., 1872 A.D.)
sued Eamzan on the mortgage in their favour and obtained a decree for

its enforcement, and in 1877, in execution thereof, sold Eamzan's interest,

which they themselves bought, and were put in possession of the share.

The plaintiffs now seek to dispossess them by virtue of the right under
the second mortgage made to Eamzan which they purchased.

On the facts found it appears to us that the defendants by reason of

their interest as sub-mortgagees of the whole four-anna share under the
first mortgage made to Eamzan, and as purchasers under the decree they
obtained against him of his interest under the first mortgage, are entitled

to possession of the property as [145] mortgagees in preference to the

plaintiffs, who have only obtained an assignment of the interest of

Eamzan under the second mortgage made to him. We therefore reverse

the decrees of the lower Courts, and decree the appeal and dismiss the
suit with costs in all Courts.

Appeal allowed.

2 A. 145 (F.B.).

FULL BENCH.

Before Mr. Justice Turner, Offg. Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie and Mr. Justice Oldfield.

BHAGWANTI (Defendant) v. EUDB MAN TIWABI (Plaintiff).*

[17th February, 1879.]

Act ZVI1I of 1873(N.-W.P. Rent Act), s. 9 Tenant at a fixed rate Ex-proprietary
Tenant Occupancy Tenant Inheritance to Bights of Occupancy.

Htld, that the proviso to the last clause of s. 9 of Aot XVIII of 1873 refers

only to the holdings of ex-proprietary tenants and occupancy tenants and not
to tenants at fixed rates.

THIS was a suit for, amongst other things, the possession of certain

land, being the holding of one Behsa, deceased, a tenant at a fixed rate.

The plaintiff, who was the third cousin of the deceased husband of Behsa,
claimed the holding by right of inheritance. The Court of first instance

gave the plaintiff a decree. On appeal by the defendants they contended

that the plaintiff, being a collateral relative of Bebsa, and not having

" Second Appeal, No. 1435 of 1877, from a decree of H. A. Harrison, Eeq., Officiat-

ing Judge of Mirzapur, dated the 18th September 1877, affirming a decree of Maulvi
Rub ul-la, Officiating Munsifl of Mirzapur, dated the 16th June 1877.
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1879 shared in the cultivation of her holding, was not entitled to inherit the
FEB. 17. holding, under the provisions of the proviso to s. 9 of Act XVIII of 1873.

The lower appellate Court held that that proviso was applicable to tenants

with a right of occupancy and not to tenants at fixed rates.

BENCH. The defendants preferred an appeal to the High Court contending
again that the plaintiff was not entitled to inherit with reference to the

2 A. 145 provisions of s. 9 of Act XVIII of 1873. The Court (PEARSON, J. and
(F.B.). OLDFIELD, J.) referred to the Full Bench the question whether the proviso

in the last clause of s. 9 of Act XVIII of 1873 refers only to the holdings
of persons having rights of occupancy, or also to the holdings of tenants afc

fixed rates.

Mr Niblett, for the appellant.

[146] Pandit Ajudhia Nath, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

TURNER, O. C. J. The ninth section of the Rent Act XVIII of 1873
declares what powers of alienation and succession attach to the rights of

occupancy described in the preceding sections. It deals first with tenants

at fixed rates, and declares simply that their right is heritable and
transferable. It then proceeds to declare that no other right of occupancy
is transferable by grant, will, or otherwise, except to a particular class,

namely, co- sharers in such right, and then declares, in respect of such

last-mentioned right, that is to say a right of occupancy other than the

right of a tenant at fixed rates, that if the person entitled to it dies it

shall devolve as if it were land, subject to the proviso that no collateral

relative of the deceased who did not then share in the cultivation of his

holding shall be entitled to inherit under this section ; that is to say, it

limits the right of succession under this provision of the Act io the lineal

descendants of the desceased occupier, and in default of them to such of

the collaterals as at the time of the death of the deceased occupier shared

in the cultivation of the holding. It has been urged that the words
"
under this section

"
indicate that the right of succession is limited as

well in the case of tenants at fixed rates as in the case of other tenants

with a right of occupancy, and that the proviso applies to all rights of

succession declared in that section. It is not necessary to determine
whether the words on which reliance is placed are mere surplusage, nor

whether it would have been more correct to substitute for them the words
"
under the preceding clause," nor whether, as has been suggested at the

bar, they were introduced to show that the limitation of inheritance did

not extend to right of succession derived from custom, but to rights of

succession created by the section in favour of tenants with a right of

occupancy other than tenants at fixed rate, for the language of the section

is of itself sufficiently clear. The proviso is limited to such of the

collateral relatives of "the deceased" as" then" shared in the cultivation

of the holding. These terms clearly relate to the person and the time

mentioned in the preceding clause,
"
When any person entitled to such last

mentioned right dies." The section having first mentioned and dealt with

the rights of a [147] tenant at fixed rates, the right last mentioned is the

right of occupancy other than a right at fixed rates. Moreover, the con-

struction contended for would leave a tenant at fixed rates at liberty to

transfer his estate in his lifetime to whomsoever he pleased, while it

would place on the devolution of the right by inheritance an onerous

restriction. The proviso is undoubtedly limited to the devolution by
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inheritance of those rights of occupancy dealt with in the preceding clause, 1879
and does not affect the succession to the rights of tenants at fixed rates. FEB. 17.

PEARSON, J. In my opinion the proviso does not refer to the

holdings of tenants at fixed rates. The words in the third clause of the FULL
section

"
last-mentioned rights

"
clearly refer to the right mentioned in the BENCH

preceding section, which is the right of occupancy-tenants other than those
who hold at fixe'd rates ;

and the clause declares how, when any person en- 2 A. 143
titled to such last-mentioned right dies, the right shall devolve ; while the

(F.B.).

proviso immediately following that no collateral relative of the deceased
who did not then share in the cultivation of his holding shall be entitled to

inherit, clearly refers to the person entitled to the same last-mentioned

right who has died, and to him alone. The use of the word
"
clause

"

instead of
"
section

'' would apparently have been more proper.

SPANKIE, J. Under the first clause of s. 9 of the Eent Act the

right of tenants at fixed rates is declared to be heritable and transferable.

The words are
"
shall be

"
heritable and transferable. There is no

limitation and proviso to this declaration. The clause deals with tenants

having a right of occupancy defined in s. 6 of the Act as
"
tenants at

fixed rates." The next clause deals with other tenants having a right

of occupancy, but not at fixed rates. It declares that no other right of

occupancy shall be transferable by grant, will, or otherwise, except as

between co-sharers in such right. The third clause declares that, when
any person entitled to

"
such last-mentioned right dies, the right shall

devolve as if it were land." What is
"
the right last mentioned," not

rights, be it observed ? Clearly, that other right of occupancy that is

held by tenants who are not
"
tenants at fixed rates." The proviso

therefore that no collateral relative of the deceased who did not share

at the time of his death in the cultivation of his [148] holding
"
shall be

entitled to inherit under this section
"

applies only to those tenants

having rights of occupancy but not at fixed rates. The words
"
under

this section
"

are awkwardly expressed, but there can be little doubt, I

think, that the proviso applies only to those tenants who are occupancy-
tenants within the meaning of s. 8 of the Act, those persons alone cossess-

ing the
"
last-mentioned right

"
referred to in the third clause to which

the proviso is attached. It is possible, perhaps probable, that the proviso

was due to the somewhat uncertain wording of 8. 6 of Act X of 1859,
which acknowledges the right of occupancy of a ryot cultivating or hold-

ing land for twelve years. Then it is declared that the holding of
"
the

father or other person from whom a ryot inherits
"

shall be deemed to be

the
"
holding of the ryot within the meaning of this section." Under the

Eent Act, XVIII of 1873, the right in such cases shall devolve as if it

were land, with this proviso that
"
no collateral relative of the deceased

who did not then share in the cultivation of this holding shall be

entitled to inherit under this section." This view of the case seems to

show that the liberty of tenants at fixed rates to deal with their right is

absolutely without limit, and inheritance follows the usual course with

regard to the devolution of property, according to the law which applies

to the deceased tenant, whereas that law, whatever it may be, is so far

controlled by s. 9 of the Rent Act that, in cases of rights of occupancy

acquired under 8. 8 of the Act, no collateral relative of the deceased who
did not share in the cultivation of his holding shall be entitled to inherit.

OLDPIELD, J. I concur in the view taken by Mr. Justice Spankie.
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1879 2 * 1W -

FEB. 21. CIVIL JURISDICTION.

2 A. 148.

Q L Before Mr. Justice Pearson and Mr. Justice Oldfield.

JORISDIC- KALI CHARAN RAI AND OTHERS (Plaintiffs) V. AJDDHIA RAI AND
OTHERS (Defendants)* [21st February, 1879.]

Suit for tlie Cancellation of a Document "
Subject-matter in dispute" Appeal

Jurisdiction Act VI of 1871 (Bengal Civil Courts Act), s. 22.

The plaintiffs sued for the cancellation of a bond for the payment of Rs. 6,000

together with interest thereon at the rate of four per cent, per [149] mensem,
alleging that they had executed such bond under the impression that it was a
bond for the payment of Rs. 3,000 together with interest thereon at the rate of

one and a half per cent per mensem, whereas the defendants had fraudulently
caused them to execute the bond in suit. The plaintiffs paid into Court Rs. 3.000

together with interest at the rate of one and a half per cent, per mensem. Held
that the value of the subject-matter in dispute was the difference between
Rs. 3,000 and Rs. 6,000 or thereabouts, and therefore the appeal from the decree of

the Court of first instance preferred to the District Judge was cognizable by him.

THIS was a suit for the cancellation of a bond for Rs. 6,000, dated the

17th November, 1877, in which it was stated that interest was payable on
the principal sum at the rate of Rs. 4 per cent, per ncensem. The plaint-

iffs, the obligors of the bond, sued alleging that, having borrowed Rs. 3,000
from the defendants, they had agreed to give them a bond for the pay-
ment of that sum together with interest at the rate of Re. 1-8-0 per cent,

per mensem, and that they had executed the bond in suit under the im-

pression that it was the bond they had agreed to give, and that they had

subsequently discovered that the defendants bad fraudulently caused them
to execute a bond for the payment of Rs. 6,000 with interest at Rs. 4 per
cent, per mensem. The plaintiffs paid Rs. 3,000 into Court together with

interest at the rate of Re. 1-8-0 per cent. The Court of first instance gave
the plaintiffs a decree. On appeal by the defendants to the District Judge
the Judge held that the value of the subject-matter of the suit exceeded
Rs. 5,000. and that consequently he bad no appellate jurisdiction in the

matter, but that the appeal lay to the High Court.
The defendants applied to the High Court for the exercise of its

powers of revision under s. 622 of Act X of 1877, on the ground that the

District Judge had refused to exercise the jurisdiction vested by law in

him.

The Junior Government Pleader (Ekbu Dwarka Nath Banarji) and
Munshi Hanuman Prasad, for the petitioners.

Pandit Bishambhar Nath and Lala Lalta Prasad, for the opposite
parties.

JUDGMENT.
The judgment of the High Court was delivered by
PEARSON, J. The value of the subject-matter in dispute in this suit

appears to us to be the difference between Rs. 3,000 and [ISO] Rs. 6,000
or thereabouts. We are therefore of opinion that the appeal preferred to

the Zila Judge was cognizable by him, and we accordingly allow this

application with costs, set aside the lower Court's order, and direct it to

re-place the appeal on its file and to dispose of it according to law.

Application allowed.

'Application, No. 37-B of 1878, for revision of an order of R Wall, Esq., Officiating

Judge of Ghazipur, dated the 26th August 1878.
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2 A. ISO (F.B.). 1379

FULL BENCH. FEB - a*-

Before Sir Robert Stuart, Kt., Chief Justice. Mr. Justice Pearson, FULL
Mr. Justice Turner, Mr. Justice Oldfield and Mr. Justice Brodhurst. BENCH,

NEHALO (Defendant) v. KISHEN LAL AND OTHERS (Plaintiffs)
*

[24th February, 1879.] (FlBl) '

Hindu Law Widotv's Estate, Forfeiture oj Unchastity during Widoiohood.

Held, under the Mitakshara law, that a widow, who has once inherited the
estate of her husband, is not liable to forfeit that estate by reason of her sub-

sequent unchastity. The ruling of the majority of the Fall Benoh of the Calcutta

High Court in Kery Kohtany v. Moneeram Kolita (1), followed.

TAppr, 5 C. 776 (791) (P.C.) = 6 C.L.R. 322= 7 I. A. 115 = 4 Sar. P.C.J. 103 ; R., 17 Ind.
Gas. 133 = 8 N.L.B. 128.]

THE facts of this case were as follows : Nehalo, who had succeeded

to the separate estate of her deceased husband, Ganga Bishan, made a gift

of such estate to Umrao Singh, a minor, the grandson of Sbeo Singh, her

deceased husband's elder brother. Kishen Lai and certain other persons,

claiming to be the next reversioners to the estate of Ganga Bishan, sued

Nehalo and Umrao Singh to set; aside this gift, and to obtain possession of

tho property, alleging that Nehalo had become unchaste after her hus-

band's death, and had consequently forfeited his estate. Nehalo admitted
that since her husband's death she had given birth to an illegitimate child,

but contended that the suit was not maintainable, inasmuch as Umrao
Sing was the adopted son of Ganga Bishan, having been adopted by her

after her husband's death, with the permission of her husband, and he.

was consequently the heir to the estate of Ganga Bishan. The Court of

first instance allowed this contention and dismissed the suit. On appeal

by the plaintiffs the lower appellate Court reversed the decree of the Court
of first instance, holding that [151] by reason of her unohastity Nehalo
bad forfeited her husband's estate, and that the adoption of Umrao Singh
was invalid, as Nehalo had no authority from her husband to adopt a son.

The lower appellate Court remand the suit to the Court of first instance to

determine whether or not the suit was maintainable by the plaintiffs in

the presence of other heirs of which there appeared to be several.

The defendants appealed to the High Courb contending that Nehalo
had not forfeited her husband's estate by reason of her unchastity.

The Division Bench before which the appeal came for hearing

(PEARSON, J., and TURNKK, J.) having regard to KeryKolitany v.\Moneeram
Kolita (1) referred to the Full Bench the question whether, under the

Hindu law prevailing in these Provinces, a widow who has once inherited

the estate of her deceased husband is or is not liable to forfeit that estate

by reason of unchastity.

Babu Jogindro Nath Chaudhri and Pandit Nand Lai, for the appel-
lants.

Munshi Hanuman Prasad, for the respondents.

*
Special Appeal, No 1202 of 1878, from a decree of R. H. Smith, Esq., Sub-

ordinate Judge of Meerut, dated the 19th July 1873, reversing a decree of Munahi Ram
Lai, Munsif of Ghaxiabad, dated the 29th April 1873.

(1) 13B.L.R. 1-19 W.R. 367.
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1879 JUDGMENTS.
FEB. 24.

rpj^ f uow ing judgments were delivered by the Full Bench :

~
STUART, C.J. After repeated consideration of the arguments and

ULL
authorities referred to in this case, I feel that I can add nothing to what

BENCH.
j s clearly laid down in the judgment of the Calcutta High Court. But in

expressing this opinion I desire to confine myself to the principles and

PR \

authorities of the Hindu law, for I can derive no useful analogy from any
(F.B.). ru je Qr prjncipie of the law of England or from any other European system

of jurisprudence.

PEARSON, J. The question referred to the Full Bench has been

exhaustively considered and discussed by the learned Judges of the Calcutta

High Court. It seems unnecessary to repeat at length the arguments used

by them on both sides of the question and impossible to add thereto. After

full consideration, the conclusion to which I have come is that the ques-
tion was rightly answered in the negative by the majority of those learned

Judges, and that we [152] should raturn the same answer to the Bench
which has put the question to us.

The opposite conclusion is certainly not an unavoidable inference from
the text of Catyayana mainly relied on in support of it : "Let the sonless

widow, preserving (unsullied) her husband's bed and residing with her

venerable relative, eat or enjoy moderately" not so long, be it observed, as

she remains chaste or resides with her protector but
"
uutil her death.

"

The text is in its form and may well be in substance a mere injunction. Ib

enjoins submission to the venerable relative, purity of life, and moderation-

in enjoyment, and presents a marked contrast to the text under the author-

ity of which a virtuous widow succeeds to her husband's estate
"
Let

the wife who is not unchaste take her husband's wealth.". This text,

though an injunction in form, is much more in substance. It speaks of

chastity as a condition of succession. On the contrary, as regards the

text first quoted, the Privy Council has ruled that a widow does not forfeit

the estate which has devolved upon her from her husband merely because

she ceases to reside with tha venerable relative who represents her hus-

band's family ; or, in other words, that such residence is not a condition

of her retaining that estate.

Then there is the text which says that a
" woman who acts malici-

ously and is shameless and a destroyer of property and addicted to

immorality is unworthy of wealth." This cannot, without violence, be

construed to mean that she is to be deprived of property which has come
into her possession.

Nor can the text which authorises the husband's brothers to withhold
maintenance from his widow if she becomes unchaste be fairly so constru-

ed. The termination of a duty of giving food and clothing to a person is a

very different thing from the commencement of a right to take away from
that person property belonging to her.

The penalty of forfeiture for unchastity, if not warranted by the texts,

can hardly rest firmly on other grounds. The argument that an unchaste
widow can no longer perform acts beneficial to her husband's soul is met
by the consideration that there is no [153] essential connection between
such acts and the property, and that an appointment which has been made
by reason of an existing capacity in the person appointed is not always
avoided ipso facto by the subsequent loss of the particular capacity. The
argument that she takes the estate or continues to hold it after her

husband's death as half of her husband's body, and cannot be regarded as
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such, or as such retain it, after having become unchaste, is met by the 1879
consideration that, if the estate was still possessed by the husband after FEB. 24,

his death in the person of his widow, a son would not take it in preference
to the widow. The argument that the estate does not vest in the widow FULL
because her rights in it are of a limited and qualified naiure is not

weighty ; for a limited right may vest as well as a perfect one.

TURNER. J. Although at the hearing I was inclined to hold other- 2 A. 130

wise, and although I have been a party to one or more rulings to the (F.B.).

contrary, further consideration has satisfied me that there is not sufficient

authority for holding that a widow who has inherited her husband's

separate estate will, under the law we are bound to administer, forfeit her
estate. The only arguments which can be adduced in support of the

contention that the estate having once vested is forfeited by unchastity

appear to me to be the following, viz., (i) that she takes the estate because
she is able to confer spiritual benefits on the deceased superior to those

which can be conferred by any other heir, and that forfeiting the capa-

city by unchastity she forfeits the wealth ; (ii) that from the use of the

present participle "palayanli" in the text of Menu, "a woman
preserving her husband's bed, &c.," a condition

''

dum eastafuerit
"

is to be

inferred
; (iii) that inasmuch as the allotment made by a joint family to a

widow in lieu of maintenance may be resumed if she becomes unchaste

(Smriti Chandrika, ch. XI, s. 1, vv. 47 and 48), it may be inferred that a

widow who has inherited the separate property of her husband
would forfeit her estate by similar misconduct ; and (iv) that on re-

marriage the estate is forfeited.

To these arguments I think a sufficient answer may be made. The
text of Menu refers to the period at which the inheritance devolves and
the succession is to be ascertained, and merely prescribes as a rule of inherit-

ance that a chaste wife succeeds to the separate [154] estate of her

husband in default of male issue, and does not attach a condition to the

estate taken by the widow ; and it is a strong argument in favour of this

view that the commentators who are generally exhaustive in their com-
ments on texts have omitted any mention of the condition.

Again, the allotment of property in lieu of maintenance is the volun-

tary act of the family, and differs in this material particular from an estate

devolving by law on the widow without the consent of the family, and
while the family may be at liberty to resume their free gift, it cannot be

inferred from this rule that they have power to take from her the estate

which vested in her by law ; and it is the more remarkable that, if they
had such power, the author of Smriti Chandrika should not have adverted

to it equally with the rule from which the argument is derived. Again, on

re-marriage the woman becomes a member of the family into which she

re-marries, but unchastity does not deprive her of membership in the family
into which she married.

The argument that a widow inherits for the purpose of conferring

benefits on her husband by the employment of his wealth for pious pur-

poses, and that she consequently forfeits the estate when she is no longer

able to perform the ceremonies which are incumbent on a widow, proceeds
on an imcomplete statement of the grounds for the widow's succession.

This point was considered and determined by the Privy Council in Katama
Nachiar v. The Raja of Shivagunga (1), and it was ruled that

"
it is on the

A 1-82

(1) 9 M.I.A. 539,
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1879 principle of survivorship that the qualification of the widow's right esta-

FEB. 24. blished by the Mitakshara must be taken to depend (1)," and the text

is cited : "Of him whose wife is not deceased half the body survives, how
FULL should another take the property while half the body of the owner lives?"

BENCH. The principle that the degree of benefit which may be conferred on the

deceased by the employment of his wealth regulates the succession may
2 A. 180 be invoked in aid of the widow's right to succeed, but it is not the

(F.B.). sole principle on which the right is founded, and as is [155] shown
in the succession to a co-parcener's interest in an undivided estate it is

subordinate to the principle of survivorship.
This being so, it appears to me the text of the Mitakshara, oh. ii,

s. 10, v. 6, and the Viramitrodaya cited in Mr. Justice West's work (2) are

pertinent. In these texts it is declared that disqualification arising before

partition deprives the disqualified of their shares, but that one already

separated from his co- heirs is not by disqualification deprived of his

allotment.

The same principle applies to the succession of the widow. Adultery,

unrepented of and unatoned, prevents the estate from vesting in her.

Should it have vested she does not lose it by subsequent immorality.

OLDFIELD, J. The question referred has already been fully discussed

by the High Court of Bengal in Kery Kolitany v. Moneeram Kolita (3).

The contention that a Hindu widow who has once succeeded tc her

husband's estate forfeits it by reason of unchastity appears to rest on the

ground that chastity is the absolute condition on which she holds the

estate, and forfeiture the penalty, or that she holds the estate for certain

purposes, the due fulfilment of which is dependent on her remaining chaste,

and forfeiture follows as a penalty on the failure to perform them by
reason of unchastity.

It is asserted that this rule of law is to be gathered from the texts

which indicate the importance of chastity, the dependence of women, the

limited nature of the interest held by them in the husband's estate, and
on the fact that their right to the succession depends on their capacity to

confer benefits on the soul of the husband ; that the texts of the Hindu
Law make the chastity of the widow the condition for taking and for

retaining the estate, as well as for taking and retaining allowances for

maintenance and stridhan, or a woman's particular property, all of which
are alike forfeited by reason of unchastity. We have to consider this

question with reference to the law prevailing in the Benares school.

It may be admitted that the widow succeeds her husband with refer-

ence to her capacity to perform certain religious rites, as in [156] the

Mitakshara. ch. ii, s. i, v. 5,
"
In the first place the wife shares the

estate.
'

Wife' (patni) signifies a woman espoused in lawful wedlock ;

conformably with the etymology of the term as implying a connexion with

religious rites," and other authorities to the same effect ; but under the

Mitakshara law she cannot ba said to take the estate with the sole view
to perform such rites or services for the benefit of the deceased : this may
be gathered from Mitakshara, ch. ii, s. i, v. 14, and the following verses,

where the author is pressing the argument in favour of a wife's succession,
and cites the contention made by his opponents, that the wealth of a

regenerate man is designed for religious uses, and that a woman's succes-

sion to such property is unfit because she is not competent to the perform-
ance of religious rites, which he proceeds to refute by showing, first,'

1) 9 M, I. A. 611, (2) See p. 300. (3) 13 B.L.R. 1 = 19 W.R. 367.
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that she is competent to perform many religious duties and then by showing i879
that wealth is intended for other purposes besides religious uses, citing FEB. 24.

Menu and Yajnavalkya, and implying that a widow may make other and

proper uses of the wealth, and does not hold it merely and entirely as a FULL
trustee for the soul of her husband, as some would contend. The argu- BENCH.
mentis thus weakened which would infer that she forfeits the estate when
no longer able to perform these religious services, but it may be also met by 2 A. 180

the fact that other heirs whose succession is also dependent on their capa- (F.B.).

city to perform certain services, do not admittedly forfeit the estate on
failure to perform them, and that the same texts inculcate other duties, on
the widow's failure to perform which do not operate as forfeiture.

It is asserted, however, that there are texts of law which absolutely
make it a condition for retaining the estate that the widow remain chaste ;

among these texts is that from Menu :

"
The widow of a childless man

keeping unsullied her husband's bed and persevering in religious observ-

ances shall present his funeral oblation and obtain his entire share (1)."

This is the only text in the Mitakshara from which it can he inferred that

the obligation of chastity is a continuing one after succession ; there are

other passages, but they refer to chastity as a condition prior to succession

and for a claim to maintenance. Then there is the following text from

Catyayana :

"
Let the childess widow, preserving unsullied the bed of her

lord and abiding with her venerable protector, enjoy with moderation the

property [157] until her death : after her let the heirs take it (2)," the

purport of these passages has been very fully discussed by the learned

Judges of the High Court of Bengal in Kery Kolitany v. Moneeram Kolita (3).

It is noticeable and significant that these passages do not in express
terms attach the penalty of forfeiture for uncbastity; the first passage may,
I think, refer to the succession of the widow in the first instance, and the

second be in the nature of a precept inculcating chastity : and it has been

urged, and I cannot but think with some force, that inasmch as this

passage contains two conditions, the last of which does not admittedly

carry forfeiture for failure, there is no reason why the first should do so.

If, then, the forfeiture of the estate for subsequent unchastity is to rest

on direct passages inculcating it, I think it fails to be established.

But it is admitted that an unchaste wife cannot succeed to the estate,

and it is asserted that maintenance and stridhan, or her peculiar property,
can be resumed by reason of unohastity, and there is some force in the

argument that, if this be so, there may be an inference in favour of the

resumption for the same cause of the separate estate inherited from the

deceased husband
; but I think it would be unsafe to deduce the law as to

one state of circumstances, merely from its enactment in respect of another
state. Silence on a particular point may very well have been intentional,

and there are obvious reasons why this may be the case in respect of the

question before us, where the estate taken is a separate estate, and the

certain result of such a law as is contended for would be to give openings
so constant and harassing inquiries, in the interest of persons with merely

reversionary interests.

When we find also that even the disqualifications which operate a8

bar to succession to property, among which is the being outcaste, will not

operate to divest property once it has vested (see Viramitrodaya), it is

a fair question to ask why unohastity should so operate.

(1) See Mitakabara, cb. ii, s. i, v. 6. (2) See Dayabhaga, oh. zi, e. i, v. 56.

(3) 13 B.L.B. 1 = 19 W.R. 367.
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1879 There are texts to show that maintenance and stridhan are resumable
FEB. 24. by reason of unchastity, and it is hence inferred that the [158] separate

estate taken by a widow must be resumable. In the Mitakshara the follow-

FULL ing passage from Narada is quoted : "Let them allow a maintenance to his

BENCH, women for life, provided these preserve unsullied the bed of their lord : but
if they behave otherwise the brethren may resume that allowance (l)," and

2 A. 130 there is another passage from Yajnavalkya :

"
And their childless wives,

(F.B.). conducting themselves aright, must be supported, but such as are unchaste
should be expelled, and so, indeed, should those who are perverse (2)."

These are the only passages in Mitakshara from which resumption
of maintenance may be inferred,- and that authority is silent as to the

resumption of sridhan ; but it should be observed that these passages are

nob cited in the Mitaskhara expressly in support of resumption but are

brought forward as the arguments sometimes used by the author's

opponents against the widow's right of succession, and in favour of her right
to maintenance only, a proposition which the author then proceeds to

refute ; and the last cited passage is stated to refer to wives of disqualified

persons. There is, however, authority for asserting that maintenance may
be resumed, but be this as it may, there is no analogy between the case of

a widow succeeding to the separate estate of her deceased husband and
that of one taking maintenance as a charge on property in an undivided

family. It is easy to understand why the allowance may be resumable in

the last case, while the separate estate may remain not liable to be resumed.
As to the power to resume stridhan, there are some passages in the

Viramitrodaya as follows : "If a husband have a second wife and do not

show honor to bis first wife he shall be compelled by force to restore her

property though it may have been given to him out of kindness. If

suitable food, raiment, and dwelling be withheld from a woman, she may
exact her own property and take a share of the estate with the co-heirs ;"

and further on comes the text : "A wife who acts unkindly towards her

husband, who is shameless, who destroys his effects, and who takes

delight in being faithless to his bed, is unworthy of separate property :

the separate property she may have received shall be taken from her;"

[159] and if all the passages be read together the separate property
referred to seems to be that which the husband was obliged by the previous
texts to give to the wife if he neglected her, and may not refer to stridhan

generally, and the passages clearly refer to a resumption by the husband
and not by other persons subsequently to his death.

It has not been urged before us that property inherited from a
husband classes as stridhan under the law of the Benares school and is

necessarily to be forfeited under these texts.

Then we have the opinion of Mr. Colebrooke adopted by Sir T. Strange:
An unchaste woman is excluded from the inheritance of her husband, but

DO misconduct other than incontinency operates disinherison, nor after

the property has vested by inheritance does she forfeit it, unless for loss of

caste unexpiated bv penance or unredeemed by atonement" (3) ;
and the

opinion of Mr. Ellis, given at vol. 2, p. 273, that
"
the wife does not succeed

unless she be chaste, this is a necessary condition," may refer to her

succession in the first instance. The only authority distinctly opposed is

Elberling, to the effect that the widow enjoys the property on two conditions

that she may remain chaste and that she does not make waste.

(1) See Mitaksbara, cb. ii, s. i, v- 7. (2) See Mitakshara, ob. ii, s. i. v. 16.

(3) Strange, 4th ed., by Mayne, 136.
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The decided cases have been very fully discussed by the learned Judges 1879

of the High Court of Bengal. The first two (l) may possibly be construed FEB. 24.

to rule forfeiture, but it is open to doubt. The' third (2) has reference to

the forfeiture of allowance on account of maintenance, and goes on the FULL
ground that unchastity involves degradation, which prevents the widow BENCH,
having a right to the heritage. The case reported in the seventh volume of

Selwyn's Eeports (3) is one in respect of a widow's maintenance. The case 2 A. 130

of Radamoncy Raur (4) is, however, expressly, in favour of the forfeiture, (F.B.;.

but against this there is the case of Saummoney Dossee(5) which rules that
"
though, by Hindu Law, incontinence excludes a widow from succession

to her husband's estate, yet if [160] the inheritance were once vested

it is not liable to be divested unless her subsequent incontinence were

accompanied by degradation, but that by Act XXI of 1850 deprivation of

<jaste could no longer be recognised as working a forfeiture of any right or

property or affecting any right of inheritance."

In the case reported in the fourth volume of the Bombay High Courb

Beports, p. 25 (6), it was ruled that incontinence excludes a widow from

succession to her husband's estate, but nothing short of actual infidelity ;

if, however, the inheritance becomes vested in the widow it is not by Hindu
law liable to be divested, unless her subsequent incontinence be accom-

panied by loss of caste unexpiated by penance and unredeemed by
atonement. Of cases decided by this Uourb, the only ones which have
been pointed out are those noted (7).

The first was a case in which a Hindu widow held a share of ancestral

property in an undivided estate for her maintenance. She deserted her

husband's family and lived with a paramour. The Pandit consulted by the

Judge was of opinion that she forfeited the share by reason of unchastity,
but was still entitled to maintenance. The Sudder Court decided that

the share was forfeited, on the authority of the Pandit of the Court, that

"if a wife be unfaithful to her husband whilst she lives with him, or for-

sakes his home, she is in no way entitled to any part of his property or to

maintenance ; nay, her stridhan and her jewels should be taken from her,

and she should be banished from her husband's house." This exposition
of the law refers clearly to the case of unchastity during the husband's

lifetime, though the Court held it applicable to a subsequent state, but

the case is not precisely in point, as it refers to a share given for main-
tenance in an undivided family, and not to the estate a widow takes in

a separated family. The other case was where a widow had been put in

possession, on partition, after her husband's decease, of a nhare of the

joint ancestral property, and had subsequently become unchaste, and
the question decided was in respect of her power to make a valid devise

of the property ; it was held she could not do so, the Court remarking
[l6l]

"
it is noc contested that, admitting the fact of misconduct, the

deed of gift was altogether illegal." The decision therefore does not

directly decide the point before us, and both cases have reference to

shares taken by widows for maintenance in estates held by co- proprietors,

and will afford no certain rule for the case under discussion.

(1) See Micnughtoa'g Hindu Law, 3rded., vol. ii, pp. 19, 20, 21, Gases iii and iv.

(2) See Miicnaghten's Hindu Law, 3rd ed., vol. ii, p. 112, Case v,

(3) Buisunt Koomarte v. Kummul Koomaree.
(4) 4 Montriou's H.L Ca. 314. (5) 2 T. & B. 300.

(6) Parvatikom Dhondiramv. Bhikukom Dhondiram.
(7) Doorgee v. Kashee Pershad, 8.D.A. N.W.P. (1862), vol. i, p. 506; Bulloo v.

Ramdut, same volume, p. 206.
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1879 It appears to me therefore that the rule of law which is now asserted

FEB. 24. is not one which is deducible from the Hindu law books, and that no cus-

tom to support the rule can be said to have come down to us in practice,
FULL supported by a course of decisions of the Courts, and therefore deserving con-

BENCH, sideration. On the contrary, the Hindu authorities speak with uncertain-

ty ; the highest English authorities are opposed to any such rule of law ;

2 A. 150 and the few decisions of the Courts, in which the question can be said to

(F.B.). have been unmistakably decided, give conflicting rulings, while the later

decisions are opposed to the existence of such a rule of law.

My reply to the reference is that, under the Hindu law governed by
the Mitaksbara, a widow who has once succeeded to the separate estate of

her deceased husband is not liable to forfeit that estate by reason of

uncbastity.

BEODHUBST, J. In this case the pleaders for Nehalo (the defendant)

appellant, have relied entirely upon the judgments of the Chief Justice of

the "Calcutta High Court and of those his honorable and learned colleagues
who concurred with him in Kery Kolitany v. Moneeram Kolita (1). On
the other side nothing of any importance has, I think, been urged that

has cot been noticed at even greater length in the printed judgments of the

case above alluded to.

From the Hindu texts referred to it is evident that it is only the

chaste widow who is entitled to succeed to the estate of her childless hus-

band, but I have not seen any passage of Hindu law pointed out which
declares positively that a widow, after having duly obtained possession of

the estate, can, simply on account of her subsequent incontinence, be de-

prived of it. I concur generally in the opinions expressed by the majority
of the learned Judges in the case above alluded to. and I consider that the

Full Bench ruling of the Calcutta High Court is also applicable to cases of

a similar description in these Provinces.

2 A. 162.

[162] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

ABADI BEGAM (Plaintiff] v. ASA EAM (Defendant).*
[10th February, 1879.1

Agreement affecting Land Transfer of the Land Covenant running with the Land,

S, by an instrument in writing, duly registered, agreed, for valuable considera-

tion, for himself, bis beira and successors, to pay his wife. A, a certain sum
monthly out of the income of certain land, and not to alienate such land with-

out stipulating for the payment of such allowance out of its income. He sub-

sequently gave L a usufructuary mortgage of the land subject to the payment of

the allowance. L gave R a sub-mortgage of the land, agreeing orally with B to

continue the payment of the allowance himself. Held, in a suit by A against L
and R for arrears of the allowance, that A was not affected by any agreement
between L and R as to the payment of the allowance, and R, being in possession
of the land, was bound to pay the allowance.

[R., 9 A. 591 (599) = 7 A.W.N. (1887), 121.]

Second Appeal, No. 974 of 1878, from a decree of R, P. Saunders, Esq., Judge
of Farukhabad, dated the 29th July 1878, reversing a decree of Pandit Gopal Sahai r

Munsif of Farukhabad, dated the 8th May, 1878.

(1) 13 B.L.R, 1 = 193W.R. 367.
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THE facts of this case were as follows : On the 26th February 1866,

Maujad All Shah, who was indebted at the time to his wife, Abadi Begam,
in a sum of Ks. 14,000, being her dower, by an instrument in writing, duly
registered, convenanted for himself, his heirs and successors, to pay his

wife Es. 12 per mensem out of the income of certain land in lieu of dower.
He further covenanted not to alienate the land without stipulating for the

payment of this allowance. On the 1st December 1870, Maujad Ali Shah
gave Lacbman Singh a usufructuary mortgage of the land for seven years,

stipulating in the deed of mortgage that the mortgagee should pay Abadi

Begam Es. 12 per mensem out of the income of the mortgaged property.
On the 24th August 1874 Lachman Singh sub-mortgaged the land to Asa
Earn, and gave him possession of it. At the time of this mortgage Lach-
man Singh agreed or,ally with Asa Earn to continue to pay Abadi Begam
her allowance himself. The present suit was brought by Abadi Begam
against Lacbman Singh and Asa Earn for the arrears of the allowance.

The Court of first instance gave the plaintiff a decree against Asa Earn
alone. On appeal by Asa Earn the lower appellate Court reversed the

decree against him, and gave the plaintiff a decree against Lachman Singh.

The plaintiff preferred an appeal to the High Court, contending that

she was entitled to a decree against Asa Earn.

[163] Pandit Ajudhia Nath and Munshi Sukh Ram, for the appellant.

Munshi Hanuman Prasad and Lala Harkishen Das, for the respondent.

JUDGMENT.
The judgment of the High Court was delivered by

SPANKIE, J. The plaintiff's husband, by a deed registered on the 29th

April 1866, settled upon her a sum of Es. 12, in lieu of dower, to be paid

monthly from the income of the rent-free land of Nagla Asadnagar, in

mauzas Nurpura, Jasmai, Asmatpur, and Dhalawal, by himself, and his

heirs and successors after him. If either he or any of his heirs or succes-

sors failed to make the payment monthly, the lady was at liberty to sue
for the sum due in the Civil Court. The deed further provides that no
transfer of the property shall be made unaccompanied by a condition

providing for and securing the required monthly payment of Es.12 from the

profits. When the plaintiff's husband, Maujad Ali Shah had subsequently

mortgaged the property to Lacbman Singh, one of the defendants, and to

Madho Singh, on the 1st December 1870, it was recorded in the deed of

mortgage that a monthly allowance of Es. 12 was to be paid to the plain-
tiff. The first mortgagee acknowledged this fact. The first mortgagee

subsequently, on the 24th August 1874, sub- mortgaged the property to

Asa Earn, the other defendant. The plaintiff therefore sued him along
with Lachman Singh, the first mortgagee, as being in possession of the

lauds from which the allowance was to be paid. The Munsif decreed

against Asa Earn in favour of the plaintiff, exempting Lacbman Singh.
The Judge, however, held that there was no clause in the second mortgage-
deed binding him to continue the payment of Ea. 12 monthly to the

plaintiff, as had been the case in the first mortgage-deed with regard to

the first mortgagee, and further he found that it was clearly shown by Asa
Eam's witnesses that, at the time of entering into the sub-mortgage,
Lachman Singh bad bound himself to continue the payment, whereas the

second mortgagee had never undertaken to pay it. Moreover, Lachman
Singh's sons and others had purchased the proprietary rights fn the

property, and Lachman Singh's interest in it had never ceased. The Judge
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1879 decreed Asa Eam's appeal, and gave the plaintiff a decree against
FEB. 10. Lachman Singh alone.

[164] It is contended that Asa Ram, sub-mortgagee, being in posses-
sion of the property charged with the payment of the monthly allowance
of Es. 12, is bound to pay it.

We are of opinion that the contention is right. The plaintiff is not

affected by any arrangement made between Lachman Singh and Asa Earn.

'2 A. 162, She looks to payment of her allowance from the income of the land charged
with the burden of paying it, and therefore she has a claim upon the party
who is in possession of the lands. In this case the sub-mortgagee, in accept-

ing the mortgage from Lachman Singh, must have been aware of the

conditions under which the latter had accepted the original mortgage, and
therefore also must have been aware of the lien created by Maujad AH
Shah in favour of his wife, and which lien, with or without notice, extends

to all persons claiming to hold the lands, to the extent of the amount of

the profits set apart for the benefit of the plaintiff . With this view of the

case we decree the appeal, reverse the decree of the lower appellate Court,
and restore the decision of the first Court, with costs.

Appeal allowed.

2 A. 164 (F.B.).

FULL BENCH.

Before Sir Bobert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Turner, Mr. Justice Spankie and Mr. Justice Oldfteld.

HANUMAN TIWARI (Plaintiff) v. CHIRAI AND ANOTHER (Defendants).*

[24th February, 1879.]

Hindu Law Adoption of an only son.

Held (TURNER, J., dissenting) that the adoption of an only son oannot,

according to -Hindu Law, be invalidated after it has once taken place.

[N.F., 14 B. 249(256); (F.B.) ; F., 14 A. 67(73) (F.B.) = A.W.N. (1892), 6;R.. 9 A. 253

(293) ; 19 B. 428 (431) ; 18 M. 53 (61) ;
1 Bom.L.R 144 ; Cons., 12 A. 328 (337).]

THE facts of this case were as follows : One Mata Bakhsh, claiming
to be the adopted son of Durga Prasad. deceased, sold a certain dwelling-
house, of which Durga Prasad had died possessed, to Chirai, on the 25th

February 1874. The plaintiff in this suit, Durga Prasad's brother, claiming
to be his heir, sued Mata Bakhsh and Chirai for a declaration of his rjght

to, and possession of, the bouse, and the [165] cancellation of the deed
of sale., alleging, amongst other things, that Mata Bakhsh was not

the adopted son of Durga Prasad, and that, admitting the adoption, the

adoption was not valid, according to Hindu law, as Mata Bakhsh was the

only son of his father, As to the fact of Mata Bakhsh's adoption by
Durga Prasad, the Court of first instance held that such fact was fully

established. As to the validity of the adoption, the Court held that,

assuming that Mata Bakhsh was the only son of his father, and that the

adoption of an only son was not valid according to Hindu law, yet the

adoption in this case could not be deemed invalid, inasmuch as it had been

*
Special Appeal, No. 5 of 1876, from a decree of J.W. Sherer, Esq., C.S.I., Judge

of Mirzapur, dated the 27th September 1875, affirming a decree of Maulvi Zain-ul-

Abdin, Subordinate Judge of Mirzipur, dated the 29th May, 1875.
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recognised and acknowledged for a long period of time. <0n appeal by the 18J9
plaintiff the lower appellate Court concurred in the views of the Court of FEB. 24.

first instance.

The plaintiff preferred a special appeal to the High Court, .in which . FULL
he contended that the adoption of an only son was not valid according to BENCH
Hindu law.

*

The Court (SrANKLE, J., and OLDPIELD, J.) referred to the Full 2 A. 164

Bench il\u question whether the adoption of an only son is altogether void, (F.B.).
or whether, once having been made, such an adoption is valid.

Munshi Sukh Bam, for the appellant.
The Senior Government Pleader (Lala Juala Prasad'1

, Munshi Hanu-
man Prasad, and Lala Lalta Prasad, for the respondents.

JUDGMENTS..
The following judgments were delivered by the Full Bench :

STUART, C. J. I remain of the opinion which I formed at the hearing
,that the answer to this reference must be that the adoption of an only
son is not altogether void, but that having once been made, the adoption is

valid. Such is my conclusion on the authorities, which are, however,
very conflicting, but the weight of them is clearly in favour of the validity
of the adoption in question. In a Calcutta case (l) that was cited to us,

the Judges being L. S. Jackson and Dwarka Nath Mitter, JJ., it was laid

down (Mitter, J., being the Judge who delivered the judgment in his own
name and that of his colleague), on the authority of certain passages from
Dattaka Chandrika, that the adoption of an only son is forbidden by
Hindu law. The judgment then proceeds :

"
It has been said that the

prohibition contained in these passages amounts to nothing more than

[166] a mere religious injunction, and, that the violation of such an

injunction cannot invalidate the adoption aftar it has once taken place.

We are of opinion that this contention is not sound. .It is to be remem-
bered that the institution of adoption, as it exists among the Hindus, is

essentially a religious institution. It originated chiefly, if not wholly, from
motives of religion, and an act of adoption is to all intents and purposes
a religious act, but one of such a nature that its religious and its temporal
aspects are wholly inseparable." But Mr. Justice Mitter goes on to

observe :

"
It is true that the doctrine of factm valet is to a certain

extent recognised by the lawyers of the Bengal school ; but if we were to

extend tbe application, every adoption, when it has once taken place, will

be, as a matter of course, good and valid, however grossly the injunctions
of the Hindu Shastras might have been violated by the parties concerned
in it. The case of Ghinna Gaundan v. Kumara Gaundan (2) is no doubt
in favour of the appellant, but for the reasons stated above, we are unable
to concur with the learned Judges who .decided that case. On the other

hand we find two cases in our presidency which are directly in favour of

the view we have taken, and what is of still greater importance, both these

cases have been cited with approbation by Sir William Macnaghten him-
self." The cases thus referred to will be found in -Macnaghten's Hindu

Law, 3rd ed., vol. ii, p. 178. They appear to have been decisions in 1806

by the late Calcutta Sudder Dewanny Adawlut, but they are not of much
weight, their reasoning against the validity of such an adoption being

unsatisfactory and superficial. There was also quoted to us a dictum in

(1) Upendra LalRuy v. Srimati Rani Prasannamayi. 1 B.L.B. A+G. 221.

(2) 1 M.H. C. R. 54.
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1879 a judgment of the Privy Council, which will be found in p. 50 of the
FEB. 21. appendix to Munshi Hanuman Prasad's useful collection of precedents in- these terms : "Again if there is, on the one hand, a presumption that Guru

Prasad would perform the religious duty of adopting a son. there is, on

BENCH. ^e other hand, at least as strong a presumption that Parmanand would_ not break the law by giving in adoption an eldest or only son, or allowing
2 A. 16* him to be adopted otherwise than as a dwayamushyayana, or son to both

(F.B.). his uncle and his natural father. This latter kind of adoption would not

sever the connection of the child with his natural family." This view

will, among other things, be found very fairly answered and disposed of

[167] by Sir Thomas Strange in his well known work on Hindu law (1).

He states the general principle relating to adoption to be that "one with

whose mother the adopter could not legally have married must not be

adopted." He then remarks :

"
Subject to this general principle, the nearest

male relation of the adopter is the proper object of adoption. This of course

is the nephew, or son of a brother of the whole blood, whose pretensions

were, by the old law, such, that if, among several brothers, one had a son,
he was so far considered to be common to all, as to preclude in every
one of them the power of adopiion. But the injunction of Menu has,

in more modern times, been construed as importing only an intention

to forbid the adoption of others, where a brother's son is obtainable."

Further on he observes :

"
But the result of all the authorities upon the

point is that the selection is finally a matter of conscience and discretion

with the adopter, not of absolute prescription, rendering invalid an adop-
tion of one not being precisely him who, upon spiiitual considerations,

ought to have been preferred." Then on page 86 he says :

"
It is true

that a brother's son, as such, inherits and performs obsequies to his uncle,

dying without preferable heirs ; but then it is as his nephew, not as his

son ; and the spiritual efficacy in the one and in the other case is consider-

ed to be different. To render him a substitute for a son, he must have
been filiated. When, therefore, a Hindu has but one son, and it is agreed
that his brother, having none, shall adopt him, the adopted in this case has
vested in him accumulated rights and duties. Son by adoption to his

adoptive parent, he remains so, to all intents and purposes, to his natural

one, becoming dwayamushyayana, or son to both :" and he coints out other

restrictions which, however, he observes are inculcated, "but not always
enforced ; since, as in other instances, so with regard to both these

prohibitions respecting an eldest and an only son, where they most strictly

apply, they are directory only, and an adoption of either,however blameable
in the giver, would, nevertheless to every legal purpose, be good ; according
to the maxim of the civil law, prevailing perhaps in no code more than in

that of the Hindus, factum valet quod fieri non debuit." The High
Courts of Calcutta, Madras and Bombay have all ruled in favour of the

doctrine of factum valet. In the Calcutta Court Sir Edward Eyan, C. J., in

[168] delivering judgment in Sreemutty Jaymoney Dossee v. Sreemutty
Sibosoondry Dossee (2), said :

"
The adoption of an only son is no doubt

blameable by Hindu law, but when done it is valid." In Bombay the

question was distinctly raised in the case of Raje Vyyankatrav Anandrav
Nimbalkar v. Jayavantrav (3), before Warden and Gibbs, JJ., who were
both o opinion that the adoption of an only son having once taken place,

and the requisite ceremonies having been duly performed, cannot be set

(1) See 4th ed. by Mayne, pp. 83-86. (2) I Fulton 75.

(3) 4 B. H. C. R. A. C. J. 191.
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aside. Gibbs, J., in delivering his judgment, said: "The rulings of this 1879
Court, as shown from 2 Borr. p. 83, downwards as also of the Calcutta FEB. 24.

Court, have been that an adoption once made cannot be set aside. If the

adopted be not a proper person, the sin lies on the giver and receiver FULL
alone, but the adoption must stand. In the High Court of Madras the BENCH.
same doctrine was approved and applied in the case of Chinna Gaundanv.
Kumara Gaundan (1), before Scotland, C. J., and Frere, J. In delivering 2 A. 16*

judgment, Scotland, C.J., went carefully through all the authorities, (P.B ).

concluding thus : "On the whole the case (i.e., the validity of such an
adoption) is concluded by authority ; bufrl must say, with all possible respect
for Mr. Justice Strange, that upon principle and reason I should have felt

mysplf bound to decide the point in the same way." This appears to be
the Madras case alluded to in the judgment of Mr. Justice Mistier in the

Calcutta case I have referred to. In a subsequent Madras case, Singamma
v. Vinjamuri Venkatacharlu (2), before Bittlestone and Ellis, JJ., the law
laid down by Scotland, C.J., was carefully considered and distinctly

approved, and it appears to me to be sound and worthy of acceptance by
us.

PEARSON, J. The adoption of an only son is declared to be improper
and is disapproved or prohibited by the Hindu law, but no text is shown
to us declaring such an adoption to be void or voidable. The objections
to such an adoption are its injurious consequences to the person who gives
his son to another, and these consequences would not follow were the

adoption a nullity. The view taken by Sir Thomas Strange that
"
the prohi-

bitions respecting an eldest and an only son, where they most strictly

applv, nre directory only, and an adoption of either, however blameable in

the [169] giver, would, nevertheless, for every legal purpose, be good,

according to the maxim of the civil law, prevailing perhaps in no code

more than in that of the Hindus, factum valet quod fieri non debuit
"
ap-

pears to have been generally accepted, and is supported by a great weight
of authority ; and I am disposed to adopt it.

SPANKTE, J. I accept this view of the case. It does not appear
that more can be said.

TURNER, J. The rulings as to the validity of the adoption of an only
son are cited at length in Mr. Mayne's admirable work on Hindu Law,
ss. 126-133, and I need not further refer to them. It is sufficient to say
that the rulings of the Courts are conflicting. I therefore feel myself at

liberty to consider the question as unsettled, and in the absence of any
evidence that the law enunciated by the commentators has been varied by
custom, to rest mv decision on the texts and principles which are to be

gathered from their works. The object of adoption is the perpetuation
of lineage and the spiritual benefits which accrue to the parent of a son,

and in virtue of the benefits which he can render, the adopted son succeeds

not only to the estate of the person who has adopted htm, but to collaterals

of that pnrson, and to constitute a valid adoption, there must be a competent

giver. The Mitakshara, ch. xi, s. xi, v. 11, expressly declares "an only

son must not be given (nor accepted). For Vasishtha ordains: Let no

man give or accept an only son." The Dattaka Mimansa, a work of high

authority in these provinces, declares (s. iv, vv. 5 and 6) that a father is

incompetent to give an only son, and (v. 4) that the offence of extinction

of lineage is incurred both by the giver and the adopter; and again (s. ii,

v. 38) the author recognising the forco of prohibition declares it- does nob

(1) 1 M. H. C. R. 54. (3) 4 M. H. 0. B. 165.
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1879 apply to the case in which the son of one brother is made common to
FEB. 24, another brother also. In the Vyavahara. Mayukha, ch. iv, s. v, vv. 9, 11,

the same prohibition is declared, and in the Dattaka Chandrika, s. i,

vv. 27 and 29, the rule is distinctly based and supported by the text of

BENCH. Caanaka,
"
By no man having an only son is the gift of a son to be ever

:

- made."
2.A. 164 It is to be noticed that, although the Mitakshara, ch. i, s. xi, v. 12,
(F.B.). goes on to declare that "nor though numerous progeny exists should an

eldest son be given, for chiefly he fulfils the office of [170] a son," neither

in that work nor in any of the works to which T have referred is there any
declaration that extinction of issue would follow the gift (as it obviously
would not), nor is the limitation of the paternal power to make a gift

extended to an eldest son. The Mitakshara also gives the reason for what

appears to me a dissuasive rather than peremptory injunction : "By the

eldest son as soon as born a man becomes the father of male issue."

On these grounds then that a father is incompetent to give an only
son and that the object of adoption wholly fails if such a gift be attempted,
I am of opinion that the adoption of an only son is invalid, and that the

principle fieri non debet factum valet cannot be applied. The consequence of

the contrary ruling would be according to Hindu law, to inflict a penalty not

only on the giver and receiver, but on the collaterals of the receiver, whose

property might descend to a person solely entitled to claim it on account of

benefits he is presumed to confer, but which he could not possibly confer.

OLDFIELD, J. There appears to be no sufficient reason for con-

sidering that the prohibitions in the text-books in respect of the adoption
of an only son are more than of the nature of moral injunctions, rendering
the gift and acceptance of an only son blameable, as interfering with the

perpetuation of the lineage of the giver Dattaka Mimansa, s. iv, vv. 3,4

but not invalidating the adoption when made. Balam Bhatta appears to

consider the gift and acceptance as blameable, but no more. His annota-

tion to v. 11, s. xi, ch. i of Mitakshara is,

"
So an only son should not be

given, nor should such a son be accepted ; the blame attaches both to the

giver and to the taker if they do so." The act is declared blameable but

not absolutely void, and the adoption would not appear to fail civilly in

effecting in favour of the adopter the material object for which adoption is

made, the perpetuation of lineage. This view has been taken by the chief

authorities on Hindu law, Strange, 4th ed. by Mayne, 87; Macnaghten,
3rd ed., vol. i, 67 (I do not find that the cases in pages 178-179 of vol. ii

go so far as to decide that the adoption once made must be set aside), and
it has been enforced by the early decisions of the superior Courts, and, so

far as I am aware, been maintained until now, with few exceptions, by
the superior Courts, of the three Presidencies.
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[171] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

BHAWANI AND ANOTHER (Defendants) v. MAHTAB KUAR AND
OTHERS (Plaintiffs)* [3rd March, 1879.]

Hindu Law Widow's Estate, Forfeiture of Vnchastity during Widoivhood.

It is sufficient for the protection of a Hindu widow's right to her husband's
estate from forfeiture by reason of unchastity that such right has vested in her
before her misconduct. It is not necessary for such protection that she should
have acquired possession of the estate before her misconduct.

[R , 17 Ind. Gas. 133 = 8 N.L.R. 128.]

THE facts of this case, so far as they are material for the purposes of

this report, were as follows : OneDariao Singh died in 1860 leaving him sur-

viving two widows, Ganesh Kuar and Bhawani, three daughters, his mother
and a sister. On his death Ganesh Kuar's name alone was recorded as

the proprietor of his lauded estate. Ganesh Kuar died in 1870, and on
her death a dispute arose between one Mabaraj Singh, styling himself the

legitimate son of Dariao Singh, on the one side, and Dariao Singh's mother
and Bhawani on the other, as to the mutations to be made in the revenue

registers consequent on Ganesh Kuar's death. In November 1871, the

settlement officer directed thafc Mabaraj Singh, Dariao Singh's mother, and
Bhawani should each be recorded as the proprietor of one-third of the
landed estate of Ganesh Kuar. Subsequently Mabaraj Singh sued for the

shares recorded in the names of Dariao Singh's mother and Bhawani, on
the ground that he was the legitimate son of Dariao Singh. This suit was
dismissed. In 1873 Dariao Singh's mother died, and on her death Maharaj
Singh's name was recorded as the proprietor of her share. The present
suit was brought by Dariao Singh's sister against Maharaj Singh and
Bbawani for the possession of the entire landed estate of her brother. The
defendants set up as a defence to the suit, amongst other things, that the

suit was not maintainable by the plaintiff in the presonce of Dariao Singh's

daughters. Subsequently the Court of first instance made Dariao Singh's

daughters plaintiffs in the sui^ and, with their consent, [172] allowed

Dariao Singh's sister to remain in the suit as a plaintiff. The Court gave
the plaintiffs a decree, Dariao Singh's sister taking one moiety of his

estate, with the consent of his daughters, who took the remain-

ing moiety. The Court held that Bhawani, who had given birth to

an illegitimate child in 1869, had forfeited her husband's estate by reason

of her unchastity. It was of opinion that, assuming that, under Hindu
law, a Hindu widow who has once inherited the estate of her husband
does not forfeit thqfc estate by reason of subsequent unchastity, that law
did not apply, inasmuch as Bhawani did not acquire possession of her

husband's estate until Ganesh Kuar's death in 1870, or after her miscon-

duct. The Court further held that Maharaj Singh had no title to the

property in his possession, not being the legitimate son of Dariao Singh.
The defendants preferred an appeal to the High Court, contending,

among other things, that the fact that her husband's estate had vested in

Bhawani before her misconduct was quite sufficient to protect her right

from forfeiture, and possession was not necessary for such protection.

Regular Appeal, No. 153 of 1874, from a decree of Mnulvi Muhammad Abdul Majib
Khan, Subordinate Judge of Bhabjahanpur, dated the 25th September 1874.
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Pandit Ajvdhia Nath and Munshi Sukh Bam, for the appellants.
Lala Lalta Prasad, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by

a? 10 PEARSON, J. There are no grounds for holding that Musammat
Bhawani, defendant, appellant, became unchaste during the life of her

husband Dariao Singh. He died in 1860, and her illegitimate child would
seem to have been born in or about 1869. It may be concluded therefore

that the right cf inheritance to her husband's estate jointly with his other

wife, Musammat Ganesh, had vested in her by law long before she was

guilty of misconduct. The lower appellate Court considers that neverthe-

less she has forfeited that right by her misconduct because she bad not

acquired possession of her husband's estate before the death of his elder

wife in 1870. His reason for thinking that she did not acquire posses-

sion of her husband's estate until after Musammat Ganesh's death ia

merely that tne latter's name only was recorded after Dariao Singh's
death. But the reason does not seem to be a good one. Musammat
Ganesh, when her name was recorded as her husband's heir, [l73] ac-

knowledged the joint heit ship of Musammat Bhawani, and there is no
reason to doubt that the latter continued to live in her husband's house,

and to be supported out of his estate, with the other widow. Mueammat
Ganesh was probably the head of the honse and the manager of the estate,

but Musammat Bhawani cannot be regarded as having b^en out of pos-

session. But, however this may be, we conceive is to be sufficient /or the

protection of her right that it had vested in her by law before her mis-

conduct. In her presence none of the plaintiffs have any right to succeed

to the estate of Dariao Singh aforesaid. It is unnecessary to discuss the

question of the legitimacy of the defendant, appellant, Maharaj Singh.
We decree the appeal with costs, and dismiss the suit by reversal of the

lower Court's decree.

Appeal allowed.

2 A. 173.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.

KHETA MAL (Defendant) v. CHUNI LAL (Plaintiff).*

[8th March, 1879J.

Arbitration Insolvency -Contract Act IX of 1872 (Contract Act), s. 65.

K, on the one part, and his creditors including C, on the other part, agreed
in writing to refer to arbitration the differences between them regarding the

payment of his debts by K- The award compounded A''s debts, and assigned his

property to his creditors, and directed thao K should dispose of such property
for their benefit, and that, if he misappropriated any of the property he should
be personally liable for the loss sustained by the creditors on account of such

misappropriation! C signed the award amongst other creditors, but the award
was not signed by all the creditors. C received a dividend under the award.

* Second Appeal, No. 670 of 1878, from a decree of II G. Keene, Esq., Judge of

Agra, dated the 1st March 1878, affirming a decree of Babu Abinash Ghandar Banarji,
Munsif of Agra, dated the 19th September 1877.

662



KHETA MAL V. CHUNI LAL 2 All. 175

Held, in a suit by C against A', to recover a debt which had been compounded
under the award, in which suit C alleged that several creditors had not signed
the award

;
that some of them had sued K and recovered debts in spite of the

award
;

that K has misappropriated some of the property ; and that, if the

plaintiff did not sue, there would be no assets left to satisfy his debt, that such
suit was not maintainable.

[P., 2 A. 474 (479,480) ; R., 19 B. 12 (18).]

THE facts of the case were as follows : By an instrument in writing
dated the 9th May. 1877, the firm of Kheta Mai and Kashi Nath on the
one part, and the creditors of that firm, amongst whom was one Chuni
Lai, on the other part, agreed to refer the differences between them to

arbitration. The arbitrators appointed [174] by the parties delivered an

award, dated the 10th May, 1877, in the following terms :

"
Whereas

Kbeta Mai and Kashi Nath on the one part, and Hazari Lai and the other

persons hereinafter mentioned, have appointed us arbitrators to settle the

disputes between them regarding hundis, purchase and sale of goods, debts,

&c., appertaining to the firm of Kheta Mai and Kashi Nath and have

signed a duly stamped agreement to that effect, after examining the account
books and taking evidence, it appears that Kheta Mai and Kashi Nath had
transactions with all the said creditors by way of hundis, &c. : and it appears
that Rs. 21,502 is due to the creditors on account of hundis, &o. t by Kheta
Mai, and at present Kheta Mai has no cash, nor can he get any from
which the debts could be liquidated and the creditors are pressing Kheta
Mai for payment, but Kheta Mai has stores, &c., to the value of about

Es. 16,569-13-6 including cash Rs. 104, and outstaudings, Rs. 2,892-13-6,
which are now in his possession, and these stores are kept, in different

shops, i. e. t three shops, and a
"
mukkan" of Musammat Janki, also in a

shop of Ganga Prasad and other places, and besides these stores

Kheta Mai has no cash, immoveable property, nor jewels from which
these debts could be realised : there is a difference of Ra. 4,632-2-6
between Kheta Mai's assets and liabilities and this deficiency can in

no way be made up : the firm of Kheta Mai and Kashi Nath has failed,

and there is no hope of the Rs. 4,632-2-6 being hejreafter liquidated : we
have, therefore, awarded that in payment of the said sum of Rs. 21,502 the

stores, &o., now in Kheta Mai's possession, amounting to Rs. 16,569-13 6,

be made over to the creditors : and the creditors have released Kheta
Mai from the payment of the said balance of Rs. 4,632-2 6 : now there is no
claim for these debts by the creditors against Kheta Mai and Kashi Nath,

nor, will there be any such claim hereafter : and Kheta Mai and Kashi
Nath have no claim to the stores, &c., now in their shops, nor will they
have such claim hereafter, but Kheta Mai and Kashi Nath shall sell

these stores, &c., on the part of the creditors, and shall engage Bankey
Lai, son of the one and brother of the other, and shall act as

"
gomashtas,"

these three men shall manage the affairs for four months, getting a

consolidated salary of Rs. 30 per month : the proceeds of cash-sales and

realised debts shall be made over every evening and accounts rendered to

Gobind Ram, [175] Her Sahai Mai* Ohuni Lai or to any one appointed by
them : the keys of the shops shall be made over to the person appointed to be

in charge : if the stores, &c., are not all sold within four months Banky Lai

and Kashi Nath shall leave the shop and carry on their own work, leaving

Kheta Mai only to sell the balance on a salary of Rs. 10 per month :

Kheta Mai may draw his salary daily or monthly if his salary is not paid,

Kheta Mai need not serve : if Kheta Mai realises any sums on account of

stores sold from the shop, or if he has previously so realised any sums, or

663

1879
MARCH 8.

APPEL-

LATE
CIVIL.

2 A. 178.



2 AIL I76
r

INDIAN DECISIONS, NEW SERIES [YoL

1879 if he misappropriates any of the property, or if he acknowledges the claims
MARCH 8. of any other parties, Kheta Mai and Kashi Nath will be responsible for

the payment of such sums and for the defence of such claims : if Kheta
APPEL- Mai or Kashi Nath collusively allow a suit to be instituted against them,
LATE they shall be liable to pay the amount of the decree, the property made

CIVIL over Dv this award shall not be liable for the payment of such decree,
nor will the decree-holder be entitled to recover from this property,

2.1. 173. because up-to-day's date, except those persons on account of whose claims

this property has been made over, there are no other creditors, inasmuch
as their claims have not been admitted before us, nor are their names
entered in Kheta Mai's account-books : the rents of the shops and houses

shall be paid by the creditors and not by Kheta Mai and Kashi Nath : no
further claims remain between the parties and both parties are agreeable
to be bound by this our award and have signed this award."

This award was signed by Chuni Lai, amongst other creditors, but it

was not signed by all the creditors who had signed the agreement to refer

to arbitration, some of them refusing to sign it. On the llth May, 1877 r

by an instrument in writing which recited that Kheta Mai, Kashi Nath,
and Bankey Lai had entered into the service of the creditors, the former

bound themselves to perform faithfully the duty of selling the property

assigned under the award, and to render accounts, and empowered the

creditors in case of any misappropriation of the property, to sue to recover

the value of the property misappropriated. On the 13th September, 1877
the present suit was instituted by Chuni Lai against Kheta Mai to recover

Es. 878-14-0 on two hundis, being a debt which had been compounded
under the award. The defendant set up as a [176] defence to the suit

that the plaintiff could not maintain the suit in the face of the award.

The plaintiff contended that the award was not binding on him on the

ground that all the creditors had not signed it
;

that several of the

creditors who had not signed it had sued and hud recovered their debts

from the property assigned under the award, and that the defendant had

fraudulently disposed of some of such property. The Court of first instance

held that the suit was maintainable and gave the plaintiff a decree. On
appeal by the defendant the lower appellate Court also held that the suit

was maintainable for the reasons set forth in its judgment, the material

portion of which was in the following terms:
"
Did the respondent (plaintiff)

make with the appellant (defendant) a complete and valid contract by virtue

of which his original right under the bills was foregone, and another right

substituted for it to which be is now confined ; or is he at liberty to treat

that contract as incomplete and void and to fall back upon his original right
under the bills ? I have no hesitation in concluding that the contract or

compromise between the parties was never carried out. The respondent
has admitted that he received a sum of money under its provisions, but he
has made restitution by suing for the balance due to him after crediting
the amount. In so doing he has made the restitution required by s. 65 of

the Contract Act, if the agreement is void. That it is so seems plain to me.
It arose out of a proposed composition between the appellant and the.

whole of his creditors, by virtue of which they were to sign a deed releas-

ing him from immediate liability and appointing their agent to carry on
the business for their benefit. The respondent signed the deed, and the

arbitrators banded him his dividend under the proposed composition. But
about one-third of the creditors afterwards refused to sign ; and the

appellant, instead rof conducting his business as the common agent of all

and for their common benefit as he had engaged to do, made separate
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arrangements with some of the others. On this the respondent was per-

fectly justified in regarding the contract as a lapsed and void agreement,
and in suing on his original right, restoring the amount received as dividend.

I annex an English abstract (for which I am indebted to the pleader for

the respondent) from which it will be seen that the signature of all the

creditors and the [177J bona fide management of the business for the joint
benefit of all were essential conditions, the non-fulfilment of which affected

the whole consideration of the agreement, and rendered it void and of no
effect. With reference to the fourth plea, I may observe that no specific

point was stated as to which the account-books would give satisfaction to

the Court's doubts. There was proof on the record, and in the corrobora-

tive papers called for from the Court of Small Causes, to show that the

business had not been carried on in good faith for the common benefit of

all the creditors, as it ought to have been under the terms of the agree-
ment in virtue of which the composition was allowed. I therefore uphold
the award of the lower Court and dismiss the appeal with costs."

The defendant appealed to the High Court, contending that the suit

waa not maintainable.

Mr. Gonlan and the Junior Government Pleader (Babu Dwaraka Nath
Banarji), for the appellant.

Muushis Hanuman Prasad and Sukh Ram, for the respondent.

JUDGMENTS.

The following judgments were delivered by the Court :

SPANKIE, J. Respondent admitted in his plaint that he agreed to the

arbitration and the award made by the arbitrators, in which a composition
was made between the creditors of defendant, appellant, and defendant

himself. He admits that he signed the award, and it is certain that ho

accepted payments towards the satisfaction of his debt, due by defendant

on his failing to meet two hundis when they fell due. But plaintiff avers

that several of the creditors did not accept the award, and some had sued

and recovered debts due to them in spite of the award : also the defendant

had acted dishonestly, and had made away with some of the goods over

which he was placed in charge by the award and the creditors who signed
it: plaintiff was therefore compelled to sue, as "there were not sufficient

assets left; to satisfy his debt and the debts of the others who were also

suing defendant.

But it appears to me that the plaintiff and all persons who signed the

award and were parties to and signed the agreement to refer to arbitration

are hound by their acts. The arbitrators decided that there were not

sufficient assets to discharge all the debts [178] due to that of the credi-

tors, but the latter should surrender their claims to a sum Es. 4,632-2-6,

which is mentioned in the award as irrecoverable, and that the stores, &o.,

now in the defendant's possession should be made over to the creditors for

their benefit. The award goes on to say that the creditors
"
have released

Kheta Mai from the payment of the said (irrecoverable) balance of Rupees
4,632-2-6 : now there is no claim for these debts by the creditors against

Kheta Mai and Kashi Nath, nor will there be any claim hereafter, and
Kheta Mai and Kasbi Nath have no claim to the stores, &o., now in their

shops, nor will they have any claim to them hereafter. But Kheta Mai
and Kashi Nath shall sell these stores, &c., on the part of the creditors,

and shall engage Bankey Lai, son of Kbeta Mai and brother of Kashi
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Natb, and shall act as gomashtas : these three men shall manage the affairs

for four months, getting a consolidated salary of Us. 30 per mensem."
Then come some other less important conditions and the award proceeds :

"
If these stores are not all sold in four months, Bankey Lai and Kashi

Nath shall leave the shop and carry on their own work, leaving Kbeta
Mai alone to sell the balance on a salary of Rs. 10 per mensem."

There are certainly the following conditions :

"
If Kbeta Mai realizes

any sums OQ account of stores sold from the shop, or if be has previously
sold any, or realized any sums, or if he misappropriates any of the pro-

perty, or if he acknowledges the claim of any other party, Kheta Mai and
Kashi Nath will be responsible for the payment of such sums and for

the defence to such claims : if Kheta Mai and Kashi Nath collusively

allow a suit to be instituted against them, they shall be liable to pay the

amount of the decree : the property made over by this award shall not be

liable for the payment of such decrees, nor will such decree- holders be

entitled to recover from this property because up to-.day's date, except
those creditors to whom this property has been made over, there are no
other creditors, inasmuch as their claims have not been admitted before

us nor are their names entered in Kheta Mai's account books : no further

claims remain between the parties and both parties agree to be bound by
our award."

Now, from these extracts it is quite apparent that there are no
conditions such as those referred to by the lower appellate Court [179]
which rendered the agreement void or voidable. The defendant is made
responsible under the award. No right is given to the plaintiff to rescind

the agreement and repudiate the award and fall back upon his dishonoured
hundis. The Judge's application of s. 65 of the Contract Act to this case

altogether fails. The very fact that the plaintiff received on two occasions

moneys in satisfaction of his claim under the award shows incontestibly
that the award was carried out, and was in full operation when the suit was

brought. The argeement entered into for the satisfaction of the claims of

creditors was a new contract substituted for former contracts between
creditors and defendant. This agreement was never discovered to be void,

nor had it become void by any circumstances making it so. The defend-

ant was the paid servant of the creditors as manager of the stores, and if he

misappropriated them or behaved fraudulently, they could proceed against
him and hold him responsible for losses, but only under the award. If

creditors who bad not signed the award obtained decrees, the creditors who
had signed it could only protect themselves under the terms of the award.

They could not rescind the award and fall back on their old debts in

satisfaction of which the defendant had assigned all his property for the

benefit of his creditors. As the award declares :

"
Now, there is no

claim for these debts by the creditors of Kheta Mai and Kashi Natb,
neither will there be any such claim hereafter, and Kheta Mai and Kasbi
Nath have no claim to the stores now in the shops."

I am clearly of opinion that the suit was not one that could be

maintained, and that it should have been dismissed. I would decree the

appeal and reverse the decrees of both the lower Courts with costs.

STUART, 0. J. I agree in the conclusion arrived at by Mr. Justice

Spankie. Both the lower Courts have utterly mistaken the law applicable

to this case. There is no bankruptcy law in these provinces, nor any
coercive legal process which can be enforced against the property of an

unwilling insolvent for the benefit of all his creditors. A person in the
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position of the present defendant, appellant, may avail himself of the pro-
visions of the Code of Civil Procedure for the purpose of being relieved of

his debts, but he can [180] only do so under the conditions of that Code,
he himself being the applicant, and under executed process by arrest or

imprisonment. No such result can be attained by the legal action of any or

even all of an insolvent's creditors. Doubtless creditors and their debtors

can agree as to the disposal of property for the benefit of the former, and
that is an agreement of course that can be given effect to. But irrespective
of such an agreement among a debtor and his creditors, the law, at least

in these provinces, places no compulsory machinery in this hands of the

creditors as a body. On the other hand, there is no law in this country
to prevent a debtor from making an assignment of his estate for the benefit

of all or a limited class of his creditors ; nor, for that matter, from his

assigning, conveying, or settling his estate in favour of any person or

persons whom he may wish to favour, provided of course that he makes
those assignments, settlements or conveyances without fraud, that is

honestly and in good faith. The fundamental principle that underlies this

state of things is that, so long as the law does not step in to deprive a man
of his control over his estate, he remains sui juris, and can up to the last

moment of its possession deal with his property as he thinks fit. The legal

right remains in him, and if he acts honestly and in good faith, and not

fraudulently, he may transfer his estate, or any portion of it, to any one or

more of his creditors but whose acceptance of such transfer or assignment,
or whatever the form of the conveyance may be, of course deprives them
of all further relief against their debtor, and the only remedy of other

persons to whom he is indebted, and who have by that means been ex-

cluded from any such transfer, assignment, or other conveyance can only
be against such property of the debtor as may t not have been so dealt

with, or against the debtor's person.

Now, applying these legal principles to the present case, there can be

no doubt that the agreement between Kheta Mai and those creditors of

his who joined with him in the arrangement was in effect such a transfer or

conveyance as I have referred to, and the plaintiff, being one of the creditors

who accepted that mode of settlement, is bound by it, and cannot recover

any balance that may remain over after the event of the award in the

arbitration proceedings ; and the fact that he had on foot of the award

accepted [ll] payments from the sale of the defendant's goods only still

further weakens his contention that he has a surviving right of action

against his debtor.

I must here observe that a more extraordinary misreading of a plain
law than that afforded by the recorded opinion of the Judge as to the

application of s. 65 of r-he Contract Act to the facts of the present case I

never met with. That section of the Contract Act is in the following
terms :

"
When an agreement is discovered to be void, or where a contract

becomes void, any person who has received any advantage under such

agreement or contract is bound to restore it, or to make compensation for it

to the person from whom he received ifc." So that, according to the Judge,
the payments made to the plaintiff in the present case is merely an advant-

age for which compensation may be made by being credited to the debtor

as against his hundis. Now, there was here no void contract, no contract

void in any sense, but the arbitration proceedings between Kheta Mai and
his other creditors who are parties thereto, including Chuni Lai, the

plaintiff, constituted, together with the award made by the arbitrators, a good
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and sufficient contract, valid and effectual, against the plaintiff and those

other creditors in the same position, and all these persons are thereby
concluded against any further remedy ultra the arbitrators' award.

The present appeal must therefore be allowed, the decrees of both the

lower Courts reversed, and the suit dismissed with costs in all the Courts.

Appeal allowed.

2 A. 181 (F.B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,

Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oidfieldi

NANAKCHAND AND ANOTHER (Defendants) v. RAM NARAYAN (Plaintiff).*

[llth March, 1879.3

Act VIII of 1859, (Civil Procedure Code), ss. 323, 324 Arbitration.

The plaintiff in this suit sued the defendants to recover certain moneys present-
ed to him on his marriage, which alleged the defendants had received and
appropriated to their own use. The defendants denied that they had [182]
received such moneys, but admitted that such moneys had been credited by the

plaintiff's father to the firm in which they, the plaintiff, and the plaintiff's

father, were jointly interested, against a larger amount of moneys belonging to

the firm which had been expended on the plaintiff's marriage. The parties

agreed to refer the matter in dispute between them to arbitration, and to abide

by the decision of the arbitrator. The arbitrator decided that the plaintiff could
not recover the moneys he sued for, and which had been credited to the firm of

which he was a partner, as a larger sum had been expended on his marriage out
of the funds of the firm. The plaintiff obtained the opinions of certain pandits
to the effect that, under Hindu law, gifts on marriage are regarded HS separate

acquisitions, and prayed that the Munsif would remit the award with these

opinions to the arbitrator. The Munsif remitted the award with the opinions,

requesting the arbitrator to consider them, and to return his opinion in writing
within a certain period. The arbitrator having refused to act further, the Munsif

proceeded to determine the suit, and gave the plaintiff a decree on the ground
that, in a joint Hindu family, presents received on marriage do not fall into the
common fund. Held (PEARSON, J , dissenting) that, there being no illegality

apparent on the face of the award the Munsif was not justified in remitting the
award or in setting the award aside and proceeding to determine the suit himself,
but that he should have passed judgment in accordance with the award.

[R., 3 A. 636 (640) ; 30 A. 505= 5 A.L.J. 658 = 28 A.W.N. 228; 22 M. 202 (204) ; 15
Ind. Gas. 928 = 236 P.L.R. 1912 = 4 P.W.R. (N.W.F.P.) C. Eul. 1913; L.B.R.
(18931900) 548 (549) ; 66 P.R. 1907 = 159 P.L.R. 1908 = 148 P.W.R. 1907 ]

THIS was a suit instituted in the Court of the Munsif, in which the

plaintiff claimed to recover Es. 520, being the amount of the presents
received at his marriage, which he alleged bad been taken and aoprcpri-
ated by the defendants, his uncles. The defendants set up as a defence to

the suit thai; a sum of Rs. 1,132-2-0 had been expended on the plaintiff's

marriage out of the funds of a firm in which the plaintiff, his father, and

they were partners, that they had not received the sum claimed, but that

the plaintiff's father had received and expended a sum of Rs. 549 which
had been presented to the plaintiff on his marriage, and that the plaintiff's

father bad entered the sum claimed in the books of the partnership to the

credit of the firm, but that no sum on account of marriage presents had

*
Appeal under cl. 10. Letters Patent, No. 5 of 1877.
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ever come into their hands. On the 17th June 1875 the parties to the 1879

suit presented a petition to the Munsif appointing a certain person MARCH 11.

arbitrator, and agreeing to accept whatever such person should decide.

The Munsif referred the suit to the arbitrator for the determination of

the matters in dispute. On the 12th July 1875 the arbitrator delivered his

award in the following terms : "It is admitted by both parties that up to

this time the plaintiff, his father, and the defendants, carry on business in

partnership, and that they are the joint owners of the firm known as

Ganga Bai Chain Sukb : it is admitted by the plaintiff that nearly
Es. 1,000 was expended [183] ou his marriage from the joint firm

; there-

fore the plaintiff cannot get back Es. 520 which he received at his

marriage, and which were credited in the joint firm opposite the debit

side, no matter if he paid that amount to the defendants or to his father :

this point is out of question, because the amount is credited in the account
books of the joint firm." The pleaders of the plaintiff subsequently
obtained the opinions of certain pandits who averred that under Hindu law

gifts at marriage are regarded as separate acquisitions, and applied to the

Munsif to remit the award with these opinions to the arbitrator. The
Munsif, without declaring that an objection to its legality was apparent on
the face of the award remitted the award with the opinions, and requested
the arbitrator to consider them, and to return his opinion in writing within

a week. The arbitrator declined to act any further in the matter, stating,

amongst other things that his award had not proceeded merely on the facts

of the case, but that he had referred to certain texts of the Hindu law
which the parties had produced. The Munsif then proceeded to determine

the suit, and gave the plaintiff a decree, which the lower appellate Court

affirmed, on appeal by the defendants.

The defendants preferred an appeal to the High Court, contending
that the Munsif was not competent to set aside th award. The Judges
composing the Division Bench (PEARSON, J., and SPANKIE, J.) before

which the appeal came for hearing differed in opinion, as to whether or

not the Munsif was justified by law in remitting the award, or in setting

the award aside and determining the suit himself.

The judgments of the Judges of the Division Bench were as follows :

PEARSON, J. I concur with the lower appellate Court in the opinion
that the Munsif was warranted, under the terms of s. 323 of Act VIII of

1859, in remitting the award, which was apparently illegal, for reconsidera-

tion on the point of law ; and that, inasmuch as the arbitrator declined to

determine the point, the award became incomplete and null ; and I hold

that, under the circumstances, the provisions of s. 324 are inapplicable,
and that the Munsif was competent to set aside the award, so incomplete
and null, and to proceed to try and decide the case himself. I further

[184] hold that the Hindu law, if not by law expressly applicable to the

case, was the law which equity, justice, and good conscience required to be

applied to it. I would therefore dismiss the appeal with costs.

SPANKIE, J. The parties to the suit of their own free will appointed
Lala Sham Lai, a pleader of the Court, their arbitrator, and agreed to accept
whatever might be his decision in the case. An order dated the 17th June
was sent to the arbitrator to decide the case and send in his award and the

papers embodying the result of his inquiries, and that copies of the papers
in the case be sent to him. On the 12th July the arbitrator submitted his

award. He states that he had investigated the case, and bad taken down
the depositions of the witnesses and the statements of the parties. He
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1879 had also taken into consideration the custom of the brotherhood, and per-
MAKCH 11. used the passages in the Hindu law referred to by the parties and their

pleaders. It is admitted, he adds, by both parties that up to date the
FULL plaintiff, his father, and defendants carry on business in partnership, and

BENCH, that they are the joint owners of the firm known as Ganga Bai Chain Sukh:
it is admitted by the plaintiff that nearly Es. 1,000 wore expanded on his

2 A. 181 marrige from the joint firm : therefore the plaintiff cannot get back Es. 520
(F.B,). which he got on marriage, and which were credited in the joint firm opposite

to the debit side, no matter if he paid th'at arrount to the defendant

or to his father : this point was out of question, because the sum was
credited in the account books of the joint firm : with reference to the

circumstances of the case, it did not appear proper to award costs to defend-

ants. The result of this award was to dismiss the claim, both parties bearing
their own costs. No exception was taken to this award, which, indeed, the

referring Court pronounced to be
"
admirable and excellent." But on the

22nd July the plaintiff objected to the arbitrator's law, and on the 9th

August be presented to the Munsif an exposition of the law by some
Hindu pandits, at Benares. The Court, stating that the exposition of the

law differed from the view of the Hindu law relied upon by the arbitrator,

ordered that the award should be returned to the arbi'rator in order that

he might consider the law as expounded by the pandits, and submit his

opinion in writing about it. The arbitrator stated his inability to deter-

mine the case, and declined to act any further in it. [185] The Munsif took

up tha case and decreed the plaintiff's claim, and the lower appellate Court
affirmed the decree. It is contended by defendant that the Munsif had

misapprehended s. 323 of Act VIII of 1859, and should not have referred

the award back to the arbitrator : no award can be set aside except as

provided by s. 324 of Act VIII of 1859.

I would accept the pleas in appeal. The award bad not left un-

detertnined any of the matters referred to arbitration, nor had it determined
matters not referred to arbitration. It was not so indefinite as to be

incapable of execution. Looking at the terms of s. 323, the only other

ground on which an award could be remitted is that an objection to its

legality was apparent on the face of the award. No exception to the award
was taken under s. 324. But on the 22ad July the plaintiff objected that

the Shastras were in his favour, and it was brought to the Court's notice,

and nearly a month after the delivery of the award, that a pandit at

Benares expounded the law differently from the arbitrator. Now the

parties had agreed to abide by the decision of the arbitrator. His view of

the law might be right or wrong, but there is no illegality apparent on the

face of the award which justified the remission of the award to the

arbitrator. It was as if the plaintiff had asked for a review of judgment,
and produced fresh evidence in his own favour. Where parties agree to

abide by the decision of an arbitrator, both are suppose'! to concade some-

thing, and they are, I think, bound to abide by the decision, though, per-

haps, a Court might have determined the point differently. I would decree

the appeal and reverse the decision of both Courts and enforce the award.

The defendants appealed to the Full Court under cl. 10 of the Letters

Patent against the judgment of Pearson, J., again contending that the

award could not be set aside.

Mir Akbar Husain, for the appellants.

The respondent did not appear.
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JUDGMENTS.
The following judgments were delivered by the Full Beneh :

STUART, C. J. The procedure before the Munsif in this case apnears
to me to have been most irregular. Under s. 323 of Act VIII of 1859 the

Munsif could only remit the award for reconsideration [186] if an objection
to its legality is apparent on the face of it. But instead of considering the

matter in this simple light the Munsif, on the 9fch August 1875, made the

following extraordinary and anomalous order :" Apparently it aupears
that the principles of Hindu law relied upon were decided against the

petitioner in the arbitration award : therefore it is ordered that the award

may be sent to the arbitrator to consider the bywasthas attached to this

petition, and submit his opinion in writing to the Court." Oc as if he

said in other words,
"
It appears that the principles of Hindu law were

applied by the arbitrator, but something more is wanted, and
'

therefore
'

the award must go back to him for reconsideration." If such is not the

meaning of the order, the therefore should have led to the very different

conclusion of the award being accepted and applied by the Munsif,

especially as he had admitted in his judgment not only that
"
the inquiry

and award made by the arbitrator are admirable and excellent," but that

the award was
"
in conformity with the evidence on the record."

It will be seen that, instead of showing that the award is illegal
"
on

the face of it," the Munsif expresses his order in terms that ought to have
led him to the opposite conclusion, but nevertheless he at the same time,
and ss. 323 and 324 of Act VIII of 1859 notwithstanding, entertains the

complaint that the findings in the award were opposed to the authorities

in Hindu law relied upon by the plaintiff, and for this reason,

and for this reason alone, he orders that the award may ba sent back
to the arbitrator for reconsideration, but admitting notwithstanding,
so far as the language of his order is concerned, that the principles
of the Hindu law had evidently been considered in making the award, in

other words, that the arbitrator had done his duty. Such procedure not

only cannot be allowed to stand for one moment, but in my opinion ia

deserving of the severest censure. Nor does the arbitrator, finding himself

placed in the position assigned him by this foolish order, appear to have
been a whit more intelligent in the matter than the Munsif, for he sub-

mitted himself uncomplainingly to it, and only noticed it by a petition,

dated the 28th of August, in which he referred to the bad state of his

health and the difficulties of the case, among others, certain Sanskrit

texts which he had been unable [187] to understand or to get satisfac-

torily translated for him. In this petition, however, the arbitrator goes

chiefly upon his bad health and his consequent inability to proceed with

the case. He therefore declines to act any further, and he begs the Court
either to decide the case itself or to appoint another arbitrator in his stead.

The Munsif adopted the former course, proceeded with the case, and
decreed the plaintiff's claim, which decree was affirmed by the lower

appellate Court.

All this procedure was utterly mistaken. I have carefully perused
the award, and in my judgment it shows no illegality on the face of it. It

recites the reference to the arbitrator for his decision, and then it states as

follows :

"
I have investigated the case to my satisfaction, and have taken

down the depositions of witnesses and the statements of the parties. I

have also taken into consideration the custom of the brotherhood to which
the parties belong, and perused the passages in the Hindu law referred to
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1879 by the parties and their pleaders." Now in the face of such a statement
MARCH 11. the Munsif had no right to assume that the arbitrator had not correctly

applied the Hindu law. Any error of the kind muse appear on the face of

FULL the award itself, which, however, on the contrary states
"
he had perused

BENCH, the passages of the Hindu law referred to by the parties and their pleaders."
This I consider was a sufficient compliance with his duty as an arbitrator

2 A. 181 under the Code of Procedure, Act VIII of 1859, and if the Munsif differed

(F.B.). from him, and believed that he had not correctly applied the principles of

the Hindu law, the award was not thereby rendered invalid, and ought
not to have been remitted for reconsideration, for on the face of it it was

right, and it is distinctly provided by s. 324 of Act VIII of 1859 that
"
no

award shall be liable to be set aside except on the grounds of corruption
or misconduct of the arbitrator or umpire. In fact, in accepting him as

their arbitrator, the parties accepted his judgment and opinion, and his

understanding of the Hindu law applicable to the case, and were bound

by his judgment and opinion and his law, no matter how mistaken he may
have been jn these respects. And the Munsif who, as I have shown,
admits in his judgment that the award was excellent and admirable and

unimpeachable on the evidence, was bound by it too, and he ought to

have given judgment [188] according to it, his judgment being final and
not open to appeal to the Judge or Subordinate Judge.

Holding this opinion, and I must add holding it very clearly, I would,

concurring with Mr. Justice Spankie, allow this appeal, and reverse the

judgment of the Division Bench, and I would set aside the whole proce-
dure before the Munsif subsequent; to the filing of the arbitrator's award,
and order a decree by this Court according to the award, and dismiss the

suit, with costs, in all the Courts-

PEARSON, J. The question to be determined by the Full Bench is, I

presume, whether the judgment which is the subject of the present anpeal

rightly or wrongly disposed of the special appeal heard by the Division

Bench. If reference be made to the grounds of the special appeal, it will

appear that two substantial questions are raised by it, first, was the

Munsif justified in remitting the award for consideration ; second, was he

justified in setting it aside whon the arbitrator refused to reconsider it.

The first of these questions will include the applicability of the Hindu law
to the matter in dispute. The plaintiff claimed to recover from his uncles

a sum which he had received from his father-in-law as a marriage present,

and which, he alleged, they had appropriated to their own use. Their

defence was that they had nob taken it but that it had been expended on

this marriage by his father. The matter being referred to arbitration, the

arbitrator disallowed the claim, because the sum claimed had been entered

in the accounts of the family firm, as a set-off against the plaintiff's marri-

age expenses. The award is obviously unsatisfactory, but on tbe plaintiff

objecting that it was opposed to Hindu law, and filing bywasthas in

support of the objection, it appeared to the Munsif that it was bad in law.

This being so, I conceive that he was not only justified in remitting io for

reconsideration, but was bound to remit it. Both the lower Courts have
now decided that the plaintiff's claim is valid under the Hindu law. It

was not pleaded in the special appeal, and it is not pleaded in the present

appeal, that the lower Court's exposition of Hindu law is erroneous. What
was pleaded in the special appeal was that the Courts were not bound to

apply the Hindu law to the case. I ruled that the Hindu law, if not by
statute law expressly [189] applicable was the law which equity, justice,

and good conscience required to be applied to the case. It is now pleaded
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that my ruling is incorrect. I entertain no doubt of its correctness

myself, and I shall be surprised if the plea should find its acceptance.
On the other question whether, on the refusal of the arbitrator to

reconsider his award, the Munsif was justified in setting it aside and

proceeding to try the case himself, f do not perceive that my honorable

colleague on the Division Beach in the judgment delivered by him on the

28th June 1877, expressed an opinion different from that exoressed by me.
Ib is obvious to remark that, if the Munsif was precluded from setting aside

the award in this case by the provisions of s. 324 of Act VIII of 1859, he
would be precluded from so doing in a case in which an arbitrator refused

to reconsider an award which left undetermined some of the matters
referred to arbitration, and was so indefinite as to be incapable of execu-

tion ; and such a contention could not probably be maintained.
In my judgment the pleas in appeal are without weight, and the

appeal should be dismissed with costs.

TURNER, ,J. (After stating the facts leading up to the arbitration and

award, continued) : The plaintiff's pleader obtained the opinions of some
pandits who averred as is not disputed that gifts at marriage are regarded
as separate acquisitions, and petitioned the Munsif to remit the award,
with these opinions, to the arbitrator. The Munsif without declaring that

an objection to the legality was apparent on the face of the award remitted

the award with the opinions, and requ-ested the arbitrator to consider

them, and to return his opinion in writing in a week.
In special appeal the honorable Judges of the Division Bench differed

as to whether or not an objection to the legality of the award was apparent
on the face of it. The Senior Judge held such an objec'.ion was apoarent
and that the Muosif was therefore justified in remitting the award for the

consideration of the point of law. It is to be observed that the plaintiff did

not come into Court alleging that he and the defendants were members of a

family. Nor did he allege that the defendants claimed to retain the money
as falling into and forming part of the common stock. They were charged
with having appropriated the money to their own use. and they danied

[190] that they had received it, but admitted it had been credited in the

books of the firm in which they, the plaintiff, and his father, were

jointly interested against a larger sum expended on his marriage. It is to

be noticed that, if there had been a question as to whether the moneys
received on the plaintiff's marriage formed part of a common stock, or

even of the partnership funds, the plaintiff's father should have been
mad 1

? a party to the suit. On the proceedings I do not see that there was
an objection to the legality of the award apparent on the face of it. If one

partner sues another for moneys recoverable on his account, it would

surely be an answer that the moneys so received had been credited against
a debt due by him to the firm.

I therefore am of opinion that the Munsif was not justified in remit-

ting the award to the arbitrator. At the same time having perused the

evidence it is apparent to me that the questions really in issue were not

properly raised by the plwlings; and, moreover, that they are not dispos-
ed of by the judgment of the Court below. The parties are membirs of

a family who, while retaining undivided the firm which has desoended to

them from their common ancestor, have also separate dealings, and I

have no doubt that the dispute arises out of the question as to whether or

not expenses relating to the plaintiff's marriage ought to be met by the

separate property of bis father or out of the joint firm. The questions which
called for determination in this suit appear to me to be the following :
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1879 Did the sums received on the occasion of the plaintiff's marriage come to

MARCH 11. the hands of the defendants : If they did, have they been appropriated by
the defendants to their own use : for if they have been so appropriated, the

FULL defendants are liable, and it is unnecessary to go further : but if the

BENCH, moneys have not been appropriated by the defendants to their own use,

but have been carried into the firm, then the question airses whether the
2 A. 181 defendants were at liberty to set them off against expenses incurred by
(F.B.). the firm on the plaintiff's marriage, and before determining this issue, the

plaintiff's father should have been made a party to the suit. All proper

parties being before the Court, it should then have been inquired whether
the joint fund or the separate estate of each of the partners should have
been charged with the marriage expenses of the members of the family.
Had the parties been members of a Hindu family living altogether

[191] in commensality, I admit that the plaintiff would have been

entitled to claim his marriage presents as a separate acquisition, and that

the Courts would be justified in applying Hindu law, and I hold further

that, in determining whether the joint or separate estate should bear the

expenses of the plaintiff's marriage, the Courts are justified in applying
Hindu law controlled as it may be by the agreement binding on the mem-
bers as to the purposes to which the property remaining undivided should

be applied. In my judgment the appeal should prevail and be decreed,

the claim being dismissed on the ground that the award was a good award,
and that a decree should have passed in accordance with it, but if it be

held that the award was open to the objection urg^d, and that the plaint-

iff was justified in trying the suit on the merits, it is in my judgment
necessary for the purposes of justice that such of the issues suggested by
me as are undisposed of by the judgment of the Subordinate Judge should

be tried, and I would remit them for that purpose.

SPANKIE, J. I adhere to my opinion. With regard to the nature

of the claim, the statements of the parties, the reference to arbitration,

and the award itself, I see no illegality apparent on tho face of the award,
and therefore it was not one with which the Munsif could interfere under
s. 323 of Act VIII of 1859. It may be erroneous in law, but, if so, that

error is not apparent on the face of the award, and therefore it cannot be

set aside merely because it is erroneous in law.

OLDPIELD, J. I am of the same opinion in this case as Mr. Justice

Spankie. The award was improperly remitted to the reconsideration of

the arbitrator, as there was no ground under s. 323 which justified the

Munsif to remit it. There was no objection to the legality of the award

apparent on the face of the award ; the decision was made upon facts in

connection with the partnership relations of the parties, and the Munsif
in remitting the award does not point out the particular illegality apparent

upon the face of the award, nor does he appear to have come to any
conclusion that there was an apparent legal defect

; he merely remitted it

that the arbitrator should consider some objections which the plaintiff

alleged against a supposed view of the Hindu law taken by the arbitrator.

[192] There were no objections taken under s. 324, and under the cir-

cumstances the Court should have given judgment according to the award.

Appeal allowed.
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FULL BENCH. MARCH 11.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, FULL
Mr. Justice Spankie and Mr. Justice Oldfield. BENCH

FAZAL MUHAMMAD (Plaintiff) v. PHUL KUAL (Defendant) .* 2 A. 192

[llth March, 1879.] (.B.).

Appeal under cl. 10 of the Letters Patent Computation of Limitation.

In computing the period of limitation prescribed for an appeal under ol. 10 of

the Letters Patent, the time requisite for obtaining a copy of the judgment
appealed from cannot be deducted, such copy not being required, under the rules

of the Court, to be presented with the memorandum of appeal.

[App., 20 M. 476 (479); R., 9 A. 115 (118) = A.W.N. 1886,306; 32 B. 14 (F.B)-=9 Bom.
L.R. 1138 = 2 M.L.T. 410.]

THIS was an appeal to the Full Court, under cl. 10 of the Letters

Patent, which had been preferred two days after the period of limitation

(1) had expired.

On behalf of the appellant it was contended that the time requisite
for obtaining a copy of the judgment appealed from should ba deducted,
in comput'ng the period of limitation. On behalf of the respondent it

was contended that, inasmuch as under the Rules of Practice adopted by
the High Court on the 21st May 1873, regarding the admission of appeals
under cl. 10 of the Letters Patent, a copy of the judgment appealed from
was not required to be presented with the memorandum of appeal (2), the

time for obtaining a copy could not be deducted.

The Senior Government Pleader(Lala Juala Prasad), Munshi ffanuman
Prasad, and Maulvi Mehndi Hasan, for the appellant.

Mr. Colvin, for the respondent.
The Full Bench delivered the following

JUDGMENT.
The Full Bench is of opinion that the appeal is beyond time and not

entitled to be admitted. It is therefore dismissed with costs.

*
Appeal under cl. 10, Letters Patent, No. 4 of 1878.

(1) Under the Rules of Practice adopted by the High Court ou the 21st May 1873,

regarding the admission of appeals under cl. 10 of the Letters Patent, such appeals must
be preferred within ninety days, "unless the Court, in its discretion, on good cause

shown, shall grant further time."

(2) Rule iii. The appellant shall not be required, as in ordinary appeals, to file,

with such petition of appeal, a copy of the judgment appealed from.
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LATE

CIVIL.

2 A. 193

[193] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

NlKKA MAL AND OTHERS (Plaintiffs) V. SULAIMAN SHEIKH
GARDNER (Defendant).* [18th March, 1879.]

2 A 193. Usufructuary Mortgage,

By the .terms of a deed of usufructuary mortgage the mortgagor accepted the

liability on account of any addition that might be made to the demand of the

Government at the time of settlement. During the currency of the mortgage-
tenure tbe mortgagees, averring tnat they had had to pay a certain Rum in excess

of the amount of Government revenue entered in the deed of mortgage from T279

to 1281 Fasli, sued the mortgagor to recover such excess. Held that, inasmuch as

DO settlement of account* was contemplated or was necessary under the provisions
of the deed of mortgage, and such deed did not contain a provision reserving tbe

adjustment of auy sums paid by the mortgagees in excess of the amount of the

Government demand at the time of the execution of such deed to the time when
the mortgage-tenure should be brought to an end, the suit was not premature
and could be entertained-

[R., 13 A. 195 (197) = A.W.N. 1890, 228.]

THE facts of this case were as follows: The defendant in this suit, on
the 28th May 1869, gave the plaintiffs in this suit a usufructuary mort-

gage of one moiety of a certain village, and put trhe plaintiffs into possession.

Under the terms of the deed of mortgage the mortgagees agreed to collect

rents, to pay the Government revenue, and to take the profits in lieu of

interest on the mortgage-money, and the mortgagors were at liberty on
the expiry of five years to repay the mortgage-money, and to enter on the

property. The deed also contained this condition, viz., "If the Government
demand be enhanced or reduced at the time of settlement, I, the mort-

gagor, am liable for it, and the mortgagees shall have nothing to do with
the increase or decrease of the Government demand." The deed also em-
powered the mortgagees to enhance the rents at any time. The revenue
which was payable in respect of the mortgaged property at the time of

the execution of the deed of mortgage having been enhanced, and the

plaintiffs having paid tbe enhanced revenue for three years, the plaintiffs

brought the present suis to recover from the mortgagor tbe sum paid
by them in excess of the revenue which was payable at the time of the

[l9$J execution of the deed of mortgage, basing their suit on the condition
in tbe deed of mortgage stated above. The defendant set up as a defence
to the suit that on a proper construction of the deed of mortgage the claim
of the plaintiffs could not be preferred during the currency of the mortgage,
but only when accounts were settled on redemption of tbe mortgage.
The Court of first intance allowed this contention and dismissed the suit,

and on appeal by tbe plaintiffs the lower appellate Court also allowed it.

The plaintiffs appealed to the High Court contending that tbe lower
Courts had improperly construed the deed of mortgage, and they were
entitled, under the condition in the deed of mortgage upon which the suit

was based, to prefer the present claim.

Pandit Bishambar Nath and Babu Jogendro Nath Chaudhri, for the

appellants.
Babu Oprokash Chandar, for the respondent.

* Second Appeal, No. 992 of 1878, from a decree of G. L. Lang, Esq., Judge of

Aligarh, dated the 10th June 1878, affirming a decree of Maulvi Farid-ud-dm Ahmad,
Subordinate Judge of Aligarb, dated the 1'Jth January, 1878.
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JUDGMENT.

The judgment of the Court was delivered by

PEARSON, J. By the terms of the deed of mortgage, dated 28th May,
1869, the mortgagor accepted the liability on account of any addition

that might be made to the demand of the Government at the time of

settlement. The mortgagees, averring that they have had to pay
Es 1,907-13-3 in excess of the amount of the Government demand entered

in the mortgage-deed from 1279 to 1281 fasli, sue to recover that amount
with interest. The lower Courts have disallowed the suit on the ground
that the mortgagees are not competent to prefer a claim of this sort in a

suit during the currency of the mortgage-tenure. Such a claim, in the

opinion of the lower Courts, can only be properly advanced and adjusted
when a settlement of accounts between the parties takes place at the

termination of the mortgage tenure. An obvious objection to the opinion
of the lower Courts on this subject is that no settlement of accounts is

contemplated by or is necessary under the provisions of the deed of

mortgage, which allows the mortgagees to appropriate the profits realized

by them during the terms of mortgage in lieu of interest, and the mort-

gagor to recover his estate at the end of that term by payment of the

principal or the [195] amount of the loan. Another not less obvious

objection is the unreasonableness of expecting the mortgagees to make
large payment year after year for the mortgagor to be treated as mere

supplements to the original loan. But apart from the objections afore-

said, the view of the lower Courts that a suit of the nature of the present
cannot be brought year by year by the mortgagees for the recovery of any
sums paid by them in excess of the amount of the Government demand
at the time of execution of the dead of mortgage, merely because there is

no express provision made for such suit being brought in the deed of

mortgage, is quite untenable. The law authorises a man to sue for

a debt whenever it becomes due to him. The mortgagees could only
have been precluded from so suing, had there been an express provision
in the deed reserving the adjustment of such claims to the moment
when the mortgage-tenure should be brought to an end. It is admitted

that a similar suit has been already once before brought by the mortgagees.
It was not then pleaded that the suit was premature and could not be en-

tertained. On the contrary it was entertained and the claim was decreed.

The lower appellate Court has remarked that the deed of mortgage has

been carelessly drawn up, inasmuch as the mortgagees are authorised to

raise the rents, yet no provision is made for the disposal of the increased

profits due to their enhancement ; although it can hardly be supposed that

it was the intention of the mortgagor that she should pay any increase of

revenue to Government, and that the mortgagees should enjoy all the

corresponding increase of profits consequent on the enhancement of the

rents. We observe, however, that in the present case it is no part of the

defence that the increased demand of the Government has been met by a

corresponding enhancement of rent. On the contrary the plea is that

although empowered to enhance the rent, the mortgagees have neglected
to do so. There is nothing in the deed of mortgage binding the mortgagees
to enhance the rents in the event of the jama being enhanced. All that is

said is that
"

if the mortgagees wish to enhance the rent of any tenant,

they may enhance it, &c." On the other hann, the liability undertaken by
the mortgagor to pay any additional demand made by the Government ia

not limited by any condition that such increased demand cannot [196] be
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1879
MARCH 18.

APPEL-

LATE

CIVIL.

2 A. 193,

met by a corresponding enhancement of rents. In the former suit to which

reference has been made it was held that enhancement of rents by the

mortgagees would not debar them from recovering enhanced jama; and the

ruling was not impugned by appeal. The ground on which the suit has

been disallowed by the lower Courts failing, it does not appear that there

is any substantial defence to the suit, or that in reference to the foregoing

remarks it is necessary to remand the case for the trial of the other issues

laid down for trial by the Court of first instance.

We decree the appeal and claim with costs in all the Courts, and
interest at 6 per cent, per annum from the date of this decree to the date

of realisation.

Appeal allowed.

2 A. 196.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

THE COLLECTOR OF MORADABAD (Defendant) v. MUHAMMAD
DAIM KHAN (Plaintiff)* [20th March, 1879.]

Act VIII of 1859 (Civil Procedure Code), s 309 Pauper Suit Sale in Execution of
Decree Distribution of Sale-Proceeds -Court-Fees Prerogative of the Crown.

With a view to recover the amount of Court-fees which J would have had to pay
had he not been permitted t~> bring a suit as a pauper, the Government caused
certain property belonging to B, the defendant in such suit, who had been ordered

by the decree in suit to pay such amount, to be attached. This property was

subsequently attached by the holder of a decree against B which declared a lien

on the property created by a bond. The property was sold in the execution of

this decree. Held that the Government was entitled to be paid first out of the

proceeds of such sale the amount of tha Court-fees J would have had to pay had
he not been allowed to sue as a pauper, the principle that the Government takes

precedence of all other creditors not being liable to an exception in the case of

lien-holders. The decision in Ganpat Putaya v The Collector of Kanara (1)

applied in this case.

[Overr , 29 A. 537 (540) (F.B.) = 4 A.L.J. 720 = A.W.N. (1907) 157; N.P., 7 M. 434 (436);

F., 330. 1040 (1046) = 10 C.W.N. 857 ; Appr., 25 M. 457 (493) ;
R

, 18 B. 237

(240)]

THE facts of this case were as follows : One Jagan Nath brought a

suit as a pauper against Bulaki Das in the Moradabad district, in which
suit a decree was made against Bulaki Das directing that he should pay
the costs of such suit. The Collector [197] of Moradabad subsequently
applied for the attachment of a house belonging to Bulaki Das, with a view
to recover by its sale the amount of Court- fees which Jagan Nath would
have had to pay had he not been permitted to sue as a pauper. The house
was accordingly attached on the 8th January, 1875. The house was again
attached on the 30bh June 1876 in the execution of a decree obtained by
Muhammad Daim Khan against Bulaki Das on a bond for the payment of

money, in which the house was charged wibh such payment, such decree

directing that the house should be sold in satisfaction of the decree. The
house was sold in the execution of this decree, and the Collector was first

* Sscond Appeal, No. 1060 of 1878, from a decree of Maulvi Muhammad 8ami ul-la

Eban, Subordinate Judge of Moradabad, dated the 4th June, 1878, reversing a decree of

Maulvi Ain-ud-din, Muasif of Moradabad, dated the 19th November, 1877.

(1) 1 B. 7.
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paid out of the sale proceeds, and the surplus remaining was paid to

Muhammad Diam Khan who now sued the Collector to recover the amount
paid to him. The Court of first instance held that the Government was
entitled to be paid first out of the sale-proceeds, and dismissed the suit.

On appeal by the plaintiff the lower appellate Court gave him a decree,

distinguishing the present case from Ganpat Putaya v. The Collector of

Kanara (1), on the ground that in the present case the plaintiff had a lien

on the property.
The defendant appealed to the High Court, contending that the

Government took precedence of creditors of every description.

The Senior Government Pleader (Lala Juala Prasad), for the appellant.

Shah Asa All, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. In our opinion the ground of appeal is valid and must

be allowed. The Bombay High Court's decision in the case of Ganpat
Putaya v. The Collector of Kanara (1) appears to be applicable in the

present case. The principle that the Government takes precedence of all

other creditors is not liable to an exception in the case of lien-holders.

We decree the appeal with costs, and, reversing the lower appellate Court's

decree, restore that of the Court of first instance.

Appeal allowed.

1879
MARCH 20.
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LATE

CIVIL.

2 A. 196,

2 A. 198 = 3 Ind. Jur. 568.

APPELLATE CIVIL.

[198) Before Mr. Justice Spankie and Mr. Justice Oldfield.

BHOLA NATH AND ANOTHER (Plaintiffs) v. BALDEO (Defendant)
*

[24th March, 1879.]

Act VIII of 1871 (Registration Act, ss. 18, 50 -Act III of 1877, Registration Act, ss. 17,

18,650 Registered and unregistered documents.

A document creating an interest in immoveable property the registration of

which under Act VIII of 1871 was compulsory and which was registered under
that Act, docs not, under s. 50 of that Act, take effect as regards such property

against an unregistered document relating to such land, the registration of which
under Act VIII of 1871 was optional (2).

Held that the provisions of s. 50 of Act III of 1871 did not apply to documents
executed after the first day of July, 1877 and before Act III of 187 oame into

operation (3).

[P., 70. 570 ; R., 13 B 229]

' Second Appeal. No. 1050 of 1878, from a decree of Maulvi Muhammad Maqeud Ali

Khan, Subordinate Judge of Bareilly, dated the 28th May. 1878. affirming a decree of

Babu Brij Pal Das, Munsif of Bisauli, dated the 25th March, 1878.

(1) 1 B. 7.

(2) So held in Earned Dux v. Bindra Bun, H.C.R., N.W.P. 1870, p. 37 and Shaikh

Ryasutulla v. Durga Churn Pal, 15 B.L.R., 294=24 W.R, 121 witbreferenoe tog. 50 of

Act XX of 1866, the provisions of which section and s. 50 of Act VIII of 1871 are similar.

See, however, Shamacharan Neogi v. NabinchandraDhoba, 6 B.L.R. Ap. 1; and Gayaram
Mazunt'iar v Madhusudan Mazumdar, 4 B.L R. Ap. 73 and the oases cited in that case,

which refer to s. 68 of Act XVI of 1864.

(3) See, however, Soodharam Bhuttacharjte v. Obhoy Chunder Bundopadhya, 10 B.

1J.R, 380, where retrospective effect appears to have been given tos. 50 of Act XX of 1866,
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1879 THE facts of this case were as follows : Certain persons mortgaged
MARCH 24. their share in a certain village to one Baldewa by a deed dated the 5th

August, 1872. The registration of this deed under Act VIII of 1871 was
APPEL- not compulsory, and it was not registered. The same persons subsequent-

LATE ly again mortgaged such share to one Bhola Nath and a certain other

ClVIL Person, by two separate deeds, both dated the 3rd October, 1872. The
registration of these deeds under Act VIII of ,1871 was compulsory, and

2 A. 198= they were registered. Bhola Nath and his co- mortgagee obtained a decree

3 Ind. Jur. n these deeds in execution of which the share was sold on the 23rd Octo-

568. her, 1876, the mortgagees purchasitg the property. Baldewa having ob-

tained a decree on his deed sought to bring the share to sale in execution

thereof. On the day fixed for the sale Bhola Nath and his co-mortgagee
satisfied Baldewa's decree, and then instituted the present suit against
Baldewa and the mortgagors to recover the amount which they had paid on
account of Baldewa's decree. The plaintiffs contended, amongst other

things, that their deeds of mortgage being registered took effect against the

defendant's [199] unregistered deed, notwithstanding that the registration
of the defendant's deed was optional, in virtue of the provisions of s. 50 of Act
III of 1877. The defendant contended that the provisions of that section of

Act III of 1877 did not apply to documents executed before the passing of

that Act; and that the registration of the plaintiffs' deeds being compulsory,
while that of the defendant's deed was optional, there was nothing in Act
VIII of 1871 which gave the plaintiffs' deeds preference over the defend-

ant's deed by reason that the plaintiffs' deeds were registered, while the

defendant's deed was not registered. The Court of first instance allowed

the defendant's contention, and dismissed the plaintiffs' suit. On appeal
by the plaintiffs the lower appellate Court affirmed the decree of the Court
of first instance.

The plaintiffs appealed to the High Court contending that s. 50 of

Act III of 1877 applied to documents executed before the passing of that

Act, and that under that Act their deeds, being registered, took effect

against the defendant's unregistered deed.

Pandit Ajudhia Nath and Lala Harkisken Das, for the appellants,

Pandit Biskambar Nath, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
SPANKIE, J. Both the bonds were executed in 1872, and as far as

the deed of plaintiff, appellant, is affected, the registration law in force at

the time of its execution was Act VIII of 1871. By s. 50 every docu-

ment of the kind mentioned in clauses (a] and (b) of s. 18 shall, if

duly registered, take effect as regards the property comprised therein

against every other unregistered document relating to the same property,
and not being a decree or order, whether such unregistered document bo

of the same nature as the registered document or not. But s. 18 applies

to documents of which the registration is optional. The registration of

the deed of plaintiffs was compulsory. Wo need not interfere. Act III

of 1877 does not, we think, apply. The unregistered document in that

Act (s. 50) means one not registered under Act VIII of 1871 or that Act,

although executed after the 1st July, 1871. But still the Act introduces for

the first time clauses both of s. 17 and s. 18, by which introduction all

[200] registered documents take effect henceforth as against unregistered

documents of which under the Act the registration is optional, subject of
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course to the explanation in the section. Whereas s. 50 of Act VIII of

1871 gives a preference to registered documents of the kind mentioned in

clauses (a) and (b) of a. 18 over the unregistered document, subject again

to the explanation added to the section, so that by Act VIII of 1871 it is

only the duly registered documents (though their registration is only

optional) which take effect against the unregistered documents. As the

documents referred to in this suit were both executed after the 1st July,

1871 and before Act III of 1877 came into force, the former Act would seem

to apply. We agree with the lower appellate Court that no collusion or

fraud between the defendants having been established, and the decree

having been passed in favour of the first mortgagee, there was nothing to

prevent the sale of the property in execution of that decree. If plaintiffs

chose to satisfy the decree for their own purposes, they do not thereby
seem to have any legal claim upon defendant, the decree-holder, for a

refund of the money so paid by them. We affirm the decree of the lower

appellate Court, and dismiss the arpeal with costs.

Appeal dismissed.

1879
MARCH 24.

2 A. 200 (F.B.).

FULL BENCH.

Before Mr. Justice Pearson, Mr. Justice Turner, Mr. Justice Spankie
and Mr. Justice Oldfield.

SHIMBHU NARAIN SINGH (Plaintiff) v. BACHCHA AND ANOTHER
(Defendants).* [25th March, 1879.]

Act XVIII c/1873 (N.W.P. Rent Act), s. 95 Determination under d. (n) of Title-
Has judioata.

S applied to the Revenue Court, under ol. (n) of s, 95 of Act XVIII of 1873,
for the recovery of the occupancy of certain land, alleging that the occupancy
of euch land had devolved upon her by inheritance, and that the landholder
had wrongfully dispossessed her. The landholder set up as a defence to this

application that S was not entitled to the occupancy of the land by inheritance,
but that she was a trespasser. The Revenue Court determined that S was
entitled to the occupancy of the land by inheritance, and granted her application.
The landholder then sued S in the Civil Court for the possession of the land.

[201] Held, per PEARSON, J., and TURNER. J., that the question of S's title

to the occupancy of the land was, with reference to the decision of the Revenue
Court, resjudicata and could not again be raised in the Civil Court.

Per SPANKIE J., and OLDFIELD, J., contra.

[P., 3 A 81 (84) ; Appr.; 15 A. 387 (389, 390) ; R., 7 A, 148 (151); 18 A. 270(272)
(F.B.).]

THE facts of this case were follows : One Bakes Kuari, the recorded

occupancy-tenant of certain land, hia daughter Sukhia, his grandson
Manraj, and his son-in-law Kbedu, lived as a joint Hindu family. On the

death of Bakes Kuari Manraj's name was recorded as the tenant of the

land, and on the death of Manraj Khedu'sname was so recorded. On the

death of Khedu the landholder disputed Sukhia's right to the holding, and

dispossessed her. She applied to the Kevenue Court, under ol. (n), s. 95
of Act XVIII of 1873, to be restored to possession, on the ground that

the holding had devolved upon her by inheritance from Khedu, her hus-

band, and that she had been wrongfully dispossessed. The Kevenue Court

A 1-86

*
Appeal under cl. 10, Letters Patent, No, 4 of 1877.
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1879 of first instance allowed the application on the ground on which it was
MARCH 25. made, and its order was affirmed on appeal. The present suit was brought

in the Civil Court by the landholder against Sukhia for the possession of

FULL the holding, on the ground that the defendant was not entitled to succeed

BENCH. *o the same by inheritance, not being the wife of Khedu. The Court of

first instance held that the defendant was entitled to succeed to the hold-

2 A. 200 ing as Khedu's widow, and dismissed the plaintiff's suit. On appeal by
(P.B.). the plaintiff the lower appellate Court refused to enter into cbe merits of

the case, holding that the question of the defendant's title to the holding

was, with reference to the decision of the Revenue Court, res judicata,

The plaintiff preferred an appeal to the High Court, contending that

the Revenue Court had not determined the question of the defendant's

title, and that, if it had determined that question, the question was not

res judicata. The Judges composing the Division Court (TURNER, J.,

and SPANKIE, J.), before which the appeal came for hearing, differed in

opinion on the point whether the question of the defendant's title to the

land was res judicata. The judgments of the Division Court were aa

follows :

TURNER, J. The respondent, complaining that she had been illegally

ousted from an occupancy holding that had devolved on [202] her by
inheritance, applied to the Revenue Court, under s. 95 of Act XVIII of

1873, to be restored to possession. Her application was granted. It was

competent to the zemindar on the hearing of the application to contend

that the respondent was a trespasser and had no title. The question was
raised and decided rightly or wrongly. The zemindar now" sues to be

maintained in possession of the holding. The respondent pleaded the

order she has obtained from the Revenue Court; that order in my judg-
ment is a conclusive answer to the suit. The Legislature having been

pleased to declare that no Civil Court shall take cognizance ot any dispute

or matter on which an application might be made of the nature mentioned
in s. 95, we are unable to review the order passed on such an application
in a civil suit ; as between the landlord and tenant it is final.

The appeal therefore fails, and the decree of the lower appellate Court

must be affirmed with costs.

SPANKIE, J. Assuming that the original defendant, now repre-

sented by Bachcha and Jbingari Kuari, made an application to the

Revenue Court, under cl. (n), s. 95 of Act XVIII of 1873, for the recovery
of the occupancy of the land from which she had been wrongfully

dispossessed, I cannot hold that the order of the Revenue Court on that

application would be a bar to the determination of the plaintiffs' claim in

this suit. I apprehend that
"
wrongfully dispossessed

"
means

"
wrongfully

dispossessed" because the landholder had not proceeded in accordance

with the provisions of the Rent Act. If that were the case, the Collector

could restore her to possession. But he was not at liberty on that

application to determine finally whether or not the plaintiff here, as the

landholder, had the right to recover the cultivatory possession of the

land, on the ground that the occupancy right had lapsed on failure of

heirs to the late occupier. The landholder, who denies that defendant

was his tenant, was unable to obtain relief from the Revenue Court either

under s. 93 or s. 95. In my opinion, therefore this was a suit of which
the Civil Court not only could take cognizance (and this the lower Courts

admit), but that the determination of the issues involved in the case was

pot barred by the order of the Revenue Court on the application of the

682



I.] SH1MBHU NARAIN SINGH V. BACHCHA 2 All. 204

The lower appellate Court should have tried 1879
MARCH 25

original [203] defendant,

the appeal on the merits.

The plaintiff appealed to the Full Bench, under cl 10 of the Letters

Patent, from the judgment of Turner, J.

The Senior Government Pleader (Lala Juala Prasad and Munshi
Hanuman Prasad), for the appellant.

Lala Lalta Prasad, for the respondents.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

PEARSON, J. I am not very well able to reconcile the first and last

grounds of the appeal. In the first it is contended that no question of

title by right of succession was directly at issue. In the last it is admitted

that the point for determination was whether the last tenant bad left an

heir who could legally claim a right of possession of the land. The real

question raised, tried and decided in the application made by Mussammat
Sukhia in the Revenue Court, under cl. (rc), s. 95 of Act XVIII of 1873,

was whether she was Khedu Kuari's widow and heir. Such she claimed

to be, and because as such she was entitled to retain his holding, she

alleged her dispossession by Raja Shimbhu Narain Singh to have been

wrongful. Her claim rested on no other ground, and if the Revenue Court

was not competent to determine the question whether she had or had not

a right to the holding by inheritance from her husband, it could not have

disposed of her application. But an application such as she made can only,

under the provisions of s. 95 of Act XVIII of 1873, be entertained by
Courts of Revenue, and no other Courts can take cognizance of any dispute
or matter on which such an application might be made. The decision is

resjudicata and is not open to re-adjudication in the present suit. The
provisions of s. 95 seem to be opposed to and to preclude the view that,

when questions of right are determined on applications made thereunder,
the decisions of the Revenue Courts are not final and maybe challenged in

the Civil Courts.

I would therefore affirm the decision of the Division Bench, and
dismiss the appeal with costs.

SPANKIB, J. Since the hearing of this case, I desire to add that I

retain the opinion which I expressed when the case was [204] before

the Division Bench. It appears to me that the Full Bench decision of

the Presidency High Court in Guru Das Roy v. Bam Narain Hitter (l),

is very much in point. The same principle must apply to this case.

OlDFlELD, J. The plaintiff sues in the suit beforu us to eject the

defendant from the land in suit as a trespasser. The defendant al-

leges she is the widow of a former tenant, and has a right to succeed to

the tenancy as his heir, and it appears she has already made an application
in the Revenue Court to recover possession of the holding. She then al-

leged that the plaintiff had permitted her to take possession and recognised
her tenancy and had subsequently dispossessed her. In that matter her

right of succession as heir, and the fact that she had been recognised as a

tenant and so succeeded to the holding, were disputed. The Assistant

Collector before whom the cass came inquired into and decided that she

had a right of succession, and that she had taken possession of the holding
on the death of her husband, and that plaintiff had given a lease of the

(1) 7 W. R. 189.
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2 A. 200

(F.B.).

1879 holding to others, bufe he did not decide whether plaintiff had ever recog-
MARCH 25. nised her tenancy, and on this finding he allowed her application for recov-

ery of possession. The question before us is whether the suit now
brought is cognizable by a Civil Court, and whether the decision of the
Kevenue Court is final.

I cannot sae how the matter in dispute in this suit can be otherwise
than cognizable by the Civil Court, for it is certainly not a matter on which
an application could be made by the plaintiff in the Revenue Court under
s. 95 of Act XVIII of 1873. This is no recognised tenancy, but the ques-
tion at issue is whether defendant is a tenant or trespasser, whether she
has a right or not to succeed as heir to the former tenant. This is a

question peculiarly within the province of a Civil Court to determine. Nor
can I consider that a decision of a Revenue Court which may have been

passed on such a point in the course of deciding an application preferred
under s. 95, clause (n), Act XVIII of 1873, will be binding as a final deci-

sion of a competent Court. I concur with Mr. Justice Spankie in the
view he takes. The jurisdiction of the Revenue Court in the matter of

an application [205] under clause (), s. 95 of Acb XVIII of 1873,
is I think confined to the determination of the immediate matter of the

application, the dispossession otherwise than by law of the tenant, see

Ehugowlee Singh v. Hossein Bux Khan (1). It seems to me that it was
not intended to give the Revenue Court when disposing of such applica-
tions a jurisdiction to decide finally questions of title or succession under
Hindu law. The Act seems to recognise a distinction between suits and

applications, for the former are alone provided by the Act with a regular

procedure under chapter vi. In the former also the decisions on questions
of title would come before the Civil Court by way of appeal, whereas there

is no appeal to a Civil Court in the latter. These are considerations which
may make one hesitate in holding that it was intended that decisions

should be final on matters outside the immediate object of the application
and otherwise peculiarly cognizable by Civil Courts.

The appeal should be tried by the lower appellate Court on the

merits.

2 & 205 (F.B )
= 4 Ind.Jur. 33,

FULL BENCH.

Before Sir Robert Stuart. Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice' Spankie and Mr. Justice Oldfteld.

IN THE MATTER OP THE PETITION OP GUR DAYAL.
L27th March, 1879.]

Act of 1872 (Code of Criminal Procedure), s. 468 Sanction to prosecute Relative

po&itions of a Magistrate of the First Class, the Magistrate of the District, and the

Court of Session.

Held (OLDFIELD, J., dissenting) that, for the purposes of s. 463 of Act X of

1872, a Magistrate of the First Class is subordinate to the Magistrate of the

District, and consequently application for sanction to prosecute a person for

intentionally giving false evidence before the former may, where such sanction

is refused by the former, be made to the latter, and not to the Court of Session,
which has not power to give such sanction.

(1) 7 BLR. 679.
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THIS was an application to the High Court for the exercise of .its 4onn
power of revision under s. 297 of Act X of 1872. One Gur Dayal was M
tried at Allahabad by Mr, E. White, a. Magistrate of the First Class 2 on a
charge of dishonestly receiving stolen property, an offence punishable
under s. 411 of the Indian Penal Code, and on the 8th August 1878 was
acquitted by the Magistrate. Gur Dayal [206] subsequently applied to
the Magistrate, under s. 468 of Act X of 1872 for sanction to prosecute
one Hira Lai and certain other persons, who had given evidence against /E. R
him in the Magistrate's Court, for making a false charge against him, and 4 Ind. Jar
giving false evidence, offences punishable under ss. 193 and 211 of the 35
Indian Penal Code. The Magistrate refused to grant such sanction. Gur
Dayal ohen applied to Mr. H. A. Harrison, Sessions Judge of Allahabad, for

sanction, and on the 15th August 1878 the Sessions Judge granted the
required sanction. On the 24th August 1878 the Sessions Judge, having
noticed the case of Imperatrix v. Padmanabh Pai (1), cancelled the permis-
sion to prosecute previously granted on the ground that Mr. White was
subordinate to the Magistrate of the District and not to the Court of Ses-
sion within the meaning of s. 468 of Act X of 1872, and the application
for sanction to prosecute must be made to the Magistrate of the District.

Gur Dayal now applied to the High Court to revise the order of the
Sessions Judge dated the 24th August 1878. The Court (Oldfield, J.)
referred to the Full Bench the question whether the Sessions Judge had
power, under s. 468 of Act X of 1872, to sanction the prosecution
demanded by the petitioner.

Mr. L. Dillon, for the petitioner, contended that the Court of a
Magistrate of the First Class is

"
subordinate" to the Court of Session for

the purposes of s. 468 of the Criminal Procedure Code. Section 468 should
be read by itself and not with s. 37. These sections provide for different
matters. Section 468 contains provisions of a judicial nature, while the
nature of the provisions in s. 37 is executive. Section 37 cannot govern
s. 468.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for
the Crown, contended that s. 37 of the Criminal Code governed s. 468
and the Court of Session in this case had no power to sanction the
prosecution demanded.

STUART, C.J. In the present case Gur Dvyal, the applicant to us in

revision, had been charged aad tried before the Joint Magistrate of the First
Class under s. 411 of the Indian Pjnal Code and s. 505 of the Criminal
Procedure Code as an alleged receiver of stolen [207] property. The
evidence against him consisted chiefly of statements made by four dallals
residents of Allahabad, but these were considered so suspicious and untrust-
worthy that the Magistrate dismissed the case. Gur Dayal then applied to
the Session Judge under s. 468 of the Criminal Procedure Code for per-
mission to prosecute the dallals for giving false evidence under ss. 193 and
211 of the Indian Penal Code, and such sanction the Judge gave by an order
dated the 15th August 1878. Subsequently, on a decision by a Division
Bench of the High Court of Bombay, Melvill and Pinhey, JJ., being
brought to his notice, by which it was ruled that the Magistrate of the
District, and not the Sessions Judge, had the power to give the sanction
contemplated by s. 468 of the Criminal Procedure Code, he recalled his
order and cancelled the sanction he had given ; and, in my opinion, he
clearly had power to do this.

(1) 2 B. 384.
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1879 The same question arises in this Court in a revision case before

MABOH 27 Mr. Justice Oldfield, who has referred the matter to a Full Bench, and
we are now, after argument at the Bar, to decide the question.

FULL I generally concur in the ruling of the High Court of Bombay. To
D rny mind it is unnecessary to make a nice examination of the Criminal

'

Procedure Code for the purpose of ascertaining the relative position and

2 A. 805 powers of the different judicial officers in particular cases acd in particular

(F B ]- circumstances, for it is clear to me that the present case must be disposed

4 lo'd *Jup. f by the construction to be put upon s. 468 read with s. 37 of the Criminal

35 Procedure Code ;
and with reference to the latter section I do not appreciate

the distinction which was taken at the hearing between the Magistrate as

an executive and the Magistrate as a judicial officer. No doubt s. 468

contemplates a purely judicial proceeding, but that view of the matter is,

in my opinion, not only not inconsistent with s. 37, but that section helps

us to interpret s. 468, by providing as it does chat all Magistrates shall be

subordinate to the Magistrate of the District. The word
"
subordinate" it

will be observed is not in any way limited or qualified, but applies to the

jurisdiction of the Magistrate of the District in all its plenitude, and with

reference to all that officer's duties and powers, judicial as well as executive.

Indeed s. 37 would have been of little valuo if it had [208] to be read as

only applying to the executive functions of Magistrates. This view of the

section is made still more clear by the express provision that neither the

Magistrate of the District nor the Subordinate Magistrates shall be

subordinate to the Judge except to the extent and in the manner provided

by the Act, and the power to sanction a prosecution for perjury committed

before a Magistrate of any of the three classes is clearly not within such

an exception. In fact it appears to me that for the purpose of applying
s. 468 to such a case as that now before us, the term

''

Magistrate
"

in s. 37
and that of

"
Court

"
in s. 468 are convertible and have the same meaning ;

and although I do not attach so much importance and force to interpreta-

tion clauses in Acts of the Legislature as is sometimes claimed for them,

holding that they should not be read merely by themselves, but that they

may be controlled and limited by other express provisions of the same law,

and as a consequence, that if inconsistent with and repugnant to such

other provisions they may be disregarded yet they frequently are very

useful, and in the present case we ought not to ignore the definition of
"
Criminal Court" in s. 4 of the Criminal Procedure Code, which considered

in connection with the two other sections of the same Code I have remarked

on, viz., ss. 468 and 37, places the true view of the question now to be

decided beyond any reasonable doubt.

My answer therefore to the question referred to us is that the

Sessions Judge had no power to sanction the prosecution of Hira Lai and

others, but that such sanction should have been sought at the hands of

the Magistrate of the District.

PEARSON, J. Magistrate and Sessions Judges are included in the

term
"
Criminal Courts

"
defined io s. 4 of the Procedure Code. It is

impossible to suppose that the Sessions Judge mentioned in s. 37 does

not mean the Sessions Court, or that what is said about the subordinate

Magistrates refers to them not as Criminal Courts, but only when engaged
otherwise than in judicial proceedings. The Procedure Code regulates the

procedure of Courts of Criminal Judicature. Section 468 must, in my,
opinion, be read and interpreted with reference io s. 37 ; and thus it appears
that the Court of a subordinate Magistrate is subordinate to the Court of

the Magistrate of the District in the matter to which s. 468 relates, unless
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.[209] the Procedure Code has provided that in that matter subordinate

Magistrates shall be subordinate to the Sessions Judge. No such

provision has been made. My answer to the question referred to the Full
Bench is therefore in the negative.

SPANKIE, J. We are askei by the Judge making the reference
whether the Sessions Judge has power, under s. 468 of Act X of 1872, to

sanction a prosecution, under ss. 211 and 193 of the Indian Penal Code, in

the particular case giving risa to the reference.

An Assistant Magistrate of the First Class refused permission to an ac-

quitted person to prosecute the complainant against him under the sections

cited above. The party desirous to proceed criminally against the original

complainant applied to the Sessions Judge for sanction to do so. The
Sessions Judge gave permission, but subsequently recalled it, holding that
"
when sanction bo prosecute has been refused by a Magistrate subordi-

nate to a Magistrate of the First Class, an application to prosecute may
be made to the Magistrate of bhe District, but cannot be made to the
Sessions Judge.

"

Under the terms of s. 468 of the Criminal Procedure Code, the
sanction of the Court, Civil or Criminal, before or against which the

offence was committe J or
"
of some other Court to which such Court is

subordinate," is necessary. A
"
Criminal Court

"
means and includes

every Judge or Magistrate, or body of Judges or Magistrates, inquiring
into or trying any criminal case or engaged in any judicial proceeding
s. 4 of Act X of 1872 ; and there are four grades of Criminal Courts in

British India, viz., (i) The Court of the Magistrate of the Third Class ;

(ii) The Court of the Magistrate of the Second Class ; (iii) The Court of the

Magistrate of the First Class ; (iv) The Court of Session ; s. 5 of Act X
of 1872. In every District, however, there must be a Magistrate of the
First Class appointed by the Local Government who is called the Magis-
trate of the District, and he is to exercise throughout his district all the

powers of a Magistrate, s. 35 of Act X of 1872. Besides the Magistrate
of the District, the Local Government may appoint as many other persons
as it thinks fit to ba Magistrate of the First, Second, or Third Class in the

District, s. 37 of Act X of 1872. Thus all these Magistrates so appointed,
when inquiring into or trying any criminal case or engaged in any judicial

[2lO] proceeding, are presiding over a Criminal Court. But all these

Magistrates are made subordinate to the Magistrate of the District, but
neither the Magistrate of the District nor the Subordinate Magis-
trates are made subordinate to the Sessions Judge, except to the extent

and in the manner provided by the Act, s. 37 of Act X of 1872.
It is contended that s. 37 of the Act refers only to the subordination of

Magistrates to the District Magistrate in their executive capacity, that

such subordination is not of a judicial character, and that a Magistrate of

the First Class is not subordinate to the Court of the Magistrate of the

District, but to the Court to which appeals from the decisions of the

Magistrates of the First Class ordinarily lie, namely, the Court of Session.

But s. 37 makes no provision subordinating Magistrates to the District

Magistrates solely in their executive capacity, though it does limit the

subordination both of the District Magistrate and Subordinate Magis-
trates to the Sessions Judge to the extent and in the manner provided by
the Act. When we consider what is the extent of the subordination to

the Sessions Judge provided by the Act, it appears chiefly to be limited

to cases committed for trial to the Sessions Court, to cases coming regu-

larly before the Sessions Judge in appeal, and to those instances in which,
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under s. 295 of Act X of 1872, he may at all times call for and

examine the record of any Court subordinate to himself as a Court

for the purpose of satisfying himself as to the legality of any sen-

tence or order passed, and as to the regularity of the proceedings of

such subordinate Court. In some other respects, however, hereafter to

be mentioned, the Magistrates are subordinate to the Sessions Judge. It

is, however, worthy of notice that a Magistrate of the District has the

same power by s. 295 as the Court of Session has over the Courts of the

Subordinate Magistrates.
"
Any Court of Session or Magistrate of the

District may call for and examine the record of any Court subordinate to

such Court or Magistrate for the purpose, &c., &c., &o." Here there is a

distinct recognition of the subordination of Courts of Magistrates to the

Magistrate of the District for a judicial purpose that of ascertaining whether

there are any grounds for revision, and for the purposes of this particular

section every Magistrate in a Sassions Division is to be deemed subordi-

nate to the Sessions Judge of the Division. This is an illustration of the

subordination of the Magistrate [211] of the District and of Subor-

dinate Magistrates to the Sessions Judge as provided by the Act.

I have used the words
"
judicial purpose," that of ascertaining

whether there are any grounds for revision, because under s. 296
both Sessions Judge and District Magistrate, are. called upon to erer-

eise their judgment, and if they think that the judgment sent for under

s. 295 is contrary to law, or that the punishment is too severe, or is inade-

quate, such Court or Magistrate may report the proceedings for the orders

of the High Court. By the second clause, in Sessions cases, if a Court of

Session or Magistrate of the District considers that a complaint has been

improperly dismissed, or that an accused person has been improperly dis-

charged by a Subordinate Court, such Court or Magistrate may d rect the

accused person to be committed for trial. This illustrates the manner in

which the Sessions Court or District Magistrate is to deal with the

Subordinate Magistrate. So again by s. 298 as amended by s. 31 of Act

XI of 1874, the Court of Sessions may direct the Magistrate of the

District by himself, or any Magistrate subordinate to him, or the Magis-
trate of the District may direct any subordinate to make further inquiry
into any complaint which has been dismissed under s. 147. Here the extent

of subordination is clearly laid down, and it will be observed that, when
the Magistrate of the'District acts under this section, his authority extends

to a Magistrate of the First Class. Those parts of the Code which deal

with commitments to a Court of Session and to appeals sufficiently show
to what extent the Courts of the Magistrates are subordinate to the Ses-

sions Judge in respect of the cases which come before him as a Court of

Session or Judge of appeals, and do not require further consideration.

But the Acn provides for the subordination of the Magistrates to the Ses-

sions Judge in some other cases, as for instance the Sessions Judge can iu

any case, whether there be an appeal on conviction or not, direct that an

accused person may be admitted to bail, or that the bail required by a

Magistrate be reduced s. 390 of Act X of 1872. He can also order or

refuse a commission for the examination of a witness in cases under trial

by a Magistrate s. 330 of Act X of 1872. On the other hand s. 328

appears to give the Magistrate of the District considerable power over all

Magistrates subordinate to him, even to the extent of ordering a new trial

where a conviction has passed upon evidence [212] not wholly recorded

by the Magistrate before whom the conviction was bad, if he is of opinion

that the accused person had been materially prejudiced thereby s. 328 of
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Act X of 1872. Under this section a Court of Appealr and the District 1879

Magistrate, both are. superior Courts to those of the Magistrate. The MABCH 27.

District Magistrate may also hear an appeal against the order of a Magis-
trata of the First Class requiring security for good behaviour s. 267 of FULL
Act X of 1872. BENCH.

It will be thus seen that the Magistrates of the First Class are to

some extent judicially subordinate to the Magistrate of the District, as also 2 * 205

to the Sessions Judge. But it is nowhere laid down that the Magistrate (F.B.)=4

of the First Class is to be subordinate to the Magistrate of the District Ind. Jar. 35.

only so far as is provided by the Act, whereas neither the Magistrate of

the district, nor the Subordinate Magistrate, are subordinate to the

Sessions Judge "except to the extent and manner provided by the Act," -

s. 37. It would seem therefore that the words "all such Magistrates shall

be subordinate to the Magistrate of the District
"
do not point exclusively

to Magistrates in their executive, but also apply to them in their judicial

character, except so far as the Act makes them subordinate to the

Sessions Judge. It has been contended that the test as to the nature of the

subordination of a Magistrate of the First Class to the Sessions Judge or

Magistrate of the District lies in the answer to the following question,
To whom does an appeal lie from the Magistrate's decision ? But this is,

as we have seen, not the conclusive test. The true test is to be found in

the words
"
except to the extent and manner provided by the Act." Ib is

not provided in s. 468 that application is bo be made to the Court of Session

or to the High Court, but the words used are
"
except with the sanction of

the Court before or against which the offence was committed, or of some
other Court to which such Court is subordinate." Nor has the Act provided
in this section, or anywhere else, that in respect of an application of the

nature contemplated by s. 468 the Magistrate's Court is subordinate to

that of the Sessions Judge, and therefore his interference would appear to

be barred under th provision in s. 37 of the Act. The Magistrate of the

First Class, it is urged, has the same powers as the Magistrate of the

District has, and therefore the [213] latter acting as a Criminal Court

within the terms of s. 4 is not a Criminal Court superior to that of the

former, who therefore cannot be said to be subordinate to it in the

sense required by s. 468. But the Magistrate of the District is specially

appointed as such by the Government, and he exercises throughout his

District all the powers of a Magistrate s. 35 of Act X of 1872 and he

does so although the District may have been divided into divisions s. 40

of Act X of 1872. A Magistrate of the First or Second Class may be

placed in charge of a Division of a District, and the officer so appointed
exercises the powers conferred upon him under the Act, or under any law

for the tinae being in force,
"
subject to the control of the Magistrate of

the District
"

s. 46 of Act X of 1872. The Government may also

delegate its own powers of placing these Magistrates in Divisions of a

District to the Magistrate of the District, Again, every Magistrate in a

Division of a District i.s subordinate to the Magistrate of the Division of

the District, subject, however, to the general control of the Magistrate of

the District s. 41 of Act X of 1872- so that throughout his District the

subordination of all Magistrates to the Magistrate of the District is clearly

provided for both in his executive and judicial character, except when the

Magistrates are made by the Act subordinate to the Sessions Court.

Whenever then the Magistrate of the District is engaged in any judicial

proceeding, although he may not have larger powers in respect to the trial

of offences and to passing sentences' on persons convicted Of them than a
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Magistrate of the First Class has, his Court is a Criminal Court to which
the Courts of the Magistrates, except where they are made subordinate

to the Sessions Judge, under the proviso of s. 37, are subordinate. Some
doubt was expressed whether the entertainment of an application under

s. 468 could be regarded as part of a judicial proceeding. But a judicial

proceeding as defined in s. 4 includes any proceeding^ the course of which
evidence is or may be taken, and it cannot be denied that any Court to

whom "
a complaint

''

(in the words of s. 468) of an offence against public

justice is made, would be at liberty, if it pleased, to examine the

complainant, and even take evidence if it thought that there was any neces-

sity to do so, in order to enable the Court to determine whether or not

sanction should be given. There can therefore be no doubt that any Magis-
trate or Sessions Judge engaged [214] in determining whether the com-

plaint under the section should be entertained would be acting as a Criminal

Court. *
Again, the application made for sanction is

"
the complaint."

The sanction may be expressed in general terms, and, authority once

given, the complaint may be entertained. That that is so seems certain

from the explanation attached to s. 470, that in cases under this chapter
the report or application of the public servant or Court shall be deemed
sufficient complaint. If so, then the application by a private individual

for sanction is a sufficient complaint under s. 468 and s. 469 of the Code,
for he appears in Court personally or by pleader, and subjects himself to

examination.

In conclusion, I would say, in reply to the question, that the Sessions

Judge had not power, under s. 468, to sanction the prosecution of Hira
Lai and others, demanded by Gur Dayal for offences punishable under

ss. 211 and 193 of the Indian Penal Code.

OLDPIELD, J. The question is whether the Court of a Magistrate of

the First Class is a Criminal Court subordinate to the Court of Session,

within the meaning of s. 468 of the Criminal Procedure Code, so as to

enable the Sessions Court to give sanction to entertain a complaint of an

offence against public justice committed before or against the Magistrate's
Court. By s. 37 of the Code Magistrates are not subordinate to the

Sessions Judge except to the extent and in the manner provided by the

Criminal Procedure Code, and it is argued that, with reference to this

section, the Magistrate's Court cannot be held to be subordinate to

the Sessions Court for the purposes cf s. 468, there being no provision

making the Magistrate subordinate for the purposes of that section.

But it is to be noticed that the word used in s. 468 is not Magistrate
but Criminal Court, the sanction is required of the Court to which the

Criminal Court is subordinate before which the offence is committed, not

of the Sessions Judge to whom the Magistrate is subordinate. The argument
proceeds on the supposition that the term, Magistrate in s. 37 and Criminal

Court in s. 468 are used indiscriminately, but s. 4 of the Code contains a

special definition of the term Criminal Court. It is something more than

Magistrate.
"
Criminal Court

"
means and includes every Judge or Magis-

trate, or body[215] of Judges or Magistrates, inquiring into or trying any
criminal case or engaged in any judicial proceeding. When we find a special

definition of the term Criminal Court, I think it is putting a strained

meaning on the term Magistrate in s. 37 to say that it extends so as to

include Criminal Courts. A Criminal Court may mean and include a

Magistrate; but the term Magistrate will not necessarily mean and in-

clude a Criminal Court. If s. 37 had been dealing with the subordination

of Criminal Courts, it is reasonable to suppose that the words Criminal
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Courts would have been used instead of Magistrate. The distinction is 1879

one which the Code itself draws, and is important, for while s. 37 limits MAECH 27.

the subordination of Magistrates to Sessions Judges, there is nothing in

the Code to the effect that the Court of the Magistrate of the First Class FULL
is not subordinate to the Court of the Sessions Judge, but on the contrary BENCH.
its subordination as a Criminal Court, that is, where a Magistrate is

acting judicially, seems contemplated and enforced by the provisions of 2 A. 203

the Code, for instance, by the appellate jurisdiction of the Sessions (F.B.) =

Court over Magistrates' Courts, and more particularly by the powers 4 lod. Jur.

conferred on the Court of Session over the Courts of Magistrates by 33.

ss. 295 and 296. This establishment of a power of supervision and
revision seems to me in itself to constitute a subordination, within the

meaning of s. 468. Section 37 may be dealing with the subordination

of Magistrates personally and executively, and not with Criminal Courts.

I do not think we need consider it in interpreting s. 468, which deals

with the subordination of Criminal Courts, but be this as it may, as

I have already remarked, it seems to me that the intention and effect of

ss. 295 and 296 are to constitute the subordination to the Sessions Court
of the Magistrates' Courts ; which thereby become subordinate Criminal

Courts within the meaning of that term in s. 468. I think we have in

s. 419 an indication of what is intended to constitute subordination of

Criminal Courts. That section is dealing with orders passed by Criminal

Courts for disposal of property and runs :

"
Any Court of Appeal, Refer-

ence, or Revision, may direct any such order passed by a Court subordinate

thereto to be stayed, and may modify, alter or annul it." The use here of

the words subordinate Court seems to show that Courts over which Courts
of Appeal, Reference, and Revision are appointed are subordinate to the

latter in the meaning of the term as used in [216] the Code. This

subordination will not of course enable the Sessions Court to exercise any
powers over the Magistrate's Court other than those allowed by the Code.

The learned Judges who decided Imperatrix v. Padmanabh Pai (1), and
who have taken a contrary view to the one I have expressed, seem to

consider that the Legislature intended that the sanction contemplated
should be given by the Court before which the offence was committed or

by the appellate Court or the High Court, in fact that the Legislature in-

tended to recognise a subordination of the Magistrates' Courts to the Ses-

sions Court, within the meaning of s. 468, but they consider that, in face of

the express provisions in s. 37 applied to s. 468, they cannot give effect to

a possible intention of the Legislature. For my part, I think that the law
as it stands and the intention of the Legislature are not irreconcilable.

My answer to the reference is that the Sessions Court has power
under s. 468 to sanction the prosecution.

(1) 2 B, 384.
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APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

AHMAD BAKHSH (Defendant) v. GOBINDI (Plaintiff).*

[27fch March, 1879.]

Act VIII 0/1871 (Registration Act), s, 17 Mortgage Registration.

The obligors of a bond for the payment of money charging land agreed to pny
the principal amount, Bs. 99, within six months after the execution of the

bond, and to pay interest every month on the principal amount at the rate of two

per cent., and that, in the event of default of payment of the interest in any
month, the whole amount mentioned in the bond should become due at once.

There was no stipulation preventing the obligors from repaying the loan at any
time within the six months after which it was reclaimable. Held that the only
amount certainly secured by the bond was the principal, and the bond did not
therefore need to be registered (1).

[P-, 12 A. 688 (689).]

THE facts of this case were as follows : In 1871 certain persons gave
the plaintiff in this suit a bond for the payment of Us. 75 by [217]

instalments, without interest, wibhin five years, which bond charged certain

land with such payment. This bond did not need to be and was not

registered. On the llth January 1874 the same persons gave Ahmad
Bakhsh, the defendant in this suit, a bond for the payment of Pis. 99. In
this bond, which was registered, the obligors agreed to pay the principal
amount within six months from the date of the execution of the bond.

They also agreed therein to pay interest on the principal amount every
month at the rate of two per cent., and that if they failed to pay such in-

terest in any month, the obligee should be at liberty to sue to recover
"
the

entire amount mentioned in the bond," and they charged the same land

with the payment of
"
the amount mentioned in the bond." On the 7th

August 1874 Ahmad Bakhsh obtained a decree on his bond which declared

his lien on the land ; and on the 24th November 1876 the plaintiff

in this suit obtained a decree on his bond declaring his lien on the land.

On the 26th December 1876 the land was attached in the execution of

Ahmad Bakhsh's decree, and on the 15th April 1877 it was attached in the

execution of the decree of the plaintiff in this suit. On the 20th April
1877 the land was sold by auction in the execution of these decrees, and
was purchased by the plaintiff in this suit. The Court executing the

decrees directed that the sale-proceeds should be paid to Ahmad Bakhsh
as the creditor who had first attached the land. The present suit was

brought by the plaintiff against Ahmad Bakhsh to recover the money so

paid to him. The Court of first instance gave the plaintiff a decree, which
the lower appellate Court, ou appeal by the defendant, affirmed, holding,

inter alia, that the registration of the defendant's bond was compulsory,
and that consequently the fact that it was registered did not give it pre-

ference over the plaintiff's bond the registration of which was optional.

The defendant appealed to the High Court.
*

* Snoond Appeal, No. 1078, of 1879 from a decree of Maulvi Abdul Qayum Khan,
Subordinate Judge of Agra, dated the 26th July 1878, affirming a decree of Rai Bansi

Dhar, Munsif of Agra, dated the 8th June 1878.

(1) See also Karan Singh v. Ram Lai, 2 A. 96. where it was held that a bond for

Bs. 83-8-0 payable on demand with interest did not certainly secure Bs. 100, and its

registration was therefore optional.
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Tbe Junior Government Pleader (Babu Dwarka Nath Banarji) and 1879
Pandifc Ajudhia Nath, for the appellant. MARCH 27.

Munshi Hanuman Parshad and Mir Zahur Husain, for the respond-
ent. APPEL-

JUDGMENT. ^ATI

The judgment of the Court was delivered by
[218] PEARSON, J. In the bond executed in favour of the defendant, 2 A. 216 =

appellant, there was no stipulation preventing the debtor from repaying 4 ind. Jur.

the loan advanced to him at any time within the six months after which it 40.

was reclaimable. This being so, it cannot be said that any portion of the
interest accruing on the principal was secured for certain, in the sense

that it could be definitively calculated and taken into account at the date

of the execution of the deed. The only amount certainly secured was the

principal which was below Rs. 100. The bond did not therefore need to

be registered ; but having been registered is entitled to take effect against
the unregistered bond executed in the plaintiff's favour. The property was
moreover first attached by the defendant, appellant, who, for that reason

as well as because his bond is registered, is entitled to preference over the

plaintiff, respondent. We accordingly decree the appeal with costs of all

Courts, reversing the decree of the lower Courts, and dismiss the suit.

Appeal allowed.

2 A. 218 (F.B.),

FULL BENCH.
Before Sir Robert Stuart, Kt., Ghief Justice, Mr. Justice Pearson,

Mr. Justice Spankie, and Mr, Justice Oldfield.

EMPRESS OF INDIA v. SARMUKH SINGH. [28th March, 1879.]

Act XI of 1872 (The Foreign Jurisdiction and Extradition Act), ss. 3. 9 Liability of
Native Indian British Subject for offence committed in Cyprus "Native State"
Act V of 1869 (Indian Articles of War), arts. 170,171 Reference Confirmation
of Sentence of Death Act X of 1872 (Criminal Procedure Code), ss. 288, 297
Division Court Full Court.

Held (STUART, C.J., dissenting) that a Native Indian subject of Her Majesty,
being a soldier in Her Majesty's Indian army, who committed a murder in

Cyprus while on service in such army, and who was accused of such offence at

Agra, might, under s. 9 of Act XI of 1872, be dealt with in respect of such offence

by the Criminal Courts at Agra, Cyprus being a "Native State," in reference to

Native Indian subjects of Her Majesty, within meaning of that Act (1).

Per STUART. C.J. The power of the Governor-General of India in Council to

make laws for the trial and punishment in British India of offences committed by
British Indian subjects in British territories other than British India discussed.

[219] A Division Court of the High Court ordered the Magistrate who had
refused to inquire into a charge of murder on the ground that he bad no jurisdic-
tion to inquire into such oharce, considering that the Magistrate had jurisdiction
to make such inquiry. The Magistrate inquired into the charge and committed
the accused person for trial. The Court of Session convicted the accused person
on the charge and sentenced him to death. The proceedings of the Court of Session

having been referred to the High Court for confirmation of the sentence, the case

came before the Full Court.

(1) As to the power of the Governor-General in Council to legislate for Native Indian

subjects of Her Majesty, see 32 and 33 Vic,, c. 98, ss. 1 and 2.
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Held per STUART, C.J.. SPANKIE, J., and OLDFIELD, J., that, in determining
whether ouch sentence should be confirmed, the Full Court was not precluded by
the order of the Division Court from considering whether the accused person had
been convicted by a Court of competent jurisdiction.

[R., 24 B. 287= 1 Bom. L.R. 678.]

SARMUKH SINGH was a soldier in Her Majesty's Indian Army, and

on the 21st August 1878 was serving with his regiment in the Island of

Cyprus. In December 1878 his regiment having returned to India and

being then stationed at Agra, Sarmukh Singh was charged before the

Cantonment Magistrate of Agra with having, on the 21st August 1878 at

Baffo, Cyprus, murdered one Dewa Singh, another soldier. The Canton-

ment Magistrate refused to inquire into this charge, on the ground that be

could not take cognizance of an offence committed in Cyprus. An
application was then made to the High Court on behalf of the Local

Government, under s. 297 of Act X of 1872, praying that the Cantonment

Magistrate might be ordered to inquire into the charge. The High Court

(Pearson, J., and Turner, J.), on the 24th January 1879, made an order

directing the Cantonment Magistrate to inquire into the charge on the

following terms :

"
The ninth section of Act XI of 1872, the Foreign Jurisdiction and

Extradition Act, declares that all British subjects, European and Native,

in British India, may be dealt with in respect of offences committed by
them in any Native State as if such offences had been committed in any
place within British India in which any such subject may be or may he

found, and in s. 3 of the Act the term
'

Native State
'

is defined as meaning,
in reference to Native Indian Subjects of Her Majesty, all places without

and beyond the Indian territories under the dominion of Her Majesty.

Cyprus is a place without and beyond the Indian territories under Her

Majesty's dominion, and is therefore a Native State as defined in that

Act. Consequently the prisoner being in the Agra Cantonment [220]

may be dealt with in respect of the offence it is alleged he has com-
mitted in Cyprus as if such offence had been committed in the Agra
Cantonment. The Indian Articles of War are not inconsistent with the

provisions of the Foreign Jurisdiction Act to which we have referred.

Although the titles of arts, 170 and 171 are inaccurate, the former

declares that any person subject to the articles who, at any place in British

India within the jurisdiction of any Court of Criminal Justice established

by her Majesty, or by the Government of India, &c., is accused of any
offence against the Indian Penal Code, and not included in the foregoing

Articles, shall be delivered over to the nearest Magistrate to be proceeded
against according to law ; and art. 171 declares that; such offences, when
committed by any person amenable to the Articles, shall in any place out of

British India be cognizable by a General Court Martial. The prisoner is

accused in British India within the jurisdiction of Courts of Criminal Justice

established by the Local Government ; he must be delivered to those for

trial, the offence of which he is accused not being included in the Articles

which precede art. 170. The Magistrate is directed to hold an inquiry
and to proceed according to law. The prisoner, a sepoy in the 13th Native

Infantry, was accused of having committed murder in the Island of Cyprus,
and was in custody under that charge in the Cantonment of Agra. The
military authorities desired that an inquiry into the charge should be made
by the Cantonment Magistrate, and for that purpose the prisoner was sent

to the Cantonment Magistrate's Court and a charge preferred. The Can-
tonment Magistrate has declined to hold an inquiry on the ground that he
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has no jurisdiction. We may observe in passing that no record of the

proceedings was framed by the Cantonment Magistrate. This should

have been done and the grounds stated on which the Magistrate arrived at

the conclusion that the charge was not cognizable by him. The Govern-
ment has applied to this Court to order the Magistrate to inquire into the

charge, and in our judgment it is entitled to the order."

In pursuance of this order the Cantonmen'u Magistrate inquired into

the charge and committed Sarmukh Singh to the Court of Session for trial

on it. He was tried by Mr. H. G. Keene, Sessions Judge of Agra, and
was found guilty, the assessors concurring, and was sentenced to death.

[221] Sarmukh Singh appealed to the High Court on the ground that

the Sessions Judge had no jurisdiction to try him for an offence committed
in Cyprus. The appeal came on for hearing before the Full Court.

Pandit Ajudhia Nath, for the appellant.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown.
The Junior Government Pleader. The order dated the 24th January

last, made under s. 297 of Act X of 1872, decides that the Criminal Courts

at Agra bad jurisdiction. That order, though actually the order of a

Division Court, is virtually the order of the High Court, and is final, and
cannot be reviewed by the High Court, there being no provision in the Code
for the review of an order made by the High Court under s. 297. Neither

is there any appeal to the Full Court from an order made under s. 297 by
a Division Court. To re-open the question whether the Agra Courts had

jurisdiction is to allow such an appeal to the Full Court.

Pandit Ajudhia Nath, The question now is whether the appellant
has been convicted by a Court of competent jurisdiction. That question
was not decided by the order of the 24th January. With reference to the

question of jurisdiction, the preamble to Act XI of 1872 shows that the

term
"
Native State

"
as used in the Act can only mean, with reference

to Native Indian subjects, places beyond the limits of British India in

which the Governor General of India in Council has power and jurisdiction.

The definition of the term in s. 3 of the Act must be read in connection with

the preamble. Cyprus is not a place beyond the limits of British India

in which the Governor-General in Council has power and jurisdiction, and
it does not therefore fall within the definition of a

''

Native State." Under
art. 171 of the Indian Articles of War the appellant should have been

tried by Court Martial.

The Junior Government Pleader. Act XI of 1872 is an Act for, amongst
other things, amending the law relating to offences committed by British

subjects beyond the limits of British India, and to the extradition of

criminals. By s. 1 of the Act the Act [222] extends to all Native Indian

subjects of Her Majesty without and beyond the Indian territories of Her
Majesty. The term

"
Native State

"
as used in the Act expresses shortly

what it took several sections of Act I of 1849, the law amended by Act IX
of 1872, to express. Cyprus is a place beyond Her Majesty's Indian terri-

tories, and therefore falls within the definition of the term
"
Native State

"

contained in s. 3 of Act IX of 1872. The appellant could have been tried

in this country under Act I of 1849, and Act XI of 1872 only amends that

law. Section 3 of the Indian Penal Code contemplates that offences com-
mitted beyond British India are triable within British India. The power
of a State to try and punish within such State offences committed by its

subjects beyond its limits is allowed by authorities on international law,

see Wheatonon International Law, 8thed.,pp. 179, 180. That power has
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1879 been recognised and given effect fco by English Acts of Parliament, see 26
MARCH 28, Geo. Ill, c. 57, s. 29, and 33 Geo. Ill, c. 52, s. 67.

FULL
BENCH.

2 A. 218

(F.B.).

JUDGMENTS.
The following judgments were delivered by the Fall Oourt :

STUART, C. J. This is a reference for confirmation of a capital sentence

passed on the accused Sarmukh Singh by the Sessions Judge of Agra
under these circumstances : On the recent occupation by the British of the

Island of Cyprus, situated in the Mediterranean, and within the Empire
of European Turkey, one of tha regiments forming part of the military

forces on the occasion was an Indian regiment, the 13th Native Infantry,

and in the regiment was a man named Sirmukh Singh. On the night or

early in the morning of the 21st of August 1878, while the regiment was
still at Cyprus, another sepoy name 1 Dawa Singh came to his death by a shot

from a rifle fired, it was believed, by Sarmukh Singh. He was at once placed

in custody by the military authorities, and on the return of the regiment

shortly after to Agra, in the North-Western Provinces of India, he was
handed over to the Civil Court of that district for trial, and the case came
before the Cantonment Magistrate of Agra for the purpose of commitment.
But the Cantonment Magistrate believing that he had no jurisdiction to

entertain the case ordered the prisoner to be at once sent back to the Com-
manding Officer of the regiment, with an intimation to that effect

, [223]

whereupon an application for revision under s. 297 of the Criminal Procedure

Code was made by the Government to this Court complaining of the Magis-
trate's proceeding, and praying that he be ordered to inquire into the charge

against the accused ."with a view to his commitment for trial to the Court

of Session at Agra. On that aoplication coming before a Bench of the

Court, Pearson and Turner, JJ., the accused was not represented, while the

Government Pleader appeared for the Crovvn. The case was therefore

heard ex parte, and in the result the application for revision was granted,
the Bench being of opinion, from their reading of Aob XI of 1872,
that notwithstanding that the facts bad occurred at Cyprus, the civil

authorities of Agra had jurisdiction to entertain the case, and the Canton-
ment Magistrate was ordered to inquire into the charge. The inquiry was

accordingly made, and the accused committed for trial on the charge of

murder before the Sessions Judge of Agra, who, after hearing evidence,
convicted the accused, Sarmukh Singh, and sentenced him to death.

On the case coming up to this Court again for confirmation of

sentence, and feeling serious doubts of the soundness of the decision in

favour of the jurisdiction at Agra, I directed the case to be brought before

the Full Bench by the following order :

"
In the ordinary course this case

should go before a Bench of the Court for confirmation of the capital

sentence, but the peculiarity of the procedure that has taken place is such
that I consider it ought to be heard by myself and the Judges of the Court
in Full Bench. The reference to us for confirmation of the sentence

assumes that the Magistrate and Judge of Agra had jurisdiction to entertain

the case, and it has been so decided by a Division Bench of this Court.

But the proceeding was entirely ex parte, and the question may be recon-

sidered. I therefore direct that this case be brought before a Full Bench
of the Court.

1 '

The case came before a Full Bench accordingly, when Pandit Ajudhia
Nafch, a pleader of this Court, appeared for the accused against the con-

firmation of the sentence, on two grounds, the first of which was that,

whereas the murder is said to have been committed by the appellant in
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Cyprus, the Sessions Judge of Agra had no jurisdiction to try the appellant
on that charge ; the second ground [224] was on the merits and for the

purpose of this judgment need not be further referred to.

On the reference for confirmation of the sentence coming on for

consideration, the Junior Government Pleader took preliminary objection
that the.judgment of the Division Bench could not be called in question in

such a proceeding, but that contention we had no difficulty in disallowing.

My colleagues Mr. Justice Spankie and Mr. Justice Oldfield have given

cogent reasons against such an objection, and in all they say on this

subject I concur. But I may add it appears to me that such an objection

is sufficiently disposed of by s. 297 of the Criminal Procedure Oode. By
s. 288 it is provided that

"
in any case so referred, whether tried with

assessors or by jury, the High Court may either confirm the sentence, or

pass any other sentence warranted by law, or may annul the conviction,

and order a new trial on the same or an amended charge, or may acquit
the accused person ;" and any sentence warranted by law includes of

course any judgment, sentence, or order authorised by s. 297.

The argument was then addressed to the principal question raised by
the reference, viz., whether the Oourt at Agra had jurisdiction to try the

accused for the murder alleged to have been committed by him in Cyprus,
and on that question the doubt I originally entertained when I read the

judgment of the Division Bench has on reflection been fully confirmed.

The question is one purely of law, and depends for its solution on the

true intent, and meaning of Act XI of 1872 entitled
"
an Act to provide

for the trial of offences committed in places beyond British India and for

the Extradition of Criminals." Other Acts of the Indian Legislature and

of the British Parliament were referred to, but at best they appear to me
to serve merely as illustrative of what had been done in regard to the

commission of and trial for offences under different, although analogous,

circumstances, while they did not appear to me to give any support to the

argument for the Crown. These Acts and authorities were Act I of 1849, the

Indian Articles of War, being Act V of 1869, and provisions in two Acts of

the British Parliament, 26 Geo. Ill, c. 57, s. 29, and 33 Geo. Ill, c. 52,

8. 67. I shall afterwards refer more particularly to these authorities, but

meanwhile I desire to direct attention to Act XI of 1872 upon the true

[225] construction of which the question now before us more especially

depends, and it contains within itself matter quite sufficient for that

purpose. The judgment of the Bench now under our consideration begins

by referring to s. 9, and for the meaning of the words
"
Native State

"

there, the interpretation of the expression as given in s. 3 of the Act

is referred to, ic being assumed that that definition is wide enough to include

not only Indian Native States, but all other places in any part of the

world without and beyond British India, and that therefore the Island

of Cyprua is a
"
Native State

"
within the meaning of the definition.

And no doubt if this definition could be read by itself without refer-

ence to or connection with any other part of the Act, it is comprehensive

enough to include not only Cyprus but any
"
place

"
in the habitable

globe. Can that really have been the meaning and intention of the

Legislature when it passed this Act? It seems impossible to believe it.

The Act itself shows the limits within which the definition in question is

to be applied, and we have only to look to the preamble to see what
these limits are. It is remarkable that the judgment now under our

consideration make no allusion whatever to the preamble, but reads the

term
"
Native State

"
simply by itself and without the least regard
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1879 to such a guide and light in the interpretation of Acts of the Legisla-
MARCH 28. ture as the preamble. The preamble is as follows :

"
Whereas by treaty,

capitulation, agreement, grant, usage, sufferance and other lawful means the
FULL Governor- General of India in Council has power and jurisdiction within

BENCH, divers place beyond the limits of British India : and whereas such power
and jurisdiction have from time to time been delegated to Political Agents

2 A. 218 and others acting under the authority of the Governor- General in Council ;

(F.B.). and whereas doubts have arisen how far the exercise of such power and

jurisdiction and the delegation thereof are controlled by and dependent on
the laws of British India ; and whereas it is expedient to remove such

doubts, and to consolidate and amend the law relating to the exercise and

delegation of such power and jurisdiction, and to offences committed by
British subjects beyond the limits of British India, and to the extradition

of criminals : It is enacted, &c." The purpose, intent, and limits of every-

thing in Act are thus plainly seen, and
"
Native State

"
means and means

only a place so defined, that is, a place where by treaty, &c., the Governor-
General [226] of India in Council has jurisdiction, and Cyprus certainly
is not such a place. The Government of India have no power and jurisdic-

tion there, no more than that Government has power and jurisdiction in

all the capital towns and countries not only of Europe but in the four

quarters of the globe. This is what the ruling of the Division Bench not

only leads to, but necessarily involves. In support of that ruling the
two forms of the definition as given in the Act were referred to as

showing that places such as Cyprus were clearly within the meaning of the

first part of the definition, and which states that
"
Native State

"
means,"

in reference to Native Indian subjects of Her Majesty, all places without
and beyond the Indian territories under the dominions of Her Majesty,"
and this arguendo was contrasted with the other part of the definition,

which says that "Native State" means, "in reference to European
British subjects, the dominions of Princes and States in India in alliance

with Her Majesty." But so far from affording any contrast to the
first part of the definition, it is simply to my mind, as regards the expres-
sion

"
Native State," another way of saying the same thing, unless it be

supposed that the Legislature of India were anxious to provide against
the possibility of their being understood to have contemplated the applica-
tion of the Indian Penal Code to Englishmen on account of offences commit-
ted in England, or any part of Europe where there is established law and

properly constituted tribunals. Both parts of the definition read by the

light of the preamble mean one and the same thing, viz., a
"
Native

State," where by treaty, capitulation, &c., the Governor-General has

power and jurisdiction.

Allusion was made at the hearing to the third and fourth sections of

the Indian Penal Code, Act XLV of 1860. Section 3 provides that any
person liable by any law passed by the Governor-General of India in

Council to be tried for an offence committed beyond the limits of the
said territories, shall be dealt with according to the provisions of this Code
for any act committed beyond the said territories in the same manner as if

such act had been committed within the said territories." This raises, in a

somewhat loose way, the same argument we have had to consider under
Act XI of 1872. It is to be observed that the Indian Penal Code was passed in

[227] 1860, and came into operation on the 1st January 1862, and therefore

long before the passing of Act XI of 1872, and it affords therefore no assist-

ance in interpreting the words
"
Native State

"
as used in the Act, although

I think it can only mean
"
Native State

"
within the purview of its preamble.
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And by s. 4 of the Penal Code the words
"
the dominions of any Prince or

State in alliance with the Queen
"
are to my mind plainly synonymous with

"Native State
"
as used in Act XI of 1872. But is it really the case that

Cyprus is a "Native State" in the sense of being a foreign country, i. e. t a

country not subject to but foreign to the Queen's Government ? I think it

may be gravely doubted whether Cyprus is such a "Native State" or a

"Native State" in any sense whatever. It has for the present been ceded

by the Turkish Government to the Crown of England. This is shown by
the treaty between the two powers called "Convention of defensive alliance

between Great Britain and Turkey," signed the 4th June 1878, and by the

first articles of which it is, among other things provided as follows : "In

order to enable England to make necessary provision for executing her

engagements, His Imperial Majesty the Sultan further consents to assign

the Island of Cyprus to be occupied and administered by England," and the

Island is accordingly occupied by military forces directly under the control

and command of the Queen's Government, and it is governed, and in all

respects fully administered, by English officials, and it would be hopeless

to discover this state of things as in any way contemplated by Act XI of

1872, or to maintain that Cyprus under such conditions was within the

meaning and intent of that Act a
"
Native State," for so far from being a

place in the sense of a
"
Native State

"
without and beyond the dominion

of Her Majesty, it is directly administered by Her officers, and is under

Her Majesty's dominion and control.

I shall now briefly notice the other Acts and authorities to which I

have already alluded as bearing on the construction to be put on Act XI
of 1872. The first of these is Act I of 1849, which is entitled

"
an Act to

provide more effectually for the punishment of offences committed in

Foreign States," and which, to say the least, affords no support whatever

to the argument for the prosecution. It recites the various old Indian

^Regulations which it states it is [228] expedient to make more etfectual

and uniform, and also to extend their application, and then by s. 2 it pro-

vides that
"

all subjects of the British Government, and also all persons in

the civil or military service of the said Government, while actually in such
service and for six months afterwards, and also all persons who shall have
dwelt for six months within the British territories under the Government
of the East India Company, subject to the laws of the said territories,

who shall be apprehended within the said territories or delivered into the

custody of a Magistrate within the said territories, wherever apprehended,
shall be amenable to the law for all offences committed by them within

the territory of any Foreign Prince State, and may be bailed or committed
for trial as hereafter provided, on the like evidence as would warrant their

being held to bail or committed for the same offence, if it had been com-
mitted within the British territories." This speaks for itself, the expression

Foreign Prince or State plainly meaning not such a place as Cyprus, but

any Foreign Prince or State in India, or in other words,
"
Native State,"

while by the words
"
the British territories

"
can only be intended terri-

tories or possessions in India as distinguished from those of a
"
Native

State
"

there. The expression
"
the British territories

"
occurs in other

section of the Act while the word
"
Government

"
is defined to mean the

Governor or Governor in Council or other person or persons having supreme
executive authority in the Presidency or place to which the committing
Magistrate belongs. The whole Act is only intelligible as a law to be

carried out in India, having reference on the one hand to the British terri-

tories and on the other to those of Native Princes or States. Section 9, the
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1879 last section of this Act, is not undeserving of notice : it provides that the

MARCH 28. authority given to the Government may also be exercised by any Commis-
sioner or other person acting in the civil service, a provision which is

FULL consistent with the other portions of the Act, and which it would surely

BENCH, be absurd to apply to Cyprus.
With regard to the Indian Articles of War, art. 171 has been

2 A. 218 referred to. It is there provided that
"
in any place out of British India

(F.B.). offences against the Indian Penal Code, and not included in the foregoing

Articles, shall, when committed by any person amenable to these Articles,

be cognizable by a General Court Martial [229] to be convened by any
officer who is empowered by warrant, or Order in Council, or by art.

77, to appoint General Courts Martial." Now it appears to me that the fair

inference from such an express provision is that, in contemplation of the

Legislature which passed ifc, there was no other law on the subject, and the

trial by Court Martial was the only and sole proceeding intended for

offences against the Indian Penal Code committed in places out of British

India by persons subject to the Articles of War. Such ofifances are

distinctly and expressly so specified, and we are not left to surmise or

suggestion such as is necessary in order to favour the reading of the term
"
Native State

"
as maintained by the prosecution in this case.

The next authority referred to in support of the conviction was the

29th section of the Act of Parliament, 26 Geo. Ill, c. 57, as showing that

the jurisdiction of the Courts in British India over any of the King's

subjects could be extended so as to include cognizance of offences committed

beyond British territory, and not only in India, i.e., in States governed by
Native Princes, but in other parts of the world. But in my judgment the

29th section has exactly the opposite effect, for it plainly appears to me
to limit the extension of the authority of the Courts in question to the

countries or parts of the world specially selected and named, and that not

only no other places but that no general or indefinite extension of jurisdic-

tion was intended. The 29th section of 26 Geo. Ill, c. 57, is in these

terms :

"
That as well the servants of the said United Company, as all

other of His Majesty's subjects resident or to be resident in India, shall

be and are hereby declared to bo amenable to the Courts of oyer and
terminer and goal delivery, and Courts of general or quarter sessions of

the peace, in any of the British settlements in India, for all murders,

felonies, homicides, manslaughters, burglaries, rapes of women, per-

juries, confederacies, riots, routs, retainings, oppressions, trespasses, wrongs,
and other misdemeanours, offences, and injuries whatsoever, by them
done, committed, or perpetrated, in any of the countries or parts of Asia,

Africa or America, beyond the Gape of Good Hope, to the Straits of Magellan,
within the limits of the exclusive trade of the said United Company,
whether the [230] same shall have been done, committed, or perpetrated,
or shall hereafter be done, committed, or perpetrated, against any of Hio

Majesty's subjects, or against any other person or persons whatever."

It will be observed that the countries or parts of the world to which
this section was to apply were "Asia, Africa, or America, beyond the Cape
of Good Hope, to the Straits of Magellan," a definition and description
which by no contrived meaning or ingenuity could be made to apply to

Cyprus or any other place in the same position or relation to the British

Government or the Government of India.

The only other authority in support of the conviction I need refer to

was another Act of the British Parliament, the 33 Geo. Ill, c. 52, and s. 67

of that Act. I was I confess not a little surprised that this s. 67 should have
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been referred to on behalf of the Government, for it is not only plainly
inconsistent with the conviction of the accused by the Agra Court, but it

supplies an express definition of the lands or territories to which its applica-
tion was to be limited altogether at variance with the meaning attempted
to be put upon the term

"
Native State" as that is used in Act XI of 1872.

Section 67 of the 33 Geo. Ill, c. 52, is in the following terms :

"
That all

His Majesty's subjects, as well servants of the said United Company as

others, shall be and are hereby declared to be amenable to all Courts of

Justice, both in India and Great Britain, of competent jurisdiction to try
offences committed in India, for all acts, injuries, wrongs, oppressions tres-

passes, misdemeanours, offences, and crimes whatever, by them, or any of

them, done, or to be done, or committed in any of the lands or territories of

any Native Prince or State, or against their persons or properties, or the per-
sons or properties of any of their subjects or people, in the same manner as

if the same had been done or committed within the territories directly sub-

ject to and under the British Government in India." The words here used
are thus made distinctly to apply to

"
the lands or territories of any Native

Prince or State," and the offences described being offences
"
committed in

India," and the expression
"
Native State

"
must be similarly limited.

This provision therefore of the 33 Geo. Ill, c. 52, is an authority directly

and expressly against the jurisdiction of the Agra Court in the present case.

[23 1] I have now, I think, adverted to all the principal authorities

referred to in support of the conviction and of the apolication for confirm-

ation of sentence, and, I think, I have shown that not only do they fail

to afford that support, but that their weight, if not their distinct and

express bearing, is entirely in the opposite direction The conclusion
therefore at which I arrive is that Cyprus is not a

"
Native State" with-

in the meaning of Act XI of 1872, that in fact it is not a
"
Native State

"

in any sense. It never was and is not now a
"
Native State

"
in relation

to Turkey, for it was and in some sense still in part of the Turkish
dominions. It cannot I consider be otherwise in its relation to the

English Grown and Government, nor can we make it so by any interpre-

tation of our laws.

But there is another and most serious consideration which I feel

bound to notice, viz., whether it is within the powers of the Indian

Legislature not to pass such a law as Act XI of 1872, but a law

capable of such a construction as is necessary in order to sustain this

conviction of Sarmukh Singh. In other words can the Government of

India in its legislative capacity pass a law for trial and punishment in

respect of offences committed in other territories and jurisdictions

governed and administered by and equally representing the Crown and
Government of England ? I think the answer to those questions in the

affirmative might be successfully disputed. On this subject our attention

was directed to certain opinions expressed by Wheacon in his Inter-

national Law, 8th edition, pp. 179, 180, ss. 111-113. Wheaton there

lays down that every sovereign State is independent of every other, in

the exercise of its judicial power. But this general position must of

course be qualified by the exceptions to its application arising out of

express compact, suob aa conventions with foreign States, and acts of

confederation, by which the State may be united in a league with other

States, for some common purpose.
"
Subject to these exceptions, the

judicial power of every State is oo-ex&ensive with its legislative power."
Wbeaton goes on to state that :

"
The judicial power of every indepen-

dent State, then, extends, with the qualifications mentioned, (1) to the
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1879 punishment of all offences against the municipal laws of the State, by
MARCH 28. whomsoever committed within the territory ; (2) [232] to the punish-

ment of all such offences, by whomsoever committed, on board its public

FULL and private vessels on the high seas, and on board its public vessels in

BENCH, foreign ports ; (3) to the punishment of all such offences by its subjects,

wheresoever committed." This last sentence would require more precise

2 4. 218 definition even if Cyprus was truly a
"
Native State

"
within the meaning

(F.B.). of Act XI of 1872, without the tribunal and procedure afforded by the

Articles of War. Wheaton further lays down as follows :

"
By the com-

mon law of England, which has been adopted in this respect in

the United States, criminal offences are considered as altogether local

and are justiceable only by the Courts of that country where the offence

is committed. But this principle is peculiar to the jurisprudence of

Great Britain and the United States, and even in these two countries it

has been frequently disregarded by the positive legislation of each,
in the enactment of statutes, under which offences committed by
a subject or citizen, within the territorial limits of a foreign State,

have been made punishable in the Courts of that country to which
the party owes allegiance, and whose laws he is bound to obey. There
is some contrariety in^ the opinions of different public jurists on
this question ; but the preponderance of their authority is greatly in

favour of the jurisdiction of the Courts of the offender's country."
The legal doctrine which it is hera admitted is paramount in the British

and American Courts, viz., that criminal offences are local and triable only
where committed, appears to be qualified in a rather doubtful manner, on
the authority too of certain jurists among whom there is a difference

of opinion, although the weight of authority favours the jurisdiction of the

offender's country, and the views so stated assume their application to a

distinctly foreign State. But it is unnecessary to pursue the subject further,

as, I think, I have shown that Cyprus is clearly not a foreign or
"
Native

State
"
according to the true intent and meaning of Act XI of 1872.

For all these reasons I am of opinion that the conviction in the present
case cannot stand, seeing that it rests on the authority of a Court which
was without jurisdiction to try the accused.

PEARSON, J. The question of jurisdiction raised by the first plea in

appeal, and decided by Mr. Justice Turner and myself on [233] the 24th

January last, and now brought before the whole Court for reconsideration,
is in so far as it relates to s. 3 of Act XI of 1872 simply whether Cyprus
is or is not without and beyond the Indian territories under the dominion
of Her Majesty ; upon this point there is no room for discussion. The pro-
visions of s. 9 of the Act appear to be quite within the competency of the

Legislature, and to be not less consistent with sound reason and good
policy than conducive to the interests and ends of justice.

Apart from the question whether Cyprus is a Native State as defined

in s. 3 of Act XI of 1872 is the question of the construction to be put on
the 170fch and 171st Articles of War. I entertain no doubt that the con-

struction placed by Mr. Justice Turner and myself in our proceeding of the

24th January last is correct.

The evidence on the record fully convicts the prisoner of the offence

of murder, and there are no circumstances which would warrant a modifica-

tion of the sentence passed upon him by the Agra Sessions Court. I would
dismiss his appeal and confirm the sentence.

SPANKIE, J. A preliminary objection was taken by the Junior

Government Pleader, that this Court had no power to review under s. 297
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of the Criminal Procedure Code the ruling that the Cantonment Magis-
trate of Agra had jurisdiction to inquire into the charge of murder preferred

against Sarmukh Singh. The Criminal Procedure Code provides that no

judgment or final order, once signed, shall be altered or reviewed by the

Court which gives such judgment or order we are not now asked to review
the order of the Division Bench which directed the Magistrate to com-
mence the inquiry. That order was not a final order or judgment in the

case. It was a preliminary order. At the stage at which tha case has now
arrived, we are called upon to consider whether we can confirm the sen-

tence of death passed upon the prisoner who has been convicted of mur-
der. An appeal has been preferred from the sentence passed by the

Sessions Judge, and the question of jurisdiction has again arisen. The
case has been laid before all the Judges of this Court, and I do not under-

stand how we are precluded from determining this question of jurisdiction

because, for the purpose of determining whether or not ths Magistrate
should make an inquiry, a Division [234] Bench of the Court had ruled

that he was competent to do so. If we come to a decision that there

was no jurisdiction, then the commitment was bad, we could not confirm

the sentence of death, and would be competent to annul the proceedings.

Again, if there was no jurisdiction, it would be monstrous if we were to

hold that we were bound to accept as conclusive the order of this Court

sitting as a Division Bench, directing the Magistrate to commence his

preliminary inquiry.

On the point of jurisdiction I see no possibility of differing from the

learned Judges who directed that the inquiry should proceed. Act XI of

1872 is one to provide for the trial of offences committed in places beyond
British India, and for the extradition of criminals. It is called the For-

eign Jurisdiction and Extradition Acb. The definition of Native State

may be arbitrary, bub it must be accepted. There is no doubt whatever
of the power of legislation to pass such an Act in regard to the native

subjects of the Empress, and if this be so, the object of the Act being to

provide for the punishment of offences committed by them beyond British

India as if they had been committed in British India, Cyprus or any other

foreign country, would be a
"
Native State," in reference to the prisoner

in this case, within the meaning of the Act. I also accept the view taken

by the learned Judges as to Articles 170 and 171 of the Articles of War.
There are no grounds whatever for not accepting the decision of the

Sessions Judge on the merits. I would therefore confirm the sentence of

death passed upon the prisoner.

OLDPIELD, J. The material point raised by the counsel for the pri-

soner is that the Agra Sessions Court had no jurisdiction to try the pri-

soner, a soldier in the 13th Native Infantry, for the offence of murder com-
mitted in Cyprus. A preliminary objection was taken on the part of the

prosecution that the Courb cannot now go into the questions of jurisdiction,

since it has been determined by the order of two Judges of this Court on

the 24th January 1879. That order was made under s. 297 of the

Criminal Procedure Code, and it directed the Cantonment Magistrate of

Agra to inquire into the charge against the prisoner, and in passing the

order the learned Judges held that the Agra Court had jurisdiction to

entertain the charge.

[233] The case is now before this Court for confirmation of the sen-

tence of death passed by the Sessions Judge on the prisoner, convicted

for murder under s. 302 of the Indian Penal Code, and in dealing with it,

it is incumbent on us and our absolute duty before we can affirm the
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1879 sentence to satisfy ourselves that the sentence is one which could legally

MARCH 28. be passed by the Sessions Judge, and we cannot be restricted by any order

which may have been passed in the course of the proceeding. I may add

that lean find no prohibition in the Code of Criminal Procedure against

a review of an order of the nature of the one which has been made in this

case. The only express prohibition contained in the Criminal Procedure

Code against altering or revising orders is in s. 464, and that secjbion refers

to judgments and final orders given under Ch. XXXIV on conclusion of a

trial in any Criminal Court.

On the question of jurisdiction I concur in the view taken by
Mr. Justice Pearson and Mr. Justice Turner in their order of the 24th

January last. Act XI of 1872 is an "Act to provide for the trial of offences

committed in places beyond British India, and for the extradition of

criminals." Section 1 makes it apply to
"

all Native Indian subjects of Her

Majesty without and beyond the Indian territories under the dominion of

Her Majesty," and by s. 9
"

all British subjects, European or Native, in

British India, may be dealt with in respect of offences committed by
them in any Native States as if such offences had been committed in

any place within British India in which any such subject may be

or may be found," and
"
Native State

"
is defined in s. 3 to mean,

"
in

reference to Na'ive Indian subjects of Her Majesty, all places without

and beyond the Indian territories under the dominion of Her Majesty ; in

reference to European British subjects, the dominions of Princes and
States in India in alliance with Her Majesty." It has been urged that it

could not have been intended that the term
"
Native State

"
should in-

clude a remote country like Cyprus, that the term Native State is not a

fitting term to apply to States beyond the Peninsula of India, but such a

consideration as this cannot be allowed to override tha plain language of

the Act, which admits of but one interpretation, namely, that all places
without and beyond the Indian territories under the dominion of Her
Majesty are

"
Native States

"
in the [236] sense in which the term is used

in the Act. And the objection deserves little weight when we find that

the term is used in different senses in the Act, when referred to Native
Indian subjects and European British subjects. The term took the place
of that of

"
territories of any foreign Prince or State

"
used in Act I of

1849, and that it was intended to have a very extended application is

shown by some alterations in the language of the Act as passed, and as it

was first introduced. The Governor- General in Council was given under
a previous draft of the Act power to establish Courts for trial of offences

committed in
"
the territories of Native States and Princes in and adjacent

to British India," and for the appointment of Justices of the Peace in

such State or territory, whereas in the Act as it was passed these powers
can be exercised

"
within any country or place beyond the limits of

British India."

. I should have scarcely thought it necessary to enter so fully into this

point, but for the stress which was placed on it by the prisoner's pleader.

Cyprus is therefore clearly a Native State within the meaning of the
Act. It was also pointed out that by a proviso in s. 9 no charge as to

any offence shall be inquired into in British India unless the Political

Agent, if there be such for the territory in which the offence is said to have
been committed, certifies that in his opinion the charge is one which ought
to be inquired into in British India, but this proviso only applies

"
if

there be such
"

a Political Agent in the territory, and it has not been
shown that any such Political Agent, that is, as defined in s. 3, any

704



1.3 GULAB SINGH V. AMAB SINGH

officer representing the British Indian Government, was established at 1871

Cyprus. The prisoner can therefore be dealt with in respect of the offence MABCH 28.

alleged to have been committed in Cyprus as if such offence had been

committed in the Agra Cantonment. FUDI/.

Referring to Article 170 of the Indian Articles of War,
"
Any person BENCH.

subject to these Articles, who, at any place in British India within the
,

jurisdiction of any Court of Criminal Justice established by Her Majesty, 2 A. 218

or by the Government of India, or by the Local Government, is accused (F.By).<'

of any offence against the Indian Penal Code, and not included in the

foregoing Articles, shall be delivered over to the nearest Magistrate to be

proceeded against according to iaw."

[237] The Penal Code applies to British India, i. e., the territories

defined in the 1st section of the Code, and had the prisoner been accused

at Agra of an offence against the Indian Penal Code he would have been
delivered over to the nearest Magistrate to be proceeded with according to

law, and the effect of 3. 9 of Act XI of 1872 will be to permit his being .

dealt with for the offence committed in Cyprus as if it had been committed
within British India and the proceedings which have been taken are

therefore quite according to law. There is nothing in Article 171 incon-

sistent with effect being given to Article 170.

The crime of murder is clearly proved against the prisoner, and in

my opinion the sentence of death must be confirmed.

2 A. 237.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

GULAB SINGH (Plaintiff) v. AMAR SINGH AND ANOTHER
(Defendants)* [31st March, 1879.]

Pre-emption Limitation Act XV of 1877 (Limitation Act), sch. it, art. 10.

On the 19th December, 1876, A gave T a mortgage of his share in a certain

village. The terms of the mortgage were that A should remain in possession of

his share, and pay the interest on the mortgage money annually to the mort-

gagee, who, in the event of default in payment of the interest, was empowered
to sue for actual possession of the share. On the 19th May 1877 2"s name was
substituted for that of A in the proprietary registers in respect of the share. On
the 8ih February. 1878, G sued T and A to enforce his right of pre-emption in

respect of the share, alleging that his cause of action arose on the 19th May,
1877, and that A, notwithstanding the mutation of names, was still in posses-
sion. T alleged that he had been in possession since the execution and registra-
tion of the deed of mortgage. Held, that whether T had been in plenary posses-
sion of the share since the date of the deed, or whether he bad only such con-
structive or partial possession of it as was involved in the receipt of interest on
the mortgage-money, the plaintiff was equally bound to have sued within a year
from the date of the deed, and was not entitled to reckon the year from the date
on which the possession by the mortgagee of the share was recognised by the
revenue department, and the suit was therefore barred by art. 10, sob. ii, of Act
XV of 1877.

THE facts of this case are sufficiently stated, for the purposes of this

report, in the judgment of the High Court, to which the [238] plaintiff

* Second Appeal. No. 1076 of 1878, from a decree of Mirza Abid Ali Bee, Sub-
ordinate Judge of Mainpuri, dated the 8th August, 1878, affirming a decree of Munshi
Mahabir Prasad, Munsif of Btah, dated the 8th March, 1878.

A I 89
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1879 appealed from the decree of the lower appellate Court. That decree affirm-

MAKCH 31. ed the decree of the Court of first instance which dismissed the plaintiff's

suit as barred by limitation.

The plaintiff contended in second appeal that limitation ran from the

date that mutation of names took place, and the suit was consequently
brought within time.

Babu Oprokash Chandar, for the appellant.

2 A. 237. Munshi Hanuman Prasad, for the respondents.

JUDGMENT.
The judgment of the High Court was delivered by
PEARSON, J. On the 19th December 1876 Amar Singh borrowed

money from Tota Ram, and mortgaged his zamindari share as security for

the re-payment of the amount. The agreement was that the mortgagor
should remain in possession of his share and pay the interest on the loan

annually to the mortgagee, who, in the event of default in payment of the

interest, was empowered to sue for actual possession of the share. By the

terms of the wajib-ul-arz the plaintiff contends that he was entitled to

have had an offer of the share made to him before it was mortgaged to

Tota Ram, and he now claims proprietary possession of it. The suit was
instituted on the 8th February 1878 and the cause of action is said to

have arisen on the 19th of May 1877, when Tota Ram's name was substi-

tuted for that of Amar Singh in the proprietary registers in pursuance of

the transaction. The plaint, however, alleges that Amar Singh, notwith-

standing the mutation of registry, is still in possession of the share. On
the other hand Tota Ram alleges that he has been in possession of it since

the execution and registration of the deed of mortgage. Whether the

mutation of registry was merely a precaution to secure the mortgagee's

interests, whether he has been only hitherto receiving the interest due to

him, annually for the mortgagor still in possession of the share, or,

whether in consequence of default in payment of the interest the share

has passed into the actual possession of the mortgagee, these are questions
which find no answer in the judgments of the lower Courts. But it seems
to us that whether, as Tota Ram avers, be has been in plenary possession
since the date of the deed, or [239] whether, in accordance with the

tenor of the deed he has only had such constructive or partial posses-
sion of it as is involved in the receipt of interest on the loan secured by
the mortgage, the plaintiff was equally bound to have brought bis suit

within a year from the date of the deed, and is not entitled to reckon the

year from the date on which the possession of the mortgagee of the share

was rightly or wrongly recognised by the revenue department. Con-

curring therefore in the opinion of the lower Courts that the suit is

barred by art. 10, sch. ii, of Act XV of 1877, we disallow the pleas in

appeal, and dismiss the appeal with costs.

Appeal dismissed.
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2 A. 239.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfteld.

1879
MARCH 31.

MANGAL KHAN (Defendant) v. MUMTAZ ALI \ND OTHERS (Plaintiffs).*

[Blab March, 1879.J

Land inamalial held by the lambardar as " khud-kasht " at a nominal rental Liability

of lambardar to co-sharer for profits Act XVIll of 1873 (N.W.P. Rent Act),
ss. 3, 31, 209.

The land in a certain mahal was recorded as held by M, the lambardar, as
" khud-kasht "

at a certain nominal rental. For two years in succession M sublet
suoh land in part) or in whole for a less amount, than such nominal rental ; the third

year such land lay fallow. Certain persons sued HS co-sharers in the mahal to

recover from M their share of the profits on account of suoh years. M set up as
a defence to the suit that there were no profits, on the contrary, a small loss.

The lower Courts held If answerable for i.he rental recorded.

Held that it was doubr,ful whether the provisions of s. 209 of Act XVIII of 1873
were applicable in tbe present case, and that, even if such provisions were applic-

able, the lower Courts having neither found that more was realized from the land
than had been accounted for n y M nor that the failure to realize more was owing
to gross negligence or misconduct on his part, tbe decree of the lower Courts
could not be sustained.

THIS was a suit by three co-sharers for their share of the profits of

a mahal for the years 1282, 1283, and 1284 Fasli. Tbe defendant in the

suit was the lambardw of the mahal, and beld all the land in the mahal
at a certain rent. He set up as a defence to the suit that he had not

cultivated the land. The Court of first instance held that the defendant

was liable for the recorded root of the land [240] irrespective of the

question whether or not he bad cultivated the land, or how much rent he

had realized from his sub-tenants, and it gave the plaintiffs a decree. On
appeal by the defendant the lower appellate Court also held that the defend-

ant was liable for the recorded rent;, but disallowed the interest claimed

by the plaintiffs.

The defendant appealed to the High Court, contending, amongst other

things, that he was not liable for unoolleoted profits unless be had omitted
to collect them through gross negligence or misconduct, which was not

found.

Mun&hi Kashi Prasad, for the appellant.

Pandits Ajudhia Nath and Nand Lai, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The land in this mahal appers to have been recorded

as the khud-kasht (1) of the lambardar Mangal Khan, and to have borne a

nominal rental of Rs. 79-6-0. In 1282 and 1283 Fasli it is stated to

have been underlet by him in part or in whole for Rs. 28- 6-0 and in 1284
Fasli to have lain fallow.

This is a suit brought by the plaintiffs as co-sharers in the mahal for

RB. 115-6-0 as their share of the profits on account of the three years

* Second Appeal, No. 1069 of J878, from a decree of R.P Saunders, Esq., Judge of

Farukhabad, dated the 30th July 1878, modifying a decree of J. L. Deuniston, Esq.,
Assistant Collector, dated the 8th June 1878.

(1)
" Khud-kasht"is the term applied in the N.-W. Provinces to lands which the

proprietor cultivates himself.
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above mentioned. The answer is that, in reference to the facts above stated,

there were no profits ; on the contrary, a small loss. The lower Courts

have, however, held him answerable for the rental borne on the rent-roll ;

and the question for our consideration is whether the view taken by them
of his responsibility is correct. It appears that in April 1876 he attempt-
ed to get rid of his responsibility by resigning the holding. The Assistant

Collector calls it his sir- land, whether rightly or nob, in reference to the

definition in s. 3 of the Rent Act, we have no means of ascertaining. The

attempt was disallowed by the Collector, It may be a question whether
s. 31 of that Act is applicable to such a holding. The lambardar's posi-

tion as cultivator of the joint land was not that of an ordinary tenant.

His co sharers in the estate could scarcely have sued him as a tenant for

the amount entered in the rent-roll [241] as the rent of the land, or even

for a share of it proportionate to their shares in the mahal
; although he

may have been bound to distribute to them according to their shares the

profits realized from ifc after defraying the expenses of cultivation and nay-

ing the Government revenue and village expenses. Section 209 of the Rent
Act provides that, in any suit brought by a co-sharer against a lambardar
for a share of the profits, the Court may award to the plaintiff not only a

share of the profits actually collected, but also a sum equal to the plaint-

iff's share in the profits which, through gross misconduct or negligence,
the lambardar has omitted to collect. But for this special provision, such

an award could not be made in a suit for profits, and it seems very doubt-

ful whether that provision is applicable iu the present case. The position
of a lambardar who fails to collect rents fixed on lands held by tenants is

very different from that of a lamburdar who is unable to arrange for the

cultivation of lands sometime held by him as khud-kasht. In the present
case even were s. 209 applicable, the lower Courts have neither found that

more was realized from the land than has been accounted for by the lam-

bardar, nor that the failure to realize more was owing to gross negligence or

misconduct on his part. Such being the state of things disclosed by the

record, we are of opinion that the decree of the lower Courts cannot be

sustained. We accordingly decree the appeal and dismiss the suit with

costs in all the Courts.

Appeal allowed.

2 A. 241 (P.C.) = 4 C.L.R. 331 = 6 I.A. 126 = 3 Ind. Jur. 334 = 4 Sar. P.C J. 31 =
3 Suth. P.C.J. 627.

PRIVY COUNCIL.

PRESENT :

Sir J. W. Colville, Sir M. E. Smith, and Sir E. P. Collier.

[On appeal from the High Court of Judicature at Allahabad,
North- Western Provinces.]

STUAKT SKINNER alias NAWAB MIRZA (Plaintiff) v. WILLIAM
ORDE AND OTHERS (Defendants). [20th and 21st March, 1879.]

Pauper petition Payment of Court-fees by petitioner Date of institution of suit Limi-
tationAct V11I of 1859, s. 13 Transfer of suit.

Where a person, being at the time a pauper, petitions, under the provisions of

Act VIII of 1859, for leave to sue a pauper, but subsequently, pending an inquiry
into his pauperism, obtains funds which enable him to pay the Court-fees, and
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his petition is allowed upon such payment to be [242] numbered and registered 1879
as a plaint, his suit shall be deemed to have been instituted from the date when MARCH 21
he filed his pauper petition, and limitation runs against him only up to that

time.

Section 13, Act VIIT of 1859, enacts that where a suit is brought for immoveable JrRIVY

property situated within districts subject to different Sudder Courts, the Judge COUNCIL,
in whoso Court the suit is brought shall apply to the Sudder Court to which he
is subject for authority to proceed, and the Sudder Court to which the application a 241
is made, with the concurrence of the other Budder Court within whose jurisdic-

'

tion the property is partly situated, may give authority to proceed. But no power (***) =
is expressly given in the section cited, or elsewhere in the Act, to direct the C.L.R. 331=
transfer of a suit brought in a Court subordinate to one Sudder Court to a Court g 1.4. 126=
subordinate to another Sudder Court. Quaere. Whether Sudder Courts acting 3

, ,
j _

in concurrence have power to make such a transfer ?

[P., 15 A. 65 ; 21 B. 576 ; 22 B. 849 ; 28 C. 4Q7 ; 15 M. 78 ; '28 M. 493 (495) = 15 M. g jTc j
L.J. 219; 2 Ind. Gas. 1; 3 L.B.R. 194 ; 4 0.0. 250 (251) ; 74 P.R. 1903; 123 P.R.
1907 = 8-2 P.W.R 1907 ; Rel.,12 A. 12'J ; Appl., 4 A. 37 (39) = A.W.N (1881) 129; 31 = 3

R., 5 C. 807 ; 190. 780; 20 C. 41 ; 26 C. 925 ;
I O.C. 272 ('276) ; 59 P.R. 1903 Suth. P.C.J.

= 129 P.L.R 1903; 78 P.R. 1906= 150 P.L.R 1906; 159 P.L.R. 1901; 1 S.L.R. 627
71; D., 13 A. 305; 18 A. 206 (208, '209)

= A. W.N (1896)33; 20 B. 508 ;
24 C.

889 ; 20 M. 319 ; 9 Bom. L.R. 204 ; 7 L.B.R. 90 = 22 lad. Gas. 884.]

THIS was an appeal from a decision of the High Courb of the North-

Western Provinces, dated the 29bh May 1876 (1), affirming a decision of

the Subordinate Judge of Meerufc, dated the 6th July 1875.

The question of law raised by the case wa's as to whether the claim

of the appellant, who had originally applied for leave to sue in forma
pauperis, but had afterwards paid the institution fees, was barred by
limitation.

The facts of the case are fully set forth in the judgment of their

Lordships of the Privy Council.

Mr. J. D. Mayne (Mr. G. W. Arathoon with him) for the appellant.

The question whether the appellant was a pauper was decided by the

Deputy Commissioner of Delhi, who had jurisdiction bo decide it, and
whose decision on the point was, consequently binding on the Meerut
Court to which it was transferred. To enable him to decide the question
of pauperism, the Deputy Commissioner did not require any special

authority from the Chief Court of the Punjab. Had he found that the

appellant was not a pauper, he would have had no occasion to apply to the

Chief Court for leave to try the case. There would have been no suit to

try. Sections 11, 12 and 13 of Act VIII of 1859, which relate to suits where
the property is situated in different districts, assume that all that is

necessary has been done to bring the proceedings into the form of a suit.

The petition of a person alleging himself to be a pauper does not become
a suit until he is found to be a pauper and his [243] application is

admitted as a plaint. It is only proceedings in the suit which, under
the sections referred to, require sanction from the Sudder Court. If, after

finding the appellant to be a pauper, the Deputy Commissioner failed to

cause tho petition to be numbered and registered as a plaint, that was his

fault, and cannot prejudice the appellant He applies to the Chief Court

of the Punjab for leave to try the suit. The order of the Chief Court

treats the matter as having assumed the form of a suit. It directs the

plaint to be returned to the plaintiff, with instructions to him to proceed
in a Court of the North-Western Provinces. That order must have been

passed with the concurrence of the High Court of the North-Western

Provinces, otherwise the Chief Court could only have refused leave for the

(1) The judgment of the High Court is printed at page 230, Vol. I of these Reports.
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1879 trial of the case by its own Subordinate Court. The order passed implies
MARCH 21. a transference of the record or change of venue. When the case went

back to the Court of the Subordinate Judge of Meerut. it went back as a

PRIVY suit in which the plaintiff's pauperism had been established, ripe for the

COUNCIL, settlement of issues and for trial on the merits.

If, however, the finding of the Deputy Commissioner of Delhi was
2 A 241 not binding on the Meerut Court, and the latter Court had to try the
(P.O.) =4 whole matter de novo, still, as the plaintiff was in fact a pauper both

C.L.R. 331= when he first presented his petition and also afterwards when with the
6 I. A. 126= money of friends ha paid the Court-fees, his plaint when it was admitted
3 Ind. Jar. should have been treated as filed on the date when it was origin&lly
334-4

presented as apetition. The appellant's application for leave to sue as a
Bar. P.C.J. pauper being made bona fide and without fraud, it was inquitable and

31=3
unjust that the mere payment by him of the Court fees should have the

Snth. P.C.J. effect O f putting him out of Court on the plea of limitation. Section 308 of
627. Act VIII of 1859 enacts that where the pauper's application is granted, his

petition is to be deemed a plaint, but it does not enact that the petition
shall not be deemed a plaint, if, pending the inquiry into his pauperism,
the petitioner finds means to pay the Court-fees. The decision in Seetaram
Gour v. Goluk Nath Dutt (I) was as applicable to a case like the present
as to the case where leave is actually given to a petitioner to sue as a

pauper ; and the Explanation appended to s. 4, Act IX of 1871, was not

[244] inconsistent with the view that the appellant's plaint was filed from
the date when it was presented as a petition. His application was in fact

a plaint, plus a request for leave to sue as a pauper, and although it

became unnecessary for him to obtain that leave, the plaint was not

abandoned. If the Courts below were right in their view, a person who,
after presenting a petition for leave to sue as a pauper within the period
of limitation, happened to succeed to property, might find himself

disabled from proceeding.
Mr, Leith, Q.C., and Mr. Doyne, for the respondent. The appellant's

argument assumes that the Delhi Court had authority to determine that

the appellant could sue as a pauper not merely in the Delhi Court but in

the Courts of another Province. It was clear, however, that when the case

came before it, the Meerut Court was entitled and bound to ascertain

whether the appellant was a pauper or not. He might have been a pauper
when before the Delhi Court, and yet no pauper when he came to Meerut.
The authority of the Chief Gourr, of the Punjab is only over its own
subordinate Courts. It may forbid this to try a suit relating to lands

partly within the jurisdiction. But no order of the Chief Court of the

Punjab is binding on a Court subordinate to the High Court of the North-
Western Provinces. The suit could not therefore be transferred from
Delhi to Meerut by any order of the Chief Courb of the Punjab. It might
have been different if the High Court of the North-Western Provinces

had intervened and directed a transfer in concurrence with the Chief

Court. The case not having been transferred, tho appellant, when he

came back to the Meerufc Court, must be taken to have commenced pro-

ceedings de novo, and as he withdrew his application for leave to sue as a

pauper, that application could not become a plaint, since, under s 308,
Act VIII of 1359, it could only become a plaint upon the claim to sue

as a pauper being admitted. The case was governed by s. 310 of the Act,
which permits afresh suit to be instituted [Sir MONTAGUE SMITH. The

(1) Marshall's Reports, 174.
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Courts have allowed the old plaint to stand, and yet say it is only to date 1879

from the payment of the stamp fees.] It is nob a plaint until it is stamoed. MARCH 21.

[Sir EGBERT COLLIER. May it not be stamped nunc pro tune ? Sir

MONTAGUE SMITH. May not stamps be added as though it had been

filed originally with too small a stamp?] A wholly unstamped plaint is COUNCIL.
not to be received.

[245] Mr. Mayne in reply. Tbe suit was regularly transferred. If

not, the Merrut Court had no jurisdiction to take it up without leave (P-C-)=i

from the High Court of the North-Western Provinces. In that case the CLlR - 331=

proceedings in the Meerut Court should be quashed as coram non judice,
6 ** 128==

and the appellant allowed to begin again deducting the time occupied by ? J
1

^; g
Ur '

the abortive proceedings. [Sir MONTAGUE SMITH. It maybe doubted I"
-,_

whether, with reference to s. 13 of Act VIII of 1859, the High Court and
^'

*

the Chief Court together have power to transfer a suit. The Act omits to

provide such a power.] The finding of the Delhi Court makes the question
of pauperism res jndicata. [Sir MONTAGUE SMITH. Not if this is a

new suit. The question of pauperism is not a point in the cause ;
it is a

mere matter of procedure.] Section 310 of Act VIII only applied where
leave to sue had been refused. Here there was no refusal, and consequent-

ly no necessity to bring a frash suit. The proceedings could properly be

continued on the stamp fees being paid. The appellant's original appli-

ation bore an eight-anna stamp, and under s. 31 of Act VIII of 1859 the

stamp could be increased.

JUDGMENT.
On the conclusion of the argument their Lordships' judgment was

delivered by
SIR MONTAGUE E. SMITH. The decision of this appeal is attended

with considerable difficulty, since it presents a case which is not provided
for by the Code of Civil Procedure. It becomes of importance to the

parties, because the decision of the point of practice determines the

question whether or no the Statute of Limitations is a bar to the claim

of the plaintiff. Tbe original petition was filed in the Court of the
Subordinate Judge of Meerut on the 20th February 1873. The claim of

the plaintiff was to a share of the property devised by the will of the late

Colonel Skinner. His claim arose upon the death of his father, Major
Skinner, which occurred on the 22nd April 1861. The petition set out all

the particulars required in a plaint, and prayed that the plaintiff might be
allowed to sue in forma pauperis. The claim embraced landed property
which was situate partly within the jurisdiction of the High Court of the

North-West Provinces and partly within the jurisdiction of the Chief
Court of the Punjab. The Judge of Meerut, [246] apparently of his own
motion, rejected the petition on the ground that the question of the plain-
tiff's pauperism could be more conveniently tried in the Punjab. The
plaintiff thereupon filed it in the Court of the Deputy Commissioner of

Delhi, and on the 14th April 1873 an order was made by that Court, after

examining witnesses, admitting the plaintiff's suit in forma pauperis.
Before proceeding further with the suit, the Deputy Commissioner applied
to the Chief Court of the Punjab for authority to proceed under a. 13 of

the Code of Civil Procedure. That section enacts :

"
If the districts

within the limifcs of which the property is situate are subject to different

Sudder Courts, the application shall be submitted to the Sudder Court to

which the district in which the suit is brought is subject, and the Sudder
Court to which such application is made may, with the concurrence of the
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<87 Sudder Court to which the other district is subject, give authority to

MARCH 21. proceed with tho same." On the 29th of May 1873 the Chief Court of

the Punjab, presumably not without having consulted the High Court of

PRIVY Allahabad, directed that
"
the plaint should be returned to the plaintiff,

COUNCIL, with instructions that he should present it to some Court in the North-
West Provinces." Accordingly the plaintiff took the proceedings back to

2 A. 241 the Court of Meerut from which he had been originally driven, and on the

(P.C.)=4 19th July 1873 an order of the Subordinate Judge of Meerut was made:
C.L.R 331 = "That the case be brought on the file, and numbered." Their Lordships
6 I.A. 126= think it must be assumed that this order was complied with, and that the

3 Ind. Jar. plaint was brought upon the file, and was numbered.
334=4 The first question which arises is, whether the finding of the Deputy

Sap. P.C.J. Commissioner of Delhi, that the plaintiff was a pauper, can be imported
'

' 31 = 3 into the suit when it found its way upon the file of the Court at Meerut,
Both. P.C.J. and that depends upon the construction to be given to ss. 11, 12 and

627. 13 of the Code of Civil Procedure. Undoubtedly, when a suit is in the

position in which the present suit stood in the Court at Delhi, it would
be convenient and proper when au application had been made by the Judge
of the Delhi Court to the Chief Court of the Punjab, and that Court is

required, before it acts, to consult the Judges of the High Court in the

jurisdiction to which the plaint is to go, that those two Courts having
consulted together should have power to direct that the cause [247] should

be transferred in its then state to the Court to which they think it right

and expedient that it should go. But the legislation stops short of enacting
that it should be so transferred. What it enacts is that the Judge shall

apply to the High Court to which he is subject for authority to proceed,
and the Court to which such application is made may, with the concur-

rence of the other High Court, give authority to proceed. There is no

express power to transfer. Their Lordships having come to the conclusion

to decide the case in favour of the appellant upon another ground, do not

desire unnecessarily to express an opinion upon this first point. There

being a grave doubt, at the least, whether the two Courts have power to

make the transfer, they think it would be a proper addition to be made to

this section, that this power should be conferred upon them.
The other question which has been raised is as to the effect of the

proceedings in the Court of Meerut, and whether the judgment of the High
Court affirming that of the Subordinate Judge of Meerut is correct in hold-

ing that the suit is to be considered as instituted when the plaintiff paid
the amount of the stamps into Court, and that the petition was converted

into a plaint from that time only.
In order to explain the view their Lordships have taken of this point,

it will be necessary to refer to some of the proceedings. The order of the

19th July 1873 directing the case to be put on the file and numbered has

been already adverted to. When that was done the defendants put in

written statements objecting that the plaintiff ought to establish his posi-

tion as a pauper in the Meerut Court, treating what had taken place at

Delhi as irrelevant, and upon these statements, on the 10th November
1873, the Subordinate Judge of Meerut directed that the case could not be

heard, and rejected the plaint. There was an appeal to the High Court

from that decision, and on the 10th July 1874 the High Court held that

the time of the abortive proceedings at Delhi should be deducted from the

period of limitation, and
"
remanded the suit

"
to the Subordinate Judge,

directing him to proceed with it. That being so, proceedings were taken

by him with a view to an inquiry into the pauperism of the plaintiff. Issues
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were framed, and a day was fixed for the trial of those issues ; the day so fixed 1879

[248] was the 27th November 1874. On that day the plaintiff present- MARCH 21.

ed a petition praying for leave to deposit the amount of the stamps,

alleging that he had succeeded in negotiating a loan for a sum of money PRIVY
sufficient to cover the amount of the institution stamps. It appears that COUNCIL.
on the same day, having obtained the permission of the Subordinate Judge,
the plaintiff paid the proper stamps into Court. That having been done, 2 A. 251

the defendants raised two objections; first, that; the suit ought not to (P.O.) =4

proceed, because the plaintiff had fraudulently applied to be made a pauper C.L.R. 331 =

when he had property; and secondly, that the suit should be regarded as 6 LA. 126 =

instituted on the date the Court-fee was paid, which was beyond the period 3 Ind. Jar.

of limitation. Tbe Subordinate Judge went into evidence on the first 335 = i

issue, and found that there had been no fraud on the part of the plaintiff Sat- P.C.J.

in filing a petition to be allowed to sue as a pauper, and therefore it must 31=3

now be taken that that petition was filed bona fide, and without fraud. Sath. P.C.J.

On the other point the Judge held in effect that he saw no reason why, 627.

upon payment of the fee. the suit should not be deemed to be instituted on
the day

"
which the pauper admittance would have carried," and added :

"
The Court, then, would allow the case to proceed on its present basis,

but at the same time would suggest to tbe defendants the advisability of

appealing to the High Court to determine wbe&ber by the substitution "of

the institution fee, the case is to be deemed a plaint and deemed to be filed

on tbe day on which the application to sue in forma pauperis was originally

submitted." The Judge tben directed r.hat the application should be

numbered and registered, and ba deemed the olaint in the suit, and that

a day be fixed for the settlement of issues. This was the first opinion of

the Subordinate Judge, but he appears afterwards to have resiled from it,

and to have framed issues, two of them raising the questions which are ,

now before their Lordships for decision. First "Can an
'

apolioation
'

to

be allowed to sue in forma pauperis be converted into a
'

suit
'

as between

parties at any subsequent date by filing tbe institution fee, and in the latter

instance, from what date should the institution of suit be calculated ; the

second, "Is the suit barred by efflux of time? "
Three other issues were

settled as to the merits of the case, and the Judge, after settling these issues,

examined witnesses. On the 6th July 1875 he gave judgment. Having
referred to the dates of the application to sue in forma pauperis, and to

[249] some of the other dates of the proceedings, be says :

"
The grant-

ing of the application, then, constitutes an essential ingredient to further

progress, as an ordinary suit with tbe privilege of limitation counting from
the day the petition to sue in forma pauperis was presented, and not from
the date when it was registered under s. 308. But it will be seen that

prior to the application to sue in forma pauperis being granted and whilst

the question was still under inquiry and investigation, the plaintiff has

converted the matter into a regular suit, the consequence of which is that

he has by his own act given up the advantages or disadvantages (as the

case might be) of the position he may have become possessed of. By
such act tbe pauper application died a natural death, and by the conver-

sion tbe regular suit came into operation on its own individual and
inherent basis from date of such conversion, and as a consequence, in

computing limitation, the computation must be made from date of

such conversion, which places the plaintiff out of Court." No doubt, if

the Judge is right, the plaintiff would be barred by the Statute of Limita-

tions, and the plaint would be properly rejected. There was an appeal
from that decision to the High Court, which affirmed it. The following
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1879 passage of their judgment gives the view of the High Court on the question :

MARCH 21. "But there is no provision in the law which allows the application presented
under s. 299 of the Code to be deemed the plaint in the suit when such

PftlVY application has been in effect revoked and superseded by the payment
COUNCIL. f the fees chargeable under the Court Fees Act. In such a case we

conceive that the date of the presentation of the plaint and institution of

2 A. 241 the suit must he taken to be the date of the payment of the fees." The
(P.O.) = 4 High Court does not decide that the plaint ought to be rejected altogether.

C.L.R. 331 = It seems to consider that the petition should be retained as a plaint, but
6 I. A. 126= that it should be taken to be converted into a plaint only from the day
3 Ind. Jur. when those fees were paid.
334=4 Now a petition to sue in forma pauperis contains all that a plaint is

Sar. P.C.J. required to do. By s. 300
''

the petition shall contain the particulars
31=3 "required bys. 26 of this Act in regard to plaints, and shall have annexed

Suth. P.C.J. "to it a schedule of any moveable or immoveable property belonging to

627.
"
the petitioner, with the estimated value thereof, and shall be subscribed

"
and verified in the manner [250] hereinbefore prescribed for the sub-

"
scription and verification of plaints.

"
Therefore it contains in itself all

the particulars the statute requires in a plaint, and, plus these, a prayer
that the plaintiff may be allowed to sue in forma pauperis.

The Act provides what shall happen if the prayer of the petition be

granted by s. 308. It also provides by s. 310 what, shall be the effect of a

rejection of the petition. But this case is one which the statute has not

in terms provided for. The intention of the statute evidently was that,

unless the petition was rejected, as it contained all the materials of the

plaint, it should operate as a plaint without the necessity of filing a new
one. Then what are the facts in this case ? The petition is filed, and

proceedings are taken to inquire into the pauperism, which are delayed by
various orders of the Court, after the plaintiff had been already bandied

about from one Court to another until a very considerable period of time

has elapsed. Then, pending that inquiry, the plaintiff by paying the

amount of stamp fees into Court admits that he is no longer desirous to

sue as a pauper, and gives up so much of the prayer of his petition as asks

to be allowed so to sue, but no more. The defendant, so far from being a

sufferer by that change, is benefited, as both parties will go on with the

litigation on equal terms. Is there, then, any thing in the Act which

requires that in such a state of things the petition of plaint shall be reject-

ed altogether, and the plaintiff be compelled to commence de novo? Their

Lordships do not see their way to the middle course followed by the Court
in holding that the petition was converted into a plaint from the date of

the payment of the fees. To be logical, the Court should have rejected it

altogether. The petition of plaint was placed upon the file and numbered
on the 19th July 1873, and this is the plaint that is allowed to go on.

Although the analogy is not perfect, what has happened is not at all

unlike that which so commonly happens in practice in the Indian Courts,

that a wrong stamp is put upon the plaint originally, and the proper stamp
is afterwards affixed. The plaint is not converted into a plaint from chat

time only, but remains with its original date on the file of the Court, and
becomes free from the objection of an improper stamp when the correct

stamp has been placed upon it.

[251] This case, which is not provided for by the Act, app-
roaches more nearly to the state of things contemplated by s. 308 than

that contemplated by s. 310. There are no negative words in the

Act requiring the rejection of the plaint under circumstances like the
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present, nor anything in its enactments which would oblige their Lord- 1879

ships to say that this petition, which contains all the requisites which MARCH 21.

the statute requires for a plaint, should not, when the money has been

paid for the fees, be considered as a plaint from the date that it was PRIVY
filed. It is obvious that very great injustice might be done if this were COUNCIL,
not to be the practice. There could hardly be a stronger instance of the

mischief which might arise than what would have happened in this case. 2 A 241

Their Lordships of course say nothing about the merits of the case. (P.O.) = 4

The claim may be utterly untenable, but on the assumption that theC.L.R. 331 =

claim is a good one, nothing more unjust to the plaintiff could have 6 LA. 126=

happened than that he should have been deprived, by having done an act 3 Ind. Jur.

which is in itself meritorious, of the benefits which he would have bad if 331 = 4

he had been found to ba a pauper. He was a pauper when his petition Sar. P.C.J.

was filed. Supposing there had been any fraud found by the Judge, the 31=3

consideration which would determine the judgment would then have been Suth. P.C.J.

different. 627.

Their Lordships have only to advert to the Statute of Limitations,
Act IX of 1871. Their Lordships think that their decision is in no way
inconsistent with this Act. The explanation in s. 4 is this :

" A suit

is instituted in ordinary eases when the plaint is presented to the proper
officer

;
in the case of a pauper when his application for leave to sue as a

pauper is filed." In their view the petition to sue as a pauper became a

plaint, and under this statute the suit must be deame'd to be instituted

when that application was filed.

In the result their Lordships will humbly advise Her Majesty to

reverse both the decisions below, and to remand the case for trial on the

merits. The respondents must pay the costs of the appeal.

Agent for the appellant : Mr. T. L. Wilson.

Agents for the respondents : Messrs. Young, Jackson, and Beard.

2 A. 252 = 4 Ind. Jur. 2(9.

[252] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

BAGHU NATH DAS (Plaintiff) v. A-SHKAF HUSAIN KHAN AND ANOTHER
(Defendants}.* [25th March, 1879.J

Act X of 1877 (Civil Procedure Code), s. Ill Set-off-Mortgage.

The usufructuary mortgagee of certain land sued the mortgagor for the money
due under the mortgage. The mortgagor alleged that the mortgagee had
committed waste and waa liable to him for compensation which be claimed to set

off. Htii th*t under s. Ill of Act X of 1877 the amount ot such compensation
could noi be set-off.

D., 15 M. 290 (2yi).]

THK facts of this case, so far as they are material for the purposes of

this report, were as follows : On the 12bh September, 1869, Ashraf Husain
Khan and Sharif-un-nissa, who each owned a certain share in a garden,

jointly gave Hingan Lai a usufructuary mortgage of their shares for a term

* Second Appeal, No. 1031 of 1878, from a decree of Bai Bakhtawar Singh,Subordi-
nate Judge of Benares, dated the 9th September, 1878, modifying a decree of Babu
Parmoda Cham Banarji, Munsif of Benares, dated the 22od June, 1878.
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1879 of five years. Hingan Lai's interests under this mortgage were sold in the
MARCH 25. execution of a decree, and were purchased by Eaghu Nath Das, who in

January 1878 sued Ashraf Husain Khan and Sharif-un-nissa, the term of

APPEL- the mortgage having expired, to recover Bs. 569-4-0, the money due under

LATE -the mortgage. The defendants claimed to set off their shares of a sum of

CIVIL ^S- ll61-l-4, being the value of certain trees which they alleged had
existed in the garden, and which Hingan Lai had either cut down ordestroy-

2 A. 252= ed, and of the materials of certain buildings which they alleged had existed

4 Ind. Jur. in the garden, and which Hingan Lai had pulled down and sold the

219. materials off. The Court of first instance, in giving the plaintiff a decree,

allowed the defendants a set off of Rs. 275 on account of the acts of waste
committed by Hingan Lai. On appeal by the plaintiff the lower appellate
Court held that the defendants were entitled to a set off on such account,

but reduced the amount to Es. 150.

The plaintiff appealed to the High Court, contending that the set-off

claimed by the defendants could not be allowed.

The Senior Government Pleader (Lala Juala Prasad) and Munshi
Hanuman Prasad, for the appellant.

[253] Mir Akbar Husain, for the respondents.

JUDGMENT.
The judgment of the Court, so far as it related to the above conten-

tion, was as follows :

We are of opinion that the plaintiff's objection to the set-oft allowed

by the Courts below is valid. Under s. Ill, Act X of 1877, it is only an

ascertained sum of money legally recoverable that can be the subject of

set-off, and it is necessary that in such claim both parties fill the same
character as they fill in the plaintiff's suit, the claim must be certain and

determinate and actually due and in the same right and of the same kind.

The claim by the defendants in this suit, for estimated damages to property

mortgaged as security for money lent, does not meet the requirements of

the law, so as to be capable of being set-off against the plaintiff's claim for

the money lent.

It has been held that mesne profits is in the nature of damages and is

not a debt so as to form a subject of set-off (1) ; and it was held in a suit

by a carrier for the price of the carriage of goods the defendant cannot set-

off the amount of damages claimed against the plaintiff for injury to the

goods, but must sue to recover the damage in a separate suit (2). We must
therefore allow the plaintiff's appeal.

(1) Ruteerummom Opadh^a v. Grijanund Opadhya, 7 Wym. Rep. 218.

(2) Scanlan v. Herrold, 10 W. B. 295.
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2 A. 253. 1879

APPELLATE CKIMINAL. APRIL?.

Before Mr. Justice Pearson and Mr. Justice Spankie. APPEL-

LATE
EMPRESS OF INDIA v. BALDEO SAHAI. [7fch April, 1879.] CRIMINAL.

Attempt to obtain an illegal gratification Act XLV of 1^'GO (Penal Code), s. 161 Act
X of J87 -

2 (Criminal Procedure 'Jode), ss. 218. 351 Warrant case Defence Right
"2 A. 2S3.

of accused perssn to cross-examine the witnesses for the prosecution Power oj the

Court to summon material witness.

To ask for a bribe is an attempt to obtain one and a bribe may be asked for as

effectually in implicit as in explicit terms.

Where, therefore, B, who was employed as a clerk in the Pension Department,
in an interview with A, who was an applicant for a pension, after referring to

his own influence in that department and instancing two cases in which by that
influence increased pensions hal been obtained, proceeded to intimate that any-
thing might be effected by

"
kar-rawai," and on the overture being rejected,

concluded by declaring that A would rue and [234] repent the rejection of it,

held that the offence of attempting to obtain a bribe was consummated.

The charge having been read to the accused person he stated his defence to

the same, upon which the Magistrate, the witnesses for the prosecution being in

attendance, called upon the accused to cross-examine them. The accused refused
to do so until he had examined the witnesses for the defence who were not in

. attendance. The Magistrate then discharged the witnesses for the prosecution
and adjourned the trial for the production of the witnesses for the defence.

Held, per SPANKIE, J.. that the accused was not entitled to have the witnesses
for the prosecution summoned, in order that they might be cross-examined by
the accused, on the date fixed for the examination of the witnesss for the defence.

Held also per SPANKIE, J., thai; the Magistrate was empowered to record

both oral and documentary evidence after the witnesses for the defence bad been
examined.

[Appr., 32 C. 292 = 9 C.W.N. 547.]

THIS was an appeal to the High Court by the Local Government
against a judgment of acquittal by Mr H Lushington, Sessions Judge
of Allahabad, dated the 22nd November, 1878. One Baldeo Sahai was
convicied by Mr. J. B. Thomson, Magistrate of the first class, on the 16th

September, 1878, under s. 161 of the Indian Penal Code, of attempting Co

obtain an illegal gratification. On appeal Baldeo Sahai was acquitted by
the Sessions Judge, the Judge, holding that the acts of the accused were
not acts committed towards the commission of the offence of attempting
to obtain an illegal gratification, but acts preparatory towards the com-
mission of such offence, and that consequently the accused could not be

convicted of such offence. Tne facts of r.his case are sufficiently stated

for the purposes of this report in the judgment of the High Court.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown.
Mr. Colvin and Mr. L. Dillon, for Baldeo Sahai.

JUDGMENTS.
The following judgments were delivered by the Court.

SPANKIE, J. The accused was charged that he on or about the 30th

July, 1878, being a public servant, attempted to obtain from Abbas &li, for

himself, a gratification other than legal remuneration, as a motive or

reward for showing favour in the exercise of his official functions, and

thereby with having committed an offence punishable under s. 161 of

the Indian Penal Code.
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1879 [255] If we accept the evidence of Abbas Ali, ifc is clear that he at
APRIL 7. least quite understood that Baldeo Sahai had expressed every readiness to

use his influence in his (Abbas Ali's) favour provided that he was paid for

APPEL- doing so. I felt some difficulty at first when I considered the case

LATE whether
"
an attempt to obtain

"
an illegal gratification bad been made

CRIMINAL. ou^ -^u k ^ am sa^fied that not only was the intent to commit; the
offence defined in s. 161 of the Penal Code present in the mind of Baldeo

2 A. 253. Sahai, and for some time too, but that he made preparations to do so,

and when these preparations and his plans were ripe, ^ie attempted to

carry out his intention. It is shown in evidence that the grant of a pen-
sion to Abbas Ali was received in the Accountant-Generals Office on the
15th June. But an anonymous letter had reached the office suggesting
that there had been breaks in Abbas All's *service and great care should
be taken in passing his pension ; that the Assistant Accountant- General
in charge of the Pension Department directed that the

"
permanent pay-

able order
"
should be issued, that betook no notice of the letter because it

was anonymous ; and that he made over the file to Baldeo Sahai, who is

a clerk in the Pension Pay department, to carry out bis orders.

It is also shown that the Government of the North- Western Provinces
had sanctioned the pension on the 12th June 1878. It is also shown that

the file was made over, as stated above, on the 14th Augush or thereabouts

by Mr. Carnac after the objections of the Deputy Accountant-General to

the pension had been considered by the Local Government and overruled,

so that Baldeo Sahai must have been fully aware that no further objec-

tions to its payment would be entertained. When Abbas Ali first saw
Baldeo Sahai, which I agree with Mr. Thomson must have been about the

middle of August, he was told by Baldeo Sahai that an anonymous
petition had been received objecting to the pension ; that from what was
written he was afraid that there would be a fuss about it ; that Bi?s Sahib

had raised several objections, and a report had been prepared that Rs. 25
a month in excess of the proper pension had been sanctioned, and Baldeo

Sahai promised next day to show Abbas Ali the petition. The next

day Abbas Ali met Baldeo Sahai near the Accountant-General's Office with

the file in his band and drove him home. It was evening, and Baldeo

Sahai said that [256] it was too late, he bad better come the next

morning, and
"

I will show you the letter."

So far Baldeo Sahai had made his preparations for carrying out his

previously conceived plans and intention. He had also stimulated the curio-

sity of \bbaa Ali and excited his fears by the false assertion that there

were still difficulties in the way of his getting the full pension already
sanctioned. The next day at 8 A.M. Baldeo Sahai showed the anonymous
petition and told Abbas Ali of two pension cases which had been carried

through by him. In one instance he had obtained half pay instead of one-

third as pension for Mirza Ali, and in the other he had increased the pension
of Ali Bakbsh Khan to Rs. 400 a month. There can be no doubt that, if

this evidence be true, this statement of his successful efforts to secure

better pensions for persons was meant to act upon Abbas Ali and induce

him to follow fine lead which Baldeo Sahai was now bent upon giving to

him. He now begins what may be called business and what I think consti-

tutes an attempt on his part to obtain a gratuity from Abbas Ali (1),

(1) "He (Baldeo Sahai) said that the office was a large one, much authority was vested

in him, and by such kar rawai (i.e., I supposed giving and taking money) such things
were effected : I gave him to understand that nothing of that need be expected from

me; that as the report bad been written which he had shown me, he could have no power
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The intention had been conceived, the plans had been matured, and all 1879

preparations made, and though no specific sum had been asked for, the APRIL 7.

transaction had so far advanced, that Abbas All had thoroughly under-

stood what was being done, and put a stop to what might have been APPEL-

succesaful, if he bad noh refused to enter into any arrangement and inti- LATH
mated to him, that he "would not give him anything." That Baldeo CRIMINAL.
Sahai understood that his attempt bad failed is clear from his declaration,
"
You will rule and repent it,." If Baldeo Sahai had found a willing listener, 2 A. 253.

there can be no reasonable doubt that his offer to arrange the business, if

Abbas Ali wished it, in the manner suggested by
"
kar-rawai," which he

understood to be the giving and taking of money, would have been

accepted. Not only would Baldeo Sahai have succeeded in his attempt to

obtain a gratuity, but he would have caused Abbas Ali to commit an offence

punishable [257] under s. 116 of the Penal Code. I think therefore that

there can be no doubb that, if the evidence be true, the offence charged
under s. 161 of tbe Code against the accused has been made out.

On the merits I entertain no doubt of the accused's guilt. I fully

accepted Mr. Thomson's judgment in this respeot. It is full and exhaus-

tive, and deals with all the apparent difficulties, such as contradictory
statements and discrepancies. The accused in no way made out his

defence that he was the victim of a conspiracy on the part of the office

hands organized bv tbe head of his office, and so far from Abbas Ali being

eager to secure the punishment of Baldeo Sahai, there is proof on the

record that he did not wish that there should be any criminal charge. He
from the first stated to the Deputy Commissioner at Lucknow that he
wished no notice to be taken of his complaint. If he could have got his

pension order made out, he would have been quite content.

An objection was taken by Baldeo Sahai's counsel that the Magis-
trate had contravened a ruling of this Court and had refused to summon
the complainant in order that he might be cross-examined on the day fixed

for hearing the defence. The law as laid down in s. 218 of the Criminal
Procedure Code is :

"
If the accused person have any defence to make to

the charge, he shall be called upon to enter upon the same and to produce
his witnesses if in attendance, and shall be allowed to recall and cross-

examine the witnesses for tbe prosecution." It appears from an order by
the Magistrate dated the 4th September, after hearing the defence, that

accused's pleader was offered an opportunity under s. 218 of cross-

examining the witnesses. The pleader refused to cross-examine them
and said that he would apply to the Court after he had examin-
ed his witnesses. The Magistrate held that he could not do this.

The accused at that time bad no witnesses in attendance. The case was

adjourned and the witnesses were summoned. The ruling (l) cited by
the respondent's counsel did not determine the point whether, if the Magi-
strate before granting an adjournment called upon the accused to exercise

his right of recalling the witnesses for the prosecution, and the accused

refused to do so at that time, the Magistrate would thereupon

[258] be at liberty to discharge the witnesses for the prosecution. This

point the learned Judge expressly said
"
need not now be determined in"

the case before him. In the same volume with the ruling referred to is

in the matter : be then said that the office was a large one, if I wished it, everything
might be accomplished : I said I did not wish to do anything of the nature of the

'

kar-

rawai ' be wished, that in, I intimated to him I would not give him anything : as I

left he naid you will rue and repent it."

(1) Queen v. Lai Mahomed, H C-R. N.W.P. 1874. p. 284.
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1879 another (1) by Mr. Justice Pearson in which it is laid down that the

APBUi 7. section does not say that accused shall only be allowed to recall and cross-

examine the witnesses for the prosecution, provided that he expresses his

APPEL- wish to do so at the time when he is called upon to make his defence, and

LATE provided that these witnesses be sM'll in attendance in the Court and do
_ not require to be re-summoned. The plain meaning and intention of the

'

section was to allow him the right in question at any time while he is

2 A. 253, engaged in his defence and before his trial is concluded. The object
of the section is clearly to secure the accused the opportunity of cross-

examining the witnesses for the prosecution after he has been inform-

ed as lo the nature of the specific charge which be is required to

answer. Until be knows this be is not in a position to decide on
what points the evidence for the prosecution is material. If this opportu-

nity be secured, I do not apprehend that be has any further right
of recalling the witnesses. If the witnesses for the defence are in

attendance, they are to be examined, and after that the accused shall be

allowed to recall and cross-examine the witnesses for the prosecution. But
if the witnesses for the defence were not ia attendance, the accused would
still be at liberty to recall the witnesses for the prosecution. If he refuses

to exercise this right after he has entered on his defence, he cannot, I think,

demand as a right the recall of the witnesses for the urosecution, if the case

be adjourned because he has not produced bis witnesses. He has had
the opportunity intended by the section. What his own witnesses may
say can have little or no bearing on the cross-examination of the witnesses

for the prosecution who are called to support the charge, but not to refuse

the evidence for the defence. There is also a second objection that the

Magistrate acted illegally and against the practice of the Criminal Courts,
inasmuch as he recorded evidence for the prosecution, both oral and

documentary, after the case for the defence had been closed. Section 351
of the Criminal Procedure Code, however, gives the Magistrate power to

summon any witness at any stage of any proceeding, inquiry or trial, if the

[259] evidence of such person appears essential to the just decision of the

case.
"
Trial includes the punishment of the offender

"
(s. 4), so I see no

valid objection to the course adopted by the Magistrate. The trial had
not closed until he had sentenced the accused, if convicted.

In conclusion I may state that the sentence passed was, in my judg-

ment, too lenient for the offence committed. I now find that my honor-

able colleague proposes to increase the amount of punishment by a fine,

in which proposal I quite agree with him.

PEARSON, J. I concur with my honorable colleague in the opinion
that, for the reasons set forth in the Joint Magistrate's able and well consi-

dered judgment, the evidence of Abbas Ali is substantially trustworthy,
and that it convicts the accused of an offence punishable under s. 161,

Indian Penal Code. Nor does it appear to me that the Joint Magistrate's

procedure is obnoxious to material objections. The view of the Sessions

Judge, that
"
the accused has not committed any act towards the commis-

sion of the offence," and that "all that he has done is only preparatory
to the commission of the offence," is erroneous. It may be that the

accused in sending for Abbas Ali and showing him the anonymous peti-

tion and exhibit B and making him aware of their contents Was only

paving the way for the commission of the offence in question. But when,
after referring to his own influence in the office and instancing two cases

(1) Queen v. Lai Sing, H. C. R- N. W. P. 1874, p. 270.
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in which by that influence increased pensions had been obtained, he pro- 1879
ceeded to intimate that anything might be effected by kar-ratvai, and on APRIL 7.

the overture being rejected, concluded by declaring that Abbas Ali would -^

rue and repent the rejection of it, the accused was actually offering induce- APPJSL-
ments for the purpose of obtaining a bribe. To ask for a bribe is an LATK
attempt to obtain one ;

and a bribe may be asked for as effectually in _,

implicit as explicit terms. As soon as he had caused Abbas Ali to

understand that he was willing to render him a service for a bribe, 2 A 253
the offence of attempting to obtain a bribe was consummated, and the

Sessions Judge is wrong in holding that it was not consummated, but

that the accused might have foregone his intention of committing it. The
punishment awarded by the Joint Magistrate's sentence is, however,

scarcely adequate to the offence. [2603 I would, therefore, set aside the

order passed by the Sessions Court in appeal, and restore the finding and
sentence of the Court of the Joint Magistrate with this modification,

that, in addition to the punishment awarded by the sentence, the crimi-

nal Baldeo Sahai pay a fine of Rs. 200, or in default of payment undergo
a further imprisonment for six months

Appeal allowed.

2 A. 260 = 4 Ind. Jur. 250.

APPELLATE CRIMINAL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

EMPRESS OF INDIA v. ASQHAR ALI AND OTHERS. [10th April, 1879.]

Evidence of Accomplice Confession by Accused person Act X of 1872 (Criminal Pro.
cedure Code), ss. 344 345, 347 Act I of 1872 (Evidence Act), s. 24 Pardon.

Where a pardon was tendered by the Magistrate to a person supposed to have
been concerned with other persons in oSances none of which were exclusively
triable by the Court of Session, and such person was examined as a witness in the

case, held that, the tender of pardon to suoh person not being warranted by s. 347
of Act X of 1872, be could not legally be examined on oath, and his evidence was
inadmissible,

Held also, that the statement made by suoh person was irrelevant and inadmis-
sible as a confession, with reference to s. 344 of Act X of 1872 and s. 24 of Act I

of 1872.

[Appl.. Rat. Un. Cr. 0. 461; R., 23 B. 213 (217) ; 33 0. 1353 (1359) = 10 C.W.N. 962
= 4 Cr.L.J. 165; 25 M.61 (69)(P.C.) = 3 Bom. L.R. 540 = 5 O.WN. 866 = 28 I. A.
257=11 M L.J. 233 = 8 Bar. P.C.J. 160; 5 A.L.J. 691 (693) = A.W.N. (1908)
259=16 C.P.L.R. 112 (114); 10 M.L.J. 147 (159); 52 P.L.R. 1902 ;

12 P.R. 1902
= 100 P.L.R 1902; D., 16 B. 661 ; 13 Cr.L.J. 33 = 13 lad. CAS. 273 = 5 8.L.R.
174 ; L.B.R. (1872 1892/, 246 (248, 25'2) ]

THIS was an appeal to the High C<jurt by Asghar Ali, Hamid-ud-din,
and Achal Behari, from convictions by Mr. W. Duthoit, Sessions Judge
of Shahjahanpur dated the 16th November 1878. The facts of the case
are sufficiently stated for the purposes of ihis report in the judgment; of

the High Court. On behalf of all the appellants it was contended that
the statement made on the trial of the appellants by the witness Irtiza

Ali was not admissible as evidence against the appellants and that, suck
statement being rejected, there was no evidence remaining which would
justify the convictions of the appellants.

Mr. Oolvin for Asghar Ali and Hamid-ud-din, and Mr. Leach and
Babu Dwarka Nath Mukharji for Aohal Bebari.
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1879 The Junior Government Pleader (Babu Dwarka Nath Banerji) for

APRIL 10. the Crown.
The Court (PEARSON, J., and OLDFIELD, J.) delivered the following

APPBL -

JUDGMENT.
_ [261] The appellants have heen eonvioted by the Sessions Judge of

_ L '

offence sunder ss. 261, 262, 409, 411 and 414, of the Indian Penal C de. in

2 A 260= connection with certain stamp frauds in the Civil Courts of Shahjahanpur.

4 Ind Jur Asghar All is the deputy record-keeper of i he Judge's Court. Hamid-

250 ud-din is the decree- writer, and A-jhal B -hari is a literate c''>ai>risi

in the Court of the Shahjahanpur Munsiff. The at pellant-, together with

Irtiza Ah Khan, a copyist in the Judge's office, and four others, wpe f-ent

up by the police to the Magistrate on charges under ss. 411 and 379, and
in the course of the inquiry the Magis'Tata offered a pardon to Irtiza Ali

Khan and admitted him to be a witness for the prosecution. The Magis-
trate finally committed four of the aecu-ed 10 the Sessions on charges
under ss. 261, 263, 109 and 263, 409, 411. In the course of the trial an

object.ior was preferred on tt>eir behalf to the JuHge to the admission of

the evidence of Irtiza Ah Khan, but was disallowed and his evidence was
admitted.

The case for the prosecuf.ion is that it was part of Achal BeHnri's

business under ordf rs from tt e Munsarim to nunch the stamps on ulaints

present, arid of Hamid-ud dm to put ch them the second time; that

Acini B -ha i ins'.ead of punching them remov d the unobligated stamps
and r p'aced them wi'hold stamps that had heen oncre punchel supplied

by Ham d-ud-din, who in his tutn runovt d once-i unched stamps from

plaints passing through his bands, spacing them with twiee-i unf'hf d

stamps oh ained from the record office and taken from old records, such

stamps being in their turn replaced by low va ue stamps from B., files. In
brief it -vas Arhal Behari who stole the fr< sh stamps, and the o hers

assisted in concealing ihe fraud by a concerted plan of tampering with the

stamps in the recoids, and that the spoil obtained by the sale of tl e stolen

stami's was divided among them.

The fact that the stamis have been tnk^n rff the plaints aid the

records tanr ered with appears i lacud beyond d. ubt. but tie objection tak- n
on behalf of trie app- Hants is that the evidence of the approver is inad-

missihle, aud that, apart from it. there is no sufficient evi^er-re on which
the appellants can be convicted of heii.g concerned in the frauds.

[262] These o'ljeciions are in our opinion valid. The Mngistrate is

empowred to render a pardon so an -jccuis-id p a rson wii.h view to examine
him as a witness for the prosecu'inn ngiinst other i ersons charged at ti'e

same time wi'h him for an offence, in the manner and in the cases

spec fied in s. 347 of the Code of dinrnil Procedure, that is, af'er

recording his reason he mav tecder a panon to any one of the persons

supposed to have been directly or ind'rectly conceri ed in or privy to any
offence, specifie i in column 7 of th fourth sche mle annexed as triable

exclusively by the Courn of Session."

In the nwsent; csi the M gistrate omitted to record his reason for

tendering a p^don to Irnzi Al Khan, and none o' the c -used hefore him
were charged with any offence exclusively triable by a Court of Session,

and we have no ground for inferring that Irtiza Alt .Knan was sunposed
to have heen directly or indirectly concerned in or privy to such an ottenre,

and, the'ufoie, thn offer of a pardon to him and his examination as a

witness by the Magistrate acid Judge were illegal and not authorised
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by s. 347. This examination as a witness not being permissible under 1879

6. 347 was contrary to express law. APRIL 10.

After the offer to him of a pardon he was under the provisions of

s.347 detained in custody pending the termination 'of the trial, and his APPKL-

position as one under accusation of an offdnce was in no way changed LATE
when he apoeared b ifore the Judg, and could noti be altered until he had CRIMINAL.
been discharged, acquitted, or convicted, and with reference to the express

provisions of s. 345, being an accused person, so long as he was in that 2 V 260

position he could not he put on his oath or examined as a witness in the 4 lad. Jur.

case in which he was accused. 250.

His statement is also irrelevant and inadmissible with reference to

B. 344, Criminal Procedure Code, and s. 24, Evidence Act. The evidence

of Irtiza All Khan is therefore absolutely inadmissible.

Tnere is a decision hy the Bimbay High Court (1) quite in ooint and
to a similar eff-ct, and ano^hr by ib.e same Court under the oil Criminal

Procedure Code, where evidence takn illegally under s. 209 of that Cjde
on an offer of pardn was rejected (2).

[263] The case referred to hy the Sessions Judge (3) is not in point,

or in that; case the prisoner had been discharged hy the Magistrate for

want of evidence and do^s not apoear to havr b^en offere 1 a pardon. We
may a'id that the statements of Trriz* Ali Khm arexoentionally untrust-

worthy, for he is believe 1 by the Magistrate and i he Jud^e to have fabr cated

false evi lence agai iso some of those who rn he accused, anil on this ground
we should reject his star,emen r s agtinst the appellants unless distinctly

corroborated as igainst them whi:h we do not find to be the case.

Setting as'de the evidence of the accomplice, there is nothing against

the prisoners bur, bare suspicion arising out of the po-d iins they held and

opportunities they ha I of a'ices^ to the ivc >r la. O i two occasions some
old sumps were found, in Asghar All's house once, an! on another occasion

hidden under the carunt where Nar Ali, a relation of the recirnkee >er, wa?
sitting, bu^. nhe C >urr-s below suspected that the-e snaraps were pKced by
Irliza Ali K'ian in the nlace where they were found. A-< to any ooporruni-
ties the appellants may have had of getting at the stamps on the plaints

and records, it is c ear that Harnid ud-din an-i Achal Bihari were not the

only persons through whose han^s the record-? oassed, and others besHes
them had access to t.hem in the Munsif's Court, and these persons have
one poiac in their favour, that the record- keener of the Judge's Court gave
receints for the records, and they m ly say, wit.h som i show of reas 'in, that

the reoints wouH not have bem given if the records had hen tampered
with. Nor was Aghar Ali fhe only perso-i in the record office who had
access to t"e records, an<1 indeed it is admitted that many other persons
must have been engaged in the frauds.

Tri.-re is nothing therefore t> fix the guilt on any of the appellants,
and ind-e I the counsel for the prosecution was unable to suuuort the

cinvi<:t,io i on o'.her evidence than that ol 1 10 aoprover, whose testimony we
have reje'-.t'-d. We sat aside the oouvictioos and direct the release of the

prisoners.

Convictions quashed.

(1) Reg. v Ilinmi-ti. 1 B. 6 0. (2) R g. v. Remedies, 3 B.H.C. R. Or. C., 69.

(3) Qteenv. Behari Lai Buse, 7 W. R.. Cr. 44.
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1879 2 * 2M -

APRIL 15. [265] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

SHIB GOPAL AND OTHERS (Defendants) v. BALDEO SAHAI (Plaintiff}.*

[15th April, 1879.]

2 A 2M Act X of 1877 (Civil Procedure Code) s. 32 Dismissal or Addition of Parties Revenue

Court, Power of Act XVIII of 1873 (N.W.P. Rent Act), s. 106.

B and N, the mortgagees of a mahal, granted the mortgagors a lease of the

mabal, the mortgagors agreeing to pay
"
the mortgagees" a certain rent half

yearly "on account of the right they held in equal shares," and that in default

of payment of such rent, "the mortgagees" should be entitled to sue for payment.
The mortgagors having made default in payment of the rent, and N refusing to

join in 4 suit against the mortgagors to enforce payment, B sued them alone for

a moiety of the rent due The Revenue Court of first instance hekl, with
reference to s. 106 of Aot XVIII of 1873, that B could not sue separately. Held

by the High Court that the order of the Revenue Court of first appeal directing,
inter aha, that the Court of first instance should retry the suit after making N a

defendant in the suit was not illegal, notwithstanding that the provisions of

s. 32 of Act X of 1877 were not made applicable to tbe procedure of the Revenue
Courts by Act XVIII of 1873.

Held per 3PANKIE, J., that s. 106 of Act XVIII of 1873 did not apply, and
B was entitled separately to sue for the whole of the rent.

THE facts of this case are sufficiently stated for the purposes of this

report in the judgments of the High Court.

Pandit Nand Lai, for the appellants.
Babu Oprokash Chancier Mukerji, for the respondent.

JUDGMENTS.
The following judgments were delivered by the High Court :

PEARSON. J. If s. 32 of Act X of 1877 had been declared to be

applicable to the procedure of Revenue Courts, the lower appellate Court's

order would have been fully warranted by the terms of its second clause.

Merely by reason of the absence of any such declaration, or of similar

provisions in the Eent Act of 1873, I am not prepared to hold the order to

be illegal. It is a reasonable, equitable order, consonant to judicial practice,

conducive to the ends of justice, and not repugnant to anything in Act
XVIII of 1873. I would dismiss the appeal with costs.

[268] SPANKIE, J. The plaintiff is a joint mortgagee of the shares

of the defendants, the mortgagors, in an undivided estate. The mortgagees
leased the estate to tbe mortgagors, taking from them a counterpart of

lease dated 24th April 1877, the date apparently of the mortgage. By the

terms of the lease the mortgagors were to pay Rs. 357 to the mortgagees,
half at the kharif and half at the rabi yearly, on account of the right they
held in equal shares. The suit is brought by one mortgagee for half the

rent due in respect of 1283 fasli and 1284 fasli. Tbe defendants contend
that plaintiff is a co- sharer in an undivided estate, and has never

collected rent separately : he is barred from suing separately by s. 106 of

Act XVIII of 1873.

The Assistant Collector holds that the case turns on tbe terms of

the counterpart of tbe lease ; this document recites that defendants take

over from Mangat Rai and Baldeo Sahai certain lands, whereof Mangat

'.Appeal J?o. 60 of J.878. . irom an order of R.M. King, Esq., Judge of Meerut,
dated the 28th May 1878.
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Bai and Baldeo Sahai are possessed in equal shares, in consideration of

the payment of Es. 357 yearly, the former being liable for the Government
demand : beyond these words there is no separation of the mortgagees :

their relation to the farmers is a joint one : no one of them, the Assistant

Collector holds, can sue for a share under a division which may obtain as

between the mortgagees themselves : the plaint was informal and the suit

must be dismissed.

In appeal the Judge considered that the plaintiff could get no redress

unless the Court exercised its powers under s. 32 of Act X of 1877.
"
This being so," the Judge adds,

"
I think the Rent Court should have

exercised its powers, and so conduced to the redress of what is certainly

an injury suffered by the plaintiff, viz., the non-realisation of his rent."

He, therefore, remanded the case with direction that tie plaintiff should
have leave to amend his plaint, to pay additional institution fee, and

request the Court to make Mangat Rai a co-defendant.

It is contended in second appeal that s. 106 of Act XVIII of 1873
bars the suit : the direction under s. 32 of Act X of 1877 to the first Court
to amend the plaint and make Mangat Rai a party to the suit is wrong in

law, as that section is expressly limited to the first bearing of the suit.

[266] Section 32 of Act X of 1877 operates in two ways. The Court on

or before the fi-st hearing, upon the apolicadon of either party, may order

the name of any party, whether as plaintiff or as defendant, improperly

joined, to be struck out ; and it may at any time either upon or

without such application, and on such terms as it thinks just, order any
plaintiff to be made a defendant, or that any defendant, may be

made a plaintiff, and that the name of any person who ought to have
been joined, whether as plaintiff or defendant, or whose presence

before the Court may be necessary in order to enable the Court effectually

and completely to adjudicate upon and settle all questions involved in the

suit, be added. So that if s. 32 of the Act could be applied to the case

before us, the objectioa taken by the appellant fails. No person, however,
can be added as a plaintiff without his own consent thereto.

The present Renr, Act, except so far as ss. 84, 148, 179 and 210 are

concerned, has made no provision for adding parties. Nor did Act X of

1859 do so, except under ss. 77 and 140. But the Courts heretofore have

always held themselves at liberty to exercise the power vested in them
under s. 73 of Act VIII of 1859 in sugh cases as the one before us. The
order of the Judge, I agree with my honorable and learned colleague, is one
that is equitable and not repugnant to Act XVIII of 1873, whilst it is

consonant to judicial practice and the end.-* of justice. In this particular
case the plaintiff could have no redress unless he made the co- mortgagee
a defendant in the suit. It is stated in the plaint that Mangat Rai had
been invited to join in the snih and that he refused, being in league with

the defendants. The plaintiff sent a registered letter to him asking him
to join in the suit, but got no reply. Therefore the plaintiff was compelled
to sue for his half share. If, however, s. 106 of the Rent Act. applies to

this case, the plaintiff should be instructed to sue for the entire share due,

making the co-mortgagee a co-defendant. I, however, do not regard
8. 106 as in any way operating to bar the suit. The property referred

to in s. 106 is an undivided landed estate, and the co-sharer is the

oo-sharer in that estate, which is still the propertv of the mortgagors.
It is true that the mortgagees represent the mortgagors as being in tempor-
ary proprietary possession of the property, but it is not in the character

of a co-sharer in an undivided property that the plaintiff brought
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[267] this auifc. On the contrary, the terms of the lease show that though
the mortgage was made to Baldeo Sahai and Mangat Rai, their shares
in the mortgage were recognized by the mortgagors. Their shares were

equal. It is true thar, it was provided that in case of default the

mortgagees might biirg a suit and realise the amount due. But there ia

the )ecogmtion by the lessees that under the terms of the mortgage deed
the plaintiff is entitled to half the sum payable under the lease, and on
this account I think that the plaintiff was entitled to sue for his share of

it. It may, however, he more strictly regular that he should sue for the

whole sum due, making his co-mortgagee a defendant ; and if this is the

course which the lower appellate Court is pursuing, for his order is not

very clear, I concur with Mr. Justice Pearson, and would dismiss the

appeal with costs.

Appeal dismissed.

2 A. 267 (F.B.) =4 Ind Jur. 251.

FULL BENCH.

Before Mr. Justice Pearson, Mr. Justice Spankie, and Mr. Justice Oldfceld.

CHAMAILI KUAR (Defendant) v. RAM PRASAD (Plaintiff)*

[16th April, 1879.]

Hindu Law Power of the Father to alienate Ancestral property,

F. during the minority of bis son R, sold in orler to raise money for immoral

purposes, tbe ancestral properly of the family. The purchaser acted in good faith

and gave value for furh property, Held by tbe m*prity of tbe F'ull Bench

(SPANKIE J.. and Ol.DFIELD, J.). in a suit by R against the purchaser and F
to recover such property and to have such sale set aside a" invalid under Hindu
IRW, that fuch sale was not valid evfn to that extent of F.'s share, and that R
was entitled to recover such property as joint' family property. Held per
PEARSON, J , that R cruld not recover such prppe'ty, and that the purchaser,

having acted in good fai b, took by the s*le F's share in such property, and

might have such share ascertained by partition.

[F., 5 A. 384 (385) = A.W.IT. (168*) 61
; Appr., 15 A. 339 (350} (P.C.) = 20 I. A. 116 = &

Bar. P.C J. 313 ; R., 8 A. 205 f-208) - A.W.N, (1836)58.]

THE plaintiff in this suit claimed to recover the possession of certain

immovf able property, and to have a sa'e of such property, dated the 30 b
December 1859, made by his father, Fateh Chand. set aside. He made
bis father a defendant in the suit, and he sued on the allegation that the

sale was invalid, the [268] property being ancestral property, and the sale

not bavirg been mare for purposes recognized by the Hindu law as neces-

sary purposes. The pure baser set up as a defence to tbe suit that the

plaintiff cculd not maintain the suit in his father's lifetime, and that the

sale bad reen made for npcessary purposes and was valid. The Subordi-

nate Judgp, on the 5th October 1374, for reasons which it is nor, material

to state, dismissed the suit. The District Judge, on the 25th December

1875, on appeal by the plaintiff remanded the case to tbe Subordinate

Jur'ge for the trial of the issue, for what purpose was the property in suit

alienated ? The Subordinate Judge, on the 17rh March 1877, found that

the property in suit ws alienated by Fateh Chand for tbe support of

himFelf and the plaintiff, his minor son, and bis wives and dependants.

' Second Appeal, No. '1068 uf 1F77, frrm a decree of W Lane, E^q.. Jur'ge of

Morarlabad, dated ihe 18th July 1P77, reversing a der-ree of Moulvi Muhammad W<jib~
ul-la Khan, Subordinate Judge, Moradabad, dated the 17th March, 1877.
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The District Judge, on the 18bh July 1877, when the case cime again 1879

before him, held that the said was made without necessity, observing on APRIL 16,

the question 01 necessi y as follows:
"
From the evidence on the record

it is clearly established that applicant's father, who sold the property, FfJLI*

was a man of immoral habir/sj that he was given up to wine and women, BENCH.
and he wanted money in consequence of those habits; it is even asserted

pretty often that 1m illness arose from those habits ; it is not alleged that 2 A. 267

be was in debt, and he certainly did not require the money (Rs. 260) some (F B )
=

eighteen years ago for the necessary expenses of his son, then about 4 Ind. Jur.

three years old : the only possible ground that can be urged as an 231.

adequate one for the alienation is that the vendor WHS actually in want of

mens for his supoort and that of his family : this I consider not shown :

how have they got on these eighteen years since ; it has been repeatedly

urged by respondent on the part of the heirs of the purchaser that

the vendor then had no other property left when he sold this garden,
but it does not therefore follow that there existed any real necessity for

alienating this property : he has got on ever since without alienating pro-

perty." The decree of the District Judge directed that the deed should

be retained in the custody of the Court for three months, and ihat, if the

plaimiff paid the purchase money into Court within that period, the deed

of sale should be delivered to him, and possession of the property in suit

be given to him.

The defendant appealed to the High Court.

[269] The Division C >urt (SPANK'E, J., and OLDFIRi D, J.) before

which the appeal came for hearing referred to the Full Bench the questions
set foith in the order of reference, which was as follows :

ORDER.
The suit has been brought by a son of a Hindu to obtain possession

in his father's lifetime of joint ancestral property aliena'ed by the father

unrler a deed of sale, and to cancel the sale. This sale took place in

1859, since when the aupallant, defendant and they whom he represents
have held possession, and it affected the entire family property and not

merely a shme of in. The Judge has decreed the claim for possession,

subject to the refund of the purchase money to appellant, and reversed

the decree of the Court of fit at instance, and has found on the evidence
that the father of the plaintiff, Fa'eh Chand, who was made a defendant,
but did not defend the suit, was a roan of immoral habits, who sold the

property to fun her his vicious pleasures, and not under any necessity

recognised by Hindu law. Tt ere is no reason to bel'eve that the

purchaser acted otherwise than bona fide. We refer to the Full Bench of

the Court the question whether the pon can obtain possess on of the

funnily rrojerty, and whether the appellant by his purchase has acquired
the share of the respondent's father, Fate,b Chand, and may bave that

share ascertained by partition.

Pandit Ajudhia Nath and Babu Oprokash Chcinder Mukerji, for

the appellant.
Munshi Hanuman Prasad and Mir Zahur Husain, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

PEARSON, J. An answer to the first question must apparently be

given in the negative, regard being bad to the Hindu law as expounded
by our Courte.
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1879 On the hypothesis that the purchaser acted in good faith, I should,

APBIL 16. notwithstanding the lower appellate Court s unsatisfactory finding that

the sale was made without any necessity, be inclined to answer the second

FULL question in the affirmative.

BENCH. OLDFIELD, J. The question of the power of a son to set aside a sale

of joint ancestral property effected by the father, and the [270] liability of
2 A. 267

f-kQ j in fc ancestral estate for a father's debts, was discussed by their

Lordships of the Privy Council in Girdharee Lall v. Kantoo Lall and
Ind. Jur. Muddon Thakoor v. Kantoo Lall, decided 12th May 1874 (1), and the
2!^'

principle there laid down will be a guide in the decision of the case before

us. In the first of those cases, a sou sued as in the case before us, to

cancel a sale made by his father of joint ancestral property, and to recover

possession of the whole estate.

Their Lordships cited the authority of Hanoomanpersaud Panday v.

Babooe Munrai Koonweree (2), to show the extent of the liability of the

ancestral estate, quoted the remarks in that case of Lord Justice Knight
Bruce, and observed :

"
That is an authority to show that ancestral pro-

perty which descends to a father under the Mitakshara law is not exempt-
ed from liability to pay his debts because a son is born to him : it would
be a pious duty on the part of the son to pay his father's debts and it

being the pious duty of the son to pay his father's debts, the ancestral

property, in which the son as the son of his father acquires an interest by
birth, is liable to the father's debts. The rule is, as stated by Lord Justice

Knight Bruce :

'

The freedom of the son from the obligation to discharge
the father's debt has respect to the nature of the debt, arid not to the

nature of the estate, whether ancestral or acquired by the creator of the

debt."' And they go on to observe :

"
It is necessary therefore to see what

was the nature of the debt for the payment of which it was necessary to

raise money by sale of the property in question. If the debt of the father

had been contracted for an immoral purpose, the son might not be

under any pious obligation to pay it, and he might possibly object to

those estates which had come to the father as ancestral property being
made liable to the debt." And further on in their judgment a case

decided by the same Court, Junnuk Kishore Koomvar v. Bughoonundun
Singh (3) is cited, in which it was held

"
that ifc was necessary for the

son, in order to set aside the sale of property for the purpose of

paying the father's debts, to show that the debt was illegal or

contracted for an immoral purpose;" iu that case sales had been

made simply in order to raise money for some [271] purpose or another.

Their Lordships refused to set aside the sale in the case of Girdharee Lai
v. Kantoo Lall (1), finding that the sale had been made bono, fide, and for

value, in order to save ancestral property from sale in execution of a

decree obtained on a bond, which it was not shown had been given for

an immoral purpose.

In the case now before us, however, the facts, as found by the lower

appellate Court and we must accept them are widely different, and if

we apply to them the principle which has been laid down, a case seems
to have been made out for cancelment of tbe sale. It has been found that

the sale was not made for tbe purpose of satisfying any debts due, nor for

the use of the family, or from proper necessity, the family being in fairly

easy circumstances, but entirely to provide money for the indulgence by

(1) 14 B.L.R. 187. (2) 6 M. I. A. 393. (3) S.D.A., L.P., 1861, p. 213.
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the father of immoral and vicious pleasures. A sale under such circum- 1879
stances would be liable to be set aside at the instance of the son. Nor APRIL 16.

can we say ihis is a case in which the purchaser, as dealing with the

guardian of a minor, or the Manager of joint ancestral property, can claim FULL
partition, for though the transaction was so far bona fide on his part that BENCH.
he paid value for the property, it is clear that, if he had made reasonable

enquiry, he could have learnt the circumstances under which the sale was 2 A. 267

being made, and been placed on his guard. (F.B,) =
It remains to be seen whether the sale is valid to the extent of the i Ind. Jar.

father's interest in the property. Referring to West and Buhler, 231.

page 289, we find that it is stated that a single member cannot;, according
to the Shastras and to Colebrooke, deal directly with any portion of the

common property, but that, acting on the dictum of Colebrooke, that, in

case of an alienation for valubale consideration, equity would perhaps award

partition to the alienee, the Court has allowed execution against the

common property to ascertain the individual share, and make it available

to thn creditor, and has recognised that a single co-parcener may sell

or incumber his own share for valuable consideration, the vendor

acquiring a right to partition ; and the Madras and Bombay High
Courts have acted on [272] this principle in the case of both voluntary
and involuntary sales (1). But the principle cannot be said to have
been hitherto recognised on this side of India. In a recent deci-

sion, however, of the Privy Council Deendyal Lai v. Jugdeep Narain

Singh, dated 25th July 1877 (2), the question has been discussed.

In that case a father had executed a bond in favour of defendant
who had obtained a decree on it, and taken execution by sale of the

father's interest in ancestral property which he himself bought. The son

brought the suit to recover the property. A question arose whether
under the law of Mitakshara the share of one co-sharer in a joint family
estate could be taken and sold in execution of a decree against him alone.

After commenting on the cases decided by the Madras and Bombay Courts,
and remarking that they affirm not merely the right of a judgment-creditor
to seize and sell the interest of his debtor in a joint estate, but also the

general right of one member of a joint family to dispose of his share in a joint
estate by voluntary conveyance without the concurrence of his co-parceners,
and admitting that the latter proposition is opposed to several decisions of

the Courts of Bengal, the Privy Council decided that the law, as respects the

rights of an execution-creditor and of a purchaser at an execution sale,

should be declared to be the same in Bengal as that which exists in

Madras ; and in the case before them they varied the decree which had
been given for possession of the property to be held for the benefic of the

joint family, by adding a declaration th at the purchaser at the execution-

sale has acquired the share and interests of the father in that property,
and is entitled to take suoh proceedings as shall be advised to have
the share and interest ascertained by partition. No decision was made
in that case whether the same principle should apply to the case of a

purchaser in a voluntary sale, which is the case before us ; but their

Lordships went on to observe that, "however nice the distinction between
the rights of a purchaser under a voluntary conveyance and those of a

purchaser under an execution-sale may be, it is clear that a distinction

(i; See Palanivelapoa Kaundau v. Mannaru Naikan, 2 M. H.C.B. 416 ; Vasudev
Bhat v. Venkitesli Sanbhav. 10 B.H.C.B- 139. Udaram SUaramv. RanuPanduji, 11

B.H.C.B. 76 ; and Mahabalaya v. Timaya, 12 B H.C.R. 138.

C2) 3 0. 198.
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1879 may, and in some cases does, exist between them." The objection that
APRIL 16. the sale is invalid even to the extent of a co-parcener's share is based

mainly on the texts of Mitakshara, ch. i, s. i, vv. 27 to 30, and the
FULL [273] constitution of the joint Hindu family as defined in Appovier v.

BENCH. Rama Subha Aiyan (1). The opposite view is supported by dicta of

Colebrocke, Ellis and Strange, and is that followed in the Madras and
2 A. 267 Bombay Presidencies, and the question was fully discussed in Vakudev
(F.B.)= Bhal v. Venkatesh Sanbhav (2) But the question cannot be said to be

i Ind. Jur. at this time an open one on this side of It.dia. There is no doubt a

2S1. current of decisions by this Court, invalidating sales by one co-parcener,
without the consent express or implied of his co-parcener, and I rave cot

been able to find any case where a voluntary sale was held valid

to the extent of the seller's owi interest, Ajoodhya Pershad v. Lalta

Pershad (3 !

; Baboo Ram v. Gajadhur Singh (4) ; Byjnoth Singk v.

Rameshur Dynl (5) : Jeynarain Singh v. Roshun Singh (6). The ques ion

has been decided in the same wav by the Calcutta High Court in Sada-
bart Prasad Sahu v. Foolbash Kcer (7). The law may be said to have
been setiltd by a course of decisions, and it would be undesirable to

disturb it.

On th ; s view the sale must be set aside, and the plaintiff is entitled

to have possession of the property to be held as joint family property.

SPAMOE, J. I acrept the opinion of Mr. Justice Oldfield on the

point referied to the Full Bench.

2 A. 273 = 4 Ind. Jur. 304.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

SHEO PRASAD (Judgment-debtor) v. ANRUDH SINGH (Decree-holder).*

[17th April, 1879.1

Execution of Decree Act IX of 1871 (Limitation Act), sch. ii, art. 167, cl. 2.

The words " where there bas been an appeal
" in cl. 2, art. 167 of sch. ii of Act

IX of 1871, contemplate and mean an appeal from the decree, and do not include
an appeal from an order dismissing an application to set aside a decree under
s. 119 of Act VIII of 1859.

[R., 16 B. 123 (125) ; D., 4 A. 274 (276).]

[274] THE decree in this case was a decree for money and was made
ex pnrte against the defendant on the 2nd December 1874. The defend-

ant applied to the Court which made the decree, under the provisions of

B 119 of Act VIII of 1859, for an order to set it aside. The Court reject-

ed this Application, and the defendant appealed asainst the order of rejec

tion. The appellate Court, on the 17th April, 1875, affirmed the order of

rejection, and dismissed the appeal. On the 12th April, 1878 the plaintiff,

* Second Appeal, No. 104 of 187S. frrm an order of C. W. Watts. Esq., Jnd^e of

Farukbabad, dated the 29ih June, 1378 r Affirming an order of Maulvi Abdul Basit,
Munsif of Chibramu, dated the 10th May, 1878.

(1) 11 M. I. A. 75. (2) 10 B.H.C.R. 139.

(3t S D.A. N.W P., 1864. vol. ii. p. 315

(4) N. W. P. H C. Rep. F. B. R. 1866-67. p. 86.

(5l S.D.A. N.W. P. 1864, vol. i, p. 299. (6) S. D. A.N.W.P. 1860, p. 162.

(7) 3 B. L. R. F. B. 31.
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the decree-holder, applied for the execution of the decree. The defendant,
the judgment-debtor, set up as a defence to this application that the exe-

cution of the decree was barred by limitation. The Court of first instance

held, with reference to the provisions of cl. 2, art. 167, sch. ii of Act IX of

1871, that the period of three years allowed for the execution of the decree

began to run from the date of the order of the appellate Court datfd the

17th April, 1875, ar/d the apflication for execution vras consequently pre-

ferred within time. On appeal by the judgment-debtor the lower appellate
Court concurred in the view taken by the Court of first instance of the

question of limitation.

The judgment-debtor appealed to the High Court, contending that

there had been no appeal within the meaning of cl. 2, art. 167, sch. ii of

Act IX of 1871.

Mun&hi Ilanntnan Parshad, for the appellant.
Pandit Ajudhia Nath and Lala Lalta Prasad, for the respondent.

JUDGMENT.
The judgment of the High Court was delivered by
PEARSON, J. In our opinion the lower Courts are wrong in holding

that the period of three years allowed hy law for the execution of the

ex parte decree, dated 2nd December, 1874, should be reckoned from the

date of the order of the appellate Court which upheld the fir.-st Court's

order refusing the application marie by the defendant for the re-hearing of

the suit. The first two clauses of art. 167, sch. ii, Aot IX of 1871, allow

three years for the execution of a decree from tho date of the decree, or

(where there has been an appeal) from the date of the final decree of the

appellate Court. We think it beyond doubt that the words,
"
where there

[275] has been an appeal," contemplate and mean an appeal from the

decree; and no other appeal. In the present case there was no appeal from
the decree now sought to be executed ; nor indeed under the provisions of

the old Code of Procedure was than decree aupealable. Tbe application for

execution of the decree of 2nd December, 1874, presented on 12th April,

1878, was clearly beyond time, and should have been disallowed. We
reverse the orders of the lower Courts and decree the appeal, with costs

in all Courts.

Appeal allowed.

2 A. 275 = 4 Ind. Jur. 337.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

RAM KlSHEN (Decree-holder) v. SKDHU (Judgment-debtor).*

[21st April, 1879]

Execution of Decree Act X of 1877, {Civil Procedure Code), s. 230.

field that the words " the last preceding application" in the third clause of

B. 230 of Act X of 1377 mean an application under that section, and not an

application under Act VIII of 1859.

[B., 6 C. 504 (512) ]

1879
APBIL 17.

APPEL-

LATE

CIVIL.

2 A. 273-
4 Ind. JUP.

301.

Second Appeal, No. 93 of 1R78, from an order of H. G. Kecne, E*q.. Ju^ere of

Agra, dated the 31st July 1878, affirming an order of Maulvi Mubarak-ul-lah, Munsif
of Mutbra, dated the 15th June 1878.
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1879 THE decree-holder in this case applied in February 1878, under
21. s. 230 of Act X of 1877, for the execution of the decree. He bad previously

applied under Act VIII of .1859 for the execution of the decree in July
APPEL- 1877. The Court executing the decree refused to grant the application for

LATE reasons which it is nofc necessary for the purposes of this report to state.

CIVIL ^a aPPea ' by tne decree-holder the lower appellate Court refused to grant
"

the application, with reference to the third clause of s. 230 of Act; X of

2 I. 275= 1877, on the ground that the decree-holder bad not on the application

4 Ind. Jar. made, in July 1877, used due diligence to obtain complete satisfaction of

357. the decree.

The decree-holder appealed to the High Court, contending that the

words "the last" preceding application
"

in the third clause of s. 230 of

Act X of 1877 meant the last preceding application under that section,

and not a preceding application under Act VIII of 1859.

Munshi Hanuman Prasad, for the appellant.

[276] The Junior Government Pelader (Babu Dwarka Nath Banerji],

for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
OLDFIELD, J. The Judge has disallowed the application for execution

on the ground, though, not taken by the judgment-debtor, that the

execution of the decree is barred under the provisions of s. 230, Act X of

1877, as due diligence was not used to procure complete satisfaction of the

decree on the last preceding application But the last preceding application

to which s. 230 refers is an application made under that section, and in

the case before us the last preceding application was mads in July 1877

before Act X of 1877 came into force. Those proceedings in execution

were ultimately disposed of in December 1877, but there was no fresh

application for execution of the decree made intermediately between July
and December 1877. We reverse the order of the Judge and decree the

appeal, and allow execution of cLe decree to proceed. The appellant will

have costs in all Courts.

Appeal allowed.

2 A. 276.

CRIMINAL JURISDICTION.

Before Mr. Justice Spankie.

EMPRESS OF INDIA v. NILAMBAR BABU. [21st April, 1879.]

Act X of 1872 (Criminal Procedure Code), ss. 4, 297. 415, 416, 417. 418, 419, 420 Stolen

property High Court, Powers of Revision "Judicial Proceeding."

Where a person was accused of dishonestly receiving stolen property knowing it

to be stolen, and was discharged by the Magistrate on the ground that there was
no evidence that the property was stolen, held that the Magistrate was competent,

believing that the property was stolen, to make an order under s. 418 of Act X of

187'2 regarding its disposal (1).

Where there is a Court of Appeal, resort should be had thereto before application
is made to the High Court for the exercise of its powers of revision.

(1) If the Court is of opinion that no oSenoe appears to have been committed regard-

ing the property, it is bound lo restore the property to the accused person. In re

Annapurnabxi, I L.E. 1 B. 630.
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Qiucre. Whether the issue by the Magistrate of a proclamation under s. 416 of 1879
Act X of 1872 is a "judicial proceeding," within the meaning of s. 297 of that Act. PRTT

[R., 9 M. 148= 1 Weir 672 ; A.W.N. (1892) 102 ; 14 C.P.L.R. 60.]

[27 7J THIS was an application to the High Court for the exercise of
CRJMINAL

its powers of revision under Act X of 1872. The petitioner and one JURISDIC-

Khazan Singh were accused, under s. 411 of the Indian Penal Code, of TION.
dishonestly receiving stolen commissariat tea, knowing that the same was
stolen property. There being no evidence that the tea was stolen commis- 2 A. 276.

sariat property, the Magistrate, Mr. B. White, discharged the accused

persons on the ground that no offence had been proved against them, and
ordered that a proclamation under the provisions of s. 416 of Act X of

1872 should issue. The petitioner applied for the revision of the Magis-
trate's order.

The Junior Government Pleader (Babu Dwarka Nath Banerji), for

the Crown, contended that a proceeding under s. 416 of Act X of 1872
was not a "judicial proceeding," and the High Court could not therefore

interfere under s. 297.

Mr. Colin. The Magistrate must be taken to have acted under s. 418
of Act X of 1872 and not s. -416. Ha could nob hava acted under s. 416,
as the procedure laid down in ss. 415 and 416 applies to property seized

by the police under suspicious circumstances, and not to property regarding
which an offence appears to have been committed. Orders made under
s. 418 are open to revision, s. 419. No offence having been proved

against the petitioner, no offence appeared to have been committed, within
the meaning of s. 418, and the Magistrate's order is illegal. The pro-

perty was not stolen property.

The Junior Government Pleader. The Magistrate considered that the

property was stolen property, which was sufficient to enable him to make
an order under s. 418. There are good* reasons for thinking that the

property was stolen.

JUDGMENT.

SPANKIE, J. A preliminary objection was taken by the JuniorGovern-
ment Pleader that this Court cannot interfere under s. 297 of the Criminal
Procedure Code, as the order complained of purports to have been made
under s. 416 of the Code, which directs the course to be pursued where the

ownership of property seized by the police, as alleged or suspected to have
been stolen, is unknown, and therefore the order was not made in the

course of a
"
judicial proceeding." Ordinarily a proclamation issued under

s. 416 would be made in consequence of a seizure by any police officer

[278] of property alleged (i) or suspected (ii) to have been stolen, or found,

(iii) under circumstances which create suspicion of the commission of any
offence. On receiving the police report tbe Magistrate is to make such
order respecting the custody and production of such property as he thinks

proper (s. 415). But when the owner of any such property is unknown
the Magistrate may detain it, or the proceeds thereof, if sold, and in case

of such detention shall issue a proclamation, the particulars of which are

detailed in s. 416.

It may perhaps be doubted, if nothing more be done than the mere
issue of a proclamation, whether the course adopted by the

Magistrate would have amounted to a
"

judicial proceeding." At the

same time
"
judicial proceeding

"
means any proceeding in the course

of which evidence is, or may betaken, or in which any judgment, sentence,
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1879 or final order is passed on recorded evidence. Tbe action of the Magistrate
APRIL 21. in issuing the proclamation is to require any person who may have a

claim to such property as may be sent in by the police undar s. 415 to

CRIMINAL appear before him and establish his claim within six months. Tnis is

JURISDIC- possibly a stage of a judicial proceeding, for at the expira'ion of the term

TION provided by the proclamation, it is probable that a claimant might appear,
and evidence would be recorded. BUT it is not necessary for me to

2 A. 276. de'ermine the point in this case. For Nilambar Babu and Khazan Singh,
the accuse^, were arrested and sent in to the Magistrate for trial under
s. 411 of the Penal Code (the stolen property being alleged to belong to

Government) af'er an investigation made by the police. This therefore

was not a case in which, in dealing with the property seized by them, and

finding that tha owner was unknown the Magistrate had issued a procla-
mation under s. 416 of the Criminal Procedure Code.

The proceeding that fallowed was a judicial proceeding in which
evidence was recorded, after which the Magistrate felt himself bound to

dUcnarge the accused, as there was nothing to establish the fact that any
tea had ever been stolen or missed from the Commissariat godowns. and no
claim on account of the tea hid been made by the Commissariat Depart-
ment. On the con'rary, the Commisstriat officials, L eutenant Saence,
Sub- Assistant Comrmssarv-General, Sergeant Griffiths, his suborHinate,

and Lieutenant Davies, Quartermaster, 22nd Ragiment, Sergeant Harris,

Quarter- [279] mas'er Sergeant, all concurred in saying that not only no
tea had been stolen, but that under the uircutustances it was impossible that

it should have baen stolt-n. The Magistrate s'ates that special inquiry had
been mado by (he police in order to ascertain how Nilarnbar Bahu, the

victualling gomashta, could have become possessed of the tea, which was

proved to be ra'ion tea, but nothing further had been elicited, the police

reporting that the Commissariat officials would not disclose the real facts

of the case.
"

It must, however," remarks the Magistrate,
"
ba admitted that the

case against the two accuse! is of the very gravest suspicion : a sack of

tea precisely res jmbling ration tea is carried off in a closed ekka (i.e.,

with the curia'ns down) from the neighbourhood of the Commissaiiat

godowo, and no explanation appears as to whence this tea came: further,

five similar sacks of tta are found in the possession of the victualling

gomashta, regarding which he can give no exulanation whatever, and
which (tea) precisely res mbled ration tea, which it is his duty to surva

out for the troops. Under the circumstances there may possibly be some

justification for the assertion of the police that the Comnrssariat officials,

had they chosen to exert themselves, might have discovered how the

gomashta could have abstracted the Government tea : perhips even now a

thorough investigation into the Commissariat management here by the

Heads of the Department might disclose the manner in which the specula-

tion could have been carriel on."

The Magistrate then discharged the accused, subject to their appre-

hension hereafter on the discoveiy of fresh evi fence, and on the same day
hy a separate proceeding, or what is callei "a foot-note in the case of

N lambar Bibu," ordered that a copy of his judgment should bn sent to

the Commissary General for information, toge her wit.h a complete list of

the military fetorcs found in poss-iSMon of the gornashta, and further that

"a proclamation undir s. 416, Criminal P ocedure Code, will issue

regarding these article-*." Nilambar Babu applies for a revision of this

o.rder under ss. 294, 297 and 419, Criminal Procedure Code, on th-a ground
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(i) that there was no evidence on record to show that the property was 1879
Stolen property ; (ii) that there was none that would justify action under APRIL 21,

s. 416 of the Code of Criminal Procedure ; (lii) that the remaiks made
regard ng the tetitioner are not borne out [2dO] by the evidence on record, CRIMINAL
and should beset aside ; and (ivj tbat the property may be released in favour JuRlSDIO-
of the petitioner. TION

Under s. 418 the Magistrate was afc liberty, at the close of the

inquiry into the police charge under s. 411, Penal C >de, to make such 2 A. 276.

or<ier as appeared right for the disposal of the property produced before

him, and regarding which any offence appeired to have been committed.
It is contended that the Magistrates fi iding shows that no offence

appears to have been committed. But I do not understand the Magis-
trate to mean that no offence had been committed. I understand ihat

he reluctantly felt himself compelled to discharge the accused for want
of furcher evidence. The petitioner was aware, it would seem, that the

Magistrate's order was made really under s. 418, for he cites s 419 of

the Criminal Procedure C de as one under which tliis Court could deal

wioh ir, and this is so. But there was a Court of Apoeal to which he

should have first resorted, viz., that of the Sessions Judge, who might
have interfered in the matter (1). Resort to this Court as one of Revision

was i-remature, and io has been the practice, I think, of this Court not to

interfere in revision, when the petitioner has neglected to avail himself of

the ordinary channel of relief b?lo>v. Bat as this application has alretdy
been admit te i by a Judge of this Court, and as the section (419) admits of

my interference, it would be better perhaus and more convenient for all to

dispose of the case here. My reasons for assuming that the order of the

Mtgiftrate was parsed under s. 418 is that it WHS made at the conclusion

of the inquiry in his Court iuco the alleged offence under s 411 of the

Penal Code, and a proclamation un ler s. 416 w*s issued, because s. 420

provides that an order passed under ss. 418 and 419 nny be in the form of a

reference of the property to the Magistrate of the District or to a

Magistrate of a Division of a D^tiint, who shall in such cases deal with ic

as
"

if the property had been seized by the Po'ice find the seizure had b-en

reported to him in the manner herein brfoie mentioned." It WHS not neces-

sary in this case that Mr. White, the Magistrate, should make the

order in the form referred to, as he WHS already competent to issue

th proclamation referred to in s. 416. So far then it. appears that [281]
the order was one within the competence of the Magistrate to make,
and t'<at the Magistrate believed that"- an offence hid bten committed,

though it was not on t'ie ev-denje hefora him established against the

acoused. Whether action under s. 416 was justified by the eviden e was
for the Magistrate to de'ermine. I Cinnoo sav that he exercised his

discretion wrongly regarding the tea regarding which the Babu made no

claim. On the contrary, the latter Siid that the tea was found in the

house occupied by Knazan Sint>h, his servant;, and he supposes that

K"azan Singh put it thore Moreover he did no-, explain how he became

p >s>-e3*e < of the tea or sugar eitrnr, bu* he said that they were not ra ion

food. He, however, explained hh possession of other portions of the pro-

perty found. T'iere was moreover aome evidence that the guns wnre his

a< also the
"
kukri" and pistol and the cartridges did not appear to her the

Q leeu's mark. Tue other artioles, too, were such as he could have bought

(1) The words "Court of Appeal
"

in s. 419 ar not necessarily limited to a Court
before which an appeal is at the moment pending Empress v. Joggesfur Mochi, 3 C. 379.
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1879 at publio auction or might reasonably have in his own possession. This,

APRIL 21. too, may be said of the sugar which did not exceed lj seers in quantity.
The law requires that "an offence should appear to have been committed,"

CRIMINAL and when this is the case, an order may be made under s. 418 of the

JURISDIC- Criminal Procedure Code. But with respect to the property proclaimed

TION an ffence appears to have been committed only as regards the tea.
'

Therefore the proclamation must be confined to the tea found and seized

2 A. 276. by ^ne police, and in this respect the order must be modified, and the

remaining portion of the property will be excluded from the proclamation.
I see no remarks on the part of the Magistrate regarding the Babu which
are not warranted, by the suspicious character and the circumstances of the

case, and the Court below was quite justified in refusing to give back the

tea, but the petitioner may have the rest of the property restored to him.

2 A. 281 = 4 Ind.JuF. 357.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

SOHAN LAL AND ANOTHER (Decree -holders) V. KARINBAKHSH
(Judgment-debtor}.* [22nd April, 1879.J

Execution of Decree Act X. of 1877 (Civil Procedure Code), s. 230 Limitation.

The concluding clause of s. 230 of Act X of 1S77 refers to the question of

limitation, not that of due diligence.

[282] Where, therefore, the decree-holder had not on the last preceding ap-

plication under s. 230 of Act X of 1877 used due diligence to procure complete
satisfaction of the decree, and Act X cf 1877 had not been in foice three years.
held that the provisions of the third clause of s. 230 of Act X of 1877 were

applicable to a subsequent application under that section.

THE transferees of the decree in this case applied on the 23rd February
1878, under s. 230 of Act X of 1877, for the execution of the decree, which
was dated the 30th March 1872. They had previously applied under that

section for the execution of the decree on the 21st December 1877. The
Court executing the decree ordered OQ this application that the notices

required by ss. 232 and 248 of Act X of 1877 should be given. The notices

required by s. 232 were served, but the notice required by s. 248 was not
served as the decree-holder failed to pay the Court fees leviable for the

service of the notice. In consequence of this failure the application was
dismissed by the Court. The judgment-debtor set up as a defence to the

application dated the 23rd February 1878, that under s. 230 of Act X of

1877 it ought not to be granted, the decree-holder not having on the

preceding application, dated the 21st December 1877, used due diligence
to procure satisfaction of the decree. The Court refused to grant the

application on the ground that the decree-holder had not on the preceding

application used due diligence to procure satisfaction of the decree. On
appeal by the decree-holders the lower appellate Court affirmed the order

refusing the application.
The decree-holders appealed to the High Court, contending, with

reference to the concluding clause of s. 230 of Act X of 1877, that t^a

Second Appeal, No. 114 of 1878 from an order of W.C. Turner, Esq., Judge of

Sabaranpur, dated the 24th July 1878, affirming an order of Babu Ishri Prasad, Munsif
of Deoband, dated the 6th March 1878.
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provisions of the third clause of that section were not applicable, three

years after the passing of Act X of 1877 nob having elapsed.

Munshi Sukk Ram, for the appellants.

Munshi Hanuman Prasad, for the respondent.
APPEL-

LATE
JUDGMENT. CIVIL.

The judgment of the Court was delivered by 2 A. 281=*

PEARSON, J. The concluding clause of s. 230 of Act X of 1877 4 Ind. Jar.

appears bo us to refer to the question of limitation, not that of diligence, 357.

In this case a previous application had been made to the Court under the

section, of which the third clause therefore appears to be applicable. The
appeal is dismissed with costs.

Appeal dismissed.

2 A. 283 = 4 Ind. Jur. 358.

[283] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

KADIR BAKHSH (Decree-holder) v. ILAHI BAKHSH AND ANOTHER
(Judgment-debtors)* [23rd April, 1879.]

Execution of Decree Powers of the Court in executing transmitted decree Act X of 1877

(Civil Procedure Code), ss. 228, 232 Transfer of Decree,

Where a decree was sent to a Court for execution, and was subsequently trans-

ferred by assignment, and the transferee applied for the execution of the decree

to the Court to which the decree was sent for execution, held that such

application should be made not to such Court but to the Court which passed the

decree.

[P., 27 C. 488 (492).]

THE decree in this case had been sent by the District Court at Cawn-
pore to the District Court at Aligarh for execution, and the District Court
at Aligarh had directed the Subordinate Judge of Aligarh to execute the.

decree. On the 7th June 1878 the decree having been transferred by
assignment, and the transferee having applied to the Subordinate Judge of

Aligarh for its execution, the judgment-debtors objected to the application

being made to the Subordinate Judge of Aligarh, contending that it should

be made to and be disposed of by the Court which passed the decree. The
Subordinate Judge of Aligarh overruled this objection. On appeal by the

judgment-debtors the lower appellate Court allowed the objection.

The decree-holder appealed to the High Court, contending that the

Subordinate Judge had the same powers under s. 232 of Act X of 1877 as

the Court which passed the decree.

Mr. Conlan and Pandit Ajudhia Nath, for the appellant.

The respondents did not appear.

Second Appeal, No. 131 of 1878, from an order of G. E. Watson, Esq., Judge of

Aligarh, dated the 9th November 1878. reversing an order of Maulvi Farid-ud-din

Ahmad, Subordinate Judge of Aligarh, dated the 3rd July 1878.
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2 A. 283 =

i lad. Jar,

358,

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. We see no sufficient reason to interfere with the lower

appellate Court's decision which is in conformity with the terms of the law,
and is supported by this Court's ruling dated the 20th December 1870 (1).

The appeal is therefore dismissed.

Appeal dismissed.

2 A. 284.

[284] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

COLLINS (Decree-holder) v. MAULA BAKHSH AND OTHERS
(Judgment-debtors')

*
[23rd April, 1879.]

Execution of Decree Limitation.

Held that an application to the Court which passed a decree, that it may be
sent for execution to another Court, is an application to keep such decree in

force within the meaning of the Limitation Act.

[F., 22 0. 375 (376) ; R., 20 C. 29 (32).]

THE decree in this case was passed by the Munsif of Meerut on the

23rd December 1873, and was affirmed by the appellate Court on the 13th
June 1874. On the 22nd April 1875 the decree-holder applied to the Munsif
of Meerut under s. 285, Act VIII of 1859, for the execution of the decree

by the Munsif of Bulandshahr. The Munsif of Meerut granted the

certificate required by that section, and, as it appeared, made it over to the

decree-holder. On the 22nd July 1877 the decree-holder presented the

certificate to the Munsif of Bulandshahr with a view to the execution of

the decree. The Munsif refused to receive the certificate, and directed the

decree-holder to apply for a fresh certificate. The decree-holder applied to

the Munsif of Meerut for a fresh certificate and obtained it, and on the

29th January 1878 applied to the Munsif of Bulandshahr for the execution

of the decree. The Munsif held that the execution of the decree was
barred by limitation, and dismissed the application. On appeal the lower

appellate Court affirmed the order of the Munsif, holding that an application
to transfer a decree for execution from one Court to another is not an

application to keep a decree in force.

The decree-holder appealed to the High Court.

Munshi Hanuman Prasad, for the appellant.

Babu Jogindro Nath Chaudhri and Pandit Nand Lai, for the

respondents.

JUDGMENT.

The judgment of the High Court was delivered by
PfiARSON, J. The appeal must prevail. The decision of the lower

Courts is opposed to numerous rulings of this Court (2) to the effect that

Second Appeal, No. 123 of 1878, from an order of R M. King, Esq., Officiating

Judge of Meerut, dated the 24th September 1878, affirming an order of Muhammad Mir
Badsha, Munsif of Bulandshahr, dated the 13th April 1878.

(1) Unreportod, (2) See Eusain Bakhsh v. Madge, 1 A. 525,
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an application to transfer a decree for execution [285] from one Court to

another is an application to keep a decree in force. We accordingly decree

the appeal with costs, and reversing the orders of the lower Courts,

direct the Court of first instance to proceed with the application according
to law.

Appeal allowed.

1879
APRIL 23.

2 A. 285.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

EAGHU KAM AND OTHERS (Judgment-debtors) v. DANNU LAL
(Decree-holder)* [25th April, 1879.]

Execution of Decree Proceeding to enforce decree Act XIV of 1859 (Limitation Act),
s. 20 Limitation.

Application (or the execution of a decree was made on the 21st December 1864,
and in pursuance of such application the notice required by law was issued to

the judgment-debtor. Oa the 7th February 1865 the Court executing the
decree called on the decree-holder to produce proof of the service of such notice
within four days. On the 23rd February 1865, in consequence of the decree-

holder having failed to produce such proof, the Court dismissed the application.
There was no proceeding either of the decree-holder or of the Court between the
7th and the 23rd February 1865. On the 18th February 1868, application was
again made for the execution of the decree. Beld that the proceeding of the

Court of the 23rd February 1S65, striking o2 the former application for default
of prosecution was not a proceeding to keep the decree alive, and the latter

application was therefore beyond time.

THIS was an application for the execution of a decree. The facts of

the case are sufficiently stated in the judgment of the High Court, to

which the judgment-debtors appealed from the order of the lower appellate
Court granting the application. The judgment-debtors contended that

the application was barred by limitation.

Lala Lalta Prasad, for the appellants.
Munshi Hanuman Prasad, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The question is whether the application of the 18th

February 1868 was within time. The last preceding [286] application
was made on the 21st December 1864, and in pursuance thereof notice

was issued to the judgment-debtor. On the 7th February 1865 the Court

required the decree-holder to produce proof of the service of the notice

within four days, and on the 23rd idem, in consequence of his having
failed to comply with the requisition, struck off the application.

The first Court has held the application of the 18th February 1868 to

have been beyond time, being of opinion that the period of three years
allowed by law should be reckoned from the 7th February 1865, the date on
which the decree- holder ceased to proceed in the matter of the application
of the 21st December 1864 The lower appellate Court has held that the

' Second Appeal, No. 67 of 1878, from an order of H. A. Harrison, Esq., Judge
of Mirzapur, d ited the 29th April 1878, reversing an order of Mirza Abid Ali Beg,
Subordinate Judge of Mirzapur, dated the 1st March 1876.

739

APPEL-

LATE

CIVIL.

2 A. 284.



2 All. 287 INDIAN DECISIONS, NEW SERIES [Vol.

1879
APRIL 25.

APPEL-

LATE
CIVIL.

2 1. 285.

period of limitation should be reckoned from the 23rd February 1865, the
date on which the application of 21st December 1864 was struck off, and

consequently that the application of 18th February 1868 was within time.

The first plea in appeal impugns the lower appellate Court's ruling on the

point in question, and is accepted by us as valid.

There was no proceeding either of the decree-holder or of the Court
between the 7th and 23rd February 1865 On the part of the decree-holder,
instead of action, there was inaction ; and the Court's proceeding of the

latter date striking off the application for default of prosecution was cer-

tainly not a proceeding to keep the decree alive. The view we take

appears to us to be strongly supported by some of the observations in the

Privy Council's judgment dated 14th July 1870, in the case of Dhiraj
Mahtab Chund Bahadur v. Bulram Singh Baboo (1) as well as by the

judgment (2) to which the lower appellate Court refers in support of its

own view.

We accordingly decree the appeal with costs, reversing the lower

appellate Court's order and restoring that of the Court of first instance.

Appeal allowed.

2 A. 287,

[287] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

MADHO DAS AND OTHERS (Plaintiffs] v. RUKMAN SEVAK SINGH
AND OTHERS (Defendants).* [28th March, 1879.]

Act VIII of 1859 (Civil Procedure Code), s. 377 Review oj Judgment Limitation.

The plaintiff in a suit applied, more than two ye.m aftar the proper time, for a

review of the judgment in such suit, filing with his application a copy of a decision

by the High Court, which had been passed subsequently to the date of such

judgment, in support of a contention contained in his application which should
have been, but was not, urged at the hearing of his suit. Such contention and
the other arguments and statements contained in his application might have
been adduced within the time allowed by law for an application for a review of

judgment. Held that, as such contention might have been urged at the first

bearing of the case, there was no "
just and reasonable cause " for preferring the

application after time, and the Court of first instance was therefore not warranted
in granting the application and reviewing its judgment.

THE facts of this case were as follows: On the 9th May 1868 one

Ranjit Kuar, as the guardian of her minor son, Rukman Sevak Singh,
borrowed jointly with one Ajudhia Prasad Singh certain moneys from one
Harakh Chaud, and gave him a bond for the payment of such moneys,
which charged amongst other properties certain immoveable property

belonging to Rukman Sevak Singh with the payment of such moneys.
This bond was executed by Ajudhia Prasad Singh for himself and as

attorney of Ranjit Kuar. In March 1873 Harakh Chand sued to enforce

payment of this bond. The Subordinate Judge, on the 23rd August 1873,

gave the plaintiff a decree against Ajudhia Prasad Singh, who confessed

'Regular Appeal, No. 23 of 1877, from a decree of Rai Bakhtawar Singh, Subordinate

Judge of Benares, dated the 24th November 1876.

(1) 5 B. L. R. 616.

(2) Boy Dhunput Singh Roy v. Mudhamottee Debia, 11 B. L. R. 23,

740



1.3 MADHO DAS V. RUKMAN SEVAK SINGH 2 All. 289

judgment, but refused to pass a decree against the minor or his property,
on the ground that his mother had no power to borrow money on his

behalf or to alienate his property without the permission of the District

Court, which had granted her a certificate of administration under Act
XL of 1858 in respect of her minor son's property. On the 3rd November
1875 Harakh Cband applied for a review of this judgment, stating that

he did so, "with reference to evidence which could not be adduced either

when the case was decided or within the period allowed by law."

The application pointed out that Eanjit Kuar had not, as the Subordinate

Judge considered, been [288] granted a certificate of administration under
Act XL of 1858 in respect of her minor son's property, but a certificate

under Act XXVII of 1860 to collect the debts of her deceased husband,
and that the High Court on the 13th August 1875 had decided, in a

suit by one Kishna Earn against the defendants in the present suit,

that Ranjit Kuar did not stand in need of obtaining permission from
the District Court to borrow money on behalf of her minor son or

to alienate his property, as she had not been empowered by the

District Court under Act XL of 1858 to administer his estate. A copy
of this decision by the High Court was the new evidence on which the

plaintiff relied. The Subordinate Judge admitted the application, and,

notwithstanding that the minor .was not then properly represented in

the suit, re-heard it, and on the 29th5November 1876, in review of his

first judgment, gave the plaintiff's representatives, the plaintiff having
meanwhile died, a decree against the minor's property, observing that

the minor might sue to have the acts of his mother set aside when
he became of age, if he had been injured by them.

The plaintiff's representatives appealed against this decree to the

High Court, contending that the minor should have been properly repre-

sented in the suit, and the Subordinate. Judge then should have determined

whether the charge which they sought to enforce on his property was
valid or not.

Munshi Hanvman Prasad, for the appellants.

Mr. Ross and Munshi Kashi Prasad, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. This appeal has been pending here for more than two

years because one of the defendants, respondents, viz., Eukman Sevak

Singh, who is a minor, was not properly represented. He is now at last

represented by Dip Narain Singh, who has been duly appointed his guar-

dian, and the appeal is ready for hearing. The appeal relates to a judg-
ment passed by the lower Court on the 29th November 1876, in review

of a former judgment dated 23rd August 1873. The decree is in favour of

the plaintiffs, appellants ;
but one of the grounds of the apceal is that the

minor aforesaid was not duly represented in that Court. An objection has

been taken by the counsel for the guardian of the minor on his behalf that

[289] the review was improperly granted more than two years after the

date of judgment origically passed in the suit, without any sufficient

explanation of the long delay in makiug the application for review. We
have considered the objection, and are of opinion that it is^valid and must
be allowed.

The application for review of the judgment passed on the 23rd

August 1873 bears the date of the 3rd November 1875, and the explanation
which it offers of the delay of more than two years in preferring it is that
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1879 fresh evidence has come to hand, which could not be adduced either when
MARCH 28. the case was decided or within the period allowed by law. The

evidence so tendered was a copy of a judgment of this Court dated 13th

August 1875, in regular appeal No. 451 of 1874, Ato Kuar and Eanjit
Kuar herself and as guardian of Eukman Sevak Singh, minor, defend-

ants, appellants v. Kishna Earn, plaintiff, respondent. In that case, in

reference to a transaction then in question between the parties aforesaid,

2 A. 287. ^ne Court remarked that the minor's mother was competent to act in the

transaction as his guardian, and, as she had not been empowered to

administer his estate by the Civil Court, was not bound to obtain its sanc-

tion to her proceedings. The object of filing the judgment containing
the remark aforesaid was to support the contention that the minor was
bound by tne mortgage-deed executed by his mother as his guardian
in the present ease. The judgment so filed was not properly speaking
evidence at all. It was merely authority in support of a contention which
should have been urged upon the Subordinate Judge when bearing the case

in the first instance.

We do not say that the grounds set out in the application for review

were not good grounds for granting a review, nor can they be called in

question. But. however good they were, the application could not be

granted unless just and reasonable cause were shown to the satisfaction of

the Court for not having preferred it within the time allowed by the law.

In this case no such just and reasonable cause was shown. The reference

to this Court's judgment dated 13th August 1875 was a mere blind. The

argument to which that judgment gave countenance and the other argu-

ments and statements contained in the application might have been ad-

duced within the proper time.

[290] The lower Court was not therefore warranted in granting the

application and reviewing its former judgment of 23rd August 1873. We
accordingly allow the objection taken here on behalf of the minor

respondent, and dismiss the appeal with costs, and set aside the judgment
and decree dated the 29bh November 1876.

2 A. 290= 4 Ind. Jar. 359.

CIVIL JUEISDICTION.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

SULTAN KUAR (Judgment-debtor) v. GULZARI LAL (Decree-holder)*

117th April, 1879.]

Execution of Decree Sale of a Money-decree Act X of 1877 (Civil Procedure Code),
ss. 166

;
273.

Held that Act X of 1877 does not contemplate the sale of a decree for money as

the result of its attachment in the execution of a decree, and the attachment of a

decree for money in the mode ordained in s. '213 cannot lead to its sale.

Held also that the last clause but one of s. 273 applies to other than money-
decree.

Where two decrees for money, although they were not passed by the same Court,
were being executed by the same Court, held that the provisions of the first clause
of s. 273 of Act X of 1877 were applicable on principle.

[F., 16 B. 522 (524) ; 20 C. Ill (114); R., 28 A. 771 (774) = 3 A.L.J. 585 =A.W.N (1906)
237 = 1 M.L.T. 247; D., 21 A. 405 (407)=A.W.N. (1899) 157; 34 M. 442 = 1 Ind.

Gas. 535 = 5 M.L.T. 278.]

'
Reference, No. 1 of 1879, by R. F. Saunders, Esq., Judge of Farukhabad.

742



I.] KANCHAN SINGH V. SHEO PBASAD 2 All. 291

THIS was a reference to the High Court, under s. 617 of Act X of 1877, 1879

by Mr. E. F. Saunders, District Judge of Farukhabad. One Sultan Kuar, APRIL 17.

on the 8fch August 1878, obtained a decree against one Lahro Bai and
certain other persons for Es. 500, in the execution of which she caused GiVIL
certain immoveable property to be attached as the property of the judg- JuRiSDIC-
ment-debtors. One Gulzari Lai objected to the attachment of this pro- TION
perty, claiming it as his own, and on the 14th September 1878 the Court
to which the decree had been sent for execution ordered that the attach- 2 A. 290 =
ment should be removed, and that Sultan Kuar should pay the costs of j j^. j nr<
the objection, which amounted to Es. 25 or thereabouts. Gulzari Lai, in 3Sg
order to enforce pay ment of this amount, caused Sultan Kuar's decree to

be attached in the execution of the order dated the 14th September 1878.

Sulfcan Kuar objected to the sale of her decree on the ground that Act X
of 1877 did not contemplate the sale of a decree for money. The Court of

first instance disallowed the objection and directed that the decree should

be sold. Sultan Kuar [291] appealed to the District Judge against the order

disallowing her objection, who referred to the High Court the question
whether or not Sultan Kuar's decree was saleable in the execution of the

order dated the 14th September, 1878.

The parties were not represented.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. Although debts are mentioned in the category of

property liable to attachment and sale in execution of a decree in s. 166
of Act X of 1877, yet; it is apparent from the provisions of s. 273 of the

Act that the sale of a money-decree is not contemplated as the result of

its attachment, and that an attachment in the mode therein ordained

cannot lead to a sale.

In our opinion the Judge is wrong in holding the last clause but one
of s. 273 to be applicable in the present case. That clause applies to other

than money-decrees. Although the two decrees held by Gulzari Lai and
Sultan Kuar respectively were not passed by the same Court, nevertheless

as they are being executed by the same Court, the provisions of the first

class of the section are applicable on principle.

Our opinion may be communicated to the Judge in reply to his

reference.

2 A. 291.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

KANCHIN SINGH AND OTHERS (Judgment-debtors) v. SHEO PEASAD
(Decree-holder.)* [28th April, 1879.J

Execution of Decree Decree for money payable by Instalments Adjustment of Decree
Act VlITof 1859 (Civil Procedure Code), s. 2QQAct IX of 1871 (Limitation Act),
sch. ii, art. 167.

A decree for the payment of money by instalments directed that, if the judgment-
debtor failed to pay two instalments in succession, the decree-holder should be

Second Appeal No. Ill of 1878, from an order of O.L. Lang, Esq.. Officiating

Judge of Aligarb, dated the 28th May 1878, reversing an order of Maulvi Farid-ud-din

Ahmad, Subordinate Judge of Aligarb. dated the 14th December, 1877.
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entitled to enforce payment of the whole amount due under the decree. The
decree-holder, alleging that a portion of the ninth instalment was payable and
that the whole of the tenth (the last) instalment was due, applied to enforce

payment of the moneys due under the decree.

[292] Held per PEARSON, J., that whether former instalments had been paid
or not was immaterial, and the application, being within three years from the
dates on which the ninth and tenth instalments became due, was with reference

to art. 167, sch. ii of Act IX of 1871 within time (1).

SFANEIB, J., refused to interfere in second appeal inasmuch as the lower

appellate Court had found as a fact that there had been no s uch default in the

payment of the former instalments as was contemplated by the decree.

THE decree in this case was a decree for the payment of Es. 2,750

by annual instalments and was dated the 6th April 1866. The annual
instalments were fixed by the decree at Es. 250, and extended to 1876,
and were payable in the month of Bhadon, the first instalment being

payable in Bhadon 1866. Under the terms of the decree, all pay-
ments were to be endorsed on the decree, and, if the judgment-debtors
failed to pay two instalments in succession, the decree-holder was

empowered to enforce payment of the whole amount due under the de-

cree. The decree-holder, alleging that he had received all but Es. 100,

being a portion of the instalment for 1875, and Es. 250, the whole
of the instalment for 1876, applied on the 17th July 1877, to recover

Es. 350 by the execution of the decree. It appeared that the payments
which had been made under the decree had been endorsed on the copy of

the decree in the decree-holder's possession. The judgment-debtors object-

ed to the execution of the decree on the ground that the application for

execution was barred by limitation, alleging that the payments which had
been made had been made out of Court, and contending that, inasmuch
as under s. 206 of Act VIII of 1859 payments of instalments out of Court

could not be recognised, it must be taken that the judgment-debtors had
failed to pay the first and second instalments, and the decree-holder

should have applied for the execution of the decree within three years
from the dates those instalments became due. The Court of first instance

allowed this contention and held that the application was beyond time.

On appeal by the decree-holder the lower appellate Court held that the

payments of the instalments had been made in accordance with the terms

of the decree, and such payments could be recognised, and that the

application was within time.

[293] The judment-debtors appealed to the High Court.

Munshi Hanuman Prasad and Babu Jogindro Nath Chaudhri, for the

appellants.
Pandit Ajudhia Nath, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

PEARSON, J. Article 167, sch. ii of Act IX of 1871, provides that an

application to enforce payment of an instalment which the decree directs

to be paid on a specified date may ba made within three years from the

date so specified. The present application to enforce the payment of

instalments which became due under the decree in Bhadon 1875 and

(1) See, however Dulsook Battanchand v. Chugon Narrun, 2 B. 356 where it was

held, in the case of a decree payable by instalments, with a proviso that in default of

payament of any one instalment the whole amount of the decree should become payable
at once, the decree is barred, if application for execution be not made within three

years from the date on which any one instalment fell due and was not paid.
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Bhadon 1876 was preferred on the 17fch July 1877 within the time

allowed by the law. It is difficult therefore to understand how it can be

contended that the application is barred by the Limitation Law. The
ground of the contention is that there is no legal proof of any previous

payments having been made under the decree which was passed in April

1866 ; and that, as the decree- holder was empowered by the terms of the

decree to realise the whole amount at once in the event of two instalments

nofi being duly paid, and failed to do so within three years from Bhadon
1868, he is now precluded from recovering the instalments of 1875 and
1876. This contention appears to me to be quite untenable. The decree-

holder's omission in 1868, 1869, and 1870 to avail himself of his right to

realise at once the entire amount of the judgment-debt may possibly

preclude him from now enforcing that right ; but he is not seeking to do
so. By foregoing or forfeiting that right he has not lost his right to the

instalments annually falling due. It seems to me to be immaterial whether
former instalments have been paid or not

; but I observe that it was not

seriously pleaded in the lower Courts that they had not been paid. What
the judgment-debtors pleaded was that payments out of Court do not

save limitation
;
and the Court of first instance held that the payments

having been made out of Court could not be recognised. The non-recog-
nition of those payments does not, however, exclude the present applica-
tion from the operation of the clause above quoted of art. 167, sch. ii, Act
IX of 1871. The pleas in appeal are worthless in my opinion and I

would dismiss the appeal with costs.

[294] SPANKIE, J. On the facts found by the lower appellate Court
that there had been no such default as that referred to in the decree in

the payment of instalments, I do not think that; I could interfere in second

appeal, and this appears to be the more proper course, because the judg-
ment-debtor does not really seem to have denied the payments out of

Court allowed by the decree-holder to have been made to him in accord-

ance with the terms of the decree. I would dismiss the appeal and
affirm the order with costs.

Appeal dismissed.

1879
APRIL. 28,

2 A. 294.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

HARSAHAI MAL AND OTHERS (Defendants] v. MAHARAJ SINGH
(Plaintiff)* [29th April, 1879.)

Determination of Title Act XlXoj 1863, ss. 8, 9 Res judicata.

Where M, the recorded proprietor of an estate, applied to have his share of

such estate separated, and an objection was made to such separation by B,
another recorded proprietor of the estate, which raised the question of M's

proprietary right to a portion of his share, and the Collector proceeded under
s. 8 of Act XIX of 1863 to inquire into the merits of such objection and decided
that M's interest in such portion of bis share was that of a mortgagee and not a

proprietor, and M did not appeal against such decision and it became final, held,
in a suit in the Civil Court by M against fl in which he claimed a declaration of

First Appeal, No. 127 of 1978, from a decree of Babu K*shi Nath Biswas,
Subordinate Judge of Meerut, dated the 28th June, 1878.

APPEL-

LATE
CIVIL.

2 A. 291.

A 1-94
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his proprietary right to such portion, that a fresh adjudication of his right was
barred.

[P., 5 A. 280 (284) = A.W.N. (1883), 20 ; D., 2 A. 839 (843).]

THIS was a suit brought in May 1877, in which the plaintiff, who
was in possession of a share of nineteen biswas and sixteen biswansis and
a half in a certain village, claimed a declaration of his right as proprietor
to four biswas and ten biswansis of this share. The defendants set up
as a defence to the suit that they were the proprietors of the property in

suit, and the plaintiff was only in possession of it as a mortgagee and not

as a proprietor. The Court of first instance gave the plaintiff a decree,

holding on the issue whether the plaintiff was the proprietor or the

mortgagee of the property in suit that be was the proprietor of it.

The defendants appealed to the High Court, contending, with refer-

ence to certain partition proceedings under Act XIX of 1863 which are

set forth in the judgment of the High Court, that the [295] Collector had
in 1872 inquired into plaintiff's title and had declared that the plaintiff's

interest in the property in suit was that of a mortgagee and not of pro-

prietor, and the question of the plaintiff's title to such property was res

judicata and could not be again tried.

Mr. Spankie, with him the Senior Government Pleader (Lala Juala

Prasad) and Munshi Hanuman Prasad, for the appellants. The question
of the plaintiff's title to the property in suit was raised in 1872 in the

partition proceedings. The Collector under s. 8 of Act XIX of 1863 in-

quired into this question and declared the plaintiff's interest in the pro-

perty to be that of a mortgagee. A decision passed by a Collector under
that section is, under s. 9, to be held to be a decision of a Civil Court,
and if not appealed from becomes final. The question of the plaintiff's

title having been heard and finally determined by a Court of competent
jurisdiction is a res judicata. It cannot be tried again in this suit.

Pandit Bishambhar Nath, with him Pandit Nand Lai, contended that

the question of the plaintiff's title had not been decided by the Collector,

and that a final decision under s. 8 of Act XIX of 1863 on a question of

title was no bar to the question being raised again in a suit brought in

the Civil Court.

JUDGMENT.
The judgment of the Court was delivered by

PEARSON, J. Having inspected the Collector's proceedings we are of

opinion that the first ground of appeal is valid and mast be allowed. It

appears that the plaintiff's father applied for a partition of 19 biswas and

16| biswansis share of the mauza under Act XIX of 1863, and that an

objection was taken to this application by Har Sahai and the other defend-

ants in the present suit on the ground that out of the share claimed by
him 4j biswas belonged to them in proprietary right and was in his posses-

sion only as a mortgagee. They demanded an inquiry into their objection
and claim under s. 8 of the Act above mentioned ;

and the Collector ordered

the Tahsildar to receive the evidence tendered by the parties in support of

their respective claims and to submit a report on the point in dispute.

The Tahsildar made a full inquiry and submitted a report ; whereupon the

Collector decided that the applicant for partition was only in possession
of 15 biswas and 6 [296] biswansis as proprietor, the remaining 4j biswas

being held by him as mortgagee. There can be no doubt that his decision

was an adjudication of a question of title or of proprietary right which, not
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having been set aside in appeal in the manner provided by s. 9 of Act XIX
of 1863, became final, and bars any fresh adjudication of the question so

decided. Wa-have therefore no alternative but to allow the appeal and to

dismiss the suit by reversal of the lower Court's decree with costs of both

Courts.

Appeal allowed.

1879
APRIL 29.

2 A. 296.

[296] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice and Mr. Justice Spankie.

*
Sacond Appeal, No. 1129 of 1878, from a decree of Maulvi Sultan Hasan. Sub-

ordinate Judge of Gorakhpur, dated the 28th June 1878. affirming a decree of Maulvi
Azmat AH, City Munsif of Gorakhpur, dated the 28th January, 1878.

747

MANNI KASAUNDHAN (Plaintiff) v. CROOKE, SECRETARY TO THE
MUNICIPAL COMMITTEE OP GORAKHPUR (Defendant).*' [6th May, 1879.]

Act XV of 1873 (North- Western Provinces andOudh Municipalities Act), ss. 40, 43 Suit

against Secretary to Municipal Committee Substitution of President as defendant
Act XV of 1877 (Limitation Act), s. 22.

Where after the notice required by s. 43 of Act XV of 1873 had been left at the

office of a Municipal Committee, such committee were sued within three months of

the accrual of the plaintiff's cause of action in the name of their Secretary, instead

of in the name of their President, as required by s. 40 of Act XV of 1873, and the

plaintiff applied to the Court more than three months after the accrual of his cause

of action to substitute the name of the President for that of the Secretary, held that

by reason of such substitution, such suit could not be deemed to have been institut-

ed against such Committee when euch substitution was made, s. 22 of Act XV of

J877 applying to the case of a person personally made a party to a suit and not
to the case of a Committee sued in the name of their officer, and that such sub-

stitution when applied for should have been made.

Sembh. 8. 43 of Act XV of 1873 contemplates suits in which relief of a pecu-

niary character is claimed for some act done under that Act by a Committee, or

any of their officers, or any other pergon acting under their direction, and for which

damages can be recovered from them personally, and not a suit against a Com-
mittee for a declaration of the plaintiff's right to reconstruct a building which had
been demolished by the order of such Committee, and for compensation for such
demolishment.

[Appl.,4 A. 102 (106) ; Appr., 4 A. 339 (342) (F.B.) = A.W.N. (1982), 63; 32 C. 582 (598)
=9 C.W.N. 421; R , 16 M 296 (299); A.W.N. (1908), 165 ; 6 C-W.N. 218 (220,

221); D., 28 A. 600 (604) = 3 A.L J. 341 = A.W.N. (1906), 107.]

THIS was a suit instituted on the 8th November 1877 against William

Crooke, Secretary to the Municipal Committee of Gorakhpur, in which
the plaintiff claimed a declaration of his right to re-construct certain

buildings which the Municipality had directed to be removed by an
order dated the 2nd August 1877, and compensation [297] for the

removal of such buildings. Notice of the suit required by s. 43 of Act
XV of 1863 was given in the Office of the Municipal Committee. On the

28th January 1878 the plaintiff prayed that the President of the Municipal
Committee might be substituted as a defendant for the Secretary, as the

suit should have been instituted against tbe President and not the Secre-

tary. This application was refused by the Court of first instance. On
the same date, which date had baen fixed for the settlement of tbe issues,

the Court of first instance dismissed the suit on the ground, amongst
others, that the suit should have been instituted against the President of

APPEL-

LATE

CIVIL.

2 A. 294.
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1879 the Committee and not the Secretary, and that, even if the President had
MAY 6. been substituted for the Secretary when application was made by the

plaintiff in that behalf, the suit would not have been maintainable, regard
APPEL- being had to s. 43 of Act XV of 1873 and s. 2-2 of Act XV of 1877, as it

LATE would have been brought more than three months after the accrual of the

CIVIL plaintiff's cause of action. On appeal by the plaintiff the lower appellate
Court concurred in the ruling of the Court of first instance.

2 A. 296. The plaintiff appealed to the High Court.

Lala Lalta Parshad, for the appellant.
The Senior Government Pleader (Lala Juala Parshad), for the

respondent.

JUDGMENT.
The judgment of the Court was delivered by
SPANKIB, J. The plaintiff appears to have made the Secretary,

instead of the President, of the Municipal Committee, defendant. When he
asked the Court to make the President defendant, it refused to do so, and
the Courts have held that, though the suit as against the Secretary was
in time, it was not so against the President, even if his name had been

substituted for that of the Secretary, as it would have heen brought more
than three months after the accrual of the cause of suit (s. 43, Act XV
of 1873).

Notice of the action required by s. 43 was given in the Office of the

Municipal Committee. It is true that the suit ought to have been institut-

ed against the Committee in the name of the President, and that if s. 22
of the Limitation Act applied, and the name of the Secretary had been struck

out and that of the President added, more than three months would have

elapsed from the accrual [298] of the cause of action. But the suit is not

against the President personally and s. 22, Act XV of 1877, seems to apply
to new plaintiffs and defendants personally made parties to a suit after

its institution rather than to cases like the present, where a committee is

sued through their officer, and a clerical error is corrected by the Court,
and the substitution as defendant of the proper officer for the wrong one

might be permitted. It was an error of form only and not an act of

wilfulness, and the Committee who are really sued have had full notice of

action. Moreover the suits contemplated by the Act seem to be those

claiming relief of a pecuniary character for some act done under the Act

(XV of 1873) by the Committee, or any of their officers, or any other

person acting under their directions, and for which damages can be

recovered from them personally. The last paragraph of s. 43 bars all

recovery if the person to whom the notice prescribed by the section has

been given before the suit is brought tenders sufficient amends to the

plaintiff.

The present suit is one to prove the right of plaintiff to build certain

verandahs and a platform, which be avers were demolished by order of

the Committee, and for which compensation is sought. It may be said

that if notice to the Committee was required, it has been given, and that

the Courts below should have substituted the name of the President in

lieu of the Secretary and have tried the case on the merits. Substantially
the requirements of the Act have been complied with, and the substitu-

tion of the name of the President for that of the Secretary is not affected

by s. 22 of the Limitation Act, the suit against the Committee having

practically been instituted' within three months after the accrual of tha

cause of action.
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On the other hand, if this is not one of the suits contemplated by 1879

Act XV of 1873, it is not at all affected by s. 43 of the Act., and would be MAY 6.

certainly within time if the name of the President was substituted for

that of the Secretary. Either way the substitution should be made and APPEL-
the case should be heard on the merits. We therefore decree the appeal, LATE
remand the case through the Judge to che first Court, for amendment of CIVIL
the plaint by the substitution in it of the President as provided by s. 40,

'

Act XV of 1873, and for the disposal of the case on its merits. Costs to 2 A. 296.

abide the result.

Cause remanded.

2 A. 299=4 Ind. Jar. 339.

[299] CIVIL JURISDICTION.

Before Mr, Justice Pearson and Mr. Spankie.

IN THE MATTER OP THB PETITION OF MULO.* [7th May, 1879.]

Sale in Execution of decree Return of Purchase-money to auction-purchaser Act X of
1877 (Civil Procedure Code), s. 315 Act VIII of 1859 (Civil Procedure Code).

Where immoveable property was sold in the execution of a decree under the

provisions of Act VIII of 1859, and the auction-purchaser, having been subse-

quently deprived oJ such property on the ground that the judgment-debtor bad
no saleable interest in it, applied under s. 315 of Act X of 1877 to the Court

executing such decree for the return of the purchase-money, held that the Court
could entertain the application.

[Dlss,, 2 A. 780 (783).]

THE facts of this case were as follows : On the 20th September 1877
a certain village was sold in the execution of a decree against Husaini

Begam as her property, under the provisions of Act VIII of 1859, and was

purchased by Nur Ahmad. Subsequently to this sale one Altaf AH sued
Nur Ahmad for the possession of the property and to aet the sale

aside on the ground that the property belonged to him, he having pur-
chased it from Husaini Begam under a private sale before it was sold

to Nur Ahmad by auction. He obtained a decree in this suit on the 30th

January 1878, which the High Court affirmed on appeal on the 13th

November 1878. Nur Ahmad thereupon applied to the District Judge of

Bareilly, by whom the decree against Husaini Begam had been executed,
for the refund of his purchase-money, on the ground that be had been

deprived of the property by reason that Husaini Begam had no saleable

interest in it. He made this application with reference to ss. 313 and 315
of Act X of 1877. The decree-holders objected to this application that it

could not be entertained under Act X of 1877, as the sale had taken place
while Act VIII of 1859 was in force and under its provisions, and that

the latter Act did not provide for such an application in the execution of

a decree, but left the auction-purchaser to institute a suit. The District

Judge held that the provisions of s. 315 of Act X of 1877 were applicable
to the case, and ordered the refund of the purchase-money.

[300] The decree-holder applied to the High Court to set aside the

order of the District Judge, under the powers conferred on it by s. 622 of

'Application, No. tf-B of 1879, for revision of an order of W. Tyrrell, Esq., Judge of

Bareilly, dated the 20th December 1878.
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1879 Act X of 1877, on the ground that the District Judge had exercised a

MAY 7. jurisdiction not vested in him by law.

Mr. Gonlan, with him the Junior Government- Pleader (Babu DwarJca
CIVIL Nath Banarjt) and Munshi Hanuman Prasad, showed cause. The

JURISDIO- application by the auction-purchaser for the refund of the purchase-money
TION. was a fresh proceeding, and instituted after Act X of 1877 cams into

operation, and the District Judge was therefore competent to entertain it.

2 A. 299= In acting under the provisions of s. 622 of Act X of 1877, the High Court
4 Ind. Jur. is not compelled to set aside every order that is made without jurisdiction.

359. The order of the District Judge was just and equitable, and the High
Court in the exercise of its discretion should allow it to stand.

Pandit Ajudhia Nath, with him Mr. Colvin and Lala Lalta Prasad,
for the petitioner. The sale having taken place while Act VIII of 1859
was in force, and consequently under its provisions, the District Court
could only deal with the purchase-money under the provisions of that

Act. That Act does not contain any provisions for the refund of the

purchase-money such as are contained in ss. 313 and 315 of Act Xof 1877.

In applying these sections and entertaining the application the District

Judge acted without jurisdiction, and his order should be set aside.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The judge's order seems to be a very right, just and

proper one, with which we ought net to interfere, unless absolutely bound to

do so. The proceedings commenced under Act VIII of 1859 appear to have
terminated with the sale. The application under s. 315 of Act X of 1877

may be regarde \ as a new proceeding. We are not prepared to say that

the Judge could not entertain the application preferred to him under the

second clause of s. 315. Act X of 1877 ; and we therefore decline to

interfere, and dismiss this application with costs.

Application dismissed.

2 A. 301.

[301] APPELLATE CRIMINAL.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Spankie,
and Mr. Justice Oldfield.

EMPRESS OF INDIA v. LALAT. [16th May, 1879.]

Act XX7I of 1870 (Prisons Act), ss. 3, 45. 54 Entering a Havalat with intent to convey

food to Prisoner Rules made by Local Government for tlie management and

discipline of Prisons House-trespass Offence in relation to Prison Act XLV of
1860 (Penal Code], s. 442 Previous Acquittal Act X of 1872 (Criminal Procedure

Code), ss. 454, 460.

Per SPANKIE. J.,and OLDFIELD, J. (STUART, C.J., doubting) that a hava-
lat (lock-up) is a prison within the meaning of the Prisons Act.

Per STUART, C J ,
that food is not an "article" within the meaning of s. 45 of

that Act.

Per STUART, C J.. and OLDFIELD, J, that the conveyance of food into abava-
lat not being expressly prohibited by the rules made by the Local Government
under s. 54 of that Act for the management and discipline of prisons, is not
"
contrary to the regulations of the prisons" within the meaning of s. 45 of that

Act, and is therefore not an offence punishable under section.
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Held therefore per STUABT, C.J., and OLDFIELD, J., that where a person 1879
entered into a havalat with intent to convey or attempt to convey food to an Tur. v ip
under-trial prisoner, such Act on his part did not amount to house-trespass
within the meaning of s. 442 of the Indian Peual Code and it was not an act

punishable under s. 45 of the Prisons Act. APPEL-
Per SPANKIE, J., contra. LATE
Per STUART, C.J., that the fact that such person had been tried for house-

trespass and acquitted was no bit to his being tried subsequently for an offence CRIMINAL,
under s. 45 of the Prisons Act.

2 A. 301.
THESE were appeals by the Local Government from two judgments

of acquittal of Mr. C. Daniell, Sessions Judge of Gorakhpur, dated the

31st May 1878 and 24th August 1878 respectively. The facts of these

cases are sufficiently stated for the purposes of this report in the judgments
of the Division Bench (STUART, C.J., and SPANKIE. J.) before which the

appeals came for hearing.
The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown. ,

Munshi Kashi Prasad, for the respondent.
The Junior Government Pleader. The term "prison" is defined in s. 3

of the Prisons Act, 1870, to mean
"
any gaol or [302] penitentiary, and

include the airing-grounds or other grounds or buildings occupied for the

use of the prison." The word
"
gaol

" means a place of confinement for

persons legally commited to it for crime or for persons committed to it

for trial Webster's Dictionary. "Havalat" is a Persian word meaning"
safe custody." The

"
havalat

"
in Gorakhpur is under the charge of the

Superintendent of the District gaol. Lalai, by attempting to supply
cooked food to an under-trial prisoner confined to the havalat committed
the offence described in s. 45 of the Prisons Act. Under that section

whoever, contrary to the regulations of the prison, conveys or attempts
to convey, any letter or other article not allowed by such regulations, into

or out of any such prison, shall, on conviction before a Magistrate, be

liable to rigorous imprisonment for a term not exceeding six months, or to

fine not exceeding two hundred rupees, or to both. The Local Govern-

ment, by virtue of the power given to it under s. 54 of the Act, is

empowered to make rules consistent with the Act as to the food and clothing
of criminal prisoners, and according to s. 3 of the Act

"
criminal prisoner"

means a personScharged or convicted of a crime. Chapter 29 of the rules

framed by the Local Government refers to prison dietary, and these include

the diet scale for native non-labouring prisoners, and rule 418 provides
that prisoners under trial shall receive the non-labouring prisoner's rations

of the gaol, and the non-labouring ration is wheat flour (second quality)

bajra, dal, vegetables, oil or ghi, firewood, chillies, salt. It is submitted
that under these rules an under- trial prisoner is not entitled to get any
thing besides what is laid down for his ration in the above rules. He is

not entitled to procure cooked food from home. True it is that he can
cook his own food in gaol, unlike the convict prisoner who is not allowed

that privilege, but he cannot get food prepared- for him outside the gaol.

Inasmuch then as a punishment is provided for the breach of any of the

prison rules, any person who does offend against any of those rules com-
mits an offence, as that term is defined in s. 2, Act XXVI of 1870. Lalai

entered the havalat intending to give an under-trial prisoner food, that is

to say, with intent to commit an offence, and thereby committed the offence

of criminal trespass as defined in s. 441 of the Indian Penal Code, the

punishment for which offence is provided in s. 448 of the Code. The first

conviction therefore of the defendant by the Assistant Magistrate under
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1879 s. 448 [303] of the Indian Penal Code was good and valid and should not
MAY 16. have been quashed on appeal.

Munsbi Kashi Prasad, for the respondent, contended that a havalat

APPEL- was not a prison within the meaning of the Prisons Act. Havalats are

LATE places which do not form part of the prisons. They existed before the

CRIM AT Act was passed and the Act does not mention them. The prison rules
'

do not expressly prohibit under-trial prisoners from procuring cooked food

2 A. 301. from outside. Such prisoners can cook their own food, and fche prisoner
in this case might have prepared

"
puris

"
for himself. There is no reason

then why they should not be prepared outside the gaol and given to him.

The Junior Government Pleader in reply. Prisoners can only provide
their food out of the rations given to them by the gaol authorities, and as

they are not able to procure any food for themselves from outside the

gaol, it is an offence against the prison regulations to take food inside the

gaol.

. The following judgments were delivered by the Division Bench :

STUART, C. J. These are two appeals by the Government against two

acquittals of the same respondent, and on the same facts, although under

different charges or different denominations of crime. The facts common
to both cases are these : On or about the 29th April 1878 an octroi

muharrir, otherwise called a chungi muharrir, had been sent to the havalat

at Gorakhpur on a charge of embezzlement. On the following day the

accused Lalai in company with his brother named Lochan, an octroi

chaprasi, came to the bavalat about 12 o'clock noon and asked the head-

constable, Bakhtawar Khan, who was in charge of the guard, to allow

them to give some food to the chungi muharrir who was confined there ;

this the head-constable refused and told the accused and bis brother

Lochan to go away. About half an hour after, an alarm was raised by a

constable on duty that some one was on the top of the havalat wall where
there is a platform for the police sentry. The police were sent to the spot
and the prisoner was taken. OD being searched there, there was found on
him a packet of "puris

"
(wheat-cakes fried in ghi or oil) and vegetables,

and these together were the food which the accused and bis brother at-

tempted to give to the octroi mubarrir. On these facts the accused Lalai was

[304] first charged with house-trespass under s. 448, Indian Penal Code,
and tried before and convicted of that offence by the Joint Magistrate,
and sentenced to rigorous imprisonment for three months. On appeal to

the Judge the Magistrate's order was reversed, the appeal allowed, and
the accused ordered to be discharged ;

the Judge's order to that effect was
dated 31st May 1878. Subsequently and on the same facts the accused

respondent was tried before the Deputy Magistrate of Gorakhpur on a

charge preferred under s. 45 of the Prisons Act XXVI of 1870, and con-

victed and sentenced on the 19th August 1878 to rigorous imprisonment
for three months, but on appeal to the Judge the Magistrate's order was
reversed and the prisoner again released from custody.

It would be convenient to notice and dispose this second appeal first.

But before considering the merits in this second appeal, I would notice

an objection in the way of a plea of res judicata, and which objection wag
allowed by the Judge.

"
In this case," he said,

"
I consider that there

can be no doubt that appellant has been imprisoned for committing the

same offence for which he was tried and sentenced on 15th May 1878,

and released on appeal on 31st May. Under these circumstances his

second trial and imprisonment for the same offence must be quashed under

a. 460 of the Criminal Procedure Code." In this opinion I do not concur.
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By the second paragraph of a. 460 it is provided that a person convicted 1879
or acquitted of any offence may afterwards be tried for any other offence MAY 16.

for which a separate charge might have been made against him on the

former trial. Under s. 454, Criminal Procedure Code, first paragraph APPEL-
which provides that "if in one sot of facts so connected together as to LATE
form the same transaction, more offences than one are committed by the

nj>TMINA
same person, be may be charged with and tried for every such offence at

the same time ;

"
s. 460, however, providing that this may be done

"
after- 2 A. 301.

wards." The Judge's objection therefore of res judtcata or of autrefois

acquit, as they would call it in English criminal pleading, fails, and the

second prosecution and all that followed upon it were perfectly valid.

But on the merits I am of opinion that it is too doubtful a case

to justify Lalai's conviction. Lalai was charged under s. 45 of [305]
Act XXVI of 1870 of an offence against the Prisons Act, in that he
had taken to the havalat and attempted to give to the octroi muharrir food

contrary to the prison regulations. Now a conviction on such a charge
involves two things : first, that the havalat is a prison within the meaning
of that term in s. 3 of Act XXVI of 1870, and secondly, that the act of

introducing food into a prison is prohibited by the prison regulations and
therefore an offence. With reference to the first point a prison is by s. 3, Act

XXVI of 1870, defined to mean "any gaol or penitentiary, and includes the

airing-grounds or buildings occupied lor the use of the prison," meaning
by a gaol or penitentiary, as I understand those terms, a place of per-

manent confinement for a fixed and definite period, and not a mere place of

temporary or preliminary custody, which appears to be the meaning of the

term havalat. I observe that Act XXVI of 1870, s. 30, makes a clear dis-

tinction between criminal prisoners before trial and
"
convicted prisoners"

and very properly, because the ultimate condition of the former class has

yet to be determined. I am therefore rather of opinion that a havalat is

not a prison within the meaning of s. 3, Act XXVI of 1870. As regards
the second point, and assuming that a havalat is a prison as defined by
s. 3, Act XXVI of 1870, I doubt very much whether the act of introducing
food into a havalat in tbe way alleged in this case was an offence against
the prison regulations. Such an act cannot, I consider, be deemed to be

such an offence unless it can be shown to be so against some prohibitory
law or regulation. Now I can find nothing of that character either in Act

XXVI of 1870 or in tbe rules for the management and discipline of pri-

soners adopted under the Act. This conviction appears to proceed on s. 45
of tbe Act, cl. 3, where it is provided that

"
whoever contrary to such

regulations (of the prison) conveys or attempts to convey any letter or

other article not allowed by such regulations into or out of uny such prison
or place

"
shall, on conviction, be liable, &c. The question thus at once

arises whether tbe food attempted to bo taken into the havalat by the

accused was an "article
"
within the meaning of this section. According

to the principles upon which statute laws are usually interpreted

"article" here would mean something of the same kind with a letter

such as other documents or a newspaper or a book or other [306] matter

brought to the accused in a printed or written form, and whatever else

may have been intended, food does not necessarily come within tbe

category, and this being a criminal case, we are not to determine

against an accused person what is not plainly expressed or necessarily

implied. Then as to the prison regulations, I was referred to No. 418
which is one of the rules relating to prisoners under trial (and I presume
received into havalat for that purpose). This rule provides that such
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1879 prisoners shall receive the non-labouring rations of the gaol with certain

MAY 16. additions of ghi and mustard oil. I was also referred to rule 524 which

prescribes a dietary for native prisoners with a suggestion that such was
APPEL- the food the prisoners were to receive, and no other. That may have

LATE been the intention of the rule, but such intention is nowhere expressed, nor

CRIMINAL can ^ ^n(^ any prohibition whatever against a friend of a prisoner in cus-
'

tody before trial and not after conviction doing what is here charged against

2 A. 301. Lalai. And again, I say we must not forget that this is a criminal case

in which the presumption is against guilt, and we are not to assume that

guilt without some express rule to the contrary, or without evidence which

necessarily and irresistibly shows or, it may be, implies the accused's

complicity. In fact these prison regulations merely prescribe the diet that

is to be given to different classes of prisoners without any other meaning
in a penal sense, and there is nowhere in any of them any rule or order

against such a contribution to a prisoner's food as Lalai attempted in the

present case. It is also to be observed that Lalai and bis brother came
openly in the first instance to the havalat, and requested permission of the

head constable to give their friend who was in custody then a little tood.

This was refused, but it does not appear that Lalai was then informed
that what he asked permission to do was against the rules of the havalat,
much less that it was a criminal offence to give a little puri to a prisoner
there. It may, as I have suggested, be reasonable to believe and to imply
that the diet detailed in a prison regulations was to be all the food that

the prison authorities were to provide, but it does not therefore follow

that what was here done was a criminal violation of the regulations, unless

we are to read s. 45 of the Act otherwise than I have done and so as to

include within its sanction what Lalai attempted. But I repeat this is a

[307] criminal case and everything charged against the accused should, to

justify his conviction, be clearly shown to be contrary to express law, and
not merely to be implied by any covert inference, however reasonable

unless it be irresistible.

For all these reasons I consider the validity of Lalai's conviction

under Act XXVI of 1870 is too doubtful, and I would quash it.

This, so far as my judgment is concerned, determines the second

appeal before us, and I shall now proceed to dispose of the other or first

appeal, and with a like result. The legality of the conviction in this first

appeal depends on the solution of the question whether what Lalai did

was an "offence" within the meaning of s. 40 of the Indian Penal Code
and Act XXVI of 1870. That question I have already determined by the

opinion I have expressed in the second appeal to the effect that what
Lalai did was not an offence as that term is so defined, or what is the

same thing, that what he did was of too doubtful a character to necessitate

conviction as an offence. That being so, Laiai was neither guilty of

criminal trespass nor of house-trespass, the intent to commit an offence

being essential under both sections. I would therefore disallow the appeal
and affirm the order of the Judge in both these respects.

SPANKIE, J. It appears to me that on the facts found Lalai Ahir did

commit the offence of criminal trespass. It was established by the evidence

that an octroi muharrir had been sent to the havalat at Gorakhpur in cus-

tody on a charge of embezzlement. The next day Lalai Ahir came to the

havalat about noon and aeked the head-constable in charge of the guard to

allow him to give some food to the muharrir. The head-constable refused

to do so and warned him off. Sometime afterwards an alarm was raised

that some one was on the top of the havalat wall, where there is a
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platform for the police sentry. Constables were sent to the spot and 1879
Lalai Ahir was caught. On being searched, a packet of

"
puris

"
and MAY 16.

vegetables were found on his person. The Assistant Magistrate being of

opinion that a havalat does not come under the definition of a prison within APPEL-
the terms of s. 3, Act XXVI of 1870, convicted Lalai Ahir on the charge of LATE
house-trespass under [303] s. 448, Indian Penal Code. The Sessions Judge CRIMINAL
considered that no offence had been committed. Lalai had entered the

havalat for the purpose of giving food, and the giving food under such cir- 2 A. 301.
cumstances was not punishable by law. He therefore annulled the con-

viction.

Under s. 441, Indian Penal Code, whoever commits criminal trespass,

by entering into or remaining in any building, tent, or vessel used as a

human dwelling, or any building used as a place for worship, or as a place
for the custody of property, is said to commit house-trespass. This havalat

or lock-up is certainly a place used as a human dwelling. Its officers,

guards, and persons accused of offences occupy it as a dwelling place.

The introduction of any part of the trespasser's body is entering and
sufficient to constitute house-trespass. But the trespass must be criminal.

Under s. 441, Indian Penal Code, whoever enters into or upon property in

the possession of another.with intent to commit an offence, or to intimidate,

insult, or annoy any person in possession of such property ; or having
lawfully entered into or upon such property, unlawfully remains there

with intent thereby to intimidate, insult, or annoy any such person, or with
intent to commit an offence is said to commit criminal trespass. Now Lalai

Ahir himself was a constable enrolled under the Police Act, and a public
servant. Presumably he was quite aware that he was entering a place in

which parties accused of offences were kept in custody, and that the head-

constable of the guard was only doing his duty when he refused to allow

him to give food to a person in custody and warned him to leave the premis-

es, which he did do. But instead of keeping away, he managed to effect

another entry and was caught. After due warning from the head-constable

in charge of the building who was lawfully in possession of it, that he could

not be allowed to give food to a person in custody therein, and after being
told to leave the building, he is found after a short interval on the top of

the wall with the food and vegetables, which he was told could not be

given to the prisoner, concealed on his person. We must judge of his

intent from his conduct, and it appears to me that his re-entry into the

lock-up was, on the facts established, made with an intent to commit an
offence against prison regulations and rules, and thereby an offence against
the Prisons [309] Act. If he had no such intention, why did he conceal

the food, and re-enter a building which be bad been told to leave ?

There cannot I think be a doubt that to secretly introduce food into

the lock-up was an offence against the Prisons Act and therefore the

offenco of criminal trespass was committed, and on the facts found, which
are also beyond a doubt, the offence of house-trespass was also committed.

The conviction therefore under s. 448 might have been sustained by the

Sessions Judge. But if there bad been any room for doubt, the second

conviction under 8. 45 of Act XXVI of 1870 appears to have been good.
I cannot admit that a havalat or lock-up is not a prison within the

meaning of the Act. In s 3 prison means any gaol or penitentiary, and

includes the airing-grounds or other grounds or buildings occupied for the

use of the prison. Criminal prisoner means any prisoner charged with or

convicted of a crime. By s. 4 the Local Government is to provide for

prisoners' accommodation in a prison or prisons constituted and regulated
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2 A. 301.

1879 in such manner as to comply with the requisitions of this Act in respect

MAY 16. to the separation of prisoners. By s. 30, cl. 3, criminal prisoners

before trial shall be kept apart from convicted prisoners. By ss. 34

APPEL- and 35 a civil prisoner may maintain himself but is not allowed to sell

LATE anv Par '! f D ' s f ocl, clothing, bedding or necessaries to any other prisoner,

p _. By s. 45 whoever, contrary to the regulations of the prison, conveys, or
L

_
'

attempts to convey, any letter or other article not allowed by such regu-
lations into the prison, is liable on conviction to rigorous imprisonment
for a period not exceeding six months, or to a fine not exceeding Es. 200,
or to both. By s. 54 the Local Government may make rules consistent

with the Act, amongst others, as to the food and clothing of criminal

prisoners. The Government has exercised such powers, and rule 417
allows prisoners under trial to cook Jiheir own food, and directs that they
shall be subjected to no further restraint than is absolutely necessary for

their safe custody. Eule 418 directs that these prisoners under trial shall

receive the non-labouring rations of the jail, with the addition of two
chittaks of ghi or mustard oil to each group of 25 prisoners, the oil to be

given with their vegetables and the ghi with their dal. So that the food

they are allowed to cook is not food which they purchase for themselves,
but food which is supplied [3lO] as rations. The head of a prison is the

Superintendent (s. 7 of the Act), and the Inspector- General of Prisons

for the North -Western Provinces has been vested with the general
control and superintendence of all prisons situate in the territories

under the Government, North-Western Provinces (s. 6). By the 424th
rule made by the Government, the Inspector-General of Prisons is to

exercise a legitimate watchfulness over the numbers and excessive

detention of prisoners confined in the havalats under his inspection,

and to call the attention of Government to the subject if circumstances

necessitate this action. The classification of gaols in the North-Western
Provinces authorized by the Government includes (i) Central Prison,

(ii) 1st class District gaola, (iii) 2nd class District gaols, (ivj 3rd class Dis-

trict gaols, (v) 4th class District gaols, (vi) lock-ups (1). But it may be said

that these lock-ups are within the prisons, and persons committed for

trial by the Magistrate are confined therein, and that the term lock-up
does not include the Magistrate's bavalat. This however is not the case,

as rule 14, p, 19 of the work just cited above, directs that
"
In lock-

ups shall be confined all the prisoners under trial before any Court, unless,

where the lock-up is separate from the District gaol, the Magistrate or

committing officer may think it necessary for greater security to send any
prisoner committed to the Sessions to the District gaol. On the 27th

August 1864, the Lieutenant-Governor was pleased to approve of the pro-

posal that all the
"
havalats" (lock-ups) in the North-Western Provinces

should be placed under the supervision of the Inspector-General of Prisons

from 1st May 1865 (2). The resolution also approved of the suggestions
made by the Inspector-General of Prisons regarding the diet and clothing
to be supplied to prisoners under trial.

The Magistrate of Gorakhpur reports to this Court that up to 1862
the gaol and lock-up were under charge of the Magistrate of the District.

In 1862 the gaol was placed under charge of the Civil Surgeon as Superin-
tendent. But the lock-up remained as before in charge of the Magistrate.

(1) Rules for the management and discipline of prisons authorized by Government,
. North-Western Provinces, published at Allahabad iu 1874

(2) General Department No. 2663 A. of 1864, dated Naini Tal.the 27th August 1864.
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In 1864 ifc was placed under the supervision of the Inspector.General of 1879
Prisons under the Government order dated 27th August 1864 quoted above, MAY 16.

and in 1868 it was also [311] placed under the supervision of the medical

officer in charge of the district gaol by order dated 28bh July 1868 (1). APPEL-

It appears therefore to be quite certain that the Magistrate's bavalat LATE
or lock-up is, under the rules which the Local Government is authorized CRIMINAL.
by s. 54 of the Act to make, a fifth class gaol within the meaning of prison
as defined in s. 3 of the Act, and therefore if the accused committed any 2 A. 301.

breach of the regulation in force and authorized to be made by the Prisons

Act, the conviction would be legal, if had under s. 45 of the Act. On the

merits there can be no doubt that the facts proved in the second case show
that an attempt was made to introduce to a prisoner charged with an
offence articles of food not allowed by the regulations. I would therefore

decree the appeal and reverse the decision of the Sessions Judge and re-

affirm the conviction and sentence passed under s. 45 of Act XXVI of 1870.

I would also decree the appeal in the house-trespass case, but as the

subsequent conviction by the Magistrate has been affirmed in the other

case, I do not think it necessary to do more than reverse the Sessions

Judge's order and to approve the conviction of the Assistant Magistrate.
There does nob appear to be any necessity for pressing the sentence

against the accused under s. 448, Indian Penal Code, and it might be

remitted.

The learned Judges of the Division Bench having differed in opinion,

the case was consequently referred to Oldfield, J., under s. 271-B of Act

X of 1872.

JUDGMENT.

OLDFIELD, J. I will first deal with the offence under s. 45 of Act

XXVI of 1870.

The definition of the word prison in s. 3 of that Act appears to me to

include a havalat or lock-up in which prisoners under trial are confined.

That such was the intention of the Act would appear from the definition of

criminal prisoner in s. 3, which
"
means any prisoner charged with or con-

victed of an offence," and by the Act treating of prisoners under trial as well

as conviction. It is unnecessary, however, for me to determine this point,

for assuming that an offence against the prison regulations of the nature of

[312] those provided for in s. 45 committed with reference to a prisoner
under trial confined in the havalat will be an offence under s. 45, 1 am
unable to hold that such an offence has been committed in this case.

The offence alleged against the accused is that he conveyed or attempted to

convey some food to a man confined in the havalat and under trial, and

by doing so has contravened s. 45 of Act XXVI of 1870, which provides,

inter alia, that
"
whoever, contrary to such regulations (i.e., the regulations

of the prison), conveys or attempts to convey, any letter or other article not

allowed by such regulations into or out of any such prison or place, shall

on conviction before a Magistrate be liable to rigorous imprisonment
for a term not exceeding six months, or to fine not exceeding Rs. 200, or

to both." Before, however, a conviction can be had under this part of

s. 45, it must be shown that to convey food to a prisoner in the havalat is

contrary to the regulations of the prison. Now the only regulations on

(1) Government, North-Western Provinces, Circular No. 9A of 1868, No. 148A
of 1S68, to all Commissioners of Divisions, dated Naini Tal, 28th July 1868.
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1879 the subject to which we are referred is rule 418 of Kules for the manage-
MAY 16. ment and discipline of prisoners in the North-Western Provinces issued

under the authority of Government under s, 54 of the Prisons Act. This
APPEL- rule refers to prisoners under trial and amongst other provisions provides

LATE that
"
they shall receive the non-labouring rations of the gaol with the

CRIMINAL addition f two chittaks of ghi or mustard-oil to each group of 25 prisoners,

'the oil to be given with their vegetables, and the ghi with their dal ;" and

2 A. 301. t'ne authorised scale of dietary is laid down in rule 524.

It is urged that, inasmuch as these rules provide a particular ration

of food to be supplied by the prison authorities, it is contrary to the regu-

lations to convey any food to such prisoners, and to do so will amount to

the offence contemplated in s. 45. But this contantion cannot, in my
opinion, be maintained. To render the act of conveying, or attempting to

convey, any articles to a prisoner in havalat penal, it must be shown

distinctly that there is a regulation which prohibits it. The rules in

question merely deal with the articles of food which such prisoners are to

receive from the prison authorities ; they contain no prohibition against
their receiving any other supplies of food, or any prohibition against any
person conveying or attempting to convey food to them ; and we are not

at liberty to make assumptions or introduce prohibitions not contained in

the regulations. We cannot hold that an act done [313] by a person is

"contrary to the regulations
"
merely because it is something not affirma-

tively allowed by the regulations. I hold therefore that the conviction

under s. 45, Act XXVI of 1870, cannot be maintained, and it will follow

that there can be no conviction of the offence of house-trespass or

criminal trespass, since it cannot be shown that there was the intent

required to constitute criminal trespass. It is not urged that there was an
intent to commit an offence punishable under the Penal Code, and there

was none to commit an offence punishable under special or local law,

since the only offence under such a law to which such an intent could be

referred is the offence under s. 45, Act XXVI of 1870, which, in my
opinion, is not proved in this case.

I therefore affirm the order of the Judge in both the appeals before

this Court.

Appeals dismissed.

2 A. 313.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.

SUEJAN SINGH (Defendant) v. JAGANNATH SINGH (Plaintiff)*

[21st May, 1879.]

Mortgage Property situated partly in Oudh and partly in tJie N.W.P. Foreclosure

Regulation XVII of 1806, s. 8.

Where a mortgage of land situated partly in the District of Shahjahanpur in

the North-Western Provinces and partly in the District of Kheri in the Province
of Oudh was made by conditional sale, and the mortgagee applied to the District

Court of Shahjahanpur to foreclose the mortgage and render the conditional sale

conclusive in respect of the whole property, and that Court granted such applica-

tion, held, with reference to the ruling of the Privy Couucil in Has Muni Dibiah

*
First Appeal, No. 166 of 1878, from a decree of Miulvi Zain-ul-Abdin, Subordi-

nate Judge of Shahjahanpur, dated the 29th August 1878.
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v. Fran Kishen Das (1), that, where mortgaged property is situated in two
Districts, an order of foreclosure relating to the whole property mayrbe obtained
in the Court of either District, that the circumstance that Oudh was in some
respects a distinct Province from the North-Western Provinces did not take the
case out of the operation of that ruling, inasmuch as Regulation XVII of 1806
was in force in Oudh as well as in the North-Western Provinces at the time of the
foreclosure proceedings,

THIS was a suit to have a conditional sale dated the 16th November
1866 declared absolute, and to obtain the possession of [314] the land

mortgaged. The mortgaged land was situated partly within the District

of Shahjahanpur in the North-Western Provinces, and partly within the

District of Kheri in the province of Oudh. The application to foreclose

the mortgage and render the conditional sale conclusive in respect of the

whole property was preferred to the District Court of Shahjabanpur.
That Court served the mortgagors, through the District Court of Kheri,
with the notice of foreclosure required by s. 8 of Kegulation XVII of

1806. The present suit was instituted in the Court of the Subordinate

Judge of Shahjahanpur. The defendants contended, inter alia, that the

District Court of Sbahjahanpur was not competent, in respect of the land

situated in the District of Kheri, to grant the application for foreclosure,

such land being situated beyond the local limits of its jurisdiction, and

consequently the foreclosure proceedings in respect of such land were

invalid, and the suit in respect thereof was not maintainable. The
Subordinate Judge held that the District Court of Shahjahanpur was
competent to grant the application for foreclosure in respect of the land

situated in the District of Kheri, and the foreclosure proceedings were
valid iu respect of such land, and gave the plaintiff a decree.

The defendant appealed to the High Court raising the same conten-

tion as to the validity of the foreclosure proceedings as he bad raised in

the Court below.

Mr. Conlan and Munshi Sukh Ram, for the appellant.
Mr. Colvin and the Junior Government Pleader (Babu Dwarka Nath

Banarji), for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The first and last of the pleas in appeal are not pressed

and are indeed admitted not to be tenable. The second plea is overruled,
in reference to the Privy Council's ruling in the case of Bas Muni Dibiah
v. Pran Kishen Das decided on the 27th June 1848 (1), that, according to

a. 8, Regulation XVII of 1806, where mortgaged property is situate in two
Districts, an order of foreclosure relating to the whole property may be
obtained in the Court of either District. The circumstance that Oudh is

in [315] some respects a distinct Province from the North-Western
Provinces does not, in our opinion, take the case out of the operation of

that ruling, inasmuch as Regulation XVII of 1806 was in force in Oudh
as well as in the North-Western Provinces at the time of the foreclosure

proceedings. The appeal is dismissed with costs.

Appeal dismissed.

1879
MAY 21.

APPEL-

LATE

CIVIL

2 A. 313.

(1) 4 M.I.A.
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2 A. 315 =4Ind. Jar. 514.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

2 A. 315-

4 lad, Jur.

414.

APPEL-

LATE

CIVIL. JAMNA (Plaintiff) v. MACHUL SAHU (Defendant}* [23rd May, 1879.]

Hindu widow Maintenance.

A wife is, under the Hindu law, in a subordinate sense, a co-owner with her
husband : he cannot alienate his property, or dispose of it by will, in such a
wholesale manner as to deprive her of maintenance.

Held therefore, where a husband in his lifetime made a gift of his entire estate

leaving his widow without maintenance, that the donee took and held such
estate subject to her maintenance.

[F., 23 A. 86 (87) ; R., 6 A. 617 (621) = A.W.N. (1885). 192; 5 B. 99 (108) ; A.W.N.
(1899), 210 ; 8 C.L.J. 489 = 12 O.W.N. 808 ; 11 O.L.J. 580= 6 Ind. Gas. 244 ; 36
P.R. 1907 = 11 P.L.R. 1908 = 118 P.W.R. 1907 ; D., 5 A. 367 (368> = A.W.N.
(1883), 65 ; 31 0. 476 (47S).]

THIS was a suit, instituted in April 1877, for a declaration of the

plaintiff's right to an allowance for her maintenance of Bs. 25 per mensem.
The plaintiff was the widow of Eamjewan, and the defendant was
Bamjewan's nephew, to whom Bamjewan had in his lifetime, shortly
before his death, made a gift of all his real and personal estate, under
which the defendant had acquired possession of such estate in Barnjewan'a
lifetime. The material portion of the deed of gift, which was dated the

8th January 1850 was as follows :

"
I have made a gift of my whole and

entire property and possessions in lands, capital, houses made of bricks and
mud situated in the city aforesaid, both ancestral and mortgaged, &o.,

money, ornaments, vessels, carpets, cash, &o., such as fall under the

denomination of, and are called, property, constituting my whole estate

and right, to Machul, son of Munna Lall and mv nephew, who carries

on the business of the firm jointly with me, and whom in absence of a

son I have adopted as my son : I have made him its proprietor and my
representative: the gift is valid, and lawful, [316] it vests property and
is just and proper : it is made in the form of sila (gift to a relative) with-

out any dispute, and without any consideration or hopes (from tbe donee):

it is unconditional and free from vicious and false conditions : I have put
the said donee in possession, in my place, in respect of the whole and
entire property the subject of the gift aforesaid, which is free from all

defects and disputes : I have exempted this gift wholly from any claim of

resuming it : the said donee may realize by virtue of this deed all that is

due from the tenants on account of immoveable property and the money
due, and may enjoy and possess the villages under zur-i-peshgi leaee, &c.,

by having his name recorded in respect of the same : in short he may
enjoy and possess all the villages sold and mortgaged to, or taken on farm
or purchased at auction and held by, me : after my death none of my
heirs shall, for any reason or cause, have any right, claim, or cause of action

thereto : and as the said donee has accepted the said gift and transfer of

property, these few lines have been executed in the shape of gift and

assignment of proprietary right, which may serve in evidence when

required."

* Second Appeal, No. 1027 of 1878, from a decree of M. Brodhurst. Esq.. Judge of

Benares, dated the 1st June 1878, affirming a decree of Pandit Jagat Narain, Sub-

ordinate Judge of Jaunpur, dated the llth May 1877.
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The defendant set up as a defence to the suit that he was not bound 1879
to maintain the plaintiff, and that Ramjewan had provided for the MAY 23.

plaintiff' s maintenance by gifts of money and jewels. The Court of first

instance held that, inasmuch as the defendant had not succeeded to the APPEL-
estate of Ramjewan by inheritance, and inasmuch as the deed of gift did LATE
not provide for the plaintiff's maintenance, and the defendant had not

entered into any agreement to maintain her, the defendant was not legally

bound to maintain the plaintiff. The Court of first instance accordingly 2 A 3i5 =
dismissed the suit, without determining the second issue raised by the 4 jn(| jnP)
defence, observing that the plaintiff might have impugned the gift on the 4^ t

ground that no provision had been made for her maintenance, had she

not acquiesced in its validity for so long a period of time. On appeal by
the plaintiff the lower appellate Court affirmed the decision of the Court

of first instance, observing with reference to the second issue raised by the

defence, that the great delay which had occurred in the institution of the

suit supported the defendant's assertion that the plaintiff's husband had
made a provision for her.

[317] The plaintiff appealed to the High Court, contending, amongst
other things, that she was entitled to be maintained out of her husband's

estate, and that the defendant was equitably bound to maintain her, it

not being shown that any provision had been made for her maintenance

by her husband.
The Senior Government Pleader (Lala Juala Prasad), for the

appellant.
Munshi Hanuman Prasad, Pandit Bishambhar Nath, and Lala Jokhu

Lai, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

PEARSON, J. The lower Courts have disallowed the plaintiff's claim

to be maintained out of her husband's estates given by him on the 8th

January 1850, shortly before his death, to the defendant, who was his

nephew and partner in business, and who is stated in the deed of gift to

have been adopted by him as a son, on the ground that, under the terms

of that instrument, which bestows the whole estate on him without excep-

tion, reservation, or condition, she has no right to what she claims.

I am not prepared to hold that the deed has been misconstrued, but the

second ground of the appeal appears to me to be valid. A wife is, under
the Hindu law, in a subordinate sense a co-owner with her husband ; he
cannot alienate his property or dispose of it by will in such a wholesale

manner as to deprive her of maintenance; and I am therefore of opinion
that the donee of the entire estate must be deemed to have taken and to

hold it subject to her maintenance. This opinion is supported by the

remarks at p 366 of West and Buhler's Hindu Law of Inheritance and

Partition, 2nd ed., and the Privy Council decision dated 30th November
and 2nd December 1852 in the case of Sonatun Bysack v. Sreemutty Jug-

gutsoondree Dassee (1), and by a judgment of the Madras High Court

dated 27th October 1860, in which a sale of a piece of land by a Hindu
was f>et aside on his wife's suit on the ground that it left her without

maintenance.
The plea that provision was made for the maintenance of the plaintiff

in the present case by her husband in the shape of an [318] assignment

A I 96

(1) 8M.I.A. 66.
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of cash and jewels seems inconsistent with the terms of the deed, and the

lower Court's finding that his entire estate was without exception or

reservation given to the defendant, but the Courts below have not distinctly

adjudicated upon it. I would direct the lower appellate Court to adjudi-
cate on that plea, and, if it should disallow it, to proceed to determine
whether Rs. 25 per mensem, or what monthly amount, would be a suitable

allowance for the plaintiff's maintenance. The lower appellate Court
should be instructed to submit its findings, when a week might be allowed

for objections.

SPANKIE, J. I agree with my learned and honorable colleague's

proposal to refer the issue laid down above for determination by the lower

appellate Court.

Cause remanded.

2 A. 318.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.

GULAB DAI (Plaintiff) v. JIWAN RAM AND OTHERS (Defendants)*
[26th May, 1879.]

Failure of Plaintiff to pay Court-fee for issue of Summons Non-appearance of Defend-
ant Act VIII of 1859 (Civil Procedure Code), s. 110 Act XXIII of 1861, ss. 5,

7 Fresh suit Act X of 1877 (Civil Procedure Code), s. 99.

Where the plaintiff in a suit failed to deposit the talabana required for the

purpose of issuing summonses to certain persons whom it was proposed to make
defendants in addition to the original defendants in such suit, and the Court
on that ground irregularly dismissed such suit as against such original defendants

by an order purporting to be made under s. 110 of Act VIII of 1859, on a day
previous to that fixed for the hearing of such suit, held that such order of

dismissal did not preclude the plaintiff from instituting a fresh suit.

THE facts of this case were aa follows : On the 3rd August 1866 one
Radha Kishen instituted a suit against one Lacbman Das and certain other

persons in the Court of the Munsif for the possession of certain land. The
23rd August 1866 was fixed for the settlement of issues in this suit. On
that date no issues were fixed, but the Munsif made an order which had
reference to the addition of other persons as defendants in the suit. On
the 27th August 1866 the pleader for the plaintiff applied that certain per-

sons whom he named might be made defendants in the suit, and [319]that
summonses might be served on them. The Munsif consented to this

application and fixed the 23rd September 1866 for the next hearing of the

case. On the 30th August 1866 it having appeared that the pleader for

the plaintiff had endorsed on the summonses which were to be served on
the new defendants that the plaintiff would not deposit the Court-fees

requisite for the service of such summonses, and that he (the pleader)
could not proceed, the Munsif made the following order :

"
Whereas it

appears that the plaintiff has made a default, it is therefore ordered that

the suit be dismissed under s. 110." On the 21st March 1878 Gulab Dai,
the representative of Radha Kishen, instituted a fresh suit against the

* Second Appeal, No. 955 of 1878, from a decree of R. M. King, Esq., Judge of

Meerut, dated the 29th June 1878, affirming a decree of Munshi Bam Lai, Munsif of

Ghaziabad, dated the 19th February 1878.
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representatives of Lachman Das and the other persons for the possession
of the same land, claiming under the same title as Radha Kishen had

claimed in the former suit. The Court of first instance determined the

suit on its merits, and dismissed it. On appeal by the plaintiff the lower

appellate Court held, looking at the circumstances of the former suit, that

the order dismissing the former sui" should be taken to have been made
under the concluding portion of s. 97 of Act VIII of 1859, and that such
order consequently was a bar to the fresh suit.

The plaintiff appealed to the High Court, contending that the order

dismissing the former suit should be taken to have been an order made
under s. 5 of Act XXIII of 1861, and the plaintiff was entitled, with refer-

ence to s. 7 of that Act, to institute a fresh suit.

Pandit Nand Lai, for the appellant.
Pandit Bishambhar Nath and Babu Oprokash Chandar Mukerji, for

the respondents.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. Tne lower appellate Court's finding that the former

suit was withdrawn by the plaintiff is, in our opinion, an incorrect

construction of the fact. The fact is that she failed to deposit the

talabana required for the purpose of issuing summonses to certain persona
whom it was proposed to make defendants in addition to the original
defendants in the suit. The proper course for the Munsif to have pursued
was to have proceeded with the suit on the date fixed for hearing and to

have disposed of it in respect of the original defendants. Instead of so

doing, he precipitately [320] dismissed it as against them for the default

aforesaid, which did not apply to them, on a day previous to that fixed for

the hearing, in reference to the provisions of s. 110, Act VIII of 1859, which
were wholly inapplicable. Had they been applicable the order of dismissal

would not have precluded the institution of a fresh suit within the period
allowed by law. It is true that the provisions of s. 5, Act XXIII of 1861,
were also inapplicable to the circumstances, but the default for which the

suit was dismissed by the Munsif was of the same nature as that contemplat-
ed by that section ; and it is observable that the dismissal of a suit under
that section does not preclude the institution of a fresh suit within the

time allowed by the law of limitation. It would be hard to hold that the

plaintiff should have been deprived of a right which she would have been
free to exercise if her suit had been dismissed under s. 110, Act VIII of

1859, or s. 5, Act XXIII of 1861, not because she committed a greater
fault than is punishable under those laws, but because the Munsif committed
a strange irregularity which the Legislature had not anticipated and for

which it has not made any express provision. It would be more just and
reasonable to apply the spirit of s. 7, Aot XXIII of 1861, which has been

re-enacted in s. 99 of the new Procedure Code. It is not found by the

lower appellate Court that the matter of the present suit is a res judicata
under s. 13 of that Code.

Accordingly we decree the appeal, and setting aside the lower appellate

Court's decree remand the case to it for disposal of the appeal on the merits,

and direct that the costs of this appeal shall follow the event.

Cause remanded.

1879
MAY 36.

APPEL-

LATE
CIVIL.

2 A. 318.
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2 A. 320= 4 Ind. Jar. 415.

MAY 29. APPELLATE CIVIL.
~~

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.
APPEL-

LATE HAKDEO DAS AND ANOTHER (Plaintiffs) v. HuKAM SINGH (Defendant}*
CIVIL. [29fch May, 1879.]

2 A. 320= Act X of 1877 (Civil Procedure Code), s. 210 Decree payable by Instalments.

4 Ind. Jar. Held, that the provisions of a. 210 of Act X of 1877 are not applicable in a suit

415. for the recovery of the amount of a bond-debt by the sale of the property

hypothecated by such bond (1).

[321] In such a suit, therefore, the Court cannot direct that the amount of the

decree shall be payable by instalments.

[P., 7 B. 332 (335) ; Appr., 5 B. 604 (607). 3

THIS was a suit on a bond dated the 1st August 1872, whereby the

payment of Es. 12,000 within three years from that date together with

interest at the rate of twelve per cent, per annum was secured. This

bond charged certain immoveable property with the payment of the princi-

pal amount together with interest at twelve per cent, per annum. The
plaintiffs claimed Es. 21,200 on the bond, that is to say, the principal

amount, Es. 12,000 and interest on that amount at the rate of twelve per
cent, per annum calculated from the 1st August 1872 to the 21st December
1878, when the suit was instituted, which interest amounted to Es. 9,200;

and they prayed that they might be allowed to recover the amount claimed

by the sale of the hypothecated property. The defendants contended
inter alia, that the plaintiffs were not entitled to interest from the date

the bond became due at the rate of twelve per cent, per annum, such rate

being excessive, and they prayed the Court of first instance to direct that

the amount of the decree should be paid by instalments. The Court of

first instance gave the plaintiffs a decree for the principal amount claimed

by them together with interest to the date of the decree at the rate of one

per cent, per annum, directing that the amount of the decree should be

paid by fifteen annual instalments, that the property should remain charged
with the payment of the amount of the decree, and that should default

be made in the payment of any instalment, or any risk arise of the decree-

holder losing the security of the hypothecated property, the decree-holder

should be entitled to enforce payment of the whole amount due under the

decree.

The plaintiffs appealed to the High Court contending that the Court
of first instance was not competent to make a decree for payment by
instalments, and that it had improperly reduced the rate of interest fixed

by the bond.

Babu Dioarka Nath Mukerji, for the appellants.
Munshi Sukh Bam. for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
PEARSON, J. The appeal must, in our opinion, prevail. The lower

Court has erred in applying the provisions of s. 210, Act X [322] of 1877

'First Appeal, No. 17 of 1879 from a decree of Maulvi Muhammad Maqsud Ali

Khan, Subordinate Judge of Agra, dated the 24th January 1879.

(1) See Binda Prasad v. Madho Prasad, 2 A. 129, where Turner, J., expresses an

opinion to this effect and Olufield, J., a contrary opinion.
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to this suit, which is not a mera suit for money bat asks for the recovery
of the amount of a bond-debt by the sale of the property hypothecated in

the bond. S. 210 was not intended to enable the Courts to set aside and
override such a contract as that on the basis of which the present claim is

laid. The security over the hypothecated property which it gave for the

payment of the debt would be of little value, if it could be so set aside and
overridden. The plaintiffs are entitled to an award against the defendants

of the principal sum (Rs. 12,000), with interest at the rate of twelve per
cent, per annum to date of decree, and to interest from the latter date to

the date of realization at the rate of six per canb per annum, and to their

costs with interest thereon at the same rate; and to be empowered to

recover the amount of the bond debt by the sale of the hypothecated

property. The decree of the lower Courts is modified accordiogly ; and
the costs of this appeal are allowed.

Decree modified.

2 A. 322= 4 Ind. Jar. 461.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice and Mr. Justice Spankie.

BALL (Defendant) v. STOWELL (Plaintiff).* [19th May, 1879.]

Instalment Bond Cause of
arts. 66. 67, 75 and 80.

[R., A.W.N (1881) 157; 8 O.O. 77 (78); D., 20 M. 245 (246); 19 Ind. Cas. 738
O.C. 45.]

16

^
a suit for money due on a bond dated the 15th August

1874, the suit being instituted at Agra in the Court of the Subordinate

Judge on the 16th July 1878. The terms of this bond were ae follows :

"
Know all men by these presents that we the undersigned, Edward

*
First Appeal. No. 154 of 1878, from a decree of J. Alone, Esq., Subordinate

Judge of Agra, dated the 82nd' August 1878.

765
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LATE
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2 A. 320=.

4 Ind. Jur.

413.

Action Act XV of 1877 (Limitation Act), sch. ti,

B and S executed a bond, dated the 15th August 1874, in favour of plaintiff
in consideration of a loan of Rs. 15,000 agreeing to repay the same within three

years from the above date, and covenanting to pay every half-year interest on
the same, at the rate of 8 per cent, per annum

;
and also to pay the premia on

certain policies of insurance made over to plaintiff by way of collateral security.
In the event of failure in payment on due date of interest and premiu, the

obligors made themselves liable to pay the full amount of the bond debt. The
bond also contained the stipulation that it should be optional with the obligee
to claim and, if necessary, to sue for the full amount of the bond on the failure

of any one or more stipulated payment, or on the full expiry of the period of

three years.

Held that the bond was not an instalment- bond, and therefore art, 75, sob. ii

of Act XV of 1877, was inapplicable.

Held, by STUART, O.J., that limitation commenced after the expiration of

the three years allowed by the bond for payment of the debt.

Held, by SPANKIE, J. Art. 80, sch. ii of Act XV of 1877, applies to the suit,

and limitation would run from the date when the bond became due ; [323] that,

according to the stipulation in the bond, it would become due on failure in

payment on date of both the interest and premia, and not on failure in payment
of either of them only.

Held, further, that arts. 67 and 68, sob. ii of Act XV of 1877, were not

applicable to the suit.
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Charles Ball and William DeEussett Stowell, having jointly and severally
borrowed and received the sum of rupees fifteen thousand (Us. 15,000)
from Christopher William Stowell, at Agra, do hereby covenant and agree
to pay or cause to be paid at Agra, unto the said Christopher William

Stowell, or to his order, or to his heirs, executors, and assigns the said

sum within three years from date hereof
;
interest on the same at the rate

of 8 per cent, per annum being payable half-yearly, namely, on the 30th

June and 31st December in each calendar year, and premia on life policies

to be endorsed to the said Christopher William Stowell periodically, accord-

ing to the rules of the Insurance Company."
In the event of failure in the payment on due date of the interest

and premia, and whether advice be or be not given of such defaults, we
hereby jointly and severally render ourselves liable to pay up the full

amount of this bond, or such portion or balance thereof as may be due or

may become due according to the account of the said Christopher William

Stowell, from date of such default to payment of loan in full and other

charges that may or shall be incurred on account of the said loan.
"
It shall be optional to the said Christopher William Stowell to claim

and, if necessary, to sue for the full amount due on the bond, on the failure

of any one or more stipulated payment, or on the full expiry of the period
this bond was originally intended to run, if all its provisions had been

fulfilled by us."

The defendant Ball alone defended the suit ; bis defence to the same

being that it was barred by limitation, in the first place, with reference to

art. 75, sch. ii of Act XV of 1877, inasmuch as interest being payable half-

yearly thb bond was one payable by instalments, and default having been

made in the payment of interest, the period [324] of limitation ran from
the time when the first default was made ; and in the second place, if the

bond was not one payable by instalments, inasmuch as the plaintiff's cause

of action arose on the first default, then the period of limitation ran from

the date of the default, notwithstanding the concluding words of the bond.

The Subordinate Judge gave the plaintiff a decree holding that the bond
was not one payable by instalments but a single bond, where a day was

specified for payment, such day being the 15th August 1877, and that the

suit was consequently one governed by art. 66, sch. ii of Act XV of 1877,

and within time. Against this decree the defendant Ball appealed to the

High Court.

Mr. Hill (Mr. Howard with him) for the appellant. The sole ques-

tion in this case is when did the period of limitation begin to ran ? The

difficulty lias in the
"
optional clause

"
at the conclusion of the bond,

but apart from it, it is clear, on principle as well as authority, that the

suit would be barred. Tbe Subordinate Judge has chiefly discussed the

question Under what particular class of bonds does the instrument in

suit fall ? His finding is, that it is a bond of the description provided for

by art. 66, i.e., a single bond in which a day is specified for payment. In

this, it is submitted, he is wrong. The money was repayable within three

years, that is, at any time the obligors might select within three years.

There is a material and well-recognised distinction between such a case

and one in which the contract is that the money shall be repayable on

the expiration of a given period. It cannot, therefore, be said, from this

point of view, that the money was repayable on a specified day. But

further, the parties stipulate that the money may become payable on the

occurrence of an uncertain event, viz., a default in the payment of interest

and premia, which might happen on any of the half-yearly recurring dates
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on which such payments fell due. If then the bond be a single bond, and
no day be specified for payment, art. 67 will apply, and the limitation

period begin to run from the date of execution. It is, however, submitted

that the bond is not a single bond, but a bond subject to a condition, and

governed by art. 68, or if not that, that it is unprovided for by the Act,

otherwise than by art. 80. It hardly, however, seams material to deter-

mine with strict accuracy under what particular article the bond falls,

since the period in all cases of purely [325] money bonds is three years
from the date when a right to sue for the whole sum secured first accrued,

If this be so, and dealing with the question apart from the
"
optional

clause," there can be little doubt in the matter. The Statute begins to

run when the plaintiff might have first sued for the whole amount : Darby
and Bosanquet on the Statutes of Limitation, p. 18; Chitty on Contracts,

p. 750 ; Hemp v. Garland (l) ; Hurronath Roy v. Maheruliah MullahCZ).
There was, however, a suggestion in the lower Court that supposing
a right of action did in fact accrue to the plaintiff on the first default in

payment of interest, that right was waived, and the argument presumably
was that then, by a series of tacit waivers, the vitality of the bond was

preserved, as each default occurred, until the expiry of the full term of the

bond. But it is submitted there was no waiver here. The conduct of the

plaintiff relied upon to establish a waiver is, I presume, his forbearance to

sue, for nothing else on his part has been proved or suggested, but this is

not enough. There must be an overt act. Simply lying by and witnessing a

forfeiture is not sufficient : Keenv. Biscoe (3) ; Doe v. Allen (4). The argu-
ment is apparently founded on analogies derived from the rule laid down
in art. 75, sch. ii of the Limitation Act : that article, however, clearly shows
that forbearance to sue, per se, does not amount to a waiver, for it is there

provided that the right of suit arising out of a default shali co-exist with

forbearance to sue until the right is altogether barred by the lapse of threa

years. Moreover, unless the effect contended for is expressly given to a

waiver by tha Act, it has not the effect of stopping the running of the

limitation period: Gumna Dambershet v. Bhiku Ilariba (5), where
the authorities are collected. The general rule of law is that once the

Statute has begun to run. nothing can stop it : Act XV of 1877, s. 9 ;

The East India Company v. Oditchurn Paul (6). In the present case

the lower Court has held that the bond falls under an article of the

Limitation Act which is silent as to waiver. If it be conceded that the

Statute began to run when the plaintiff might first have sued for the

full amount of the bond, and that there was no waiver, or, if there

wore, that it was ineffectual, it remains only to be considered whether
the effect of the" optional clause" is to take the case out [326] of

the Statute. It is submitted that it has no such effect ; were it other-

wise, it would involve the anomaly that a person might have two
successive causes of action in respect of one and the same debt. The plain-

tiff here might have sued for the whole amount on the first default, but he
could not do so unless he had then a cause of action for the whole amount.
Mr. Addison, in his work on contracts, thus states the principle :

"
It is

a general rule that where there has once been a complete cause of action,

the Statute begins to run, and that subsequent circumstances which would,
but for the prior wrongful act or default, have constituted a cause of action,

are disregarded." See also the judgment in Hemp v. Garland (1) and

1879
MAY 19.-
APPEL-

LATE
fiVTT

2 A. 322=
j j n(j j nr

(1) lilL J. N.S Q.B.. 134.

(4) 3 Taunt. 78.
(2) 7 W B. 0. B. SI.

(5) 1 B. IX.
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Navalmal Gambhirmal v. Dhondhiba bin Bhagvantrav (I), in the latter of

which cases, Westropp, C.J., observes: "There is, it is true, a proviso in

the bond here that the obligee might waive the right to sue for the whole,
and instead accept payment by instalment?, but that proviso gave him
nothing more than the right of waiver, which the law gave him, which

right, as has been above observed, there is nothing here to show he exer-

cised." In the present case all that the
"
optional clause

''

gives to the

plaintiff is similarly a right to do that which he could by law do, namely,
sue at the expiry of the term of the bond, if in the meantime he preserved
his rights thereunder by waivers of bis antecedent rights of action. It is

hardly necessary to cite authority for the position that the parties to a con-

tract cannot by agreement avoid the effect of the law of limitation : see

however, The East India Company v. Oditchurn Paul (2) ; Krishna Kamal
Singv.Hira Sirdar (3) ; Stotvellv. Billings (4). Statutes of Limitation are

in fact to be strictly applied , see the observation of the Privy Council in

Luchmee Buksh Boy v. Ranjit Bam Panday (5). Interest beyond three

years is not recoverable.

Mr. Conlan, with him the Junior Government Pleader (Babu Divarka
Nath Banarji), for the respondent. The appellant's contention is deprived
of any force it might otherwise have by the circumstance that no such breach

as is contemplated by the forfeiture clause of the bond has occurred. A two-

fold failure on the part of the obligors is there contemplated a failure, that

[327] is, in the payment of interest and premia, not of one without the

other. Interest may not have been paid, but the premia on the life policies

have been regularly paid. Therefore, no cause of action accrued to the

obligee until the full original term of the bond expired. We contend that

the bond comes under art. 66 of the schedule, and that three years have
not elapsed from the day specified for payment. Time does not necessarily
run from the date on which a cause of action accrues, but the periods

given in the schedules are to govern, and these have been fixed by the

Legislature without necessary reference to the date on wbich a cause of

action accrued. For example, in a case of pre-emption, the cause of action

arises on the date of the sale, but the period under the Act does not begin
to run until the purchaser takes possession. We do not deny that parties

cannot by agreement avoid the effect of the Statute, but we submib that

it is competent to parties when entering into a contract of loan to determine

the date on which the loan shall be repayable. Here the obligee is expressly

empowered to sue on the expiry of the full term of the bond. The defend-

ant, having voluntarily given the plaintiff the option of suing either on the

happening of a default or on the expiry of the term of the bond, is estopped
from pleading that his creditor cannot avail himself of the option.

Mr. Hill, in reply. The bond gives a right of action on the failure

in payment of any one or more stipulated payment. A default in payment
of interest is a default in payment of interest and premia, and would
confer a right of action under this bond.

JUDGMENTS.

The following judgments were delivered by the Court:

STUART, C. J. The decree of the lower Court in this case is clearly

right, both in regard to the question of limitation and the joint liability

of the defendants -for the sum decreed. In the lengthened and anxious

(1) 11 B. H. C, R. 155.

(4) 1 A. 360.

(2) 5 M. I. A. 43.

(5) 13 B.L.B. 177 (182).
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argument; of the counsel for the appellant, numerous authorities in the 1879

English Courts, and also in the Courts in this country, were cited to show MAY 19.

that the hood in this case was an instalment bond, and it is chiefly from
a desire to examine these authorities that I have delayed my judgment. APPEL-
I have now carefully considered all the authorities, and find that they all LATE
assume and relate to the case of an undoubted instalment bond In ClVIL
the present case, however, I am quite clear that the bond sued on

[328] is not an instalment bond, butt a bond simply acknowledging the 2 A. 322 =
debt with interest payable half-yearly, with the proviso that if not so paid 4 I D(I. j ar<

the obligors should be liable to pay up the whole amount from date of 451.

such default, that is, from date of failure in payment of interest. As to

the limitation pleaded, the period clearly runs from the expiration of three

years allowed by the bond for the payment of the debt, that is, from the 15th

of August 1877, the date of the bond itself being .the 15th of August 1874.

Such appears to be the real nature and position of the bond, but it contains

an allusion to policies of assurance, and premia thereon, as to which there

is no contract apparent on the face of the bond itself, although there

would appear from the evidence to have been an arrangement of the kind

between the parties to fortify and further secure the bond debt. Be that

as it may, we are only concerned with the decree made by the Subordinate

Judge, and we affirm that decree with costs in both Courts.

SPANKIE, J. The bond recites that the sum of Rs. 15,000 borrowed
from C. W. Stowell, the plaintiff, respondent, obligee, is to be payable with-

in three years from the date thereof (15th August 1874) ; that the interest

is to be payable half-yearly, namely, on the 30th June and 31st December
in each calendar year, that premia on life-policies are to be endorsed to

the said C. W Stowell periodically according to the rules of the Insurance

Company. The second clause recites that in the event of failure in the

payment on due date of the interest and premia, and whether advice be

or be not given of such default, the defendants, obligors, jointly and

severally render themselves liable to pay up the full amount of the bond,

or such portion or balance thereof as may be due, according to the account

of C. W. Stowell, from date of such default to payment of loan in full and

other charges that may or shall be incurred on account of the bond. In
the third clause of the bond there is a condition that

"
it shall be optional

to the said C. W. Stowell to claim, and if necessary to sue for the full

amount due on the bond on this failure of any one or more stipulated pay-

ment, or on the full expiry of the period this bond was originally intended

to run, if all its provisions had been fulfilled by us." There are two defend-

ants, one, Mr. W. De Russett Stowell (son of C.W. Stowell, the obligee),

unreservedly [329] admitted the justice of the claim. The other, E. C.

Ball, acknowledged execution of the bond but pleaded limitation generally.

His counsel, however, contended that art. 75, Act XV of 1877, applies to

the bond, which is one payable by instalments, as interest, the fruit of prin-

cipal, was payable half-yearly ; the plaintiff's cause of action arose when
default occurred which gave him a right of suit, and from that time limitation

would run ; the proviso could not stop limitation from running ; nor, if the

bond is one payable by instalments, does the proviso amount to a subse-

quent waiver, and, therefore, it gives the plaintiff no further right than

the law allowed him before it was written. The Subordinate Judge held

that the bond contemplated in art. 75, sob. ii of the Limitation Act, is one

in which the princiual amount secured by the bond is made payable by
instalments ; that the bond in suit was not payable by instalments, but it

was stipulated that the amount secured by the bond should be paid in a
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1879 lump sum within three years from the date of the bond (15th August
MAY 19. 1874) ; that the lump sum became due on the loth August 1877, and,

therefore, this suit instituted on the 16th July 1878, was within time.

APPEL- The Subordinate Judge also held that the stipulation to pay interest half-

LATE yearly, with the proviso that in the event of default in such payment the

CIVIL principal as well as the interest shall be payable at once, cannot convert
'

the bond into one under art. 75. He further held that art. 68 would nofc

2 A. 322= apply to the bond, as there was no stipulation in it for any penalty ; but

4 Ind. JUP. the bond came under arc. 66 which provides for a single bond or a bond

461. without a penalty, and being of this character the suit was not barred by
limitation. The Subordinate Judge, therefore, decreed in favour of plaintiff

against both defendants. E. G. Ball, defendant, alone appeals from the

decree, and his counsel insisted upon the pleas on which appellant's
defence rested in the lower Court, citing various authorities to show
that, as the bond was one payable by instalments, the cause of action

accrued to the plaintiff on the occurrence of the first default, and that

limitation began to run from that date, the plaintiff not being at

liberty to fall back upon the proviso that it was optional to him to wait

until the term of repayment fixed in the bond had expired ; that there

had been no waiver of the right to sue, and consequently the suit was
barred. Further, it was contended that, even if there was not a bond payable

[330] by instalments, the right to sue accrued when the default provided
for in the bond occurred, and, therefore, the suit was barred ; that

art. 66 did not apply to the deed, as no day of payment was specified in the

bond, and, therefore, limitation ran from the date of execution, and again
the suit was barred. It was also urged that arb. 68, sch. ii, might apply,

. the bond being subject to a condition, but this point was not seriously

pressed, it being contended that art. 80 applied, which refers to a suit

on a bill of exchange, promissory note, or bond herein not expressly

provided for, and the time from which limitation begins to run in such a

suit is when the bill, note or bond becomes payable, and this suit should

be barred, as the cause of action accrued on the first default. I propose
first to deal with these contentions, and then dispose of the remaining

objections in the memorandum of appeal to which I will subsequently refer.

I am not prepared to admit that the bond in suit is one payable by
instalments. There was no contract between the parties that the sum
borrowed should be paid off by instalments, that is to say, there was no

agreement that the money borrowed and secured by the bond should be

repaid in certain portions at different times. Interest may not be a part

of a contract between the parties to it. If there is a condition in a bond
that simple interest should be paid at a certain rate, then it is as much
payable by virtus of the contract as the principal. It is a necessary
incident to the original debb, but it is not a part of the original sum
borrowed. It is the sum of money paid or allowed for the use of the

money lent for a certain time at a fixed rate per cent. It is not added to

the principal as a part of the original debt, bub principal and interest in

case of failure to pay make up the amount due under the bond. If I hold

(as I do hold) that the bond in suit is not one payable by instalments,

then art. 75, sch. ii, Act XV of 1877, does not apply to it. But I am
quite willing to admit that if this article could be applied to it, then

on the ruling of the authorities cited (1) this suit might be barred,

(1) Hemp v. Garland, 12 L. J. N. S.. Q. B., 134; Karuppanna Naak v.

Nallamma Nayak, 1 M. H. C. R. 209 ; Navalmal Gambhirmal v. Dhondibabin

Bhagvantrav, 11 B. H. C. E., 155.
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assuming that the circumstances of this case are on all fours with 1879
those quoted, and that there had been no waiver. I was at first disposed to MAY 19.

[331] apply art. 66 to the bond, accepting the conclusion of the Court
below on this point. The bond at first sight appears to be a single bond, APPEL-
no penalty being attached to it, in which a day is specified for payment, LATE
and the time from which limitation begins to run is the day so specified. n1VTT.

It is true that the day, the 15th August 1877, is not so specified in so

many words. But the debt is to be paid within three years from the date 2 A. 322=
of the bond : any one is entitled to tender payment of a debt of this nature 4 i n(j t JM>
within the time fixed for its repayment, and the bond in suit allows this jgl.
to be done, but the time at which the debt must be repaid is specified in

this case, and the last day would be the 15th August 1877. If this be

so, the suit clearly is, unless otherwise barred, not beyond time, as it was
instituted in 1878, and the period of limitation is three years from that date.

If this view be correct, then art. 67 does not apply, as it cannot ba said

that the bond is one in which no day for repayment has been specified.

Had the bond been silent in this respect the period of limitation would

begin to run from the date of its execution, and art. 67 would have applied.

I have, however, no doubt that art. 68 is not appropriate, as I do
not find that the bond is subject to a condition. In the third section

of the Limitation Act (XV of 1877)
"
bond

"
includes any instrument

whereby a person obliges himself to pay money to another on condition

that the obligation shall be void, if a specified act is performed, or is

not performed, as the case may be. Bearing in mind this interpretation
of the word bond, and applying it to sch. ii of the Act, the instrument
now before us does not contain any condition of the nature described

in s. 3, and, therefore, it does not come under art. 68. But, as I have

already stated, the learned counsel for the appellant did not press this

point. But the learned counsel for the appellant has argued that

art. 80, sch. ii of the Act applies, and, after full consideration of the

point, I come to the conclusion that there is something more in the bond
than meets art. 66. It is a single bond, and there is a day specified for

payment, but there is also a liability for immediate demand of the

entire amount due before the expiration of the term of the bond on the

occasion of default of payment. This provision may, and, I think, does

take the bond out of art. 66, and, in the absence of any provision for

it in the schedule, places it under art. 80, and the limitation would
run from the date when the bill, note, or bond became due. This brings us

to the [332J very serious contention as to the date when the cause of

action accrued. Whether this be or be not a bond payable by instalments,
it is urged that the right to sue accrued when the default occurred, and that

limitation began to run from that date. The authorities cited to us and

already referred to relate to bonds payable by instalments, but it is argued
that the principle laid down in the Indian cases and in Hemp v. Garland (1)

applies equally to any bond in which the right to sue is.gieen on the

occurrence of a default It is laid down that if a plaintiff chose to wait

till all the instalments became due, no doubt he might do so. But that

which was optional on the part of the plaintiff would not affect the right

of the defendant, who might well consider the action as accruing from the

time the plaintiff had a right to maintain it. On the principle that every

person is bound to sue when there is a complete prepent cause of action,

the question in this case would be, when did the cause of action arise ?

(1) 12 L.J.N.8. Q.B. 134.
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1879 When the defendant failed (If he did fail) to pay the interest on the first

MAY 19 half-year and premia, or when the bond became payable on the loth

August 1877 ? The bond certainly recites that in the event of failure of

APPEL- the payment on due date of the interest and premia the defendants were

DATE liable to pay the full amount of the bond, or such portion or balance as

CIVIL might be found to be due according to plaintiff's account. But the third

clause leaves it optional with plaintiff to claim his money at once, and if

2 A 322= necessary to sue for the full amount due on the bond, on the failure of any
4 Ind Jur. one or more stipulated payment, or he might sue when the term of repay -

461. ment fixed by the bond had fully expired. Bub it is contended on the

further authorities cited (1) that
"

if to an action for the original cause of

action the Statute of Limitations is pleaded, upon which issue is joined,

proof being given that the action did clearly accrue more than six years
before the commencement of the suit, the defendant, notwithstanding
any agreement to inquire, is entitled to the verdict." In the Full Bench
ruling of five Judges of the Presidency High Court (2), it was ruled

by a majority of four Judges, one Judge alone dissenting, that no arrange-
ment between parties could be recognised which enlarged the period of

limitation allowed by law for the execution of decrees, and it was observed

in that decision : "If a man having a [333] cause of action against another
to recover immoveable property, or to recover money, or to recover damages
for a trespass upon his land, or for an assault, should say,

'

I will not sue

you for twenty years,' he would not acquire a right to sue after the period
of limitation fixed by law : if he docs noc intend to give up his right
to sue at all be must take care not to bind himself beyond the time with
which the Law of Limitation allows him to sue." This Court also re-

cognised the force of this ruling in the case of Stowell v. Billings (3).

It is true that by the terms of the contract between the parties an

option is given to the plaintiff either to take his money at once on the
occasion of default or to postpone his suit until the full term of the bond
has expired, and the contract in this respect may be supposed to represent
the true meaning of the parties and might not unreasonably be construed
in favour of the plaintiff, who was at liberty to elect which of the two
courses he would adopt. But the Act of Limitation would still control

his choice. Mr. Justice Story has remarked on the Statute of Limitation

that
"

it was intended to be a statute of repose. It is a wise and benefi-

cial law, not designed merely to raise a presumption of payment of a just
debt from lapse of time, but to afford security against stale demand after

the true state of the transaction may have been forgotten, or be incap-
able of explanation by reason of the death or removal of the witnesses."

The Indian Law of Limitation certainly insists upon the peremptory
strictness with which its provisions are to be enforced, and it fixes upon
the Courts an obligation to dismiss all suits, appeals and applications
made after the peroid of limitation as prescribed in sch. ii of the Act,

although limitation has not been set up as a defence. The words, there-

fore, already cited from the Presidency Full Bench ruling (2), "If he does

not intend to give up his right to sue at all, he must take care not to bind

himself beyond the time within which the Law of Limitation allows him
to sue," may be quite relevant to this case. For if it can be established

that there was a default on which a right of action was given to the obligee-

to sue, there would be a good defence on the plea of limitation.

(1) The East India Company v. Oditchurn Paul, 5 M. I- A. 43.

12) Krishna Kamal Singh v. Hira Sirdar, 4 B.L. R. F.B.101.
(3) 1 A. 350.
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[334] It has been argued below by appellant's counsel that the third 1879
clause ia the bond contemplates the occurrence of default of payment either MAY 19.

of interest or premia as giving rise to an immediate cause of action, and
that it is not necessary that the default should be in the payment both of APPEL-
interesfc and premia, although there had been default of this nature as a LATE
matter of fact : on the other hand, it is contended by respondent's counsel QIVIL
that the words in the third clause

"
any one or more stipulated payment)

"

refer to the terms of the second clause
"

in the event of failure in the pay- 2 A. 322=
ment on due date of the interest and premia," and, therefore, thera must 4 |D(|. jajl^
be a default in the payment both of interest and uremia, and that it is 451.

solely on condition of both these events happening that the obligors made
themselves liable to an immediate demand of the entire sum due. It seems
to me that the terms of the bond in the second and third clauses read

together, and they must be so read in order to understand the real mean-

ing of the parties, provided for the default both of interest and premia, at d
that in the event of default in the payment either of interest or premia on'y,
and not of both, the obligee is not called upon to choose whether he will

at once demand the amount due, or postpone his suit until the full term of

the bond has expired. I therefore would hold that if the default does not

extend beyond the interest or premia, a complete and present cause of

action has not arisen. It is admitted that no interest has bean paid on
the bond, but it has not been established that there has been any default

in respect of the premia. The bond is very carelessly or inaccurately ex-

pressed in words :

"
Interest on the same at the rate of 8 per cent, per

annum being payable half-yearly, namely, on the 30th June and 31st

December in each calendar year, and premia on life policies to be endorsed

to the said Christopher William Stowell periodically, according to the rules

of the Insurance Company." But owing to the form and position of the

words used and to the punctuation, there is some ambiguity. It has been

argued that the premia on life policies are, by the terms of the bond, to be

endorsed to the obligee periodically, but this is not to my mind the

meaning of the bond or the intention of the parties. The meaning doubtless

is that the interest and premia are to be payable, the former half-yearly, on
the dates named, the latter periodically, according to the rules of the

[335] Insurance Company. This may be gathered from the succeeding
clause which shows what is to be regarded as a default :

"
In the event

of failure in the payment on due date of interest and premia." These are

the words. The punctual payment of the premia is necessary to keep the

policies alive. There was no necessity to endorse the receipts for premia.
The life-policies, in order to make the security more perfect, might be

formally assigned to the obligee ; but it was no part of the condition, the

breach of which would give to the obligee the right of calling in his money at

once. If the words "being payable" had been added to
"
premia,

"
thus,

"
and premia being payable on life policies to be endorsed to the said

Christopher William Scowell periodically, according to the rules of the

Insurance office," there would have been no room for doubt as to what was
meant. The life-policies, though not endorsed to plaintiff, were nevertheless

in his possession and were filed by him and are on the record of this case.

There has been no default in the payment of the premia. The plaintiff

has filed the evidence of the regular payment of the half-yearlv renewal

premia required by the Company's rules. There are on the record receipts

for such premia on Stowell's life-policy, dated 13th May 1876, 13th

November 1875, and 5th December 1876, respectively. There is a joint

receipt to Messrs. Ball and Stowell of payment of the half-yearly renewal

773



2 All. 336 INDIAN DECISIONS, NEW SERIES [Yol.

1879
MAY 19.

APPEL-

LATE

CIVIL.

21.322 =
4 Ind. Jur.

461.

premia on Stowell's insurance due on the 10th day of May 1878. There
are receipts for the payment of the half-yearly premia on the life of Ball,
dated 13th May 1875, 13fch November 1875, and 5th December
1876. These receipts show that there waa no default in the payment of

Stowell's premia up to the 10th May 1878, or of premia on Ball's life up
to the 13th day of November 1876, consequently if there had been default

after that date, and a cause of action bad arisen, the suit would be within
the period of limitation, assuming that the suit waa one coming under
art. 80, sch. ii of the Limitation Act. Besides these receipts there are Posi-

tive Promissory Notes for Rs. 166-10-8 each under the policies both of

Ball and Stowell payable to bearer three months after sight, and the death
of Ball and Stowell respectively, and redeemable three days after presenta-
tion at the office of the Positive Government Security Life Assurance

Company, Limited, according to the rules of the Company, which were
in the possession of plaintiff. Of all [336] these receipts and notes one
only was filed by the defendant Ball. The promissory notes payable on
the death of Ball are dated 13th November 1874, 13th May 1875,
17th November 1875, 17th May 1876, 8th December 1876, and 18th

June 1877. Those payable on the death of Stowell are dated 18th
November 1874, 13th May 1875, 17th November 1875, 17th August
1876, 8th December 1876, 18th December 1877, and 12th June
1878. With this evidence before us which shows that there has
been no default in the payment of premia, and entertaining the opinion
that the default giving rise to a right of immediate demand for payment
of the amount due on the bond before its expiration must be a default in

respect of both interest and permia, I must come to the conclusion that

there was no such default that gave to the plaintiff a complete and present
cause of action. Therefore the contention that more than three years
had elapsed from the date of default, and thereby the suit was barred, fails,

the suit being within time, and the debt being acknowledged by one
defendant and execution of the bond by the other, limitation alone being

pleaded, the plaintiff would be entitled to a decree.

I have now considered all the points involved in the first to the fourth

plea inclusive. There are two other pleas to be noticed, the fifth and sixth.

The fifth plea has no force, for if the interest had been barred by
limitation, the suit must have been barred by the same limitation. The
plea was not pressed before us, and I only notice it because it is on the

memorandum of appeal. The sixth plea that the Judge should have
dismissed the suit with costs is disposed of by this judgment.

I would dismiss the appeal, and affirm the decree of the lower Court*
with costs.

Appeal dismissed.

2 A. 836.

APPELLATE CRIMINAL.

Before Mr. Justice Spankie.

EMPRESS OF INDIA v. MURLI. [17th July, 1879.]

High Court, Powers of Revision Act X of 1872 (Criminal Procedure Code), s. 297.

Held, that great laxity in weighing and testing evidence is a material error in a

judicial proceeding, within the meaning of s. 297 of Act X of 1872.

JR., 14 B. 331 (345).]
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[337] AT a Sessions for jail delivery held at Agra on the 27th April

1875, seven prisoners, viz., Harphal. Dipa, Bhawani, Dhan Singh, Bhima, JULY 17.

Murli, and Jhentar were charged with the offence of dacoity. Jhentar was

acquitted, and the first six were convicted and sentenced to transportation APPEL-

for life. Murli was sent to the Andaman Islands, to undergo the sentence LATE
of transportation for life. From there and through the Chief Commissioner CRIMINAL.
of the Andaman and Nicobar Islands he forwarded his petition of appeal
to the High Court in the month of May 1879, urging in his petition of 2 A. 336.

appeal that, through want of friends and funds, he could not appeal before.

The petition of appeal was received by the High Court, and was heard by
Mr. Justice Spaukie, by whom the appeals of the first five were heard and

disposed of.

JUDGMENT.
The following was the judgment delivered by
SPAISKIK, J. The petitioner, convict No. 21013, Murli, is under-

going sentence of transportation for life in the penal settlement of Port
Blair. He was convicted on the 27th April 1875, by Mr. H. G. Keene,
the Sessions Judge of Agra, on a charge of dacoity, under s. 395 of the

Indian Penal Code. Six other persons, Harpbal, Dipa, Bhawani, Dhan
Singh, Bhima, and Jhentar were tried at Agra with him. Jhentar was

discharged by the Sessions Judge, and the others, including Murli, were

transported for life. Th five persons appealed to this Court, and on the

26th June 1875 were acquitted, and it was directed that they should be
released. Murli did not appeal at the time, but does so now in a petition

received through the Chief Commissioner of the Andaman and Nicobar
Islands and Superintendent of Port Blair and Nicobars, that officer follow-

ing the instructions conveyed to him in the letter of the Secretary to the

Government, Home Department (l). Murli states that he was under-

going imprisonment for two years, on conviction of the offence of being in

possession of stolen property, knowing the same to have been acquired by
theft, when he was named by Pita, an informer, as having been one of the

persons concerned in daooity. He was put on his trial before the Sessions

Judge of Apra, and convicted arid sentenced to transportation for [338] life.

Five persons appealed and were released. But he (Murli) was unable to

represent his case at that time, having neither funds nor friends. Since

his arrival in the penal settlement he has succeeded in obtaining a copy
of the judgment of the Sessions Judge of Agra, and now appeals from the
order passed by him. The prisoner ought to have appealed to this Court
in sixty days from the date of the sentence, the 27th April 1875. The
period of limitation has so long expired, and the explanation of the delay
in appealing, though there may be some truth in it, is not altogether

satisfactory, that I feel compelled to disallow the appeal. It is the case

that all convicts have a right of appeal once, but that right is subject to

the law of limitation, and I think that it would be unwise so to apply
s. 5 of this law as to encourage the idea amongst the convicts of a penal
settlement that they can at any time, as in this case, five years after the

date of their conviction, appeal to this Court. At the same time, being
well acquainted with the facts of the case, as I decided the appeal of the

five other persons who had been transported for life, I am quite prepared
to admit the petition as one for revision of the proceedings.

(1) Mr. Bernard, C.S.I., Officiating Secretary dated 14th April 1879. to Superinten-
dent o( Port Blair and Nioobar islands.
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1879 The case of Murli is on all fours with that of Harphal and others,
JULY 17. and tne same reasons which influenced my decision with respect to those

appellants, lead. me now to say that there is no satisfactory evidence to

APPEL- justify the conviction of Murli, and he ought to ba released. My reasons

LATE W*M appear from the copy of my judgment in the case of Harphal

CRIMINAL an^ o^061"

8 which I have directed should be put up with this proceeding.
I cannot at this time remember how it happened that I did not consider,

2 A. 336. as a Court of Revision, the case of the petitioner. I can only attribute

my not having done so to the uncertainty that prevailed in this respect
as to whether the Court was at liberty to interfere with the conviction

of a prisoner who had not appealed (when dealing with the case of any
person tried with him who had appealed), simply on a question of

credibility of evidence. Later decisions both of this and of other Courts
for years past have not tended to remove this uncertainty as to what is or

is not a material error in a judicial proceeding. I am myself inclined,

indeed I have acted in other cases in this view, to regard great laxity in

weighing and testing evidence as a material error in a judicial proceeding,

[339] and looking at the trial in this case, it would seem to me that there

had been great indifference and laxity on the Dart of the Sessions Judge in

this respect. Accepting, however, the judgment of this Court in Fall

Bench in the matter of Hardeo (1) I believe that I have the power of inter-

fering now with the conviction of Murli. If we are not precluded by a

judgment of acquittal from exercising the power of revision under s. 297 of

Act X of 1872, we cannot be precluded from doing so, where there has

been a conviction on evidence which has received no sifting, and which
in many respects is so transparently false that, if it had been at all tested,

its falsehood could not have escaped notice. And in this opinion I am for-

tified by the amended new Code of Criminal Procedure of 1879. It seems
that the dubious character of s. 297, .Act X of 1872, has now been fully

admitted. Section 439 of the amended Code, if it stand in the Act when
passed, provides that the High Court as one of Eevision may exercise all

the powers of an appellate Court with regard to appeals from convictions.

Being of the opinion that I have the power of revision in this case, in

which opinion my honorable colleagues, to whom the papers have been

circulated, acquiesce, I have no hesitation in saying that the conviction of

Murli ought not to be maiutained, but that he ought to be at once released.

I therefore annul the conviction of Murli and the sentence passed upon
him and direct his release.

Conviction quashed.

2 A. 339.

APPELLATE CRIMINAL.

Before Mr. Justice Oldfield.

EMPRESS OF INDIA v. THOMPSON. [18th July, 1879.]

Adultery Act XLV of 1860 (Penal Code), s. 497 Compounding of Offences Act X of
18V2 (Criminal Procedure Code), s. 188.

N charged T with having committed adultery with his wife. On inquiry into

the charge by the Magistrate, the case was committed to the Sessions Court for

(1) 1 A. 139.
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trial when T was convicted. T appealed to the High Court. After conviction N 1879
and his wife were reconciled, and N at the hearing of the appeal asked for leave JULY 18
to compound tbe offence. Held, that at that stage of the case sanction could not
be given to withdraw the charge.

JR., 11 A.L.J. 13 = 14 Cr. L.J. 46= 18 Ind. Gas. 270.]
APPEL-

LATE
ONE Nufcfcall charged one Thompson with having committed adultery CRIMINAL

with his wife. The case was inquired into by the Magistrate [340] and
committed to the Sessions Court, by which the accused was convicted and 2 A. 339.

sentenced to one year's rigorous imprisonment. He appealed to the High
Court against the conviction and sentence. After the conviction the
husband and wife ha 1 been living together, and the husband at the hearing
of the appeal asked permission of the Court to be allowed to compound the

offence.

Mr. Leach, for the prisoner.

JUDGMENT.
The judgment of the Court, so far as it is necessary for the purposes

of this report, was as follows :

OLDFIELD, J. Since the conviction by the Sessions Judge the com-

plainant has taken his wife back Co live with him, and has asked this Court
to be allowad to coinuouni the offence, a sanction which cannot be given
at this stage of the proceedings, but looking to the existing relations between
the parties and the fact tnat tbe prisoner Thompson has been in custody
since the 5sh Mtv, tae Jjura is of opinion that the punishment already

undergone will suffice, and his release is directed.

Appeal allowed.

2 A. 340 (F.B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Spankie,
Mr. Justice Oldfield, and Mr, Justice Straight.

EMPRESS OF INDIA v. MANGU AND OTHEBS. [2nd September, 1879.]

Act X of 1372 (Criminal Procedure Code), ss. 272, 297 Arrest pending Appeal.

When an appeal has been preferred under s. 272 of Act X of 1872 the High
Court may order the accused to be arrested pending the appeal.

ONE Mangu and six others had been tried on charges of culpable homi-

cide not amounting to murdar, and voluntarily causing grievous hurt, by the

Sessions Judge of Saharanpur and acquitted. The Local Government

appealed to the High Court against the judgment of acquittal. After the

admission of the appeal, the Junior Government Pleader applied for the

arresb of the accused uending the appeal. Tbe application was made to

Straight, J., who referred the same to the Full Bench of the Court for

disposal.

[341] The Junior Government Pleader (Babu Dwarka Nath Banarjii,
in support of his application, referred to Queen v. Gobind Tewari (1). He
further contended that the arrest sought for was only as a means to

compel the attendance of the persons accused before the Court. Tbe
admission of the appeal revives the charge.

A I 98

(1) 1 C. 281.
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1879 JUDGMENTS.
SKP 2

_' The following judgments were delivered by the Full Bench :

FULL STUART, C.J. I concur in the opinion expressed by Mr. Justice

BENCH Oldfield. I also agree with Mr. Justice Straight in holding that under
'

s. 297 of the Criminal Procedure Code the re-arrest of the accused for the

2 A. 340 purpose of the appeal may be made.

(F.B.). SPANKIE, J. On the point submitted to us, I accept the ruling in

Queen v. Gobind Tewari (1), and approve the argument of the Legal
Remembrancer in support of bis contention that the Court had power ta

order the arrest of the accused. I observed at the hearing of argument in

this case that if the contention quoted in the case referred to above could

not be maintained, the High Court, under s. 297 of the Criminal Procedure-

Code, in any case coming to its knowledge, might, if it appeared that there

had been a material error in any judicial proceeding of any Court subordi-

nate to it, pass such judgment, sentence or order thereon, as it thought fit.

It is not provided that the order passed should be final, and it might; be one

preliminary to a judgment in appeal. I do not, however, insist upon this

view. I may observe that the draft Bill of the Criminal Code as amended
s. 427 expressly gives the power to the High Court to order the arrest

of the accused person when an appeal is presented to it under s. 417,
which corresponds with s. 272 of the current Code, except as to this power
of arrest. The ruling, too, of the Calcutta Court referred to above (1) is

cited as the marginal note to s. 427, and the proposed section is the same
as para. 3 of s. 168 of Act IV of 1877, "The Presidency Magistrates Act,"

by which the High Court may order the accused person to be arrested,

committed to prison, or held to bail, when the public prosecutor appeals
on behalf of the Local Government against an acquittal, dismissal, or

discharge.

OLDFIELD, J. I concur in the view taken by the learned Judges of

the Calcutta High Court in Queen v. Gobind Tewari and others (1).

[342] The admission of an appeal revives the proceedings against the

accused person who has been acquitted, and the apoellate Court, which
has power, under s. 272 of the Criminal Procedure Cocle, to pass such

judgment, sentence or order, as may be warranted by law, can, I appre-

hend, under the powers so conferred, compel the appearance of the accused

person before it, and order his arrest.

STRAIGHT, J. At the hearing of this reference I entertained some
doubt as to the power of this Court, upon the admission of an appeal
under s. 272 of the Criminal Procedure Code, to order the re- arrest- of the

person or persons who had been acquitted. I am not altogether clear

upon this point now, despite the reasoning of the case (1) quoted by
Mr. Justice Oldfield, but I may refrain from coming to any determinate

opinion as to that, seeing that under the proposed new Code of Criminal

Procedure such difficulty cannot recur. Moreover, I think, that under
s. 297, it having come to the notice of this Court that the accused were

improperly discharged, an order may be issued for their arrest. Let the

Magistrate, therefore, arrest the accused, and keep them in custody till

the appeal is disposed of.

Application allowed.

(]) 1 0. 281.
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2 1.3)2.

APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Straight.

1879
JULY 8.

THAMMAN SINGH (Plaintiff) v. GANGA BAM AND OTHERS (Defendants).*
[8th July, 1879.]

Decree What it is to contain Act X of 1877 (Civil Procedure Code), s. 206.

The plaintiff sued on a bond in which real property was hypothecated. In his
claim the property hypothecated was detailed, and the property itself was
impleaded as a defendant, and he obtained, a decree in the following terms:
"
Decree for plaintiff in favour of his claim and costs against defendant." Held

that the decree was to be regarded as simply for money and not for enforcement
of lien.

[P., 2 A. 345 ; 3 A. 389 (392) (P.B.) = A.W.N. (1881), 43 ; D., 11 B. 177 (179.)

THIS was a suit by the plaintiff for possession of one biswa zemin-
dari share in mauza Kaili, in pargana Badaun, by setting aside [343] the

auction-sale of the same in favour of the defendants. His claim was
based on tne following ground : That he had purchased the property in

suit, and that after bis purchase Gauga Bam, one of the defendants, caused
the same to be sold by auction in execution of his decree against one

Azim-ud-din, at which sale the other defendants, Ahmad Husain and
others, purchased the same ; that the decree in favour of Ganga Bam was
a mere money-decree, and therefore the property was not liable to be sold

in execution thereof, as previous to the sale it bad passed to the plaintiff.

The defendants, auction-purchasers, contended that the bond on which

Ganga Bam obtained bis decree was prior to the sale under which plaintiff

claimed the property, and that in it the aforesaid zemindari share was
hypothecated as security for the debt due on the bond ; that, in his claim

on the bond, Ganga Bam had detailed the property, and the property itself

had been impleaded as defendant, and that the decree which was in the

words following,
"
Decree for plaintiff in favour of his claim and costs

against defendant," was both for the money and enforcement of lien.

The Munsif, holding that as in the claim both the property and the

person of the defendant were impleaded as defendants, and that as the

decree passed was in his favour and against the defendants, the decree

was therefore one for the enforcement of the lien and not a mere money-
decree, dismissed the plaintiff's claim. On appeal, the Subordinate Judge,

agreeing with the Munsif in his construction of the decree, dismissed

the appeal. The plaintiff, thereupon, appealed to the High Court, con-

tending that the decree did not give the plaintiff in that case the relief ha

sought, viz., the enforcement of his lien against tbo property.
Mun&hi Sukh Bam, for the appellant.
Pandit Ajudhia Nath, Mir Zakur Husain, and Maulvi Obeidul Rah-

man, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by

STRAIGHT, J. The simple point in this case is whether the decree

obtained by the defendant Ganga Bam against his judgment-debtor is to

Second Appeal, No. 115 of 1879, from a decree of Maulvi Z*in-ul-ab-din, Subordi-

nate Judge of Shabj-ihanpur, dated the 14th November 1878 affirming a decree of Rai

Baghu Nath Sahai, Munsif of Eastern Badaun, dated the 5th August 1878.
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1879
JULY 8.

APPEL-

LATE

CIVIL.

2 A. 342.

be regarded as one for enforcement of lien or simply for money. It is true

that, in the claim itself, the hypothecated property is detailed and the

property itself is impleaded as a [344] defendant, but the decree is quite
silent about it and thus disposes of the suit :

"
Decree for plaintiff in

favour of his claim, and costs against defendant." It was urged for the

respondents, auction- purchasers, that a liberal construction should be

placed upon the terms of the decree, and that it may reasonably be read

as carrying relief against the property hypothecated. We think this

argument should not be allowed to influence us and is inapplicable, where
the Legislature has in the most specific terms directed how a decree

should be shaped and what details it should contain.

(i) The number of the suit.

(ii) Names and description of parties,

(iii) Particulars of the claim.

(iv) Shall specify clearly the relief granted or the determination of

the suit.

(v) The amount of costs incurred in the suit, and by what parties

and in what proportion they are to be paid.
It is admitted by the respondents that the decree in this case is vague

and defective : but they urge that read by the light of the claim, ios intention

is obvious, and that it may fairly ba interpreted as being one for the

enforcement of lien. There are certain broad rules by which construction

of Acts is guided, that are perfectly well known and recognised, but it does

not appear to us that they could be applied here, nor do we think that we
have any right to treat this as a question of construction at all. The
s. 206 of Act X of 1877 has, in the details already set out, laid down in the

most explicit way, what the contents of a decree are to be :

"
Shall specify

clearly the relief granted," and if there be an omission in the decree so that

the relief given by it does not in terms go to the extent askud, we do not

think it is part of the duty of this Court, or, indeed, of any other, toimuort
words for the purpose of stretching its operation. The Court making the

decree must be presumed to have expressed the relief it was prepared to

give, and the words
"
Decree for plaintiff in favour of his claim and costs

against defendant" have, in our judgment, nothing about them specifaing

clearly, as required by the Act, any relief in the shape of enforcement of

lien against property [345] hypothecated. The argument for elasticity

in construction of the terms of a decree urged by the respondent woull, if

admitted, be productive of the greatest confusion and inconvenience, and
involve a continued conflict of decisions. We must take the decrees as

we find them, and not embark into speculation as to what was the inten-

tion of the Court passing the decree. Under these circumstances we decree

the appeal and plaintiff's claim with costs.

Appeal allowed.
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2 A. 343.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

1879
JULY 8.

HARSUKH (Defendant) v. MEGHRAJ (Plaintiff)* [8th July, 1879.]

Decree What is to contain Act VIII of 1859 (Civil Procedure Code), s. 189 Act X of
1677 (Civil Procedure Code), s. 206.

Where the plaintiff by his claim sought for a decree for money and enforcement
of lien on the property hypothecated in the bond on which the claim was based,
and he obtained a decree for t,he

" claim as brought
"
without any specification in

it as to the relief be sought by charging the property hypothecated, held that such
a decree was a decree for money only, and did not enforce the charge on the

property.

Muluk Fuqueer Bakhsh v Manohur Das (1) followed.

[P., 3 A. 388 (392) (F.B.) = A-W.N. (1881) 43.]

THIS was an appeal from the decision of the Judge of Meerut reversing
the Decree of the SuboriHoate Ju 'ga of the District. The facts of the case

and the grounds of contention hefore tha High Court appear sufficiently
from the following judgments of the Court.

Babu Jogindro Nath Chaudhri, for the appellant.
The Junior Governmpnt Pleader (Babu Dwarka Nath Banarji) and

Babu Oprokash Ghandar Mukarji, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

SPANKIE, J. In this case the facts were admitted. The only question
for decision is, whether the original decree obtained by appellant charged
the property in suit for the satisfaction of the amount decreed.

The Subordinate Judge held that the property was so charged. The
suit was one to enforce a lien. The judgment declared the [346] lien

good and valid. The claim was decreed as brought. The Subordinate

Judge allows that the decree was not properly prepared, but there can be

no question as to what was granted by the decree. It was not a part but

the whole of the claim which was decreed, and this included the enforce

ment of the lien against the property. The Subordinate Judge did not

consider the precedent Muluk Fugueer Bakhsh v. Lala Manohur Das (1),

which was brought to his notice, to be applicable to the case. In appeal
the Judge held that the words

"
decreed virtually

"
do not amount to a

specific decree that the plaintiff may recover the amount of his claim by
the sale of the property hypothecated. He therefore decreed the appeal
and reversed the decision of the Subordinate Judge.

The defendant, appellant, relies upon the decision of the first Court.

The wording of the sections beiring upon decrees is the same both in

Act VIII of 1859, and Act Xof 1877, as regards the points which relate to

the case before us. The particulars of the claim are stated in the body
of the decree, the subject of dispute, but

"
the relief granted" is not speci-

fied cleirlv. The claim is
"
de -re id virtually

"
is not a clear specification

of the relief granted. In this respect I have no hesitation in agreeing with

* Second Appeal. No. 146 of 1879, from a decree of R. M. King, Esq., Officiating

Judge of Meerut, dated the 12th November 1*7^, reversing a decree of Babu Kaabi Nath

Biswas, Subordinate Judge of Meerut, dated tbe llth July 1878.

(1) H.C.R, N.-W P. 1870, p. 29.
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APPEL-

LATE

CIVIL.

1879 the Judge. The Subordinate Judge does not consider that the case cited (1)

JULY 8. is applicable to the present case. But in the case the plaintiff in a
former suit had not confined himself to asking for relief in the shape of

of what is called a mere money-decree, he sought also to enforce his charge
against the land. The decree which was passed ex parte, after reciting
the substance of his plaint, was clearly confined to giving him a decree

for the money against the person. The Court; (Morgan, C.J., and Ross, J.)

2 A. 343. held that they were bound to give effect to the decree according to the plain

meaning of the language used, and this clearly gave relief merely against
the person for the debt. The Court added :

"
If the plaintiff, from negli-

gence or other cause, omitted to prefer the portion of his claim which

sought to charge the land, or, having preferred it, was content to accept
an imperfect adjudication, or one which awarded him only a part of the

relief claimed, he cannot now bring forward [347] in a fresh suit matter
which might well have been disposed of. The decree made was not

questioned either in appeal or by review."

The principle upon which the ruling proceeds appears to be very

applicable to this case, and to the decree in which the particulars of the

c).aim are stated, and the suit was one in which the plaintiff certainly
desired to enforce his lien against the hypothecated property, but the

decree is silent in respect to this particular relief. It states that the claim

is virtually decreed against the defendant. There is no addition of the

words by sale of the property hypothecated in the bond. The decree

.therefore was imperfect and did not give the relief asked for, and the plain-

tiff should have got it amended, or have applied for a review, or should

have appealed against the decree in order to have it brought into agree-
ment with the judgment.

A majority of the Court in Eegular Appeal, No. 75 of 1873, decided

by the Full Bench on the 30bh June 1876 (2), held upon a reference to

the Court at large that, in a case decided in accordance with a confession

of judgment, in which the following words appear,
"
The whole of the

property as entered in the deed will remain hypothecated and mortgaged
till payment of the entire demand," but in which the operative part of the

decree was one
"
for the amount claimed with costs and interest against

the defendants, who have promised to pay the amount within two years,
on their confession of judgment admitted by the plaintiff," the decree was

merely a money-decree. One of the learned Judges who formed the

majority observed :

"
It seems to me impossible to hold that it is more

than a mere money-decree: the relief granted is money only, nor is it

provided that the money may be realised by the sale of any particular

property, by reason of its hypothecation for the purpose. No doubt it

appears that the decree was passed in accordance with a confession of

judgment, and does not include all the purport thereof. There is reason

to believe that it was imperfectly drawn out, and that its imperfection is

detrimental to the decree-holder. It was competent to him to have applied
for its correction, bub it is not competent to us to rule that it is other

than a mere money-decree, in the terms in which it has been drawn.'*

[34-<] We are, I think, bound to follow the opinion of the majority
of the Full Bench in 1876 (3). A judgment, however, of a Division Bench of

this Court in Azim-ul-ldh Khan v. KishenLal (4) was shown to us in which

(1) H.C.R. N.-W.P 1870, p. 29. (2) Unreported.
(3) R. A. No. 75 of 1873, decided on the 30th June 1876 unreported.
(4) S. A. No. 155 of 1877, decided on the 19th Deoember 1878 unreported.
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the learned Judges took a different view, and one of them seems to have

changed his opinion. In that case, according to the memorandum of

appeal, the decree in words was to the effect that
"
the claim be decreed

with costs and interest," and the Subordinate Judge held that in the

decree there was DO order respecting the enforcement of the lien, nor is

there an order that the money would be realised by an auction-sale of the

property. There was no order in the decree referring even in the most
distant manner to the hypothecated property. The Subordinate Judge
admitted that this might have been carelessness in preparing the decree,

but considered that the decree-holder should have had it amended. In

appeal the learned Judges held that the first Court
"
had rightly construed

the decree to be not merely a money-decree, but a decree also for the

enforcement of the lien, and the claim was for the recovery of the bond-

debt, by the enforcement of the lien."

This decision is quite opposed to the opinion of the majority of the

Court in 1876 (1) and it may have been that the Subordinate Judge
misapprehended what the decree did recite. The Munsif, however, admitted

in his judgment that the word
"
kifalat" (pledge) had been omitted in the

decretal order owing to an error on the part of the decree-clerk. The former

decisions refer to the time when Act VIII of 1859, was in force, but under
the current Act X of 1877, the wording of s. 206 is still more stringent ;

now itsays that the "decree must agree with the judgment," words not found

in the corresponding section of Ace VIII of 1859, and the section further

provides means for the amendment of a decree, if it is found to be at variance

with the judgment, so as to bring it into conformity with the judgment.

Appeals also are admissible under the new Act not only from decisions but

from any part of them, so that every facility is offered for the correction of

decrees. Tbis being so, I think that we should not in any way show
tenderness to any indifference on the part of a decree-holder, who consents

to take a decree loosely drawn out, or which grants him incomplete relief,

and in doing so is [349 J not in accordance with the judgment. It is not-

for us to construe the relief granted by the denree, by reference to the

particulars of the claim. These are required to be set forth in the decree,

but it is also obligatory to set out clearly the relief granted or other

determination of the suit. The decree which gave rise to the present suit

does not fulfil these conditions, and as it is expressed, it is in my opinion

nothing more than a money-decree against the defendant. I would there-

fore dismiss the appeal and affirm the judgment with costs.

STRAIGHT, J. I entirely agree in the views of Mr. Justice Spankie,
which are in accordance with the opinion I entertained in a case of a

similar kiod (2), involving like considerations, before Mr. Justice Oldfield

and myself.

Appeal dismissed.

1879
JULY 8.

APPEL-

LATE
CIVIL.

2 A. 343.

(1) R. A. No. 75 of 1873, decided on the 30th June 1876 unreported.

(2) Thamman Singh v. Qanga Ram, 2 A. 342.
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1879 2 A. 319.

Auo - * APPELLATE CKIMINAL.

APPBL- Before Mr. Justice Straight.

LATE

CRIMINAL
EMPRESS OF INDIA v. BANNI. [4th August, 18*79.]

Exposure of child Culpable homicide Act ZLV of 1860 (Indian Penal Code), ss. 304,

2 A. 349. 317.

Where a mother abandoned her child, with the intention of wholly abandoning
it, and knowing that such abandonment was likely to oause its death, and the
child died in consequence of the abandonment, ht-ld that the could not be con-
victed and punished under s. 301 and also under s. 317 of the Indian Penal
Code, but under s. 304 only.

ONE Banni exposed her infant child, which was in her sole care, in a

certain place, with the intention of wholly abandoning it, ami knowing
that her act was likely to cause its death. The child died in consequence
of the exposure. Banni was convicted by Mr. W. Tyrrell, Sessions Judge
of Bareilly, on the 18th June 1879, of an offence punishable under s. 317
of the Indian Penal Code, and also of an offeuce punishnhle under s. 304
of that Code, and was sentenced for the first-men tioneri cffence to rigorous
imprisonment for two years, and for the last mentioned ( ffece to rigorous

[350] imprisonment for the same period, such last sentence to tke effect

on the expiry of the sentence under s. 317. She appealed to the High
Court.

The appellant was not represented.

JUDGMENT.

STRAIGHT, J. In disposing of this appeal, it is necessary I should
correct a mistake of procedure into which, according to mv judgment, the
Sessions Judge has fallen, by making two convictions of the appellant for

offences against ss. 304 and 317 of the Indian Penal Co<le, and passing
sentence for each. As long as the child remained alive the chrtrg^ under
s. 317 of "exposure with intent to abandon

"
could ha e heen properly

sustained, and had Musammat Banni been tried before i - e-ith for this

offence, she could rightly have been convicted, and as rovided by the

explanation at the end of s. 317 such conviction wouH h ve b eu no bar

in the event of the child's death to a prosecution for eu pa hie homicide.
To give an analogous case, A commits an assault upon H and urdergoes
his trial for an assault before B's death, which ultimately t-ikes plat-e in

consequence of the injuries inflicted by A. A's conviction for the assault

is no bar to an indictment for manslaughter. Bus if before A's trial B
dies, then A must be tried for manslaughter, the lesser crime having
merged into the greater, and the offence committed rela ing to one and
the same transaction. In the present case when the child died the offence

of Musammat Banai, under g. 317, became absorbed in the more serious

charge of culpable homicide, and the unlawful act of exposure having
directly caused the death, and being done with the knowledge it wa^ likely

to cause death, brought the accused within the operation of s. 304. It

seems to me that the maxim
"
nemo debet bis puniri pro uno delicto"

applies, and that in this case two separate sentences can no more be passed
than they could for murder and wounding with intent to murder, where
the death of the party attacked had taken place, and the Heuh and the

wounding involved one and the same transaction. The criminal exposure;
under s. 317 was the direct cause of the death of the child, and therefore
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the crime, instead of stopping at s. 317, death being caused, took the 1879
more serious shape under s. 304. It was, of coarse, perfectly proper to AUG. 4.

frame a charge upon s. 317, because had any question arisen about the

cause of death being the [351] exposure, the transaction would have APPEL-
resumed its character under s. 317. For the preceding reasons I there- LATE
fore think it safer to quash the conviction and sentence upon s. 317, but

T , . ,r , , , , ,,

agreeing as 1 do in the view taken as to the proper punishment for the

conduct of the accused by the experienced Sessions Judge, I order that so 2 A. 349.

far as the appeal against the conviccion on s. 304 is concerned it be

dismissed, and that the sentence in respect of the conviction on that

section be increased to one of four years' rigorous imprisonment.

2 A. 331.

CEIMINAL JURISDICTION.

Before Mr. Justice Straight.

EMPRESS OP INDIA v. EAGHUBAR AND OTHERS. [9th August, 1879.]

Act X of 1872 (Criminal Procedure Code), s. 189 Security for keeping the pence Act
XLV of 1860 (Penal Code), ss, 501, 506 Criminal intimidation.

The words in s. 489 of the Criminal Procedure Code,
"
taking other unlawful

measures with the evident intention of committing a breach of the peace," do
not include the offence of intimidation by threatening to bring false charges.

Where, therefore, a person was convicted under ss. 503 and 506 of the Indian
Penal Code of such offence, held that the Magistrate by whom such parson was
convicted could not. under s. 489 of the Criminal Procedure Code, require him
to give a personal recognizance for keeping the peace.

THIS was a case referred to the High Court for orders under s. 29&
of Act X of 1872 by Mr. E. G. Carrie, Sessions Judge of Gorakhpur.

JUDGMENT.
STRAIGHT, J. The point here is whether upon a conviction under

ss. 503 and 506 of the Penal Code, the accused person can be called upon,
under s. 489 of the Criminal Procedure Code, to find recognizances with

or without sureties to keep the peace. The defendants in the present case

were convicted by the Magistrate of intimidating the complainant by
threatening to bring false charges against him, and the question seems to be
whether the words "taking other unlawful measures with the evident inten-

tion of committing a breach of the peace" can be said to include an offence

of this kind. I do not think that the operation of s. 489 is limited to riot,

assault, actual breach of the peace, or abetting the same, or unlawful

assembly, but that it is intended to comprehend a wider range of offences,

and it must be for the Magistrate or Court to decide in each case whether,
from the nature of the charge upon [352] which conviction takes place,

there has been direct force or violence to the person, or conduct inducing
an apprehension of force or violence, or a direct threat of force or violence,

or a provocation to the commission of force or violence. Intimidation,

for example, as in the present case, may have none of these elements

about it. The threats used here are "to make charges,' against the com-

plainant, ani involve no suggestion of personal physical injury, but one
can readily understand the possibility of a case of intimidation arising

in which there might be the strongest indication of an evident intention

to commit a breach of the peace. As far as I have been able to ascertain
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1879 there are only three cases bearing upon the point, two of these decided by
ADO. 9. the Calcutta High Court (1) upholding the taking of recognizances, on

conviction for criminal trespass, and a decision of the Full Bench of this

CRIMINAL Court in the matter of Ghamru, decided 8th December 1876 (2). These
JURISDIC- bear out the view I have expressed, and though I think in the present

TION. instance that the Magistrate was wrong in requiring recognizances,
because there is nothing about the conduct of the accused threatening

2 A. 351. the peace, the mistake he has fallen into, is perfectly excusable. The
recognizances of the defendants must, therefore, be discharged.

2 A. 352-4 Ind. Jar. 468.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

GOPAL SlNG (Auction-purchaser) v. DULAR KUAR (Judgmentrdebtor) .*

[llth August, 1879.]

Execution of Decree Application to set aside sale of immoveable property Auction-

purchaser Appeal Act X of 1877 (Civil Procedure Code), ss. 32. 811, 312, 588 (m),
647.

Where after a judgment-debtor has applied, under s. 311 of Act X of 1877, to

have a sale set aside, the auction-purchaser is made a party to the proceedings,
and the sale is Bet aside, the auction-purchaser can appeal against the order

setting aside the sale. Kanthi Rim v. Bankey Lai (3), followed.

[Overruled, 13 C.L.J. 535 = 15 C.W.N. 685 = 10 Ind. Gas. 148.]

THE judgment-debtor in this case applied to the Court executing
the decree under the provisions of s. 319 of Act X of 1877 to [353 J set

aside the sale of certain immoveable property. This application was
opposed by the auction-purchaser. The Court allowed the application and
set aside the sale, on the ground of a material irregularity in its publication
which had substantially injured the judgment-debtor.

The auction-purchaser appealed to the High Court, contending that

there had been no irregularity in publishing the sale, or if there had been

any it was not a material one, nor had the judgment-debtor been injured
by reason of it, and the sale should therefore not have been set aside.

The Senior Government Pleader (Lala Juala Prasad) and Munshi
Hanuman Prasad, for the appellant.

Mr. Leach and Pandit Bishambar Nath, for the respondent.
The following judgments were delivered by the Court :

JUDGMENTS.

SPANKltf, J. There was some preliminary argument, though the

objection cannot be said to have been distinctly raised by respondent's

pleader, as to whether the auction-purchaser was in a position to appeal.

By s. 311 of Act X of 1877 the decree-holder or any person whose im-

moveable property has been sold may apply to the Court to set aside the

*
First Appeal, No. 47 of 1879, from an order of Babu Aubinash Chandar Banarji,

Officiating Subordinate Judge of Farukhabad, dated the 12th March 1879.

(1) 7 W.R. Cr. 14, and 20 W.B. Cr. 37.

(2) Unreported. See two other cases, Queen v. Bachu, H.C.E., N.W.P., (1875),

p. 328, and Queen v. Eunhiya, H.C.R.N.W.P., (1872), p. 154.

(3) Unreported (see 2 A. 396).
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sale on the ground of a material irregularity in publishing or conducting 1879

the sale. In this case the judgment debtor objected, and notice was AUG. 11.

served upon the decree-holder and the auction-purchaser. Upon the

judgment-debtor's objection the sale was set aside. An appeal '-against the APPEL-
order setting aside the sale is admissible under letter (ra), s. 588 of the LATB
Civil Procedure Code. The auction-purchaser appeals. It is true that CIVIL
the auction-purchaser as such cannot apply under s. 311 to sat aside a

sale on the ground of irregularity. That application is confined to the 2 A. 352 =
decree-holder and the person whose immoveable property has been sold. 4 lod. jur>
But if the auction-purchaser has been made a party to the proceedings $68.

tinder ss. 32 and 647 of the Code, and if he has appeared on service of

notice and has shown cause why the sale should not be set aside, then if

the order be against him, I see no bar to his availing himself of the appeal
allowed by law. I would say tbrat the appeal is admissible, and in this

view I follow a ruling to which I was a party in the case of Kanthi
Ram v. Bankey Lai (1) decided on the llth June 1879. If, however,

[354] my hon'ble colleague has a doubt upon this point, I am willing that

it should be referred for the consideration of the Court at large. On the

merits this appeal should be decreed. (The learned Judge then proceeded
to determine the appeal.)

STRAIGHT, J. I am glad to have had an opportunity of carefully

looking at the several sections of Act X of 1877 relating to the setting
aside of sales in execution of decree, and to the title of the parties who
may be heard upon the applications of that kind. In the present case the

appellant is to be found in the person of the auction purchaser, and

although in ss. 311 and 312 he is not specifically referred to as one of the

persons who may go to the Court for relief, yet in the proceedings in the

execution department he was made a defendant under s. -32, I uresume
upon the ground that his presence was necessary to enable the Court

effectually and completely to adjudicate upon and settle all the questions
involved, so that be became to all intents and purposes a party to the

proceedings, and as such I think entitled to all the rights that there were
in the litigation either in the judgment-debtor or the decree-holder. Con-

sequently, as they would both of them have a right of appeal against an
order setting aside or confirming a sale under s. 588, I think that the

auction-purchaser, having been made a party to the proceedings, may as

in the present case lodge an appeal. Therefore agreeing with the views
of Mr. Justice Spankie in this matter, and with those expressed by him
and Mr. Justice Oldfield in a case decided by them on the llth June 1879
of Kanthi Bam v. Bankey Lai (1), I see no reason for referring the point
as to the right of appeal of an auction-purchaser to the Fufl Bench. (The
learned Judge then proceeded to determine the appeal.)

(1) Unreportod (2 A. 996).
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2 A. 354.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

[YoL

BHAWANI KUAR AND ANOTHER (Plaintiffs) v. RIKHI EAM AND
ANOTHER (Defendants).* [12th August, 1879.]

Suit for damages Suit for money received to plaintiff's use Act XV of 1877 (Limitation

Act), sch. ii, art. 62.

The holder of a decree for money which had loen sold in the execution of a
decree against him sued the auction-purchaser, the sale having bf-en set aside,

[355] for the money he had recovered under the decree. Held that the suit

was not one for damages but for money payable by the defendant to the plaintiff
for money received by the defendant for the plaintiff's use, to which the period
of limitation applicable was three years.

THE plaintiffs in this suit had obtained a decree for money againsfc

one Madho Singh and certain other persons on the 23rd August 1875.

One Gulab and a certain other person caused this decree to be sold in the

execution of a decree held by them against the plaintiffs, on the llth

April 1876, when the defendants in this suit purchased it. On the 7th

June 1876 the defendants recovered Es. 1,796 10-0 under the decree. On
the 22nd August 1877 the sale of the decree was set aside by the appellate

Court. The plaintiffs now sued the defendants for the sum recovered by
them under the decree together with interest thereon, the suit being
instituted on the 23rd August 1878. The defendants set up as a
defence to the suit that it was barred by limitation. The Court of

first instance disallowed this defence. On appeal by the defendants

the lower appellate Court held, having regard to the case of Debi Das v.

Nur Ahmad (1), that the suit was one for damages, to which the period of

limitation applicable was one year, and such period running from the date

the defendants received the money claimed, the suit was barred by
limitation.

The plaintiffs appealed to the High Court.

Pandits Ajudhia Nath and Bishambhar Nath, for the appellants.

Mr. Conlan and Babu Jogindro Nath Ghaudhri for the respondents.

JUDGMENT.

The judgment of the Court was delivered by

SPANKIE, J. We are of opinion that the decision of the Judge is-

erroneous. The suit is not one for damages, but, under the circumstances,
rather one for money payable by the defendant to the plaintiff for money
received by the defendant for the plaintiff's use. The later decisions of

this Court, and notably the one marginally noted (2), take this view of

the law. The limitation would be three years. We reverse the decision

of the lower appellate Court, and remand the appeal for retrial on
the merits : costs will abide the result.

Cause remanded.

* Second Appeal, No. 414 of 1879, from a decree of C.W. Moore. E-q., Officiating

Judge of Aligarh. dated the 14th March 1879, reversing a decree of Miulvi Parid-ud-
din Ahmad. Subordinate Judge of Aligarh, dated the 21st September 1378.

(1) H. C. R.. N.W.P., (1875). p. 174.

(2) Ham Kishen v, BhawaniDas, 1 A. 833.
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2 A. 356 (F.B.).

[356] FULL BENCH.

Before Sir Robert Stuart, Kt. t Chief Justice, Mr. Justice Turner,
Mr. Justice Spankie, and Mr. Justice Oldfield.

[12fch August, 1879.]DAEBO (Plaintiff) v. KESHO BAI (Defendant)."

Act VIII of 1859 (Civil Procedure Code), s. 7.

D, being able to sue for the possession of certain property, omitted to do so,

and sued in the first instance only fora declaration of her right to such property.
The Court refusing to in-ike any such declaration on the ground that she could
sue for possession, D then sued for possession. Held that the second suit was
not barre'd by s. 7 of Act VIII of 1859 (1).

fP., 5 A. 345 (353) (P.B.); 34 A. 172 = 9 A.L.J. 111 = 13 Ind. Cas. 154; R., 14 B. 31 (50);

8 Ind. Cas 9 (15) ]

THE plaintiff in this suit had, on her husband's death, sued one Kesho
Bai for a declaration of her title to succeed as her husband's heir to certain

property, and for a declaration that the defendant was not the adopted son
of her deceased husband. The Court of first- instance dismissed this suit

on the ground that the plaintiff was not in possession of a large portion of

the property, and should therefore have sued for possession. On appeal

by the plaintiff the High Court, on the 23rd July 1874, held that the

plaintiff was entitled, for the protection of the property in her possession,
to a decree that the defendant was not the adopted son of her deceased

husband, and in respect of the property of which she was not in possession
referred her to a suit for possession. The plaintiff subsequently brought
the present suit against Kesho Rai for the possession of this latter property.
The Court of first instance held that the claim was barred under the

provisions of s. 7 of Act VIII of 1859.

The plaintiff appealed to the High Court contending that the claim

was not barred under the provisions of s. 7 of Act VIII of 1859.

The Court (STUART, C.J., and OLDFIELD, J.) referred to the Full

Bench the question whether the suit was or was not so barred.

Mr. Chatterji, Pandit Ajudhia Nath, and Babu Oprokash Chandar
Mukarji, for the appellant.

[357] Mr. Conlan, Pandit Bishambhar Nath, and Munshi Hanuman
Prasad, for the respondent.

JUDGMENT.

The judgment of the Full Bench, so far as it related to this question,
was as follows :

In so far as the appellant now claims possession of property
to which she formerly claimed a declaration of title, we are of opi-

nion that the suit is clearly not barred; she is seeking a different relief,

and the relief she formerly sought was refused her in respect of this pro-

perty, on the ground that the Court ought not to exercise its discretionary

power of awarding a declaration of title when relief can be obtained by
an ordinary suit for possession.

*
Regular Appeal, No 90 of 1875, from a decree of Rae Shankar Daa, Subordinate

Judge of Sabaranpur. dated the 5th August 1875.

(1) See also Tulsi Ramv. Oanga, Ram, 1 A. 252.
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1879
AUG. 15.

APPEL-

LATE

CIVIL.

2 A. 357 = 4 Ind. Jur. 469.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

4 Ind. Jar

469.

ABDUL SAMAD AND ANOTHER (Plaintiffs) v. BAJINDRO KISHOR SINGH
(Defendant}.* [15th August, 1879.]

2 A. 357=. fte iurnof Plaint Appeal Act Z of 1877 (Civil Procedure Code), ss. 57 (c) and 588

(<?)
Act XII of 1879, s. 2.

Although s. 57 of Act X of 1877 contemplates the return of the plaint, should
error be patent, when it is first presented, yet there is nothing in the wording of

that section which forbids the return of the plaint at a later stage in the suit.

Where, therefore, after the issues in a suit were framed, the Court decided

.that it had no jurisdiction and returned the plaint to be presented in the proper
Court, held that in so doing the Court acted under s. 57 of Act X of 1877, and its

decision, not coming within the definition of a "decree" in s. 2 of Act XII of 1879,
was not appealable as such, but was appealable under s. 588 of Act X of 1677 as

an order.

[R., 8 B. 313 (322) (F B.).] ,

THE facts of this case, so far as they are material for the purposes of

this report, were as follows : The Court of first instance held on an issue

which it added of itself at the hearing of the case, after the issues had
been framed by a former Subordinate Judge, that it was not competent
to try the suit, inasmuch as the cause of action did not arise, neither

did the defendant reside within the local limits of its jurisdiction. The
decision of the Court ended in these terms :

"
The plaintiffs' suit is

therefore dismissed : the plaint is to be returned to the plaintiffs."

[358] The plaintiffs appealed to the High Court "from the order" of

the Court of first instance. It was objected on behalf of the respondent
that, as the suit had been dismissed, the appeal should have been prefer-

red as an appeal from a decree.

The Senior Government Pleader (Lala Juala Prasad) and Munshi-
Hanuman Prasad, for the appellants.

Mr. Conlan and Pandit Bishambhar Nath t for the respondent.

JUDGMENT.
The judgment of the High Court, so far as it related to the above

contention, was as follows :

SPANKIE, J. A preliminary objection was taken that the Subordinate

Judge had dismissed the suit, and that there should have been an appeal
as from a decree in an original suit, whereas the present appeal had
been entered as a first appeal from an order. The Subordinate Judge has

certainly made use of the word "dismiss," but it is clear from bis direc-

tion that the plaint was to be given back, that he stopped and intended to

stop from further hearing of the suit, when he discovered that he had no

jurisdiction. He, therefore, when he returned the plaint to be presented
in the proper Court, was acting under s. 57, ol. (c), Act X of 1877. It may
be that the section contemplates a return of the plaint, should error be

patent, when it is first presented, but there is nothing in the wording of

the section which forbids the return of the plaint at a later stage in the

case, and it has been so held informer cases. An order returning a plaint-

* First Appeal, No. 91 of 1879, from an order of EUbu Ram Kali Cbaudhru
Subordinate Judge of Benares, dated the 27th June 1879.



I.] KIBATH CHAND V. GANE8H PRASAD 2 All. 359

under s. 57 of the Act is appealable under s. 588 of the Code, and it does
not come within the definition of the decree in the amended Act, which
appears to have come into force on the 29th July last. We see no reason
to doubt that the appeal has been properly instituted as a first appeal
from an order.

2 A. 338.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

1879
AUG. 15.

APPEL-

LATE

CIVIL.

2 A. 357 =
4 Ind. Jar.

469.

KIRATH CHAND AND OTHERS (Defendants) v. GANESH PRASAD
(Plaintiff)* [21st August, 1879.]

Suit for
"
haqq-i-chaharam

" based on custom Act XV of 1877 (Limitation Act), sch. ii,

arts. 62, 120, 132.

C, the proprietor of a certain "mohalla," sued K, who had purchased a house
situated in the mohalla at a sale in the execution of his own decree, for one-fourth
nf the purchase-money, founding his claim upon an ancient [359] custom obtain-

ing in the mohalla, under which the proprietor thereof received one-fourth of the

purchase-money of a bouse situated therein, whether sold privately or in the

eiecution of a decree. Held, that the period of limitation applicable to such a suit

was that prescribed by art. 120, sob. ii of Act XV of 1877, and not by art. 62 or

by art. 132 of that schedule.

[Appr., 18 A. 430 (432) = A.W.N. (1896) 140.]

THE plaintiff in this suit, which was instituted on the 28th October

1878, and was one of three suits of a similar nature, stated in his plaint
that he was the proprietor of a certain

"
mohalla

"
in the city of Gorakh-

pur ; that an ancient custom obtained in the said mohalla under which
when a house situated therein was sold whether privately or in the execu-

tion of a decree, the proprietor of the mohalla received one-fourth of the

purchase-money ; that on the 10th July 1875, a certain house situated in

the said mohalla was put up for sale in the execution of a decree held by
the defendants, and was purchased by the defendants themselves for

Us. 150 ; that on the same day the defendants, as decree-holders, acknow-

ledged the receipt in full of the purchase-money, thereby appropriating the

one-fourth thereof to which the plaintiff was entitled as the proprietor of

the said mohalla. The plaintiff claimed to recover from the defendants

Es. 37-8-0 being one-fourth of Kg. 150 together with interest, stating that

his cause of action arose on the 10th July, 1875. The Court of first

instance gave the plaintiff a decree. On appeal by the defendants the lower

appellate Court held, with reference to the question of limitation raised

by the defendants, that the suit was within time, being governed by art. 120,

sch. ii of Act XV of 1877. The defendants aopealed to the High Court.

The Senior Government Pleader (Lala Juala Prasad), and the Junior

Government Pleader (Babu Dwarka Nath Banarji), for the appellants.

Pandit Bishambhar Nath, Munsbi Sukh Bam, and Maulvi Mehdi

Hasan, for the respondent.

JUDGMENTS.
The judgments of the Court, so far as they related to the question of

limitation, were as follows :

SPANKIE, J. The Judge remarks that the cause of action in respect

Second Appeal, No. 195 of 1879, from a decree of C. Daniell, Etq., Judge of

Gorakhpur. dated the 22nd November 1878, affirming a decree of Maulvi Ahmad-ullah,
Munsif of Gorakhpur, dated the 21st September 1878.
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2 A. 358.

of two of the houses arose in 1873, and of one in 1875. But he holds,
on the authority of a decision of this Court (1), that; the oeriod of limita-

tion is governed by art. 120, sch. ii of Act XV of 1877. Art. 120 provides
a limitation of six years in suit for which [360] no period of limitation is

to be found in sch. ii of the Act. It is contended by Babu Dwarka Nath

Banerjee, the Junior Government Pleader, on behalf of appellants, that

art. 62, sch. ii of the Act, applies. He urges that the claim must be viewed
as one for money payable by the defendant to the plaintiff for money
received by defendant for the plaintiff's use. On the other hand, Pandit

Bishambhar Nath, for the respondent, contends that art. 132 is strictly

in point, and that the plaintiff has a charge on the property for the

amount claimed; and he refers to the explanation below that article that

the allowance and fees respectively called
"
malikana" and haqqs"

shall, for the purpose of the clause, be deemed to be money charged upon
immoveable property, in support of his contention. If the appellants,

pleader be right, the limitation would be three years from the date of the

receipt of the money by defendants, whereas if the pleader for the respond-
ent has applied the proper article, the limitation would be twelve years
from the date when the money sued for became due.

I am not prepared to accept as correct the contention of either of the

learned pleaders. If we apply art. 62, then this claim would take the

English form of an action for breach of contract, and if this be so, as

between the proprietor of the mohalla and the vendor and the vendee,

the component parts of a contract appear to be wanting, both as regards
consideration and promise to pay money to the proprietor of the mohalla,

express or implied. If this were a suit for money had and received, the

sum claimed being under Ks. 500, the claim was one for a Small Cause
Court. But this Court in Full Bench has decided (2) that suits of this

nature are not cognizable by a Court of Small Causes. The Court observed

that such a claim as one for
"
haqq-i-chaharam"

"
is fora zamindari due

customarily payable, it is not a claim for money due on contract, nor for

personal property or the value thereof, nor for damages," and the Court

adds that they must not be understood to impugn the ruling that where
"
chaharam" is payable in virtue of a contract, the claim would be triable

by a Court of Small Causes. The claim in the present instance is one

expressly founded on ancient custom, and it cannot be maintained that

the record of this ancient custom in the administration-paper is a con-

tract, express or implied, as between the owner of the mohalla [361] and
the mohalladar. The record of the custom is some evidence of its exis-

tence, and doubtless it was entered in the administration papers of 1833,

and 1867, because the settlement officer was bound to prepare a complete
record of the mahal, and to include in it all village-customs, and extra

cesses and collections. As the claims in these suits are based upon an-

cient usage and not upon contract, the Full Bench ruling clearly applies,

and this being so, one cannot say that art. 62, scb. ii of the Limitation

Act governs them, still less does art. 132 apply to these cases. The
"
haqqs

"
referred to in the explanation and described as fees are fixed

charges upon immoveable property, of which payment could be enforced

by the sale of the property so charged. It is not contended here that a

ramindar could recover his one-fourth share of the sale-proceeds of a

(1) 8. A. No. 1681 of 1874, decided the 23rd August 1875, unreported.
(2) 1 A. 444.
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bouse when sold by a suit to bring the house to sale by enforcement of

any lien upon it. I need not, however, dwell at length upon the question
of limitatioD, inasmuch as I am quite ready to accept the ruling of a

Division Bench of this Court on the point in Sheo Dehal v. Tkakur
Matkura Prasad (1). The learned Judges in that case applied art. 118,
sob. ii of Act IX of 1871, to a case of this nature, holding that there was
no limitation expressly provided for such suits. I would therefore say
that art. 120, sch. ii of Act XV of 1877, which represents art. 118 of the

former Act, governs the limitation in these suits, and if so, all these are

within time, as the limitation is six years from the time when the right

to sue accrues.

STRAIGHT, J. I concur in Mr. Justice Spankie's judgment. I was
in some doubt at one time upon the question of limitation, and was dis-

posed to think the case within art. 62, though I never had any doubb
that art. 132 was inapplicable. Bat, upon further consideration of the

matter and the decision of this Court already referred to, I think art. 120

.properly applies.

2 A. 361.

APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr, Justice Straight.

DCRGA PRASAD (Defendant) v. ASA BAM (Plaintiff).*

[25th August, 1879.]

Constructive Trust Limitation.

B and D, father and son, were jointly entitled to the moiety of certain property,
B's brother, E. and K, E's son, being jointly entitled to the other [362] moiety.
B and D were transported for life. Thirty years afterwards (B having meantime
died) D returned from transportation, and asserted his right to a moiety against
a person deriving bis title from E and K, who had taken possession of the whole.

Held, looking to all the ciroumsiancts of the case, that E and K had taken posses-
sion subject to a constructive truso in favour of B and D, and that aooordingly D
was entitled to assert his right, and no limitation could affect it.

fObs.. 5 A. 608 (613); D., 3 A. 458 (465).]

ONE Bhawani Prasad and his adopted son, Kannu Lai, were jointly

entitled by inheritance from one Lachi Ram, deceased, to a moiety of

a certain building used as a shop. Bhawani Prasad's brother, Balkish-

en, and Balkishen's son, Durga Prasad, were in like manner jointly entitled

to the remaining moiety. In the year 1840 Balkishen and Durga Prasad
were transported for life, their wives being alive at the time. On nhe death

of Durga Prasad's wife, Balkishen's wife having already died, Kannu Lai

mortgaged the entire shop to one Asa Rim, such mortgage being dated the

30th May 1873. Asa Ram sued on his mortgage and obtained a decree

for the sale of the property on the 8th November 1876. The shop was sold

in the execution of this decree on the 23rd April 1879, and was purchased

by Asa Ram himself. Asa Ram not being able to obtain possession of the

entire shop his title to it being disputed by Durga Prasad, who had in the

end of 1877 returned from transportation under a free pardon, lie brought

* Second Appeal, No. 425 of 1879, from a decree of Babu Abinash Obandar Banarji.

Officiating Subordinate Judge of Farukhabad, dated the 14th February 1879, modifying
a decree of Pandit Gopal Sahai, Munsif of Farukhabad, dated the 30th November 1878.

(1) S.A. No. 1681 of 1874, decided the 23rd August 1875, unreported.
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the present suit in the year 1878 to establish his title and for possession of

the entire shop. Durga Prasad alleged in his written statement that be and
his father bad, on being sentenced to transportation for life, transferred their

moiety of the shop to Bhawani Prasad, in trust to pay the income thereof

to their respective wives or the survivor of them, and that Bbawani
Prasad or his son Kannu Lai bad so paid such income up to the date

of his (Durga Prasad's) wife's death, which occurred some nine or ten

years before the suit. The plaintiff in his written statement admitted the

defendant's original right to the moiety in dispute, but contended that

such right was extinguished, as since the defendant's transportation
Bhawani Prasad and after him Kannu Lai had held the moiety adversely
to the defendant. The Court of first instance held that Bbawani and after

him Kannu Lai had acquired the property in dispute as trustees, and that

they had so held it, paying Durga Prasad's wife the income up to her

death, and that as twelve years had not elapsed from the death of his

wife, the defendant's right was not extinguished. On appeal by the plaint-

iff the lower appellate Court, finding that no express trust had been

created, that [363] the defendant's wife had not received the income of the

property, and that she had died in 1860 or 1861, held that the defendant's

right was extinguished.
The defendant appealed to the High Court, contending that the

property bad been held by Bhawani Prasad and Kannu Lai in constructive

trust for him, and his right was therefore not extinguished.
Mr. Amir-ud-din, for the appellant.
Munshi Hanuman Prasad and Lala Harkishen Das, for the respond-

ent.

JUDGMENTS.
The following judgments were delivered by the Court :

OLDFIELD, J. The plaintiff claims to obtain possession of the

property which is the subject of this suit as having belonged to one Kannu
Lai, whom be represents by purchase of his interests in execution of a

decree. The particular portion to which this appeal has reference is the

half of a shop called in the proceedings the western shop. This is claimed

by the appellant, Durga Prasad, in his own right. It appears that he and
bis father Balkishen were transported for life thirty-seven years ago, and
the former has returned under a pardon granted at the time of the Delhi

Darbar ;
and he avers that when he and his father left the country, they

made over the property to Bhawani Prasad and Kannu Lai. his adopted

son, in trust, and they collected and gave the rents to their wives, and the

wife of Durga Prasad received them till her death, nine or ten years ago.

It is admitted that the property belonged to Durga Prasad and his father

up to the time of transportation. The lower appellate Court has found,

however, that there is no poof of any express trust being made of it to

Bhawani Prasad and Kannu Lai when they left, or of the appellant's

wife receiving the rents, and that she died seventeen or eighteen years

ago, and that Bhawani Prasad and Kannu Lai have held the property

adversely to the appellant, and have acquired a title by length of

possession.
This finding cannot be sustained. If the facts be as found by the lower

appellate Court that Bhawani Prasad and Kannu Lai never made over the

rents to the wives of Durga Prasad or his father, and themselves took

possession of the property on transportation of [364] the owners,

although there may have been no actual and express trust, yet there-
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are circumstances which the lower appellate Court has overlooked

which amount to fraudulent conduct on their part, such as would

by equitable construction convert their holding into that of trustees.

The parties were nearly related to each other, living in what may
be assumed to be terms of close intimacy and mutual confidence, and the

appropriation of the absent relations' property could only have been carried

out by a shameful abuse of the friendly and confidential terms on which

they had lived, and by taking advantage of the enforced absence of the

owners, who had no means of asserting their right. But the Subordinate

Judge has failed to notice some evidence which shows that the wives of

Durga Prasad and his father were in possession until their deaths, and
that Bhawani Prasad and Kannu Lai never disputed their title; nor that

of the appellant, and only asserted their right when they believed appel-
lant to have died in transportation. This appears by proceedings taken in

1867 by Bhawani Prasad, when be claimed the property, admitting that

Durga Prasad's wife had succeeded Durga Prasad, and claiming to succeed

her at her death, and it is clear from a perusal of the judgment in that

ca'se that the claim proceeded on an assumption that Durga Prasad was
dead. Thus Bbawani Prasad and Kannu Lai appear never to have assert-

ed or intended to assert any title adverse to Durga Prasad. The appeal
must be allowed with costs in both Coutrs, and the decree of the lower

appellate Court, modified by exempting the half of the western shop from
the decree in plaintiff's favour.

STRAIGHT, J. It appears to me that in this case the Court is pro-

perly called upon to exercise its powers of equitable interference to the

fullest extent. The appellant, Durga Prasad, was, at the time of his

conviction and sentence, some 30 years ago, admittedly entitled, jointly
with his father Balkisben, to a half share of the western shop, part of the

property now in suit. Both the wife and mother of Durga Prasad were
then alive, and so long as they lived it is beyond dispute that they enjoyed
the income derived from this half share, which, so I gather from the

findings, was paid over to them, first by Bhawani and afterwards by
Kannu Lai. I do not think it is in the least material to the view I bold

as to the mode in which this case should be treated, whether the wife of

Durga Prasad did [365] or did not die within the twelve years preceding
the institution of this suit According to my judgment the whole point is,

whether from all the circumstances and the relationship between them, the

Court is justified in holding that a constructive trust existed in Bhawani
and Kannu Lai for and on behalf of Durga Prasad and Balkishen, from the

day their imprisonment commenced. A person may declare a trust either

directly or indirectly : indirectly hy evincing an intention, which the Court
will effectuate through the medium of an implied trust, Lewin, 6th ed.,

p. 95. Again.
"
Constructive trusts are tbose which the Court elicits by a

construction put on certain acts of parties." Is the Court then, looking to

the whole of the facts of this present case, entitled to come to the conclusion

that a constructive trust is established ? I am very clearly of opinion that

it is, and that we are bound so to hold upon the plainest principles of

equity, which in my view should be most liberally applied in a case

where otherwise grave hardship and injustice would arise. By bis im-

prisonment Durga Prasad was placed under a disability, just as much
as a person

"
beyond the seas," or "lunatic," or "under age" and

was thus deprive^ of the power of looking after bis own interests, or

asserting his rights, and during such time as it lasted it is obvious that

Bhawani Prasad first and Kannu Lai, so far as his share in the property

1879
AUG. 25

APPEL-

LATE

CIVIL.

2 A. 361.

795



2 All. 366 INDIAN DECISIONS, NEW SERIES [Vol.

APPEL-

LATE

CIVIL.

1879 was concerned, occupied towards him a fiduciary position, of which the
AUG. 25 latter seems to have taken advantage in fraud of his

"
cestui gue trust."

Till Durga Prasad obtained his release it would have been impossible for

him to know what had happened, bis wife was dead and be does not seem
to have had any children to complain of the misappropriation of Kannu
Lai or any means of gathering information of his misconduct.

"
No time

will cover fraud so long as it remains concealed, for until discovery (or at

2 A. 361. all events until the fraud might with reasonable diligence have been dis-

covered) the title to avoid the transaction does not properly arise
"

Lewin,
6th ed., p. 710. No limitation therefore can affect the rights of Durga
Prasad, and he is entirely justified in setting them up against the plaintiff's

claim to the extent of his own interest. I therefore agree in Mr. Justice

Oldfield's order both as to the shape in which this appeal is to be allowed
and as to bis order on the question of costs.

Appeal allowed.

2 A. 366.

[366] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.

SUKHBASI LAL (Plaintiff) v. GUMAN SINGH (Defendant} .*

[29th August, 1879.]

Hindu LCITV Adoption.

Held that, when an adoption of a son has once been absolutely made and
acted on, it cannot be declared invalid or set aside at the suit of the adoptive
father.

R., 26 A. 40 (45); 30 A. 549 = 5 A.L.J. 568= A.W.N. (1908) 231 = 4 M.L.T. 385

(390) ; 23 B. 327 (333) ;
24 B. 367 (380) (F.B.).]

THIS was a suit in which the plaintiff claimed a declaration that the

defendant was not bis adopted son, firstly, because be had not been

adopted in the manner and according to the ceremonies required by Hindu
law ; secondly, because the defendant was not a fit and proper person to

perform the plaintiff's obsequies, or to make offerings for the benefit of the

souls of the plaintiff's ancestors, being devoid of education and religious

knowledge and principles, and the associate of thieves, gamblers, and
women of immoral character ; and thirdly, because the defendant had
failed to perform bis part of an agreement, or compromise, in writing
entered into by him with the plaintiff dated the 10th January 1873. In

this agreement the plaintiff, amongst other things, agreed on his part to

consider the defendant as his adopted son. The defendant set up as a

defence to the suit that the plaintiff could not be allowed to deny the

validity under Hindu law of the adoption, as in a petition presented by
him to the Revenue Court on the 27th April 1860 he had declared that be
bad adopted the defendant, and that all the ceremonies of adoption required

by the Hindu law had been performed, and that the defendant would
succeed to his property on his death, and had confirmed such declaration

by his subsequent conduct, and the defendant had been excluded from

*
First Appeal, No. 99 of 1878. from a decree of Mirza Abid Ali Beg, Subordinate

Judge of Mainpuri, dated 2nd May 1878.
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inheriting his natural father's property ; and further that an adoption
made according to the Hindu law could not become or be declared invalid

for any reason whatsoever. The Court of first instance held that the

plaintiff could noh be allowed to deny the validity of the defendant's

adoption under Hindu law, in the face of the petition dated the 27th

April 1860 and the agreement dated the lObh January 1873, and that

the adoption could not be set aside, whatever misconduct the defendant

might have been guilty of towards his father, as, under Hindu law, no

adoptive father had authority to set aside the [367] adoption of a son.

The Court of first instance therefore dismissed the plaintiff's suit.

The plaintiff appealed to the High Court, contending that the petition

dated the 27th April, I860, and the agreement dated the 10-h January,
1873, did not estop him from denying the validity of the adoption under
Hindu law, and the question of its validity should have been determined,
and that a father was entitled under that law to exclude an adopted sou

from inheriting, and could therefore set aside an adoption.
The Senior Government Pleader (Lala Juala Prasad) and Munshi

Hanuman Prasad, for the appellant.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the respondent.

JUDGMENT.
The judgment of the Court was delivered by
SPANKIE, J. The plaintiff, appellant, presented a petition in the

Eevenue Court on the 27th April, I860, and personally attested it. In
this petition he most distinctly states that he had adopted defendant, and
that all the requisite ceremonies had been performed, and that defendant
would be the owner and heir of all the petitioner's property at his death.

Thirteen years afterwards, the adoptive father and the adopted son being

engaged in litigation, the plaintiff filed a compromise in which be says
that he will consider the defendant as bis adopted son. On the 14th

April, 1877, he instituted this suit to invalidate the adoption as having
been informal, and to annul the agreement or compromise of the 10th

January, 1873.

The plaintiff, having himself affirmed the adoption as having been

fully and formally made after the performance of all the ceremonies

required by the Hindu law, cannot now disaffirm it and sue for a declara-

tion that it is invalid. Indeed, when the adoption has once been

absolutely made and acted on for years, it cannot be cancelled. It is-

certain that an adoptive child cannot renounce the family of his adopted
father. He is entirely separated from his own family when his natural

father disposes of him. The adoptive father in accepting an adopted son

is bound by his act, which secures to the adopted son all the rights of

a son born to the family. He is as much a son as if he had been begotten

by bis adoptive father.

[i68] We are not called upon to consider the point urged in the

second place, that a father can, under the principles of the Hindu law,

exclude his adopted son, if such son is no longer in a position and fit to

perform the religious ceremonies and rites which are the chief objects of

adoption. We must adhere to the claim as it stands in the plaint

The compromise of the 10th January, 1873, was tiled in a suit which
was determined on the terms of the compromise. If the plaintiff has

suffered any wrong in consequence of defendant's omission to carry out

the terms, and a new cause of action has arisen, he has a remedy, but ha
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cannot renounce an adoption made prior to the compromise and acknow-
ledged by himself as altogether complete and formal in 1860, by pleading
now that owing to the refusal of defendant to act up to the terms 'of the

compromise in 1873, be (plaintiff) is at liberty to consider the adoption
at an end. The adoption subsists and must do so until the adopted son
is dead. We dismiss the appeal and affirm the judgment with costs.

2 A. 368.

APPELLATE CIVIL.

Before Sir Eobert Stuart, Et., Chief Justice, and Mr. Justice Spankie.

SHEEN AND ANOTHER (Defendants) v. JOHNSON (Plaintiff).*

[29th April, 1879.]

Suit for infringement of patent Act XV of 1859, ss. 19, 23, 34 Public or actual user
Measure of damages Particulars.

Held, by the Court, in a suit under Act XV of 1859, for the infringement of a

patent, where the plaintiff had been in the habit of licensing the use of bis

invention, that the loss of the amount paid for such license was the measure of

damages.
Per SPANKIE, J. The meaning of the words "

publicly or actually used "
in

s. 23 of Act XV of 1859 discussed.

Held per SPANKIE, J. That, where the defendant did not allege in his written
statement that the invention was publicly used at certain places prior to the date
of the petition for leave to file the specification, but was allowed to give evidence
that the invention was so used at such places, the plaintiff was not bound before

trial to have called upon the defendant to supply the particulars as to such places,
and such evidence was not admissible.

The plaintiff in this suit stated in his plaint that Richard Johnson
Tvas the inventor of a new thermantidote, and had, under the provisions

of Act XV of 1859, acquired the exclusive privilege of [369] making,

selling, and using such invention in India for the term of fourteen years
from the 18th June, 1870 ; that on the 1st September, 1875, Eichard

Johnson had granted and assigned to him the exclusive privilege of

making, selling, and using such invention for such term ; that the defend-

ants had since such grant and assignment infringed such exclusive

privilege by having, without his license, at divers times, between the Isfc

September, 1875, and the 24th April, 1878, at Allahabad, made and sold

such thermantidotes as the plaintiff had acquired the exclusive privilege

of making, selling, and using under the invention of Richard Johnson, and
the plaintiff claimed Rs. 1,000 as compensation for the breach of such

exclusive privilege. The defendants set up as a defence to the suit, with

reference to s. 23 of Act XV of 1859, that the invention was not new,
inasmuch as tha defendant Sheen had actually used in India a thermanti-

dote similar to the thermantidote which the plaintiff claimed as the

invention of Richard Johnson before Richard Johnson had filed his

petition under Act XV of 1859 for leave to file a specification.

of such invention, that is to say, before 1870. At the trial of

the cause the defendant gave evidence to show that thermantidotes

constructed on the principle and design of which plaintiff's assignor
claimed the exclusive privilege had been known and used in India

* Fiist Appeal, No. 7 of 1879, from a decree of H. Lushington, Esq., Judge of

Allahabad, dated the Ifcth December 1878.
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long before Richard Johnson had filed his petition for leave to file

a, specification of his invention, but particulars of the places where the

same had been used were nob supplied to the plaintiff, nor did the

plaintiff previous to going to trial call upon the defendant to supply such

particulars. The Court of first instance found that the defendant Sheen
had in April or May, 1869, at Allahabad, made a thermantidote similar to

the one which the plaintiff claimed to be Richard Johnson's invention,
but held that such thermantidote had not been "publicly or actually used,"

within the meaning of s. 23 of Act XV of 1859, before Richard Johnson
had applied for leave to file the specification of his invention, and gave
the plaintiff a decree.

The facts of the case will be found fully set forth in the judgments
of the High Court to which the defendants appealed.

Mr. Colvin and the Junior Government Pleader (Babu Dwarka Nath
Banarji), for the appellants.

[370] Messrs. Howard and Hill, for the respondent.

Mr. Colvin The lower Court has found the facts in favour of the

defendants, apoellants, but has held that there was no public user such as

s. 23 of Act XV of 1859 contemplates. There was, however, a public user

as proved by the witnesses for the defendants, appellants. Besides the

words used in s. 23 of Act XV of 1859 are
"
publicly or actually used."

In this case actual user has been undoubtedly established.

Mr. Howard. The Judge has failed to appreciate the evidence, and
has assumed that a thermantidote on Johnson's patented principle was
made by Sheen and presented to the Masonic Lodge prior to the date of

Johnson's patent. The evidence recorded as to
"
general user

"
is inad-

missible under s. 23 of Act XV of 1859 until the particular user alleged

has been established. It is further inadmissible under the terms of s. 34
which requires that the particulars of the grounds on which defendants

rely shall contain full information of the user alleged, and that no evidence

shall be allowed at the trial which shall not; be contained in such

particulars. In the defendants' particulars there was no mention of the

place where general user is alleged. We submit that plaintiff is entitled to

a decree on different grounds from those on which the Judge has proceeded.

Mr. Colvin in reply. The defendants, appellants, were quite entitled

to support their case by the evidence of the witnesses who deposed to

having made thermantidotes of a construction similar to that of the plaint-

iff's patented one. After the establishment of a prior user as required by
a. 23 of Act XV of 1859 by Sheen, this evidence was clearly relevant, nor

was it necessary for the defendants, appellants, to make specific mention of

the witnesses cited on the point in their particulars of defence. If the plaint-

iff, respondent, thought the particulars of defence unsatisfactory, he should

have applied for further particulars. He could not lie by and spring the

objection on the defendant, appellant, at the last moment. Section 34 of

Act XV of 1859 is analogous to s. 41 of 15 and 16 Viet., o. 83. Under this

section in a similar case to the present it was held that such evidence could

be given, Hull v. Bollard (I). Daw v. [37 1] Eley (2) does not overrule

the authority of Hull v. Bollard (1), the two cases are clearly distinguish-
able. In Daw v. Eley (2), the plea of want of novelty was sought to be

established by evidence of user in another country.

1879
APRIL 29.

APPEL-

LATE

CIVIL.

2 A 368.

(1) 25 L.J. Excb. 304.

799

(2) L.R. 1 Eq. 88.



2 All. 372 INDIAN DECISIONS, NEW SERIES [Yol.

1879
29.

APPEL-

LATE

CIVIL.

2 A. 368.

ORDER.

STUART, C.J. In this case the plaintiff, Percy Bilton Johnson of

Allahabad, the assignee of Richard Johnson's patent for making therman-
tidotes taken out in 1870 under Act XV of 1859, instituted a suit in the
Court of the District Judge of Allahabad in which he alleged that the

defendants, Bradley and Sheen, bad at divers times since the 1st September,
1875, infringed his patent, and that they, or one of them, had, without

plaintiff's license, at Allahabad and elsewhere, publicly advertised for sale

under the name of
"
Sheen's new improved self-working patent therman-

tidotes
"
which, it was complained, were dishonest infringements of the

plaintiff's patent rights, and he claimed Rs. 1,000 as compensation for such

infringement with interest to date of decree. The plaintiff further prayed
for an injunction to restrain the defendants or either of them from thereafter

making, selling, or advertising, under any name whatever, thermantidotes
of the kind described and known as

"
Johnson's patent thermantidotes,"

and from otherwise infringing the plaintiff's exclusive rights and pri-

vileges under his patent.

The peculiarity of the thermantidote covered by the patent waa shown
chiefly by the manner io which the frame-work of the machine and the

wheel used in its operation were made. There were other peculiarities,

one a telescopic slide for, if necessary, diverting the breeze, and there

was also attached to the machine a self-watering apparatus. The de-

fendants, in their written statement, denied the alleged infringement of

the plaintiff's patent, and they pleaded that the parts of the patented
machine in respect of which infringement by them was alleged were not

new, inasmuch as the defendant Sheen had actually used in India a ther-

mantidote with the same frame-work and driving (or wheel) arrangement
as that for which Richard Johnson had obtained his patent,

"
before

the said Richard Johnson filed his cetition or leave to file a specification

thereof," i e., before 1870. In 1875, shortly before the infringement of

the plaintiff's patent, which was alleged to have commenced in September
of that year, the defendant Sheen had filed a specification [3

r

/2] for an
"
improved method of wetting and working khas taties on thermantidotes

and other apparatus for cooling houses, dwellings, offices, &c.," and he

obtained a patent for this invention. The plaintiff's case suggests
that the defendants took advantage of their bringing out Sheen's patent,
which related solely to a watering apparatus, by connecting it with their

construction of the thermantidotes which they then began to make, and
which in all other respects were alleged by the plaintiff to have been in-

fringements of his patent ; and this appears to me to be fairly shown by
the evidence. The plea or excuse that the defendants had previous to-

1870 constructed and sold thermantidotes identical in form and contrivance

with that for which the plaintiff had obtained his patent in the same year
is wholly unsupported, if not disproved, by the evidence on the record. It-

appears to rest entirely upon the statement that in 1869 the defendants

bad supplied the Masonic Lodge in Allahabad with a tbermantidote, but

which evidently had been of a totally different kind from that made
under the plaintiff's patent, for it was evidently of an old-fashioned and

very clumsy pattern. One of the carpenters who assisted in making
it in 1869, by name Sukhdan, states that he had never made one before

nor since, and that it was of mango wood, and another witness, Mr.
B. F. Castellari, describes it as a common bazar one. He says :

"
When

the Lodge was moved in 1874, there were two thermantidotes, one
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a common bazar one of mango wood, and the other one of Johnson's

patent thermantidotes : the bazar one was of the old pattern in which
the frame and wheel were separate from the body of the thermantidote :"

and he goes on to describe it as
"
very old, in fact it was nearly in pieces

* had been thrown aside as useless." It; is clear that there is no
evidence of user by the defendants other than their making or getting
made for them this clumsy and old-fashioned thermantidote which they
supplied to the Masonic Lodge in 1869. The transaction, or gift, or

whatever it was, was in truth a merely isolated affair, being in fact neither

preceded nor followed by anything of a similar kind. The attempt,
therefore, to show any user by it on the part of the defendant is

simply absurd. Of the fact of the infringement by the defendants of

the plaintiff's patent rights there can be no doubt whatever, in fact

it is not seriously disputed. Mr. Johnson, the original patentee, appears

[373] to have acted in a very straightforward manner towards the

defendants, after having satisfied himself that they were manufacturing
machines covered by the patent which he had obtained in 1870, and with

much consideration for them, as the following letter addressed by him to

Mr. Sheen on the 16th March, 1877, shows :

"
I must ask you to make

such arrangements in your tbermantidote this year as do not infringe on

my patent, same as the ones you manufactured last 'year do : should you
desire to use any portion of my patent in your machine, I shall he glad to

arrange with you for the royalty to be paid for its use : you will see by
reference to my specification and drawings in the patent office, or with

me any time you may call, when I shall be glad to see you, that yours of

last year infringes upon my patent rights : it is not only the watering

apparatus but the general arrangement of the frame-work and fly-wheel,
with other improvements, that are included : if you call in for a few
minutes some morning, I am sure we can amicably arrange all." In reply

be received the following most evasive letter from Sheen :

"
I beg to

acknowledge receipt of your letter of the 16th ultimo, and in reply
can only refer you to the provisions of Act XV of 1859, under which my
patent was registered, entitled

"
An Act for granting exclusive privileges

to inventors," which you apppear to have overlooked in addressing me on
the subject of my thermantidotes : I should have sent you a reply earlier,

bub domestic and other matters fully occupied my time." It will be

remembered that Sheen's patent related exclusively to the watering

apparatus and had nothing whatever to do with his thermantidotes in any
particular. Indeed, I consider it my duty to state that in my judgment
the defendants' conduct throughout has been most disingenuous and fully

deserves the consequences they must now face. There is on the facts no

escape from the conclusion that they have deliberately infringed the

plaintiff's patent, and the plaintiff is entitled to a decree accordingly, and
so far I approve the Judge's order. The plaintiff is also entitled to dama-

ges and to the injunction he seeks against the defendants.

In regard to damages we do not understand what the Judge means
when he says that the amount of damages will be more conveniently

ascertained at the time of the execution of the decree. The Judge holds,

and we agree with him, that the plaintiff was entitled [374] to damages.
These must be in the first instance assessed, and when so determined they
will form part of the decree and will be recoverable in course of execution,

if not otherwise and previously settled. The damages might be assessed

in this Court, but we think it more convenient that this should be done by
the Judge, and we therefore remand the case to him for that purpose,
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with directions that he will make an iirfmediate and peremptory appoint-
ment for hearing the parties and for his finding on that question, and
that he will return the record to this Court with such finding within a

week from the date of this order. In assessing the damages the Judge will

be guided by the royalty which the plaintiff has been accustomed to be

allowed on sales of his patent thermantidotes ; and in order to ascertain

that, he should examine the plaintiff and any other witnesses who may be
named to the Judge as having knowledge on the subject. On receipt of

the Judge's findings assessing the damages three days will be allowed for

objections.

SPANKIE, J. P.B. Johnson, the plaintiff, respondent, as assignee of

a patent granted to Richard Johnson under s. 4 of Act XV of 1859, where-

by he acquired the sole and exclusive privileges of making and using and

selling an invention for the improvement of thermantidotes for a period
of fourteen years, sues the defendants, Sheen and Bradley, for damages
to the amount of Rs. 1,000, as compensation for an infringement of the

patent so granted to Richard Johnson, in making and selling thermantido-

tes constructed with the same frame- work and driving arrangement as that

for which the patent was given to the said Richard Johnson. The plaintiff

also prayed that defendants might be restrained in future from making,

selling, or advertising, under any name whatever thermantidotes of the

kind described and known as Johnson's patent thermantidotes and from
all infringement of the patent of any kind whatsoever.

The defendants contended that Richard Johnson's invention was not

a new one, the improvements patented having been in use in different

parts of the country, and having been used by Sheen himself, who made
in 1869, prior to the filing of any specification, a thermantidote on the

same principle as that patented by Richard Johnson, and presented the

same to the Masonic Brotherhood of the Lodge of Independence and

Philanthropy, No. 391, in Allahabad. [375] The defendants, Bradley and

Sheen, were in partnership toge-her in 1875, and it is not denied that they
made thermantidotes, which the partnership lasted, on the same principle

with regard to frame-work and driving arrangement as that which Sheen

says that he used in 1869. Bradley contends that when the partnership was
dissolved in August 1877, he had the right to make such thermantidotes,
because Sheen had transferred to him all his (Sheen's) rights and interests

in the manufacture of thermantidotes. The Judge has held that there

cannot be any doubt that defendant Sheen had made a thermantidote on
the plaintiffs patented principle in April or May, 1869, which therman-
tidote he (defendant) presented to the Free Masons' Lodge. "It is impos-

sible," the lower Court observes,
"
to reject the testimony of such a

witness as Mr. Shircore on this point : swears that be distinctly recollects

a vote of thanks having been accorded on the occasion to Sheen at a

banquet held in the Lodge : I attach littlo weight to the fact of presenta-

tion by Sheen not being found recorded in the proceedings of the Lodge : the

evidence shows that if it was presented to the banquet-room the fact could"

(or could not)
"
be recorded

"
: Mr. Shircore says that the tberrnantidote

was presented immediately after Sheen had been made a member of

the Lodge, and this is proved to have been in March, 1869 : there

is no reason, moreover, for rejecting the evidence of the witnesses

who swear that they made the thermantidote and took it to the

Lodge." But the real point in the case, as it occurred to the Judge,
was whether the making of the thermantidote and its presenta-
tion to the Lodge amounted to a "public or actual" user such as that
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contemplated by s. 23 of Act XV of 1859, so as to entitle the defend- 1879
ants to plead that the invention was. not a new one. Citing the case APRIL 29.

noted (1), he (the Judge) had to determine whether the user was of a
kind which made the invention known to the public at large, the word
41

known "
being user! in that particular sense as being part of what is called

the common or public knowledge of the country. If the user has not
been of that kind, the person using, although in reality he may have been
the actual inventor, will not be the legal inventor as against the patentee. 2 A. 368.
With this principle before bis mind the Judge came to the conclusion that

[376] the presentation of the thermantidote on a certain imprcrved princi-

ple to a private body of people like the Free Masons' Lodge for private
user did not constitute a

"
public or actual

"
user of the kind the law

contemolates. The lower Court remarks that with the verandah of the

Free Masons' Lodge the invention stopped probably nobody but Sheen
himself knew of the existence of the invention. The public had no

opportunity afforded them of knowing that there was an useful invention

in the thermantidote in the Free Masons' Lodge of which they could

avail themselves if they like. This point the Judge proceeds to insist on
with various arguments, which it is unnecessary to reproduce here, coming
to the conclusion that Sheen adopted a new invention and then kept it to

himself. He did not even impart the invention to the persons to whom
he presented the thermantidote, and as far as the public were concerned

they were kept in profound ignorance of the invention. Such a party,
remarks the Judge, has no right to plead to an action for infringement of

patent that the invention of the patentee was not a new invention. As
far as the party pleading to the action is concerned, the patentee is the

real and actual inventor, for the party pleading does not say that he
himself was the inventor. With this view of the case the lower Court

decreed the claim but reserved the amount of damages to be ascertained at

the time of execution of the decree.

The defendants appeal the whole case, and plaintiff objects that the

judgment is silent regarding costs, and he is also entitled to the cost of the

injunction proceedings. The defendants urge (i) that on the evidence on
the record the Judge should have found that C. J. Sheen had

"
publicly

used
"

in India, in Allahabad, the invention which plaintiff claims .to have
been his assignor's, and, therefore, plaintiff was not entitled to a decree :

(ii) that on the evidence on the record the lower Court should have found that

defendant C.J. Sheen has
"
actually used

"
in India, in Allahabad, the same

invention ; (iii) that the mode and the manner in which C.J. Sheen
had used the thermantidote proved to have been made and constructed

by him in March, 1869. i.e., previous to the date of plaintiff's assignor's

petition for leave to file the specification, was such as is contemplated by
Act XV of 1859, and the Court [377] below has erred in its interpretation

of the words
"

publicly or actually used" mentioned in the Act.

Under s. 19 of Act XV of 1859, an Act for granting exclusive privi-

leges to inventors, an invention shall be deemed a new invention, within the

meaning of the Act, if it shall not before the time of applying for leave to

iile the specification have been publicly used in India, or in any part of the

United Kingdom of Great Britain and Ireland, or been made publicly known
in any part of India, or in any part of the United Kingdom, by means of

a. publication, either printed or written, or partly printed or partly written.

(1) Plimpton v. Malcolmson, L.B. 3 Oh. 531.
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Itis not necessary to quote the remaining portion of the section. All that

is required for the purpose of this case has been cited.

The lower Court appears to have somewhat misapprehended the

bearing of the precedent quoted by him (1). In that case the Master of

the Eolis pointed out the legal sense and meaning of a first and last

inventor, if the invention being in other respects novel and useful was not

previously known in the United Kingdom,
"
known "

being usad in that

particular sense as being part of what had been called the common or

public knowledge of the country, and by this common knowledge it waa
not meant that every individual member of the public knew of the

invention. What is meant is that if it is a manufacture connected with a

particular trade, the people in the trade shall know something about it : if

it is a thing connected with a chemical invention, people conversant with

chemistry shall know something about ifc, and he (the M. R.) adds that it

need not go so far. It needed not to show that the bulk or even a large

number of those people knew it. If a sufficient number knew it, or if the

communication is such that a sufficient number may be presumed, or

assumed to know it, that will do. It may be shown that the trade had

commonly used it. That is the best; evidence. Ifc may be shown that it

was published and made known to the public. It had been held in a

modern specification which had been enrolled in the Patent Office and not

published besides, that will do. It had also been held that, as a common
rule, if the description has been printed in England and published in

England in a book which circulates in England, that will do. But after

all it is a question of fact. The Judge must decide from the evidence

[378] brought before him whether it has, in fact, been sufficiently pub-
lished to come within the definition of being made known within the realm.

We, however, are bound by the terms of our Act, and an invention

by that Act is new, as we have seen, if it shall rot before the time of

applying for leave to file the specification have been
"
publicly used

"
in

India, &c., or
"
been made publicly known

"
by means of a publication

either printed or written, or partly printed and partly written, &c. This

definition answers the question how the invention is
"
to be made publicly

known "
to people, and on this point no question arises here, and, therefore,

the authority quoted has no bearing upon this case. Under s. 23 of the

Act no action shall be defended upon the ground of any defect or insuffi-

ciency of the specification of the invention, nor upon the ground that the

original or any subsequent petition relating to the invention, or the original

or any amended specification, contains a wilful or fraudulent mis-statement,
nor upon the ground that the invention is not useful, nor shall any such

action be defended upon the ground that the plaintiff was not the inventor,

unless the defendant shall show that he is the inventor or has obtained a

right from him to use the invention, either wholly or in part. Any such

action may be defended upon the ground that the invention was not new,
if the person making the defence, or some person through whom he claims,

shall before the date of the petition have publicly or actually used in India,

or in some part of the United Kingdom, the invention or that part of it

of which the infringement shall be proved, but not otherwise. This action

has been defended under the last part of the section.

Now, the meaning of
"
public use

"
is that a man shall not by his own

private invention, which be keeps locked up in his own breast, or in his

desk, and never communicates, take away the right that another man

(1) Plimpton, v. Malcolmson, L R. 3 Ch. 531.
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has to a patent for the same invention. The prior use of an invention

need not be general. It has been held that a single instance of use would
be sufficient, hut it must be public. In the case of Carpenter v. Smith (1),

Baron Alderson said that
"
public use means a use in public, so as to

come to the knowledge [379] of others than the inventor, as contra-

distinguished from the use of it by himself in his chamber, and Lord

Abinger said the public use and exercise of an invention means a use and
invention in public, not by the public. Thus the Judge appears to have
taken an erroneous view of the words

"
publicly used

"
as applied to an

invention. It does not at all follow that because the thermantidote was
presented to tho Free Masons' Lodge there was no public use of it. The
Masonic brethren are alleged to have used it, and even on the assumption
that the lower Court's interpretation of the words could be correct, inas-

much as the public had no opportunity of knowing that there was a useful

invention in thermantidofces in the Free Masons' Lodge, of which they
<jould avail themselves if they liked, the assumption itself is hardly borne
out. There is certainly no evidence in favour of it, and I am unaware
that the brethren of a Masonic Lodge are bound by any rule to be silent

as to benefits they may have derived from a new and useful thermanti-

dote, or that they could not, if they pleased, freely communicate to their

neighbours, friends, and families a new invention that was entirely un-

connected with the secrets and mysteries of Masonry. But the Judge has
misconceived the meaning of use in public as distinct from use by a man
of his own invention in private.

I do not, however, think it necessary to dwell further on this point.
The particulars of grounds on which defendants contended that plaintiff

was not entitled to exclusive privileges, which they were bound to put in,

are in effect that Sbeen had himself manufactured and actually used in

Allahabad in March and April, 1869, a tbermantidcte with the same
frame-work and driving arrangement, for which a patent was given to

Richard Johnson, before the specification was filed for the purpose of

obtaining the patent ; and further, that the principle on which the driving
wheel was attached to the body was commonly known throughout the

country. The terms of the Act (s. 23) are
"
shall have publicly or actually

used
"

the invention. If, therefore, it can be established that Sheen
made and presented the thermantidote of the kind and with the arrange-
ments described in the defence, he may be sairi both by himself and by the
Masonic body to have actually used that thermantidote. When, however,
we come to analyze the evidence, there does not appear sufficient proof of

this defence. (After commenting on the [380) evidence the learned

Judge proceeded :) I hold, therefore, that it is very doubtful whether any
thermantidote was presented to the Lodge by Sbeen in 1869, and that, if any
thermantidote was sent there by him, it was probably an old one which be
had repaired, and further there is no reliable evidence to show tha>

when repaired it worked on the principle of Johnson's patent, or that if it

did, it was ever used or at wo/'k in the banquet room of the Lodge, or

anywhere else.

There is ample evidence to ehow, and, indeed, it is not denied, that

defendants have since the 1st September, 1875, and at the time of institu-

ting the action, made and sold thermantidotes made on Johnson's patent
in regard to their frame-work and driving arrangement, and that they have

thereby infringed the exclusive privileges granted by the patent. I might,

(1) 9 M. and W. 300.
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APRIL 29. mention that the defendants had desired to take the evidence of Ram
Tahal, a blacksmith of Benares, of Shib Charan of Benares, of Mr. Smyth
of Benares, and of Madho, a carpenter of Agra. The plaintiff's counsel

objected to the record of this evidence because its admission was opposed
to ss. 34 and 23 of the Patent Act. Section 34 requires that plaintiff shall

deliver with bis plaint particulars of the breaches complained of in his

2 A. 368. action, and the defendant shall deliver a written statement of the parti-

culars of the grounds (if any) upon which he means to contend that the

plaintiff is not entitled to any exclusive privilege on the invention. At
the trial of any such action no evidence shall be allowed to be given in

support of any alleged infringement, or of any objection impeaching the

validity of such exclusive privilege, which shall not be contained in the

particulars delivered as aforesaid. It is also specifically declared that
"

if it

be alleged that the invention was publicly known or used prior to the date

of the petition for leave to file such specification, the place where and
manner in which the invention was so publicly known or used shall be

stated in such particulars : provided always that it shall be lawful for any
Court in which the action or proceeding is pending, or in which the issue

is tried, to allow tbe plaintiff or defendant respectively to amend the parti-

culars delivered as aforesaid upon such terms as shall seem fit." The Judge
took tbe depositions of these witnesses, though at first he was disposed to

[381] reject them, as is clear from his rough notes of the proceedings.
But he does not refer to the evidence in his judgment. Nor do I think

that we should use it. The terms of tbe section are peremptory. Instances

were cited to us showing from English cases that the plaintiff before trial

should have called upon defendants to supply tbe particulars required as

to those places and the manner in which the invention was publicly known
or used. But the Act, though founded on the English Statute, is accom-

panied by a different procedure ; and though I do not mean to say that

an application might not. perhaps, have been made on the subject to the

Judge below, by what is called a miscellaneous application before the trial

came on before him, I cannot say that it was incumbent on the plaintiff to

make the application. The defendants might have done so, and perhaps,

ought to have done so, as in the particulars filed by them they simply

say that at tbe time thethermantidote was manufactured, the principle on

which the driving wheel was attached to tbe body was commonly known
throughout tbe country, which was a very vague statement, and it does

not in any way indicate that they relied on evidence in any particular

place for corroboration of such a vague statement. Moreover, the

defendants should have applied to the Judge at the trial if they wished to

amend tbe particulars. This would have allowed the Judge to adjourn
the case, and to enable the plaintiff to rebut the proposed evidence.

Under the proviso the Judge certainly could have acted, but he was not

asked to do so. I would not, therefore, interfere ; nor do I think it neces-

sary. The main defence is that Sheen himself made the thermantidote

and used tbe same principles as Johnson did in 1869, and then presented
the machine to the Lodge, which points he has failed to establish. Had
the fact been so well known, and tbe use of the same principles so com-
mon throughout the country, the circumstances would have been stated

in Sheen's letter and in the proceedings before Mr. Quinton, or surely in

the grounds set out on the ]0th June, 1878.

I may, however, remark that I do not admit that there is anything
in s. 23 which would forbid the record of the desired evidence. The
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defendant, by that section, must show that he himself had used the inven- 1879

tion, but there is nothing whieh stays him, after that, from proving that APRIL 29.

it was in common use in particular places. There is [382] one other

point. The Judge refused to take Mr. Bradley's evidence, though be was
present in Court. He ought to have taken it, if the defendants wished it.

But their case was in DO way prejudiced by his not having done so, and

they do not refer to the matter in their memorandum of appeal.
As to damages, the Judge should not have left the amount to be deter- 2 A. 368.

mined at the time of execution of the decree. The defendants did not
contend that plaintiff had not suffered damages, if there had been an in-

fringement of his rights. They simply denied that there bad been any
such infringement as that complained of, nor did they question the amount
of damages sought to be recovered.

It appears from the proceeding in the Court of Mr. Quinton, late

Officiating Judge, dated 8th May 1878, that Johnson applied under s. 493
of the Civil Procedure Code for a temporary injunction to restrain defend-

ants from manufacturing, selling, or advertising thermantidotes, which
he asserted were built in such a way as to infringe his patent. At this

time the present suit had been tiled. But the Court refused to issue the

injunction, because so far back as March 1877, Johnson was aware that

defendants bad infringed bis patent, and correspondence bad ensued,
which closed abruptly in May with a curt letter from Sheen, and Johnson
bad taken no legal steps to vindicate bis alleged rights. He lay back until

the 24th April, 1878, and then brings his suit, and filed an applieation for

an injunction. The Judge accepting the rule laid down in the case of

Bovill v. Crate (U held that a patentee who lies by and allows a person
to continue doing what he says is an infringement of his patent cannob
claim an interlocutory injunction to restrain this person. Mr. Colvin for

the defendants had then stated that the defendants were quite ready to

keep an account, and, therefore, the Judge issued an injunction to the

defendants, ordering them to -prepare an account of the manufacture
and sale of the thermantidotes which are said to infringe the patent, from
the date of the institution of the suit. Plaintiff was directed to pay the cost

of the application. The order was appealable under s. 588 of the Code, but

Johnson did not appeal it. Ordinarily the rule in Courts of Equity, as now
in those of Common Law, is, when no interlocutory order has been given,
to order as part of the final judgment, an account of all the profits made
[383] by defendants since the commencement of the action, and after

notice that an account would be required. Mr. Quinton appears to have

given such a notice. If here damages are assessed the plaintiff would not be

entitled to an account prior to the suit, for the damages would be compen-
sation for his loss of profits up to the date of suit. The plaintiff has not

asked in this suit, nor did be ask in bis petition dated the 24th April, for

an injunction that an account should be taken. He has simply sought to

recover Es. 1,000 damages. Under these circumstances he may not be

entitled to profits. The plaintiff is assignee to a manufacturer himself, and
if he baa been in the habit of licensing other persons to use his patent at

a fixed royalty, then it may be that the loss of that royalty would be the

proper measure of the damages sustained by him from the 18th September
1875, to date of decree (2). It does not appear what fixed royalty
Johnson has charged, but he says in his letter of the 16th March 1877,

(1) L.R. 1 Eq. 388.

(2) Penn v. Jack, L.R. 5 Eq. 81 ; Galloway's Patent 7 Jut. 453-
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1879 to Sheen that he would be glad to arrange with him for the royalty
APRIL 29. to be paid for the use of his invention. Perhaps the best course to adopt

would be to remand the case to the lower Court for further inquiry,
and to ascertain what sum Johnson or his father have been in the habit

of taking as a royalty, and whether this royalty has been taken *on eaoh
machine made, or a lump sum has been paid for the use of the patent.

Having ascertained this point, the lower Court should take an account of the

2 A, 368. machines made by defendants between the 1st September, 1875, and the

date of the institution of the suit. If many machines have been made
since, they should be taken into account, and the damages should be
assessed according as it may be found what has been the royalty charged.
On a return of the lower Court's finding on these points, we can dispose of

the appeal and the objections of the plaintiff under s. 561. One week might
be allowed for objections to the finding of the lower Court from the date

of its return of the record. Or if the parties prefer it, we might ourselves

make the inquiry suggested, and determine the point, though it would be

more convenient for the Judge to do it.

I have, since writing as above, seen the Hon'ble Chief Justice's pro-

posed order of remand, and I quite agree in the propriety of it. It will

enable us to dispose of the appeal on receipt of the Judge's finding.

[384] On receipt of the Judge's finding on the issue remitted, the

Court delivered the following

JUDGMENT.
We have now received the finding of the Judge on the remand directed

to him by our order of the 26th March, and there are no objections to

the finding on either side. The Judge finds that the defendants made six

of the plaintiff's thermantidotes in 1876, fifteen in 1877, and five in 1878, in

all twenty-six. He is also of opinion upon the evidence taken before him,
that where the thermantidotes manufactured by defendants exceed twenty
in number, a, royalty of Es. 40 on each machine would be a fair charge. It

would thus appear that that royalty charged on the twenty-six thermanti-

dotes made by the defendants would produce a sum of Es. 1,040. But as

that is larger by Es. 40 than the amount claimed, we reduce the sum accord-

ingly, and assess the damages to be paid by the defendants to the plaintiff

at Es. 1,000, and we decree that amount to the plaintiff and dismiss the

appeal with costs in both Courts, but excepting the costs relating to the

plaintiff's petition of objection, which petition we overrule, and we order

that the plaintiff shall bear the costs thereof. Under the circumstances

it is unnecessary to make any order respecting the injunction asked for

in the plaint.
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SADIK ALT KHAN (Decree holder) v. MUHAMMAD HUSAIN KHAN
(Judgment-debtor)* [4th June, 1879.]

Execution of Decree Transfer of Decree Due Diligence ActX of 1877 (Civil Procedure

Code), ss. 230, 232.

The transferee of a decree applied, while an application by the original bolder
of such decree to execute it was pending, to be allowed to execute it. The
Court, in accordance with s. 232 of Act X of 1877, directed notice of the
transferee's application to be given to the transferor and the judgment-debtor.
The transferee failed to pay the Court-fee leviable for the issue of such notice,
and the Court dismissed his application. The transferee subsequently made a
second application to be allowed to execute the decree. Held, that such applica-
tion could not be rejected, with reference to s. 230 of Act X of 1877, on the

ground that due diligence hid not been used on the former application to procure
complete satisfaction of the decree, because such application had not been granted,
and, therefore, the question whether "on the list preceding application

" due

diligence was used to procure such satisfaction did not arise.

[385] THE facts of this case were as follows : The holder of a decree

for money applied to the Court which had passed ifc for its execution

against the judgment-debtor. The Court, under s. 248 of Act X of 1877,
issued a notice to the judgment-debtor requiring him to show cjause, on
the 20th September, 1878. why the decree should not be executed against
him. Meanwhile, on the 17th September, 1878, one Sadik Ali, to whom
the decree had been transferred by assignment in writing, applied to the
Court to be allowed to execute it. The Court, in accordance with the

provisions of s. 232 of Act X of 1877, directed notice of this application
to be given to the transferor and the judgment-debtor. Sadik Ali failed

to pay the Court-fee leviable for the service of such notice, and the Court
in consequence dismissed his application. On the 24th January, 1879,
Sadik Ali again applied to the Court for the execution of the decree. The
Court, with reference to s. 230 of Act X of 1877, refused to grant this

application on the ground that on his former application Sadik Ali had
not used due diligence to obtain satisfaction of the decree.

Sadik Ali appealed to the High Court, contending that the provisions
of s. 230 of Act X of 1877 were not applicable under the circumstances
of the case.

Munshi Hanuman Prasad and Munshi Sukh Ram, for the appellant.
Mir Akbar Husain, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
SPANKIK, J. It appears that the original decree-holder had made an

application to execute his decree, and notice having issued under s. 248 of

Act X of 1377, the 20th September, 1878, was fixed for the hearing. In
the meantime, on the 17th, appellant petitioned to have his name registered
as purchaser of the decree, and to be allowed to execute the decree. An
order for notice on the decree-holder and judgment-debtor was made in

accordance with s. 232 of the Act. But
"
talabana" not having been paid,

the case was struck off.

*
Appeal No. 61 of 1879, from an order of Maulvi Muhammad Abdul Qayum

Khan, Subordinate Judge of Bareilly, dated the 5th February, 1879.
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An application for execution, the subject of the present contention,
was made on the 24th January, 1879, and refused by the Subordinate

Judge under s. 230, because owing to his not having lodged the service

money on the former application, due diligence had not [386] been shown
in executing the decree. It is contended that s. 230 does not apply to

this case.

It is true that if a decree has been transferred by assignment in

writing to any other person, the transferee may apply for its execution

to the Court which passed it, and if that Court thinks fit, the decree

may be executed in the same manner and subject to the same con-

ditions as if the application were made by such decree-holder. Then
s. 230 of Act X of 1877 would of course apply. But there is a proviso,
the conditions of which must be fulfilled before the Court could

allow the execution. The proviso attached to s. 232 is that notice

in writing of the application shall be given to the transferor and
the judgment-debtor, and the decree shall not be executed until the Court
has heard their objections (if any) to such execution. Until, therefore,

this notice has been issued, and until the objections (if any) had been

heard, the Court would not be in a position to grant execution. Up to

the date of the present application, and though a former application had
been made both under ss. 230 and 232, and in each case an order for serv-

ing the notice required by law had been made, the application for execu-

tion had not been granted. In the one case the decree-holder ceased to have

any interest in the decree, and in the other, as we have seen, talobana-

had not been paid, and no execution was ordered. Therefore it would seem
that the present application cannot be rejected on the grounds set forth in

the Subordinate Judge's order, because no former application for execution

had been granted, and, therefore, the question did not arise whether "on
the last preceding application due diligence was used to procure complete
satisfaction of decree."

We, -therefore, decree the appeal with costs, and reverse the order

of the Subordinate Judge and direct him to proceed to dispose of the

application for execution.

Cause remanded.

2 A. 386.

APPELLATE CEIMINAL.

Before Sir Robert Stuart, Kt. t Chief Justice, and Mr. Justice Spankie.

EMPRESS OF INDIA v. KARIM BAKHSH. [6th June, 1879.]

Act X 0/1872 (Criminal Procedure Code), ss. 149, 272 Arrest pending appeal Admissi-

bility of the evidence of the respondent against another person concerned in the same

offence Accomplice Act 1 of 1872 (Evidence Act), s. 118.

[387] K and B were accused of being concerned in the same offence. K was
first apprehended, and the Magistrate inquired into the charge against him, and
committed him for trial, but the Court of Session acquitted 1\. The Local
Government preferred an appeal against his acquittal, and the Magistrate
arrested him with a view to his detention in custody until such appeal was
determined. While K was so detained, the Magistrate inquired into the charge

against B, who had meanwhile been arrested, and made K a witness for the

prosecution, and committed B for trial. K's evidence was taken on B's trial.

Held per STUART, C.J. (SPANKIE, J., doubling), that K's arrest was lawful*
and that this evidence was admissible against B.
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Held per SPANKIE, J., that, assuming that the Magistrate looked on K as 1879
an accused person and his arrest was lawful, the Magistrate should not have JUNE 6.
examined him as a witness against B, and that, assuming that K's arrest was
unlawful and that when he made his statement he was a free man, bis

evidence, if admissible, was not evidence on which a Court should place much APPEL-
reliance. LATE

THE facts of this case, so far as they are material for the purposes of CRIMINAL
this report, were as follows : On the 3rd July, 1878, one Kamal was tried

for an offence punishable under s. 328 of the Indian Penal Code by Mr. H. 2 * 386>

D. Willock, Sessions Judge of Azamgarh and was acquitted, The Local

Government appealed to the High Court against his acquittal. Before the

appeal was admitted, Kamal was arrested by the order of the Magistrate
of the District. While the appeal was pending and Katnal was in custody,
he was made by the Magistrate a witness for the prosecution in the case

of one KarimBakhsh, who was charged with being concerned in the same
offence as that for which Kamal was tried and acquitted by the Sessions

Judge. While the appeal was still pending, Karim Bakhsh was committed
to the Sessions Judge for trial on charges under ss. 328 and 392 of the

Indian Penal Code, and on the 24th October, 1878, was tried and acquitted.
The Sessions Judge observed with reference to the evidence of Kamal
which was taken at the trial as follows : "His evidence is worthless : it

affords no proof of the charge, and, under the circumstances in which be is

place i, being yet on his trial, it is extremely unreasonable to suppose that

he would speak the truth."

The Local Government appealed to the High Court against the acquit-
tal of Karim Bakhsh. contending, among other things, that the evidence

of Kamal should not have baei^ rejected by the Sessions Judge.

[388] The Junior Government Pleader (Babu Dwarka Nath Banarji), ,

for the Crown.
The respondent did not appear.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C. J. Karim Bakhsh, the accused, resoondent, in the

present case, was one of three men, Kamal and Ilahi Bakhsh being the

other two, who were believed to be accomplices in the drugging of a man
named Akbar Shah with whom they fell in on their travels between Ghazi-

pur and a place called Birmi, and whom, when under the influence of

the poisonous drug they had administered to him, they robbed of a

large sum of money which, as the fruits of some business of his master,
he was carrying home to the latter. Kamal was the first to be apprehend-
ed on the charge, and he after being duly committed by the Magistrate
was tried before the Judge of Azamgarh and acquitted by that officer.

But on appeal by the Government to this Court the acquittal was set

aside and Kamal, the accused, was convicted and sentenced to rigorous

imprisonment for three years. The evidence in the present case is

substantially the same as that adduced against Kamal, the Judge taking
the same view that he had done before, and also acquitting Karim Bakhsh,
and the Government again appealing to us against that acquittal. I have

again carefully considered all the evidence, and am clearly of opinion

that the Judge his gone as far wrong in this case as he had done in the

case of Kamal, and we must set aside his order. For, even irrespective of

Kamal's deposition, I agree with Mr. Justice Spankie that the evidence

given by the other witnesses, and in view of which I entirely concur, is
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1879 quite sufficient for the conviction of Karim Bakhsh. With respect to

JUNE 6. Kamal's evidence the Judge is of opinion that it is worthless, seeing
that he considers that

"
it affords no proof in support of the charge, and.

APPEL- under the circumstances in which he is placed, being yet on his trial, it

LATE *8 extremely unreasonable to suppose that he would speak the truth."

CRIMINAL "^ki3 allusion to Kamal's evidence was remarked on at the hearing, and we
'

have to consider, first, whether the Magistrate was justified in re-anest-

2 A. 386.
*n Kama l after his discharge by the Judge, and, second, whether, while so

in custody again, his statement could be received in evidence against
Karim Bakhsh, I am clearly of opinion that these two questions must both

[389] be answered in the affirmative. Kamal's re-arrest was not only

legal, but absolutely necessary in the interests of justice. The Government

appealed, as it was by law entitled to do, against Kamal's acquittal ;
and

the effect of that proceeding was to keep him still in peril, and it may even be

said on his trial, and bis re- arrest was simply a measure necessary for his

safe custody pending and for the purposes of the appeal, and also to secure

his personal presence and his punishment should he be, as he eventually was

by the decision of this Court, convicted. Such a precaution was in the

highest degree reasonable, and was in my opinion fully warranted by s. 92
of the Criminal Procedure Code, which provides that a police officer may,
even without orders from, a Magistrate and without a warrant, arrest

"
any

person against whom a reasonable complaint has been made or a reason-

able suspicion exists of his having been concerned in a cognizable offence."

Eor there can be no doubt that the effect of the appeal against Kamal's

acquittal was to place, or replace, him in the position described in s. 92.

And in this opinion I find I am supported by the ruling of a Division Bench
of the Calcutta Court (Macpherson and Moms, JJ.), who in the case of The

Queen v. Gobind Tewari (1) ordered the re-arrest of two acquitted persons
under s. 92, directing them to be kept in custody till the hearing of the

appeal. The reported argument addressed to the Court by the learned

Legal Remembrancer, Mr. H. Bell, was extremely forcible, showing, as it

did, that the power to re-arrest under such circumstances was by necessary

implication vested in all Courts and officers with proper authority and

jurisdiction, and that
"
where a Court had jurisdiction over an offence, it

had of necessity power to bring the persons accused of the offence before

it,*' quoting in support of this proposition an English case (2). Mr. Bell

further successfully contended that
"
the admission of the appeal revived

the charge against the accused, and it was absurd to treat persons
accused of murder or of any other criminal offence as mere respondents
in an appeal. Before the appeal was heard the accused ought to

be in the custody of the law." And again
"
under s. 297 when the

Court ordered that an accused person who had been improperly dis-

charged be tried, it was not disputed that the Court could order the

re-arrest of the accused person, though there was no express provision on

[390] the point in the section : and in the same way the Court had equal

authority to re-direct the re- arrest of the accused on the admission of an

appeal." These views appear to me to be eminently sensible and just, and
I strongly approve them, affording as they appear to do a sound rule to

guide us in the present case. On this point of the validity of Kamal's

re-arrest I may add that it appears to be warranted by the spirit and

principle of s. 149 of the Criminal Procedure Code, which provides that
"
when a complaint is made before any Magistrate empowered to commit

(1) 1 C. 281. (2) Bane v. Methuen, 2 Bing. 63.

812



I.] EMPEESS OP INDIA V. KARIM BAKHSH 2 All. 391

persons for trial before the Court of Session, that any person has commit-

ted, or is suspected of having committed, any offence triable exclusively

by the Court of Session, or which in the opinion of such Magistrate

ought to be tried by the Court of Session, such Magistrate may issue his

warrant to arrest such person, or, if he thinks tit, his summons requiring
him to appear fco answer such complaint," an appeal being virtually a

re-trial on the same facts.

The next question is, whether the statement made by Kamal after

his re-arrest and pending his appeal was admissible in evidence. I am
clearly of opinion that it was, and that it ought to have been considered

by the Judge, and to be considered by us now, along with the other

evidence in the case. Such evidence would be admissible in an English
Court 6 and 7 Viet., c. 85, s. 1, and 16 and 17 Viet., c. 30, s. 9 and I

know of no law, regulation, or ruling in India excluding it. In one case

the English law appears to have been followed by the Calcutta Court,

Queen v. Ashrof Shaikh (1), and in the present instance there is the less

reason for excluding such evidence, seeing that a precisely similar state-

ment by Kamal was deliberately made by him in his own case, the facts

of which were identical with the present case, which resulted in his con
viction by this Court, and which statement very naturally influenced our

decision.

I have only to add that I do not see that Kamal's statement can be
said to have been given under duress, meaning, as that expression does,
under illegal restraint or arrest : Kamal was simply by means of his

arrest in safe custody for the purposes of the Government's appeal, and
he was legally so. (The learned Chief Justice then proceeded to dispose
of the appeal].

[391] SPANKIE, J. We have already had this case before us on
the appeal of the Queen-Empress v. Kamal (2). The latter was tried

separately for the same offence as that for which Karim Bakhsh was
committed to the Sessions Court. The Sessions Judge acquitted Kamal.
But the Magisterial authorities obtained leave to appeal to this Court
from the order of acquittal. When this Court tried the appeal, the order

of the Sessions Judge was reversed and Kamal was convicted and sentenc-

ed to imprisonment for three years under ss. 107 and 238 of the Penal

Code.

We accepted the evidence as good against Kamal which was adduced
on the present trial of Karim Bakhsb, who has also been acquitted by the

Sessions Judge.

There, however, is one feature in the case which presents some
difficulty. After Kamal had beea acquitted by the Sessions Judge, he
was re- arrested by the Magistrate, and though under duress and awaiting
the result of the appeal made on the part of the Crown against the order

of acquittal, the Magistrate examined him as a witness against Karim
Bakhsh. If the Magistrate regarded Kamal as still in the position of an
accused person, though he had been acquitted, he should not have made
him a witness against Karim Bakhsh. It may be that the apprehension
of Kamal on the same charge after his acquittal by the Sessions Judge
was unlawful. The appeal of the Crown had not been admitted when the

arrest was made, at least this would appear to be the case. S. 118 of

the Indian Evidence Act makes all persons competent to testify who are

able to understand r,he questions put to them, and can give rational

1879
JUNE 6.

APPEL-

LATE

2 A. 386.

(1) 6 W.R. Cr. 91. (2) Unroported.
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1879 answers to those questions. But if the Magistrate looked upon Kamal
JUNE 6. as still in the position of an accused person under trial, he should not

have made him a witness against Karim Bakhsh, against whom the

APPEL- inquiry preliminary to commitment for the same offence for which Kamal
LATE had been committed was proceeding. The position of Kamal was not

CRIMINAL. bh&b f an accused person admitted to give evidence under pardon, nor

was it that of a person who had been separately tried and convicted of an
2 A. 386. offence, and who was afterwards made a witness against another person

charged with the same offence. Nor was this a case where several persons
were [392] jointly accused, and where any one of them was called as a

witness either for or against his co-defendants. Assuming, however, that the

re-apprehension of Kamal after an acquittal and on the same charge was

unlawful, and that when he made his statement he was a free man, it

may be that under s. 118 of the Act already referred to his evidence was

admissible, but it is not evidence on which a Court would place much
reliance, and the Sessions Judge, perhaps, has not overstated the case

respecting it, when he remarks that
"

ii; affords no proof in support of the

charge, and, under the, circumstances in which he is placed, being yet
on his trial, it is extremely unreasonable to suppose that he would si?eak

the truth." There is however other evidence, which in Karim B ikhsh's

case has already been accepted by this Court, and which in my opinion is

sufficient to establish a very strong presumption of the guilt of the respond-
ent which his defence failed to rebut. (The learned Judge then proceeded
to consider this other evidence).

Appeal allowed.

2 A. 392.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

KANAHIA LAL AND ANOTHER (Plaintiffs) v. KALI DIN (Defendant.)*

[9oh June, 1879.]

Registration Certificate of sale Mortgage.

Where the Subordinate Judge of Dehra Dun made and signed the following
endorsement on a deed of mortgage of immoveable property: "This deed was
purchased on the 1st December, 1875, at a public sale in the Court, of D.?hra

Dun, by N and K, plaintiffs, for Rs. 2,400, under soecial orders passed by the
Court on the '23rd November, 1875, in the case of N and K, plaintiff-!, against

B, for self, and as guardian of the heir in popsession of the estate left by M "

he Id per SPANKIE, J. that this instrument operated as a sale-certificate, and
consequently, as it related to immoveable property of the value of Rs. 100 and
upwards, it required to be registered.

Held per OLDFIELD, J. That as the instrument operated to assign the deed
of mortgage to the auction-purchasers, it for the same reason required to be

registered.

THIS was a suit for the possession of a plot of land appertaining
to the premises of the Victoria Hotel at Dehra Dan. The facts

[393] of the case, so far as they are material for the purposes of this

report, were as follows : The plaintiffs claimed the land in virtue of a

' Second Appeal, No. 1354 of 1878, from a decree of W. C. Turner, Esq., Judge of

Saharanpur, dated the 16th September, 1873, affirming a decree of F. 8. Bullock, Esq.,
Subordinate Judge of Dehra Dun, dated the 30th May, 1878.
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transfer to them by sale in the execution of a decree a certain deed of

mortgage of the Victoria Hotel and premises, dated the 26th September,
1866. They relied on an endorsement on this deed as the proof of their

title. That endorsement was in the following terms :

"
This deed was

purchased on the 10th December, 1875, at a public sale held in the Court
of Djhra Dun, by Narain Das and Kanahia Lai (plaintiffs) for Ks. 2,400,
under special orders passed by the Court on the 23rd November, 1875, in

the case of Narain Das and Kanahia Lai against Eichard Powell for self

and as guardian of the heir in possession of the estate left by Matilda
Powell." This endorsement was signed by the Subordinate Judge of

Dehra Dun. The defendant contended that the endorsement should have
been registered as it was an instrument operating to assign an in-

terest in immoveable property of the value of upwards of Es. 100. The
plaintiffs contended than the endorsement was the order of a Court only
and did not require registration. The Subordinate Judge held that the

endorsement operated as a certificate of sale, and, with reference to s. 17
of the Eegistration Act of 1871, should have been registered, and dismiss-

ed the suit. On appeal by the plaintiffs the District Judge also held

that the endorsement operated as a certificate of sale and should have been

registered and dismissed the appeal.
The plaintiffs appealed to the High Court.

Pandit Bishambhar Nath, for appellants.
Mr. Hoivard, for the respondent.

JUDGMENTS.
The judgments of the Court, so far as they are material to the above

contention, were as follows :

SPANKIE, J. I have myself been a party to a ruling in this Court
that an instrument of the nature of the endorsement on the deed of

mortgage dated 26th September, 1866, would require registration, that is,

I have held that a sale certificate in regard to immoveable property of

above Es. 100 in value would require registration. The endorsement on
the back of this deed of mortgage, which was sold at auction and purchased
by the plaintiffs, [394] is, I think, and operates as a certificate of sale,

and I cannot regard it is an order of Court, simply because it is signed

by the Subordinate Judga. The signature may authenticate the endorse-

ment, but the endorsement itself is a certificate of sale and a transaction

that confers upon the purchasers the rights of the mortgagee and gives
them an interest in immoveable property exceeding Es. 100 in value.

OLDFIELD, J. I concur in the proposed order for dismissing the

appeal with costs. The endorsement by which the deed of mortgage was

assigned to the plaintiffs as purchasers of it at 'auction sale is an instru-

ment which required registration, and cannot be admitted in evidence.

Appeal dismissed.

1879
JUNE 9.

APPEL-

LATE

CIVIL.

2 A. 392.
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1879
JUNE 11.

APPEL-

LATE

CIVIL.

2 A. 394.

2 A. 394.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

PIAREY LAL (Defendant) v. SALIGA AND ANOTHER (Plaintiffs)
*

[lith June, 1879.J

Wajib-ul-arz Absconding co.sharers Trustee Act
s. 10 Limitation.

IX of 1871 (Limitation Act)

Where a clause of the wajib-ul-arz of a village stated in general terms that
absconders from such village should receive back their property on their return,
and certain persons who absconded from such village before such wajib-ul-art
was framed, sued to enforce suoh clause against the purchaser of thdir property
from the co-sharer who had takin possession of it on their absconding, and who
was no party to such wajib-ul-arz, alleging that their property had vested in

such co-sharer in trust for them, held that before such co sharer could be taken
to have held their property as a trustee there must be evidence that be accepted
such trust, and this fact could not be taken as proved by the wajib-ul-arz.

Beld also that, assuming the trust to be established, as the purchaser had
purchased in good faith for value and without notice of the trust, and was not
the representative of suoh co-sharer within the meaning of s. 10 of Act IX of 1871,
and had been more than twelve years in possession, the suit was barred by
limitation.

[R., 3 A. 458 (464) ; D., 9 A. 97 (101) = A.W.N. (1886), 303.]

Tnrs was a suit for the possession of a certain share in a village.

The facts of the case are sufficiently stated for the purposes of this report
in the judgment of the High Court, to which the defendant appealed from
the decree of the lower appellate Court in favour of the plaintiffs. The
defendant contended that the terms of the [393] administration-paper did

not create his vendors trustees for the plaintiffs, and that, assuming
that his vendors had held the property in suit as trustees for the

plaintiffs, the suit should have been instituted within twelve years from
the date of the purchase, as he did not represent his vendors and had pur-
chased bona fide for valuable consideration and without notice of any
trust.

Babu Jogindro Nath Chaudhri, for the appellant.
Munshi Hanuman Prasad, for the respondents.

JUDGMENT.
The judgment of the Court was delivered by
OLDFIELD, J. The plaintiffs bring the suit on the ground that they

are sons of Gobinda and Gopal, who many years ago absconded from
the village, leaving their property in the hands of their co-sharers as

trustees, and they rest the proof of the trust on an entry in the administra-

tion-paper of 1864. The defendant pleaded in effect that the plaintiffs

are not the persons they represent themselves to be, and that there was no
such trust created as they assert, and that the property in suit was for

years possessed by Sahib Ram, Param Sukh, and others, whose rights and
interests therein were bought in 1912 Sambat, or 22 years ago, by the

defendant at public auction, and the claim has become barred by adverse

possession on the defendant's parX Tbe Court of first instance found in

favor of the several pleas advanced by defendant and dismissed the suit.

* Second Appeal, No. 1217 of 1878, from a decree of Maulvi Maqsud All Khan,
Subordinate Judge of Agra, dated the 6th September. 1878, reversing a decree of Maulvi

Mubarak-ul-lah, Munsif of Muttra, dated the 27th March, 1878.
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The lower appellate Court has decreed the claim, holding that the

plaintiffs are the persons they represent themselves to be; but it is silent

as to when and bow those whom plaintiffs represent deserted their

village ; its holds that under the entry in the administration-paper Sahib
Ram must be considered to have become trustee for the absconders, and
no period of limitation will bar the suit against him, or against his re-

presentative, the defendant, who purchased at auction-sale his rights and
interests.

This decision is clearly open to the objections taken in appeal. Accept-

ing the finding that plaintiffs are representatives of Gobinda and Gopal,
who at some time or other deserted their villages, in order to establish

the fact that Sahib Ram and the others held their [396] property as their

trustees, there must be evidence that they accepted such a trust, and this

fact cannot be taken as proved by a vague and general entry made in an

administration-paper of a date subsequent to the relinquishment of the

property by the absconders, and which refers to future years, to which
Sahib Ram and the others were no parties, and which merely states in

general terms that absconders from the village shall receive back their

property on their return; and further, could such trust to Sahib Ram and
the others be established, the claim is clearly barred by the limitation

of twelve years, since the defendant is a purchaser in good faith for

value from Sahib Ram and the others, and is not his representative
within the meaning of s. 10, Act IX of 1871, and it is not shown that

he bought with any notice of the trust.

We decree the appeal and reverse the decree of the lower appellate
Court and dismiss the suit with all costs.

Appeal decreed.

APPEL-

LATE

CIVIL.

2 A. 39*.

2 A. 396.

CIVIL JURISDICTION.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

KANTHI RAM (Judgment-debtor] v. BANKEY LAL AND OTHERS
(Decree-holders).* [llth June, 1879.]

Execution of Decree Application to set aside sale of Immoveable property Auction-

purchaser Appeal Act X 0/1877 (Civil Procedure Code), as. 311, 312, 313, 588 (m).

Held that, although the auction-purchaser may not apply under s. 311 of Act
X of 1877 to have a sale set aside, he yet may be a party to the proceedings after

an application hag been made under that section, and then, if an order is made
against him, he can appeal from such order under s. 583 (m) of Act X of 1877.

[P., 2 A. 352 (353); R,, 13 O.L.J. 535 = 15 C.W.N. 635-10 Ind. Oaa. 148]

THE facts of this case, so far as they are material for the purposes of

this report, were as follows : Certain property was sold on the 23rd August,

1878, in the execution of a decree against one Kanthi Ram and other persona.

On the 6th September, 1878, the judgment-debtors applied to the Court of

first instance to set aside the sale on the ground of material irregularities in

publishing and conducting it. This application was opposed by Mangni
Ram, the [397] auction-purchaser, who contended that there had been no

*
Application, No. 16-B of 1879i for revision of au order of W. Tyrroll, Esq., Judge

of Bareilly, dated the 10th January, 1879.

A 1-103
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1879

JUNE 11.

CIVIL

JURISDIC-

TION.

2 A. 396.

such irregularities in publishing and conducting the sale as alleged by the

judgment-debtors. The Court of first instance found on the issue raised

by this contention that the sale had been irregularly published, and made
an order setting it aside. Tbe auction-purchaser, appealed to the District

Judge, who, finding that the sale had not been improperly published or

conducted, reversed the order of the Court of first instance.

The judgment-debtor Kanthi Earn applied to the High Court for tbe

exercise of its powers of revision under s. 622 of Act X of 1877, contending
that the District Judge had exercised an appellate jurisdiction not vested

in him by law, and that his order should be set aside.

Munshi Sukh Ram, for the petitioner.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the opposite party.

JUDGMENT.
Tbe judgment of the Court was delivered by
SPANKIE, J. At first sight it appears as if the first plea had force,

and that the auction-purchaser was not competent to appeal to tbe Judge,

By s. 311 of Act X of 1877 the decree-holder or any person whose
imoQoveable property his beea sold may apply to the Court to set aside

the sale on tbe ground of a material irregularity in publishing or conducting
the sale. By s. 312 if no such application be made, or if it be made and
the objection should be disallowed, the Court shall confirm the sale as

regards the parties and the purchaser. If such application be made, and
if it be allowed, the Court shall set aside the sale. Now it is clear that

the decree-holder or any person whose immoveable property has been sold

alone may make the application to set aside the sale. The purchaser
cannot apply under this section. Section 313 provides for the occasion on
which he may apply, viz., on the ground that the person whose property

purported to be sold had no saleable interest in it. Section 588 (m) gives an

appeal under s. 312 for confirming or setting aside a sale. But suppose that

the sale in favour of the purchaser has been confirmed, after objection has

been disallowed under s. 312, and the judgment-debtor appeals to the [398]

Judge, cannot the purchaser appear in appeal and defend the order made
in his favour ? It would be very bard if he could not appear. Again, if

it is part of the Court's duty where an objection has been disallowed to

confirm the sale as regards the parties to the suit and the purchaser, it is

surely a part of the Court's duty to hear the purchaser if he appear to

answer the judgment-debtor or decree- holder's objection to the sale, and if

he be heard in the first Court, may he not be heard in the second, and, if

so, why not as appellant as well as respondent ?

In this case the judgment-debtor made the objection. The auction-

purchaser put in a statement refuting the grounds upon which the objection

was made. The statement was admitted by the Court, and he was allowed

to examine four witnesses. The order of the Court was against him. An
appeal is allowed by law, and he appeared before the Judge as appellant.

We can find no illegality in the Court's entertainment of this appeal on the

merits, in that we hold that, though the auction-purchaser may not be the

applicant under s. 311, he yet may be a party to the proceedings after the

application has been made, and then if there is an order against him be

can appeal under letter m, s. 588 of the Code.
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2 A. 398. 1879

CRIMINAL JURISDICTION. JUNE 1L

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie. CRIMINAL

JURISDIC-
EMPRESS OP INDIA v. LACHMAN SINGH, [llth June, 1879.] TION.

Court of Sesssion, powers of High Court, powers of revision of Act X of 1872 (Criminal
Procedure Code), ss. 297, 472. 2 A. 398.

L made a complaint against S by petition, in which he only charged S of

having committed offences punishable under ss. 193 and 218 of the Indian Penal
Code but in which he also accused S of acts, which, if the accusation had been

true, would have amounted to an offence punishable under s. 466 of that Code
wiih seven years imprisonment. The Magistrate inquired into the charges against
S under ss. 193 and 2 18 of the Indian Penal Code and directed his discharge. L
then applied to the Court of Session to direct S to be committed for trial on the

ground that he had been improperly discharged, which the Court of Session did,
and S was committed for trial charged under s 218 of the Code, and was acquit-
ted by the Court of Session The Court of Session then, under s. 472 of Act X of

1372, charged L with offences punishable under ss. 193, 1S5, 211 and 211 and
109 of the Indian Penal Code, and committed him for trial.

[399] Held that such commitment) was not bad by reason that an offence under
s. 193 of the Indian Penal Code is not exclusively triable by a Court of Session.

Held also, per STUART, C.J. (SPANKIE, J., doubting), that the High Court is

competent in the exercise of its power of revision under s. 297 of Act X of 1872, to

quasb a commitment made by a Court of Session under the provisions of s. 472
of that Act.

Held also, per SPANKIE, J., that the Court of Session was competent, notwith-

standing that L, had only charged S with offences under ss. 193 and 218 of the

Indian Penal Code, to charge L, with offences under ss. 195 and 211, if suoh
offences had come under its cognizance.

[R., 8 Ind. Gas. 1161 = 33 P.R. 1910 (Cr.) = 57 P.L.R. 1911.]

THIS was an application to the High Court for the exercise of its

powers of revision under s. 297 of Act X of 1872. The facts of the case

are sufficiently stated for the purposes of this report in the judgment of

the High Court.

Mr. Conlan and Mr. Colvin, for the petitioner.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C. J. In this case the accused Lachman Singh was by an
order of the Sessions Judge of Aligarh, directed to be committed, under
s. 472 of the Criminal Procedure Code, for trial .before the Sessions Court
on charges under s. 193, as well as under ss. 195 and 211 of the Indian
Penal Code, and as an abettor under s. 109. In revision it is objected
before us, on behalf of the accuser that this commitment is bad, because

it includes the charge under s. 193, such an offence, although triable by,

not being exclusively triable by the Court of Session, and that thereby
the whole commitment was vitiated and rendered invalid. It is further

contended on behalf of the accused that the commitment being bad it can

be quashed by this Court under the powers of revision given to it by
s. 297 of the Criminal Procedure Code.

On the other hand it is argued for the prosecution that suoh a

commitment by order of the Sessions Judge was regular and valid,

but that whether it bj so or not, this Court has no power to interfere
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1879 with the Sessions Judge's order as the only section of the Criminal

JUNE 11, Procedure Code which provides for the quashing of a commitment
is that in the case of one made by a

"
competent Magistrate.

"
It

CRIMINAL [400] would appear that there was some mistake in stating that the peti-

JURISUIC- tiooer had been expressly committed undsv s. 193, an examination of the

N record showing that even if the Judge had ordered it, no such commit-
ment was actually made, for the record shows no charge against Lachman

2 A. 398. Singh under s. 193, and the case, therefore, against; Lachman Singh, rests

on his commitment and charge under ss. 195 and 211, and contingently
as an abettor under s. 109.

I am, however, clearly of opinion, against the contention of the

accused's counsel, that even if the commitment by the Sessions Judge had
included s. 193, it was perfectly regular and according to law. If the

charge on which the order of commitment was made related, exclusively
to that section, the objection might have been allowed, seeing that an
offence under s. 193, although triable by, is not one exclusively triable by
a Court of Session. But in the present case the order of the Sessions

Judge for the commitment of Lachman Singh, not only directed a charge
under s. 193, but also two other charges of greater magnitude under
ss. 195 and 211, the offences denned in which, being exclusively triable by
a Court of Session, a commitment on them necessarily carried with it and
involved the right to inquire into and try the offence under s. 193. From
the nature of the case tbere is one set of faces relating to all the charges,
and it cannot ba anticipated under which of them a conviction may take

place. That will be ascertained when the trial is over, and either the

innocence of the accused or the nature and extent of his guilt has been

determined. But for the purposes of the accused's commitment it is

perfectly competent to the Sessions Judge, while committing on the graver

charges, to include the less, and, indeed, if the latter offence was excluded,

the sentence on either of the other more serious offence might not be

greater than that allowed under s. 193.

As to the power of this Court to interfere in such a case in revision,

I have no doubt whatever. It was argued on behalf of the prosesution
that the only section of the Code which provides for the quashing of a

commitment by the High Court is that relating to a commitment by a

"competent Magistrate." and no doubt such a power is provided for by
s. 197. But we are not to understand that this was done and intended in

any exclusive sense, and it cannot be [401] read as depriving the High
Court of its large powers of revision under s. 297, and which powers in

my judgment clearly cover such a case as the present.

The present application, therefore, for revision and quashing of the

Sessions Judge's order of commitment must be refused, and the record

will be returned to the Sessions Court for trial of the accused according
to law.

SPANKIB, J. Sundar Lai, patwari, was tried on the 2nd May, 1879,

by the Sessions Judge of Aligarh, under s. 218 (1) of the Indian Penal

(I) Whoever, being a public servant and being as such public servant charged with

the preparation of any record or other writing, frames that record or writing in a

manner which he knows is incorrect with intent to cause or knowing it to be likely

that he will thereby cause loss or injury to the public or any person, or with intent

thereby to save or knowing it to be likely that he will thereby save any person from

legal punishmant, or with intent to sava or knowing that he is likely thereby to save

any property from forfeiture or other charge to which it is liable by law, shall be

punished with imprisonment of either description for a term which may extend to three

years or with fine, or with both.
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Code, and acquitted under the following circumstances : On the 1st 1879

October, 1877, Baldeo Singh, karinda and agent of Lachman Singh, JUNE 11.

zemindar, accused Sundar Lai of making alterations in his diary and
khata regarding certain sums received from cultivators. The entries in CRIMINAL
the diary on the 27th April showed the payment of the sums marginally JuRiSDIC-

(a) Bijay Ram, Rs. 184,
noted (a) by the tenants whose names are given. TIQN.

Dip Chand, Ra. 200. These figures were said by the karinda to have
'

Murli, Rs. 200. been altered, and to have been originally entered 2 A. 398.
(6) Bijay Ram, Rs. 104. ag they appear in the margin (6), Sundar Lai
Dip Chand, R?. 240. , .1 .- / T i i i .

Murli Rs 240.
a ^nls ^lme was Pal;warlt * Lalpur, but was about

to be transferred to another village, of which-
Ratan Lai was patwari, both villages belonging to the same zemindar. On
the 8th May Sundar Lai complained to the Collector that the zemindars of

Lalpur would not sign his diary, which was sent to the Tahsildar, and
reached him on the lOhb May. The diary had thus passed out of the

patwari's possession. On the llth May Sundar Lai and Ratan Lai

exchanged papers, and Ratan Lai gave Sundar Lai a receipt for bis, stating
that he had compared and found them all correct. On the 13th May
Ratan Lai wrote a petition informing the Tahsildar that be had received

the papers on the 12th, and that he had found erasures in them. Inquiry
followed, and finally there was the complaint of the 1st October, and the

patwari Sundar [402] Lai was discharged in December 1877. Then an

application was made to the Sessions Judge to direct a commitment, on the

ground that Sundar Lai had been improperly discharged. This application
was made by Baldeo Singh, karinda and agent of Lacbman Singh, aforesaid,

and was granted by the Sessions Judge on the 8th April, 1879. After the

case had been gone into in the Sessions, and Sundar Lai had been

acquitted, the Sessions Judge, under s. 472 of. Act X of 1872, committed
Lachman Singh, Baldeo Singh, Ratan Lai, and Dip Cband, witnesses,

to the Sessions Court on various charges.
Lachman Singh, the petitioner now before us, was charged in the

calendar in that he on the 1st October, 1877,
"
with intent to cause injury

to Sundar Lai, instituted, or caused to be instituted, a criminal proceeding

against him, knowing that there was no just or lawful ground for such

proceeding against him, and that such criminal proceeding was instituted

on a false charge of an offence punishable with imprisonment for seven years

viz., forgery of a document purporting to be kept by a public servant as such;
and thereby committed an offence punishable under s. 211 of the Indian

Penal Code.
" He was also charged with abetment of the offence. In the

order for the commitment of Lachman Singh, dated 17th May, it is stated

that Lachman Singh and Baldeo Singh are charged under ss. 193, 195,

211, and 211 and 109. Baldeo Singh was charged in a similar way,
Ratan Lai under a. 195, and Dip Chand under ss. 193 and 195 of the

Indian Penal Code.
It is contended that the Sessions Judge exceeded his powers ; a

charge under s 193 is not exclusively triable by the Sessions Judge, nor

had Lachman Singh ever given any deposition in the case
;
a charge

under e. 211 was not exclusively triable by the Court of Session; any
charge under s. 195 is groundless as regards petitioner, inasmuch as -the

charge in support of which the offence under s. 195 is alleged to have
been committed was a charge made under s. 218 of the Indian Penal

Code, in which the punishment prescribed does not exceed three years'

imorisonment ; these are the main contentions into which we can go.

We cannot enter into the merits of the case which involve either the guilt
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1879 of Sundar Lai, or rather the truth of the charges preferred against him
JUNE 11. by Lachman [403] Singh and Baldeo Singh, or the guilt or innocence of

these persons on the charges upon which they are to be tried. The
CRIMINAL minor objections may be good or bad, they might be properly pleaded on
JURISDIO- the trial.

TION. I entertain doubts myself whether we are at liberty to cancel a

commitment made by a Sessions Judge under s. 472 of Act X of 1872.

2 A. 398. No provision has been made in the Code which expressly gives us power
to do so, whereas there is a provision by which a commitment once made
by a competent Magistrate can, under s. 197, be quashed by the High
Court only, and only on a point of law, On the other hand if a Court of

Session which is competent under s. 472, to charge a person for certain

offences committed before it, or under its own cognizance, if the offence

be triable by the Court of Session exclusively, charges a person for

offences not triable by itself exclusively, the commitment might, perhaps,
be regarded as

"
a material error in a judicial proceeding

"
and be set aside

under the first paragraph of s. 297 of Act X of 1872. We are told in the

statement of objects and reasons of the draft bill as now prepared for the

amendment of Act X of 1872, that s. 477 has been framed so as to allow

a Court of Session to charge a person for giving false evidence before

itself, "a power of which such Courts were unintentionally deprived by
s. 472 of the present Code." If the commitment had been made solely on
a charge of giving false evidence, the charge would not have been one

exclusively triable by the Court of Session and I should have then felt a

very pressing difficulty as to my power of cancelling the commitment
before trial, though I should have found no difficulty in doing so after trial,

if the case had come before the Court in any shape of appeal or revision.

Happily it is not necessary, now to consider whether I have power under

s. 297 before trial to set aside the commitment made by a Sessions Judge
under s. 472 of the Court.

I have already noticed the charge actually preferred against the

petitioner Lachman Singh. It is a charge under s. 211, and the offence

charged was one punishable with imprisonment for seven years and

upwards. Such an offence is exclusively triable by a Court of Session

s. 211, column 7, sch. IV, Act X of 1872. The complaint of the 1st

October, 1877, disclosed what, [404] if true, would have been forgeries

on the part of the patwari Sundar Lai and would have amounted to an
offence under s. 466 of the Indian Penal Code, which is an offence

punishable with imprisonment for seven years. It is true that the

complaint of the 1st October, 1877, was headed under ss. 193, 218 of the

Indian Penal Code. But the offence disclosed in the body of the complaint
went beyond these sections, and, as observed above, placed the patwari in

a position which might have resulted in his commitment and conviction

under a charge punishable with imprisonment for seven years. It is also

true that the patwari was committed under s. 218. and that the Sessions

Judge had directed the commitment. But the Sessions Judge was not bound
to go so minutely into the case, under s. 296, as to order an inquiry into

other offences of which the accused might have been guilty. He had to see

whether he had been improperly discharged on the charge preferred against
him. When the case was tried under s. 218, and what appeared to the

Sessions Judge to be the true facts came under his notice, and very serious

offences, exclusively triable by himself, appeared to have been committed

by the original complainants and others, he had, under the terms of s. 472,

the power to charge them with these offences. They were not committed
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before the Court of Session but came under its cognizance. The words 1879

adopted in the amended Act are
"
committed before it or brought under JUNE 11.

its notice in the course of a judicial proceeding." But the words in s. 472 -
"
committed before it or ucder its own cognizance" will bear the same CRIMINAL

interpretation as "brought under its notice in the course of a judicial JrjRISDlO-

proceeding," and in point of fact these words appear to have been adopted HON.
in consequence of the ruling of the Calcutta High Court in Beg v. Nomal
(1), and which is also marginally cited opposite s. 477 of the proposed 2 A. 398.

amended Act. In this way Mr. Justice Norman's remarks refer to s. 172
of Act XXV of 1861, but the same words are used in that Code as in

s. 472 of Act Xof 1872.

I now pass on to the actual wording of the order of commitment,
dated 17th May. I would say that as s. 211 involves an offence which
in the latter part of the wording of the section is exclusively triable

by the Court of Session, and which from the proposed charge was

evidently the offence which the petitioner was considered by [405]
the Court of Session to have committed, the Sessions Judge was not

acting illegally in adding other charges for offences which, had they
stood alone, would not have been exclusively triable by him. The graver

charge carried the others into Court with it. But the offence under
s. 195 is also triable exclusively by the Court of Session, and if this was an
offence which came under the notice of the Court of Session when trying
the charge under s. 218, he was at libertySunder s. 472 to charge the

petitioner with it. Whether the charge can be supported on the trial is

not for us to determine before trial.

The offence under s. 193 is not exclusively triable by a Court of

Session, but, as already insisted on, when the Court of Session had already
ordered the commitment under s. 211 (the latter part of the section) and
s. 195 for offences which were exclusively triable by him, there was
no illegality in adding the other charge under a. 193. He might have
omitted to do so in the order of commitment, and have added the charge
after the commitment had been actually made and during trial.

If the petitioner, as he alleges, never committed this offence, be can
obtain a good deliverance for himself by proving his innocence. I would
dismiss the petition.

Petition dismissed.

2 A. 403.

CRIMINAL JURISDICTION.

Before Mr. Justice Oldfteld.

EMPRESS OP INDIA v. SUKHARI. [13th June, 1879.1

Contempt of Court Act XLV of 1860 (Penal Code), a. 174 Act X of 1872 (Criminal
Procedure Code), ss. 471, 473.

Where a settlement officer, who w*a also a Magistrate, summoned, as a settle-

ment officer, a person to attend his Court, and such person negleoted to attend,
and such officer, as a Magistrate, charged him with an offence under s. 174 of

the Indian Penal Code, and tried anl convicted him on his own charge, held that

such conviction was, with reference to ss. 471 and 473 of Act X of 1872, illegal.

[P., 9 C.P.L.R. 26 (Cr.) ; R., 27 P.R. 1903 (Cr.) = 21 P.L.R. 1904.]

(1) 4 B.L.R.A.Cr. 9.
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1879 THIS was a reference to the High Court by the Sessions Judge of

JUNE 13. Azamgarh under s. 296 of Act X of 1872. Mr. ,T. Vaughan, who w*s a

settlement officer appointed under Act XIX of 1873, [406] and who was
CRIMINAL at the same time a Magistrate of the first class, in the exercise of the

JURISDIC- powers conferred upon him by Act XIX of 1873, summoned to his Court

TION one Sukhari, whose attendance he considered necessary for the purpose of
'

certain business before him. Sukhari neglected to attend on the day
2 A. 403. specified in the summons, whereupon Mr. Vaughan, acting as a Magistrate

of the first class, issued a warrant for his arrest, and on his appearance
proceeded to try him for the offence of disobeying the lawful order of a

public servant, an offence punishable under s. 174 of the Indian Penal

Code, and convicted him of that offence. The Sessions Judge considered

that the proceedings of Mr. Vaughan were contrary to law, and referred

the case to the High Court for orders.

OKDER.
The High Court made the following order :

OLDPIBLD, J. I am of opinion that the conviction is illegal with

reference to the provisions of ss. 473 and 471 of the Criminal Procedure

Code.

By the former section no Court shall try any person for an offence

committed in contempt of its own authority, and an offence under s. 174

of the Indian Penal Code is such an offence, and the procedure prescribed
in s. 471 shows that it was not intended that an officer should try such

an offence in his capacity as Magistrate when committed before him in his

capacity as a settlement officer. It is enacted that the Court may, after

making such preliminary inquiry as may be necessary, either commit the

case itself or send the case for inquiry to any Magistrate having power to

try or commit for trial the accused person for the offence charged.
When the officer presiding over the Court exercises revenue as well

as Magistrate's jurisdiction, it will not be a proper compliance with

these provisions for the officer presiding to make the case over to himself

as Magistrate ; that will not be sending the case to any Magistrate within

tibe meaning of the section. The obvious intention of the law is that the

officer before whom the offence was committed shall not charge and try

the accused person on his own charge.
Conviction quashed.

2 A. 407.

[407] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Ghief Justice and Mr. Justice Straight.

NARHAR SINGH AND ANOTHER (Defendants) v. DIRGNATH KUAR
(Plaintiff).* [16th June, 1879.]

Hindu Widow Maintenance.

Held, in a suit by a Hindu widow for maintenance, that the circumstance that

she was not a childless widow but had had a son who had died a minor subse-

quently to his father, was not a ground for reducing the allowance she would

have been reasonably entitled to had she been a childless widow.

[R., 12 A. 558 (581) ;
24 B. 386 (392) ; I N.L.E. 33 (37).]

*
First Appeal, No. 178 of 1878, from a decree of Rai Makhan Lai, Subordinate

Judge of Allahabad, dated the 24th August, 1878.

824



I.] NARHAR SINGH V. DIRGNATH KUAR 2 All. 408

THIS was a suit in which the plaintiff, a Hindu widow, claimed a

declaration of her right to an allowance of Rs. 150 per mensem for her

maintenance. A. five annas four pies share in each of certain villages

formed the joint and undivided estate of three brothers, Darshan Singh,
Narhar Singh, and Harihar Singh ; Darshan Singh died leaving a widow

Dirgnath Kuar, the plaintiff in the present suit, and a minor son, Eudr
Mani Singh, who died in December, 1876. While Rudr Mani Singh
was alive, the defendants had maintained his mother, but they ceased to do

so after big death. Dirgnath Kuar accordingly instituted the present suit

for maintenance, alleging that as the widow of Darshan Singh and mother
of Rudr Mani Singh, she was entitled to maintenance, that the defendants

were in possession of the family estate, that they refused to maintain her,

and that regard being had to the position of the family she was entitled to

an allowance of Rs. 150 per mensem. The defendants contended, inter

alia, that the share of the annual profits of thefamily estate received by her

husband amounted to Rs. 2,558-4-0 only, and that Rs. 10 per mensem
was a sufficient allowance for the plaintiff as she was a childless widow.
The plaintiff alleged that that share amounted to Rs. 2,747-14-4. The
rent-rolls relating to the estate showed that that share amounted to

Rs. 3,141-1-10. The Court of first instance observing that one-third of the

profits received by a husband had often been fixed by the Courts as a

proper maintenance for his widow, that in some cases no regard had been

had to the amount of profits received by him, that the rents entered

in the rent-rolls of an estate were for different reasons never realised, and
that an estate incurred other expenses than the usual expenses, [408]
considered that, regard being had to the position of the family, and the

food, dress, and servants, &c., required, by a widow in the family, Rs. 60
and not less was a proper monthly allowance for fche plaintiff, and it

gave the plaintiff a decree accordingly.
The defendants appealed to the High Court, contending that the sum

allowed to the plaintiff as maintenance was in excess of what she was
entitled to with reference to the principle on which maintenance to Hindu
widows is allowed.

The Junior Government Pleader (Babu Dioarka Nath Banarji) and
Lala Ram Prasad, for the appellants.

The Senior Government Pleader (Lala Jualst Prasad) and Munshi
Hanuman Prasad, for the respondent.

JUDGMENT.
The judgment of the Court was delivered by
STRAIGHT, J. This case resolves itself into a mere question of what

is a reasonable amount to fix as the allowance for maintenance to the

respondent. It must be taken that, with the exception of the first, all

the other grounds of appeal are abandoned, in fact while admitting the

liability of his clients to the payment of maintenance to the respondent,
the whole of the argument and observations of the pleader for the appel-

lants were adduced to the question of amount and to the extravagance of

the sum fixed by the Subordinate Judge. It being conceded, therefore,

that the respondent is entitled to maintenance at the hands of the appel-

lants, the duty cast upon this Court is to determine, as a matter of

equity, whether, having regard to all the circumstances of the case, the

amount decreed in the Court below is unreasonable. It was urged on the

part of the appellants, that the position of a
"
Hindu mother" of a child

deceased since her husband's death is, so far as concerns the principle upon

1879
JUNE 16.

APPEL-

LATE

CIVIL.

2 A. 407.

A 1-104
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APPEL-

LATE

CIVIL.

1879 which allowance of maintenance has to be computed, a very inferior one to

JUNE 16. that of a
"
Hindu widow "

without a child or children. As a childless widow,
it is said, many ceremonial duties devolve upon her, entailing expenses
which ought to be taken into account, whereas if she bear a son, most if

not all of those pass over to him or to his representatives. In plain terms
it amounts to this, that a

"
childless widow "

is entitled to allowance on a

higher scale than a "widowed mother," There was nothing either in

2 A. 407. the argument addressed to us nor in [409] the circumstances of this

case itself to induce us to draw such a distinction here, and it is

impossible to avoid remarking that if matters of feeling can be admitted,
and we are not sure they should not in arriving at the amount of

what is a reasonable allowance, the case of a
"
widowed mother

"
depriv-

ed of her only son and the contingent advantages that might have
accrued to her had he survived seems the more deserving of sympathy
and consideration. It is a fact not to be lost sight of in this case

that, down to the death of the respondent's son, Rudr Mani Singh, on
the 2nd December, 1876, the appellants made due provision for her and
her child according to their position and the family custom, but im-

mediately after the latter's decease they stop the allowance not only for

the one but as to both. Such a proceeding appears indefensible and

altogether inconsistent with the position they now take up. They are

actually in enjoyment of the profits of the share of the villages to which,
had the respondent's husband lived, he would have been entitled, and it is

relatively to the amount of these profits that the sum to be allowed here

should be calculated. No precedents were quoted to us fixing any princi-

ple of computation to apply to a case like the present, and it may
well be that there are none, for the question that now arises involves

equitable considerations that must of necessity be affected by the peculiar
circumstances of each individual case. In our opinion this appeal should

be dismissed and the order of the Subordinate Judge be affirmed with costs.

Appeal dismissed.

2 A. 409,

APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Straight.

LAGHMI NARAIN LAL AND ANOTHER (Defendants) v. SHEOAMBAR
LAL AND OTHERS (Plaintiffs).* [20bh June, 1879.]

Pre-emption Limitation Act XV of 1877 (Limitation Act), sch. ii, art. 10.

Held, in a suit for pre-emption, where the property had been purchased by the

mortgagee in possession, that the purchaser obtained physical possession of the

property under the sale, not from the date of the sale-deed, but when the contract

of sale became completed.

Held, therefore, that the contract of sale having become completed on the

payment of the purchase-money, the suit being brought within one year from
the date of such payment, was within time.

[410] THIS was a suit for pre-emption founded uoon a contract

contained in a village administration-paper. The facts of the case are

* Second Appeal, No. 1371 of 1878, from a decree of Rai Bhagwan Prasad, Sub-

ordinate Judge of Azamgarh, dated the 17th September, 1878, modifying a decree of

Munshi Mata Din, Munsif of Nagra, dated the 15th May, 178.
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sufficiently stated for the purposes of this report in the judgment of the

High Court, to which the defendants appealed from the decree of the lower

appellate Court in the favour of the plaintiffs The defendants contended
that the suit was beyond time, not having been instituted within one year
from the date of the sale.

Lala Lalta Prasad, for the appellants.
The Senior Government Pleader (Lala Juala Prasad) and Munshi

Ranuman Prasad, for the respondents.

JUDGMENT.
The judgment of the Court, so far as it related to the above conten-

tion, was as follows :

OLDPIELD, J. The plaintiffs sue to obtain possession of a certain

share in property sold under a deed of sale dated 15th October 1873,
to the defendants by right of pre emption under the conditions of the ad-

ministration-paper of the mauza. It appears that the vendees are mort-

gagees in possession of the proceity, and, under the terms of sale, Rs. 200
were to be paid in cash to the vendor (mortgagor), and Rs. 95 to go in

redemption of the mortgage. The plaintiff's brought a suit asserting their

right to recover the propf rty sold by pre-emption, but it was dismissed oil

31st March, 1875, by the Court of firs'- instance, on the ground that the

sale contract had not become complete so as to give a right of pre-emption
by reason of the vendor not having received the purchase-money, and this

decision was affirmed in appeal. The vendor subsequently sued to recover

the purchase-money with interest from the vendees, and obtained a decree

on the 13th March, 1877, for Rs. 298, the consideration of the sale, and
Rs. 70 interest. The plaintiffs have now brought the present suit, and the

lower appellate Court has decreed their claim, subject to their depositing in

Court, within thirty days of the decree becoming final, Rs. 200 payable as

purchase-money, and Rg. 98 for redemption of the mortgage. The object-

tions taken in second appeal are invalid. The limitation law which governs
this case is Act XV of 1877, and the period will run from the date on which
the purchaser takes under the sale sought to be impeached physical pos-

[411] session of the property sold. As the purchaser in the case before

us was also the mortgagee in possession, he must be held to have taken

physical possession under the sale from the date when the contract of sale

became complete ; his possession as mortgagee became then possession as

proprietor under the sale, and with reference to the former decision

between the parties, the contract only became completed on the payment
to the vendor of his purchase money, and it is not urged that a year has

elapsed from that date so as to bar the suit. There is nothing to show
that the lower appellate Court has mis-construed the terms on the admi-
nistration paper which support the plaintiff's preferential right of pre-

emption : The second objection fails, as we cannot re-open a question
decided between the parties in the former suit. The fourth and fifth pleas
have no force. The plaintiffs cannot be liable to pay to defendants the

interest decreed against them in the suit brought by the vendor to recover

his purchase-money ; it was no part of the purchase-money, which is all

the plaintiffs can be called on to pay, and the former suit brought by the

plaintiffs will be no bar to the present suit, as with reference to the

decision in the former suit, the plaintiffs have now obtained a new cause

of action.

The appeal is dismissed with costs.

Appeal dismissed,
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FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie, and Mr. Justice Oldfield.

GAUEI SHANKAR AND ANOTHER (Plaintiffs) v. MUMTAZ ALI KHAN
(Defendant* [26bh June, 1879.]

Government Ferry Lease Regulation VI of 1819 Illegality of Contract Act IX of

187'2, s. 23.

M Sook a lease for three years of a Government ferry and covenanted with the

Magistrate, who granted the lease not to underlet or assign the lease without the

leave or license of the Magistrate. M subsequently admitted B as his partner to

share with him equally in the profits to be derived from the lease. Held that
such partnership was not void by reason of the covenant not to underlet or as-

sign the lease.

Special Appeal No. 119 of 1872, decided on the 1st August, 1872, (1) overruled.

[F., 14 C.P.L.R. 67 (69); Appl., 26 M. 156 (157); Appr., 24 B. 622 (627); R., 35
M. 582=10 Ind. Cas. 126 = 21 M.L.J. 425 = 9 M.L.T. 459 = (1911) 1 M.W.N.
371; D., 10 A. 577 (579) = A.W.N. (1*88), 215.]

[412] THE facts of this case appear sufficiently for the purposes of

this report from the order of the High Court (SPANKIE, J., and

OLDFIELD, J.) referring the case to the Full Bench.

OLDFIELD, J. Mumtaz Ali, the defendant and respondent, held a

farming lease of certain ferries from Government, from 1st October, 1875,
to 30th September, 1878, and by agreement dated 13th October, 1875,
admitted one Badal to partnership in the said lease. It is asserted by the

appellant that one Khushali Ram obtained a decree against Badal, and
caused his share in the farm to be attached, and that a sazawal was ap-

pointed to make collections, the income remaining in the hands of defend-

ant, respondent. Subsequently defendant, respondent, bought in the
name of Khwaja Hasan, the said decree, and advertised for sale Badal's

interest in the farm, and on 29ch September, 1877, Badal sold his interest

to plaintiff, who satisfied the decree. Plaintiff now seeks to have his right
declared to receive profits under the terms of the agreement dated 13th

October, 1875, and to superintend and keep an account, as before, of the

income : also to recover his share of the profits, under the terms of the

agreement, from 1st October, 1876, to September, 1877, a period of one

year, with interest. The defendant, respondent, does not dispute that he
admitted plaintiff to partnership in the farm under the deed dated 13th

October, 1875, but pleads that the contract is absolutely void with reference

to the provisions of section 23 of Act IX of 1872, as it was illegal to admit
a shikmi partner in the ferry farm, or to sub-lease it, under the provisions
of s. 2, Regulation VI of 1819, and paragraphs 11 and 12, Circular Order
No. 22 of 1874, and paragraph 11 of the conditions of the ferry farm

granted by the Magistrate.
There were other pleas to the effect that, under the deed of 13th

October, 1875, Badal obtained no right of possession or power of superin-

tendence, &G. ; that, during the first year of the partnership, the boats and
other things belonging to Badal were sold in execution of the decree, and

during the second year he could not collect the said materials for the

*
First Appeal, No. Ill of 1878, from a decree of Maulvi Nasar-ul-lah Khan, Sub-

ordinate Judge of Banda, dated the 22nd July, 1878.

(1) Unreported.
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bridge, and committed a breach of contract ; and on defendant's petition
the Magistrate, on 16th October, 1876, declared the shikmi partnership
and sub-farm to be invalid, and disallowed it, and held defendant), respon-

dent, respon-[4l3]sible for everything ; and in consequence of the Magis-
trate's order defendant, respondent, cancelled the contract with Badal from

October, 1876. There are also pleas to the effect that the account of profits

is wrong ; that defendant, respondent, did not realise the profits as alleged,
and a considerable sum of money is due to defendant, respondent, from
Badal and his representatives on account of profits, expenses, and losses

relating to the first year of Badal's partnership. The above are the principal

pleas taken by defendant, respondent, in the Court below. The lower Court
dismissed the suit, holding that the contract OQ the part of Mumtaz Ali,

defendant, and Badal is absolutely void, upon the grounds taken by the

defendant, which have been referred to above, and a decision of this Court (1)

has been cited in support. In my view the decree of the lower Court can-

not be maintained. There is nobbing in Eegulation VI of 1819 which makes
a contract of the nature of that between defendant and Badal illegal, nor

has the Circular Order No. 22 of 1874 of the Executive Engineer, Allaha-

bad Division, the force of law, assuming that the contract is forbidden by
that Circular ; so we cannot say that this contract is void under the two
first grounds in. s. 23 of the Contract Act, and we cannot hold it to be void

under any of the other grounds which render a contract absolutely void.

Its object is not fraudulent. We cannot say that it involves or implies

injury to the person or property of another, or that the Court can regard
its object as immoral or opposed to public policy. There will be nothing,

therefore, to render this contract void absolutely under the Contract Act ;

and though Mumtaz Ali, in making it, may have transgressed the terms
of his lease from Government, the contract as between him and Badal
will be valid and an action on it maintainable, which may be enforced for

damages, if not for specific performance. But if the lease is perused, it is

not clear that a partnership contract of the kind was contrary to the con-

ditions cf the lease. The only section pointed out as disallowing it is

s. 11 ; but that would appear to refer to a sub-lease or a transfer and not

to a co-partnership, and the remedy is, under it, in the Magistrate's own
hands, by cancelling the original lease and fining the farmer ; and when
this has not been done and there is knowledge of the lease, it may be pre-

sumed the authorities did not object.

[414] The grounds, therefore, on which the lower Court has dismissed

this suit cannot be sustained, and the suit should be tried on the merits.

It may be noticed that it is asserted that the Magistrate on defendant's

(respondent's) petition of the 16th October, 1876, disallowed the partner-

ship, and defendant, respondent, in consequence cancelled it : whether or

not it ceased to have effect validly is a point which must be tried with the

other points raised in the pleadings. Since the lease to defendant, res-

pondent, Mumtaz Ali, has come to an end, so much of the relief sought as

asks for supervision of the farm cannot be granted, assuming this relief

was otherwise allowable.

I would reverse the decree and remand the suit for trial on the

merits ; costs to follow the result.

SPANKIE, J. I am quite of the same opinion, and would make the

order proposed. But before doing so, as the judgment of this Court (1)

appears to support the judgment of the lower appellate Court, it, would,

(1) Special Appeal, No. 119 of 1872, decided on the 1st Auguat, 1872, unroported.
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i879 perhaps, be better to refer the case fco the Full Bench in order that the
JUNE 26, point may be considered, whether or not the agreement made with the

plaintiff in this case is null and void for the reasons assigned by the lower
FULL appellate Court.

BENCH. OLDPIELD, J. I concur in making the proposed reference.

Pandit Ajudhia, Nath, Babu Oprokash Chandar Mukarji, and Lala
2 A. 411 Bam Prasad, for the appellant.

(F.B.). Mr. Conlan, Shah Asad Alt and Mir Akbar Eusain, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C.J. The opinions expressed in the order of reference in

this case appear to me to be substantially sound. Badal's claim under his

agreement with Mumtaz Ali could not be made good against Che Govern-
ment or in any way against the profits of the ferry, but only against Mum-
taz Ali himself personally, and in that light could only be measured in

damages, and a contract between him and Mumtaz Ali to any other effect

could not be enforced. I am clear, therefore, that Badal had no claim for

specific performance, [415] so far as the subject-matter of the Govern-
ment lease to Mumtaz Ali Khan was concerned. This, however, does

not exclude Badal's claim against Mumtaz Ali for damages. As to the

case decided by this Court in 1872 (1), I am not prepared at this distance

of time to say that it is exactly in point. I observed that the judgment
in that case states that it was admitted by the appellant's pleader that the

claim for possession of a share of the ferry in suit was unmaintainable,
and it clearly was so ; but if so the claim there was different from that

pleaded in the present case, which is that of a shikmi partner suing for

his rights under his personal sub-contract. I cannot say more about the

judgment of 1872 (1), as the record has long since gone back to the

district, Banda, from whence it came. I would answer in accordance
with the referring order.

PEARSON, J. The view taken by the learned Judges who have made
this reference appears to me on consideration to be more correct than that

taken in the former decision of 1872 (1).

OLDPIBLD, J. (SPANKIE, J., concurring). We adhere to the view

already expressed in our order of remand.
The Division Bench, following the judgment of the Full Bench,

decreed the appeal, and remanded the case to the Court below for trial on
the merits.

Cause remanded.

(1) Special Appeal, No. 119 of 1872, decided on the 1st August, 1872, unreported,
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APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

1879
JUDY 10.

HIRA LALL (Plaintiff) v. GANESH PRASAD AND OTHERS (Defendants).

[10th July, 1879.]

Act XIX of 1873 (N.W,P. Land Revenue Act), ss. 43, 83, 241, cl. (b) Vendor omd
t

Purchaser Agreement Jurisdiction o; Civil Court Cause of Action Assessment

of Revenue.

The purchaser of a certain estate paying revenue to Government agreed with
the vendors, shortly after the gale that they should retain a certain portion
of such estate free of rent and that he would pay the revenue payable in respect
of euoh portion. In 1853, in a suit by the vendors against the purchaser to

enforce this agreement, the Sudder Court held that the revenue payable in res-

pect of such portion of the estate was payable by the purchaser. In 1875, on a

fresh settlement of the estate, the representatives in title of the [416] purchaser
applied to the settlement officer to settle such portion of the estate with the

representative in title of the vendors. The settlement officer refused this

application, but it was subsequently allowed by the superior revenue authorities.

Toe representative in title of the vendors then sued the representatives in title

of the purchaser in the Civil Court, claiming
" that he might, in accordance

with the agreement between the vendor and the purchaser, be exempted from

paying revenue in respect of such portion, as against the defendants, without any
injury to the Government : that the defendants, might be ordered to pay, as

heretofore, such revenue and that the defendants might be ordered never to claim
or demand from him any revenue they might be compelled to pay in respect of such

portion."

Held per SPANKIE, J., that assuming that the agreement between the vendors
and the purchaser was enforceable, the act of the defendants in moving the settle-

ment officer to settle such portion of the estate with the plaintiff gave the plaintiff
a cause of action. Also that the object of the plaintiff's suit being to obtain a

declaration that, as between him and the defendants, the latter were bound to

pay revenue in respect of such portion, the suit was not barred by cl. (6), s. 241
of Act XIX of 1873. Also that, although the revenue authorities might regard
the decision of the Sudder Court as binding on the parties then before the Court,
for the currency of the then settlement, that decision, that settlement having
expired and s. 83 of Act XIX of 1873 having come into force, could not control

the power of the revenue authorities to settle the land in question with the

plaintiff who was its proprietor,

Held per OLDPIELD, J., that, with reference to ss. 43 and 83 of Act XIX of 1873,
the Civil Courts could not relieve the plaintiff of his liability to pay revenue.

Held, by the Court, that, in the absence of proof that the agreement by the

purchaser was intended to extend beyond the period of the settlement then

current, and that it was binding upon his representatives in title, tha plaintiff
could not obtain the declaration which he sought.

THIS was an appeal to the High Court from an original decree of Rai
Makhan Lai, Subordinate Judga of Allahabad, dated the 29th February,
1879, dismissing the plaintiff's suits. The facts of the case are stated in

the judgment of Spankie, J.

Mr. Conlan, Mr. Howard, and Lala Ram Prasad, for the appellant.

The Sanior Government Pleadar (Lala Juala Prashad), Munshi Ila-

numan Prasad, and Babu Oprokash Chandar Mukarji, for the respondents.

JUDGMENT.

SPANKIE, J. The plaintiff, appellant, alleges thai Shaj Ghulam
Singh, Bani Singh, and Miidin Siagh were tha owners of a six-

annas share in taluk-i Miwaiya in the district; of Allahabid : they, [417]

joining with the owners of a five-annas share in the same estate, bold,
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under a deed of sale of which the correct date is not known, their zamin-
dari rights to one Ghulam Muhammad, on condition that tha vendors
should remain, in perpetuity, in possession of 1,845 bighas of land as their
"
malikana," without payment of rent, and the rateable Government

demand, the latter being payable by the vendees, along with the revenue
of the remaining portion of the estate sold : Ghulam Muhammad sold his

right to Ghulam Ali, who again sold it to Dulhin Begam, the wife of Ghulam
Ahmad, and she transferred it to the defendants : the original vendors sold,

on the 7th January, 1851, one-half share of the resumed malikana, also

called
"
nankar," land to Lala Madbo Prasad : in the course of time after

his death this share passed into the hands of Lala Makhan Lai by auction,
in execution of a decree, held on the 20th January, 1873 : Makhan Lai
died on the 15th June, 1877, and the present plaintiff is his brother, and
the proprietor and in possession of the lands in dispute : in the recent

settlement the defendants prayed the Settlement Officer to exempt tbem
from the payment of the rateable revenue of these lands, and to make the

plaintiff responsible for it : the Settlement Officer on the 28th January,
1875, rejected their prayer: on appeal to the Commissioner, that officer,

on the 15th August, 1875, held the plaintiff responsible in future for the

rateable revenue payable on the land : the Board of Revenue, on the
1st September, 1875, and again in review on the 23rd December, 1875,
affirmed the Commissioner's order.

The plaintiff desires to enforce the original contract between the

vendors and vendees, whose representatives the parties to the suit are, as

against the defendants, and he avers that on the 14th March, 1853, a

similar claim regarding this "nankar" land was decided by the late

Sudder Dewany Adalat in appeal (1) : that decision was final in the case,

and is binding upon the present defendants. The relief sought by the

plaintiff is as follows : (i) That in accordance with the original contract

entered into between tne contracting parties, the plaintiff be exempted from

paying the rateable revenue as against the defendants without any injury
to Government: (ii) That the defendants be ordered to pay, as hereto-

[418]fore, the revenue of those lands: (iii) That the defendants ba

ordered never to claim and demand from the plaintiff the revenue they

may have to pay for those lands.

The defendants contended that the suit was not cognizable by tha

Civil Court, and the Settlement Courts had full power to assess the

revenue upon the plaintiff, the revenue being payable by the person in

proprietary possession of the land, whether or not it has been held as
"
nankar

"
and rent-free. They also contend that the plaint discloses no

cause of action against them : the settlement orders are not an award of right

in favour of defendants with respect to the land : the Commissioner and
Sudder Board of Eevenue simply declare the Government right. They
further urge that the original vendees never remitted the rent in perpetuity
(naslan bad naslan), and if they did, the remission could only be legally in

force as against the grantor personally, it cannot be enforced against his

heirs and representatives : the decree of the Sudder Dewany Adalat (1)

referred to by plaintiff cannot control the authority and powers of

Settlement Officers whose orders are final .and conclusive. They also

state that the extent of the
"
nankar" land has been wrongly given in

the plaint.

(1) Sheo Ohulani Singh v. Dulhin Begam, 8 S.D.A.B., N.W.P-. 138.
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The Subordinate Judge laid down two issues : (i) Whether the settle-

ment order holding the plaintiff liable to pay the Government revenue

gives rise to a cause of action against the defendants or not, and whether
a suit for a cancelment of such a settlement proceeding is cognizable by the

Civil Court or not : (ii) Whether the defendants' predecessors, having
remitted in perpetuity the rent of the land in suit, had taken on themselves
the payment of it, and whether that act can be enforced in the plaintiff's

favour as against the defendants or not. On the first issue the Subordi-

nate Judge held that, if the plaintiff claims to have been originally in

possession of the land as
"
lakheraj

"
without payment of revenue, and

that the Settlement Officer bad assessed it with revenue, the Settlement

Officer's order might be the ground of an action, but the suit should

be instituted against Government ; but if the plaintiff means that

the original vendees had taken upon themselves to pay the revenue
of the land in dispute, the cause of action would accrue on the date on

[419] which the plaintiff was compelled to pay the revenue for defendants :

it might be assumed that when the defendants presented this petition that

the plaintiff should be made to pay the revenue, their proceeding gave a

cause of action to plaintiff : but the Settlement Officer was competent to

cancel the rnaafi grant by a zemindar, and to make the settlement with any
one, and although the plaintiff does not ask that his land should continue

free of rent, yet his prayer, that the liability for payment of the rent of

the land in suit which has been imposed on him by the Settlement Officer

may be removed from him and transferred to the defendants, is one op-

posed to the terms of s. 241 of Act XIX of 1873. On the second issue

the Subordinate Judge's decision is not quite clear. He appears to think

that the plea of defendants was based on
s. 81 of Act XIX of 1873. and he cites it as

in the margin : the defendants had stated

that the agreement was entered into in 1830,
when the term of settlement expired : none
of the parties to the contract were alive, and
the performance of the contract could not be

enforced against the defendants. This plea,

however, the Subordinate Judge considers

that he is not called upon to determine,
because be finds that the suit in the shape in

which it has been brought is not cognizable.

He, therefore, dismissed the plaintiff's claim

with costs. It is now urged in appeal that the order of the superior settle-

ment authorities declaring that the plaintiff was liable to pay rent on his

holding having been made at the instance of the defendants, the lower

Court is wrong in finding that there was no cause of action at the date of

the suit. The second plea urges that the land being held rent-free under
a valid and subsisting contract, and the defendants having ignored that

contract in their petition to the Settlement Officer, plaintiff was compelled
to sue them in order to establish their liability to himself to continue

to pay to the Government the rent due on the holding under the terms

of the contract. The third plea insists that as the land bad been

held rent-free for years prior to the passing of Act XIX of 1873, under
a judicial decision, the Settlement Officer had no power to assess the

[420] said land with revenue : the lower Court had applied s. 241 erro-

neously to this suit : the plaint raises no question in or by which the

interests of Government are concerned or prejudiced : the purpose of the

Grants of land held under a

written instrument (whether
executed before or after the

passing of this Act) by which
the grantor expressly agrees
that the grant shall not be

resumed, shall be held valid as

against him (but not as against
his representatives after his

death) during the continuance
of the settlement of the district

in which the land is situate,
which was current at the date
of the grant.
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suit is to have it declared that, as between plaintiff and defendants, the

latter are liable for the payment of the rent of the former's holding : the

present claim in no way tends to weaken the security for the payment of

the Government revenue : it is not denied that the land is liable for the

Government demand.
On the assumption that the plaintiff can sue to enforce the original

contract of sale, as made between the original vendors and vendees, it

must, I think, be held that the act of defendants in moving the Settlement

Officer to assess the revenue of the land against the plaintiff, and to relieve

them of all the liability on account of it, did give a/> cause of action to the

plaintiff. I would, therefore, determine the first plea in his favour. I

would also say that the object of the suit appears to be one for the purpose
of obtaining a declaration that, as between plaintiff and defendants, the

latter are bound to pay the rateable revenue assessed upon the land, and,

therefore, it is not one which is barred by s. 241, cl. (6), Act XIX of

1873. The plaintiff does not sue to set aside the order of the Revenue
Courts. Nor does he deny that the Government is entitled to its revenue

upon the land. But he prays that the defendants may be ordered for the

future to pay the amount themselves in accordance with the terms of the

contract. With such an
'

order in his favour plaintiff believes that he

would be able to recover annually from the defendants whatever he may
have been obliged to pay to the Collector as Government revenue. The
circumstances of this case are not those of a grant of rent-free land by a

proprietor. The vendors sold all their rights and interest in their property
to the vendees, reserving to themselves the possession of 1,845 bigbas of

land to be held by them rent-free as "nankar," and the vendees bound
themselves to pay the malguzari of these lands to the Government. It

appears to have been part of the sale consideration or of an "ikrar-nama
"

or deed of agreement dated the 26th April, 1831, executed after the sale-

deed. I fail, therefore, to see that these lands can be regarded as rent or

revenue-free grants by the proprietor or any other unauthorised person to

which the provisions of the Bengal Regulation XIX of 1793, Act X of 1859,
or of Act XIX of 1873 could apply. There was no application made by a

[421] proprietor to resume a rent-free grant, or to assess rent, as payable
to the proprietor, on land held rent-free previous to the passing of Act

XIX of 1873 under a judicial decision. Nor was there any claim to hold

land free of revenue not recorded as revenue-free. The lands were held

rent-free by a private arrangement between the original vendors and

vendees, and by the same private arrangement, or one executed shortly

afterwards, the vendees bound themselves to pay the revenue rate on the

lands to the Government. This, therefore, is not a case in bar of which
it might be pleaded that s. 79, and other sections of Act XIX of 1873,

applied. The payment of the Government revenue has always been made,
and the arrangement made in 1831 did not endanger it. These remarks

dispose of the fourth and fifth pleas in appeal.

With regard to the third plea, I cannot say that the Revenue Courts

were bound by the decision of the late Sudder Dewany Adawlat (1), dated

the 14th March, 1853. The Commissioner, whose order of the 15th

April, 1875, was affirmed by the Sudder Board of Revenue, states in his

order that the decree was not with the papers in the record before him,
but he did not think that it could have been intended to extend beyond the

time of the then existing settlement, and irrespective of all the proprietary

(1) Sheo Ghulam Singh v. Dulhin Begam, 8 8.D.A, Rep. (N.W.P.) 138.
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changes that might take place in these particular lands. But with reference

to the terms of s. 83 of Acb XIX of 1873 he considered that the land was
chargeable with the payment of the Government revenue. This section

provides tbat no length of rent-free occupancy of any land, nor any grant
of land by the proprietor, shall release such land from its liability to be

charged with the payment of Government revenue. The defendants moved
the Settlement Officer to make it so chargeable as they were not the pro-

prietors, whereas the plaintiff was the proprietor. Indeed, he now mentions
that he is so. It is the rule of the Settlement Department co make under
S. 43 of Act XIX of 1873, the settlement with the proprietor of the land.

In this instance, the defendants did not deny the plaintiff's title to the land,

and the judicial decision on which so much stress is laid is, as will be pre-

sently seen, not one declaring the land revenue free as against the Govern-

ment, but one that declares the defendants then could neither claim rent nor

revenue from the plaintiff in [422] tbat suit. I cannot, therefore, hold

that the Commissioner and Sudder Board of Revenue were debarred by
that decision from assessing the proprietor in possession of the lands with
the Government revenue charged upon it, and in exempting the defendants

who were not the proprietors of the land, and were not so recorded in

the new settlement record, from all liability with respect to it. In the

suit before the Sudder Dewany Adawlat in 1853, the Settlement Officer had
enhanced the jama of the taluka, and had been induced by the defendants to

charge the rateable rent of the increase upon the plaintiff's predecessors.
The Settlement Officer by an order dated the 15th January, 1839, did so.

The Judges of the Sudder Dewany Adawlat certainly do find that the con-

ditions of the sale deed were tbat the vendors should be allowed to retain

possession of 1,845 bighas of sir-land free of either rent or revenue. But
the Court also held that the Settlement Officer was of course justified in

assessing the jama of the taluka with reference to the produce of every

bigha which was not held rent-free under a recognised Government grant,

but he was not at liberty to demand payment from those who had been by
private contract exempted from payment of either rent or revenue,

contrary to the agreement entered into between the parties. The Court's

judgment goes on to show that in 1831 the Benares Court of Appeal,

by order dated the 6th May, distinctly ordered the malguzari of the

1,450 bighas should be taken from the

Khan and others, and not from the old

Muhammad was one of the original
recorded in the sale-deed, though the real purchaser was Ghulam Ahmad,
whose dependents they were, and as the Judges of the Sudder

Dewany Adawlat found that these vendees had admitted their liability

to pay the revenue, and in fact had paid it after the sale had fully

operated, they very reasonably would and did hold that the defend-

ant in that suit was not at liberty to take rent in any shape from the

then plaintiffs, for the defendant was Dulhin Begam, the widow of

Ghulam Ahmad, referred to above as the real purchaser. During the

current settlement at least she could not divest herself of the liability to

continue to pay the Government revenue on these lands. When the

settlement had expired and Act XIX of 1873 came into operation, s. 83 of

which declares that [423] no length of rent-free occupancy, nor any grant
of land made by the proprietor, shall relieve such land from its liability

to be charged with the payment of Government revenue, the judicial
decision of the Sudder Dewary Adalat in 1853 might readily be regarded
by the Kevenue Courts as binding on the parties then before the Court,
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1879 and for the term of the current settlement, and as not in any way con-

JULY 10. trolling their power to assess the land and settle it with the admitted
, proprietor. So far then as the third plea contends that the superior

APPEL- Revenue Courts had no power to assess the land in dispute with revenue,
_._, and if it is meant to urge that they exceeded their jurisdiction in doing so,

it fails altogether.
UIVIL. j am now brougn fj to the consideration of the most important plea in

, ,._ the case, and that is the second. If the alleged contract is valid and still

subsisting between the parties, it may be that the plaintiff is entitled to the

declaration for which he prays. There is no doubt that there was a deed
of sale, and that there was subsequently on the 26th April an

"
ikrar-nama"

or agreement between the original vendors and vendees, which latter in-

strument the Judges of the Sudder Dewany Adawlat believed to have been
executed because the vendors doubted the good faith of the vendees. The
Court also has held that this

"
nankar "

land was included in the sale.

The judgment states that
"

in a proceeding of the Benares Court of Appeal
under date 6th May, 1831, the Court find it stated that Shah Muhammad
Khan and others, petitioners, had represented to the Court that Medhu
Singh and other zemindars had sold their eleven-anna share to them with
the reservation (baistasnai) of 1,450 bighas sir do biswe nankar malikana

hagi-khud, and that as the malguzari of this excepted land was payable by
them (the petitioners) and not by the sellers, they prayed that the revenue

might be demanded from the petitioners, and not from the sellers and that

the dastaks which had been issued against the latter might be recalled,

and an order to the above effect was passed accordingly : the obvious

meaning of the passage in the vernacular above quoted is that the old

zemindars had stipulated that they should be allowed the 1,450 bighas

free of rent, and the Court cannot accept the construction which the

respondent would put upon the words, viz., that the land was altogether

excepted from the sale, nor that suggested by the Principal Sudder Amin,
viz., that all the [424] petitioners meant was that the revenue of the

1,450 bighas should be paid by the old zemindars through them, and not

direct into the Government treasury."
We must, therefore, accept the Court's judgment as final as to the

fact that the land in suit was included in the sale in 1831, and this, indeed,

is not denied by the defendants. We must also admit that the vendees

remitted the rent of 1,450 bighas, and also that they bound themselves to

pay the Government revenue on the land.

But the Court's judgment is by no means clear as to the exact condi-

tions of the deed and ikrar-nama on certain very material points, and if the

decision is obscure on these points, the decree is not clearer. The Court

decreed in favour of the appellants (before the Court) for possession of

the land exempt from the payment of revenue and wa&ilat to the amount
claimed by them. But the decree is silent as to the duration of this

exemption from paying revenue. Neither the sale-deed nor the ikrar-

nama were before the Court ; the latter instrument, indeed, was filed

in appeal, but was not produced in the Court of first instance. The
Court, therefore, would not admit it in evidence, considering that it

would be improper' and opposed to judicial usage to do so. At the

same time, however, they state that they
"
are enabled to form an opinion

regarding its contents and purport from the secondary evidence adduced

by the appellants." This admission of secondary evidence to prove the

contents of a document which they might have allowed to be filed, if they

pleased, would nowlbe regarded as equally opposed to judicial usage and

836



I.] HIRA LALL V. GANESH PRASAD 2 All. 426

1879
JULY 10.

practice. It is most unfortunate that the document was not considered,

as the excuse assigned by the appellants for not producing it before the

Subordinate Judge was not to my mind at all satisfactory. They said

that the opposite party had by a ruse contrived to get temporary possession APPEL-

of it, and that while it was thus in their custody they fraudulently made LATE
certain alterations in it, which rendered its production in a Court of Justice CIVIL.
impossible. Yet they did produce it before the Sudder Dewany Adawlat
and they do not explain how they again got possession of it. The other 2 A. 113.

side might have said with some show of reason that it was not produced
in the first Court, because it bore marks of fraudulent alteration, and that

its production before the appellate Court was with a view to prejudice
the case against respondent.

[425] However, the Court accepting the secondary evidence has not

gone further in declaring the nature and conditions of the deed of sale, or

after- agreement, than this that the sellers were to be allowed to retain

possession of 1,450 bigbas of sir-land free from either rent or revenue.

The decision does cot say whether the arrangement is one solely between
the parties and to have force during the current settlement, or whether it

is binding for ever on the parties or their heirs and successors. I cannot
find in the judgment any trace of a condition making the arrangement one
that was to last for ever. I can understand the vendors receiving for

their own support a certain extent of sir-lands, but no plausible reason is

assigned why the vendee should pay the rateable revenue on the land

beyond the term of settlement, apparently then about to commence and

lasting for thirty years. We meet with cases where indulgence is shown
for a term of settlement, but I have not found it usual in my experience
that vendees, in leasing a plot of land to the vendors and remitting the

rent, have also undertaken to pay the rateable Government demand on
the land for ever.

I would also add that there seems to have been contention from the

very first regarding the transaction. We have the authority of the Sudder

Dewany Adawlat for the fact that a deed of agreement was executed in

April, 1831, to make matters clearer, because the vendors had commenced
to doubt the good faith of the vendees. If this were so, the conditions

could not have been very fully stated in the deed of sale. It may be

urged that the circumstance that the defendants and their predecessors
have continued to pay the revenue for so many years is in favour of the

assumption thai they were bound by the contract, and must do so for

ever, as long as they were simply transferees by private sale. But I

would answer to this, that so far back as 1831 litigation commenced in

regard to the plot, that it re-commenced in 1853, when the opportunity
presented itself, and that when the settlement had expired, and a new
settlement and record were in progress, the defendants at once endeavour-
ed to relieve themselves of any liability for the revenue of this land.

These circumstances show that the liability was not at first readily

accepted, and has not been admitted subsequently. There was little

expectation after the judicial decisions in 1831 and 1853 that any attempt
to impose rent upon the land would be successful, and since 1853

[426] and during the currency of the settlement any attempt to make
the plaintiff responsible for the revenue would have been hopeless. But
when Act XIX of 1873 had come into force, a new settlement was in

progress, an opportunity was offered whereby when the proprietary nature
of the plaintiff was admitted and recorded, the latter should be treated

as proprietor and made responsible for the revenue. If the defendants
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1879 are to be made liable to plaintiff for the revenue assessed upon his

JULY 10. holding, it must be shown that they are so liable under the terms of the
contract and deed of agreement. These instruments are not before us.

APPEL- The decision of 1853 was binding on the parties then before the Court, one

LATE f whom was the widow of the real purchaser of the zemindari rights of

CIVIL ^ e ven^or8 - That decision binds those parties, but as pointed out it
'

nowhere declares the extent of the liability of the successors of the original

2 A. 115. vendors. In the absence of the deed of sale and of agreement I cannot

say whether or not the arrangement was to go beyond the current set-

tlement, and whether or not the contract bound the present defendant.

I have advanced reasons for believing that the arrangement was not

one that bound the parties
"
naslan bad naslan," and in the absence of

the original documents and of any evidence of a conclusive character that

the arrangement was intended to be something more than a personal

liability attaching to the vendors during the current settlement, and that

it was to be regarded as imposing a charge on the property of the vendors

in future, I could not decree the present claim, which is one of unusual

character, unsupported by the evidence, which a Court ought to have before

it when declaring any liability under a contract, and resting solely upon
a decision passed more than twenty years ago, and which appears to ba

conclusive solely as between the parties then litigating.

Entertaining this view of the case, I would dismiss the appeal and

affirm, though for different reasons, the decision of the lower Court with

costs.

OLDFIELD, J. Upon the questions which arise in this appeal, I

am of opinion that the plaintiff, who is proprietor of the land, cannot

escape his liability to the Government for the revenue assessed on
this land, with reference to the provisions of ss. 83 and 43, Act

XIX of 1873, since by s. 83 no length of rent-free occupancy of any
land, nor any grant of land made by the proprietor, [427] shall release

such land from its liability to be charged with the payment of

Government revenue, and by s. 43 it is obligatory on the Settlement

Officer to make the settlement with the proprietor of the land. The
effect of these sections appears to me to bo to render the plaintiff liable to

pay revenue to the State upon this land, and the Court cannot give the

relief sought, as it would in effect annul the settlement and relieve the

plaintiff of a liability for revenue to the State, which the law imposes, nor

could it be granted in this suit to which the Government is no party.

The plaintiff further seeks substantially to have it declared that as

between him and defendants the latter are bound to make good to the

plaintiff the rateable amount of revenue assessed on the land and payable

by plaintiff to the State ; and be seeks to impose this liability with

reference to a breach of the terms of the original contract by which

the original vendors, now represented by plaintiff, sold their property

to the original vendees, from whom it has passed to the defendants;

one of the conditions of the sale being that the original vendors should

not be liable to pay revenue on a certain quantity of land, exempted from

the sale, and which is part of that now in suit. Bufc I am not of opinion

that this liability for breach of the original contract is shown to be incurred

by defendants. There is nothing to show that that liability was other than

one personal to the parties to the original contract. The defendants are

soma of a series of purchasers of the property sold, and the circumstance of

their purchasing the property will not suffice to saddle them with a liability

for breach of the conditions of the original contract.
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The decision of the Sudder Dewany Adawlat on which plaintiff relies 1879
was one in which Dulhin Begam from whom the defendants have obtain- JULY 10.

ed the property was defendant, but it cannot be said to have gone so far '

as to fix this liability on these defendantSi by determining that the APPEL-

possession and ownership of the property sold under the original contract, LATE
carries with it a liability on the part of whoever is owner to make good CIVIL
loss to the original vendors or their representatives incurred by a breach

;

'

of the original contract. I therefore concur in dismissing the appeal with 2 A. ilS.

costs.

Appeal dismissed.

2 A. 428.

[428] APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Straight.

HUSAIN SHAH AND OTHERS (Plaintiffs) v. GOPAL EAI AND ANOTHER
(Defendants.)

4-

[14th July, 1879.J

Landholder and Tenant Determination of title under a lease by a Revenue Court on
an application under s. 39 of Act XV11I of 1873 (N.W.P. Bent Act) Res judioata.

The plaintiffs in this suit, land-holders, had caused a notice of ejectment to be
served on the defendants, their tenants under a lease, on the ground that the

tenancy had expired. The defendants applied to the Revenue Court, under s. 39
of Act XVIIL of 1873, contesting their liability to be ejected on the ground that
the lease was a perpetual lease. The Revenue Court held, with reference to the
" istimrar " contained in the lease that the lease was perpetual, and the defend-
ants were not liable to be ejected. The plaintiffs thereupon sued in the Civil

Court for the canoelment of the word "
istimrari " in the lease, on the ground

that it had been inserted fraudulently. Held, on appeal from the decree of the
lower appellate Court dismissing the suit as barred by the decision of the
Revenue Court, that it was not so barred, the matter in dispute being peculiarly
within the jurisdiction of the Civil Court, and not one which :-t Revenue Court
was competent finally to determine on an application under s. 39 of Act XVIII
of 1873.

[F., 20 A. 241 (245) = A.W.N. (1898) 29
; R.. 18 A. 270 (272) (F.B.) ; 26 A. 468 (471)^=

A.W.N. (1904) 109 ; 17 O.C. 86= 24 Ind. Gas. 223.]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court, to which the plaintiffs appealed
from the decree of the lower appellate Court dismissing their suit.

The Junior Government Pleader (Babu Dwarka Nath Banarji) and
Babu Jogindro Nath Chaudhri, for the appellants.

Munshi Hanuman Prasad, for the respondents.

JUDGMENT.
The judgment of the High Court (OLDFIELD, J., and STKAIGHT, J.)

was delivered by
OLDFIELD, J. The relief sought by the plaintiffs is to have the word

"
istimrari ,

"
or perpetual, cancelled in a deed of lease executed on the

19tb July, 1864, on the ground that this word was fraudulently entered in

the deed by the defendants in collusion with the writer of the deed. It

appears that the lessees, who are the defendants, respondents, before us,

* Second Appeal, No. 75 of 1879, from a decree of Babu Kaahi Nath Biswas,
Subordinate Judge of Meerut, dated the 8th November, 1878, affirming a decree of

Muhammad Mir Eadshah, Munsif of Bulandshahr, dated the 6th December 1877.
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applied in the Revenue Court, under a. 39 of Act XVIII of 1873,
to contest a notice of ejectment which the plaintiffs, appellants, had
served on them, and in that matter they pleaded that they had a right of

occupancy and held under a perpetual lease. [429] The Eevenue Court

decided that no right of occupancy had accrued, since twelve years
had not expired since the expiration of the ten years which was the

term of the lease, i.e., from 1864 to 1874, but it went on to decide

that, with reference to the entry of the word istimrari, the lease must
be held to have been given in perpetuity. There is clearly some

inconsistency in the finding, which makes the lease out to be at the same
time for a term of ten years and in perpetuity, but we are not concerned

with the point now. The lower appellate Court has dismissed the suit on

the ground that it is barred with reference to the decision of the Eevenue
Court. The decision of the lower appellate Court cannot be maintained.

The question in this suit is the fraudulent insertion in a deed of a word by
which the intended character of the deed is altered, and the object of the

suit is to have the terms of the deed corrected. This is a matter peculiarly

within the jurisdiction of a Civil Court, and was not one of those which a

Eevenue Court was competent finally to decide in the matter of an applica-

tion made under s. 39, Act XVIII of 1873, however sufficient the decision

may have been for the purpose of disposing of the application. We reverse

the decree of the lower appellate Court and remand the case for trial on

the merits. Costs to follow the result.

2 A. 429.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

KANAHIA AND ANOTHER (Plaintiffs) v. EAM KISHEN AND OTHERS
(Defendants).* [15th July, 1879.]

Jurisdiction of Civil and Revenue Courts Act XVIII of 1873 (N. W.P. Bent Act),
ss. 93, 95.

The plaintiffs in this suit claimed a declaration of their proprietary right in

respect of certain lands and possession of the lands, alleging that the defendants
were their tenants, and liable to pay rent for the lands. The defendant?, while

admitting the proprietary right of the plaintiffs, alleged that they paid the revenue
assessed on the lands, that they paid no rent, and that the plaintiffs were
not entitled to rent, and they styled themselves tenants at fixed rates. Held,
on appeal, that, as the defendants substantially denied the proprietary title

of the plaintiffs, and set up a title of their own, the claim of the plaintiffs
for a declaration of their proprietary right and of their right to demand rent was
a matter which the Civil Court must decide, leaving the plaintiffs to sue in the
Revenue Court to eject the defendants, and to recover rent, if the position of the

defendants as tenants were established.

[Appl., A- W. N. (1882) 58 ; R., 18 A. 270 (272) (F.B.) ; D.,7 A. 148.1

[430] THE facts of this case are sufficiently stated for the purposes
of this report in the judgment of the High Court, to which the plaintiffs

appealed from the decree of the lower appellate Court dismissing the suit

as cognizable by a Court of Eevenue and not by a Civil Court.

* Second Appeal, No. 207 of 1879, from a decree of Moulvi Nasir Ali Khan,
Subordinate Judge of Saharanpur, dated the llth January, 1879, reversing a decree of

Babu Ishri Prasad, Munsif of Deoband, dated the 13th September 1878.

840



I.] GANGA BAM 1>. BANSI 2 All. 481

Munshi Hanuman Prasad, for the appellants.

Pandit Nand Lai, for the respondents.

JUDGMENT.
The judgment of the Court (SPANKIB, J. f and OLDFIELD, J.) was

delivered by
OLDFIELD, J. The plaintiffs sue to obtain possession and a declara-

tion of their proprietary right in respect of 37 bighas, 13 biswas of land,

alleging that defendants are their tenants and liable to pay rent for the

land. The defendants, while professing to admit the plaintiffs' title to be

owners, say that they pay the revenue on this land, pay no rent, and deny
the plaintiffs' right to rent, and they call themselves tenants at fixed rates,

and they aver that the case is not one cognizable by the Oivil Court. The
Munsif has disallowed this objection : he holds that their defence subs-

tantially amounts to a denial of the proprietary title of the plaintiffs and
sets up their own title, and he proceeds to decide in favour of the plain-

tiffs' title and right to demand rent from the defendants, while he refers

the plaintiffs to the Revenue Court to eject the defendants and to recover

rent from them. The lower appellate Court has reversed the decree and
dismissed the suit on the ground that the Civil Court has no jurisdiction

to try it. We are of opinion that the view taken by the Muosif is

correct. The defendants do in substance deny the plaintiffs' title as

owner and set up their own, when they aver that they have a right to pay
the revenue on the land to the Government, and are not liable to pay rent

to the plaintiffs. The latter have clearly a cause of action for obtaining
a declaration of their right to be owners and to demand rent from the

defendants, and this matter is one which the Civil Court must decide,

leaving the plaintiffs to have recourse to the Revenue Court to eject the

defendants, and to recover rent from them, supposing their position as

tenants is established. We reverse the decree of the Subordinate Judge,
and remand the case for trial on the merits. Costs to follow the result.

Cause remanded.

2 A. 431 = 4 Ind. Jur. 524.

APPELLATE CIVIL.

[431] Before Sir Robert Stuart, Kt.. Chief Justice and Mr. Justice

Spankie.

GANGA RAM, GUARDIAN OF KUAR GIR PRASAD, A MINOR (Defendant) v.

BANSt AND ANOTHER (Plaintiffs).* [5bh August, 1879.]

Effect of Registration and Non- Registration Optional and Compulsory Registration
Act Vlllof 1871 (Registration Act) Act III of 1877, Registration Act, s. 50.

Held, that under s. 50 of Act III of 1877 a document of which the registration
was compulsory under that Act, and which was registered thereunder, took effect,
as regards the property comprised in the document, aa against another document
of a prior date, relating to the name property, executed while Act VIII of 1871
was in force, and which did not require, under that Act, to be registered, and was
not registered under it.

[F., 7 C. 570 (573) ; R., 6 B. 168 (192) (P.B.) ; 20 B. 158 (164); 14 Ind. Gas 685 = 8
N L.R. 44 ; 1 N-L.R. 158 (163) ; Cons., 6 A. 164 (1H7>- A.W.N. (1884) 29.]

* Second Appeal, No. 1196 of 1878, from a decree of Maulvi Farid-ud-din Ahmed,
Subordinate Judge of Aligarh, dated the 10th June 1878, modifying a decree of Babu
Ganga Saran, MunsiS of Khair, dated the 30ch January 1378.

1879
JULY 15,
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2 A. 429.
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1879 THIS was a suit for money charged upon certain immoveable property,
AUG. 5, the claim being based upon a bond dated the 20th August, 1875, given

by the owners of the property to the plaintiffs. Under Act VIII of 1871,
the Registration Act in force at the time of the execution of this bond, the

registration of the bond was optional. The bond was not registered. On
the 27th September, 1877, the property in suit; was purchased from the

obligors of the bond by one Ganga Earn on behalf of the defendant Kuar

21. 431= Gir Prasad, a minor. The deed of sale required under the provisions of

i Ind. Jar. Act III of 1877, to be registered, and it was duly registered. It was con-

524. tended on behalf of the defendant that the plaintiffs' bond being unregis-
tered could not, under the provisions of s. 50 of Act III of 1877, take

effect, as regards the property in suit, as against the deed of sale which,

although of a later date, was duly registered under that Act. The Court
of first instance allowed this contention, but for reasons which it is not

necessary to state, held that the property was liable irrespective of the

bond for a portion of the money sought to be charged on it, and gave the

plaintiffs a decree to that amount in respect of the property. On appeal

by the defendant, the lower appellate Court held that the provisions of

s. 50 of Act III of 1877 were not applicable in this case, and consequently
the deed of sale, being of a later date than the bond, did not take effect as

against the latter document, and gave the plaintiffs a decree enforcing the

entire charge they claimed.

[432] The defendant appealed to the High Court, raising the same
contention as he had raised in the lower Courts.

Babus Oprokash Chandar Mukarji and Jogindra Nath Chaudhri, for

the appellant.
Pandit Ajudhia Nath and Lala Harkishen Das, for the respondents.

STUART, C.J. The Munsiff was clearly right in holding that the

registered sale-deed, although subsequent in date, had preference over the

unregistered bond, and the Subordinate Judge was clearly wrong in decid-

ing to the contrary. In stating this conclusion it is at the same time

difficult to resist a certain feeling of its injustice, for it seems unreasona-

ble to allow a discretion, and at the same time to impose a penalty or

disability on its exercise. That is plainly what has been brought about.

The last Eegistration Act III of 1877, not less than its predecessors,
allows a discretion as to the registering or not registering certain docu-

ments of which the bond in this case is one, and if such an instrument has

been legally and validly prepared and executed, and is effectual for its

purpose, it might be justly contended it should be so as from its date.

Yet one can appreciate the policy, and, in a real sensa, the convenience, of

compelling, as far as may be, the registration of the contracts of the people
of this country. The Subordinate Judge's remarks that

"
agreeably to the

principle of the law, no law can have retrospective effect," is generally

correct, and a right once conferred by law cannot be taken away by
implication, and if we had nothing but s. 50 itself, we might possibly have

applied these principles of law to the present case, and have held that the

sale-deed of 1877, although registered, had no priority over the mortgage
of 1875. But the

"
explanation

"
appended to s. 50 removes all doubt, and

may be said to have a repealing effect by expressly negativing the applica-

tion of the principles of law referred to. On the other hand, Act III of

1877 does not affect, in the sense of invalidating, the class of instruments

mentioned in s. 18. It simply says that such instruments, if registered,

shall have preference over any other unregistered document relating to the

same property, and such a law it was quite competent to the Legislature
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to pass. The meaning, however, of s. 50 of Act III of [433] 1877, 1879

together, with the explanation appended to it respecting the three preceding AUG. 5,

Registration Acts, is too clear, and as that section provides the law to

be applied to the present case, we cannot do otherwise than hold that the APPEL-
sale-deed of the 27fch September, 1877, has preference over the previous LATE
mortgage-bond of the 20th August, 1875. We must, therefore, reverse QlVIL
the judgment of the Subordinate Judge on this point, and, with this decision,

send back the case to him for disposal on the merits, costs to abide the 2 A. 431 =
result. 4 Ind. jur .

SPANKIE, J. The ruling of the Subordinate Judge appears to be wrong. 521,

Under the provisions of s. 50, Act III of 1877, the defendant's instrument,
which is registered, would take effect as against the plaintiffs', which might
have been, but was not registered under Act VIII of 1871. The defendant's

instrument was executed after Act III of 1877 came into operation. The
plaintiffs' deed was executed after the 1st day of July, 1871, and was not

registered under Act VIII of 1871. It is therefore
"
unregistered

"
within

the meaning of the explanation appended to s. 50 of the new Act III of

1877. The appeal on the part of the defendant was not decided by the

lower appellate Court on the merits. I feel, therefore, the necessity of

reversing the decision of the Subordinate Judge on the point of law and
would remand the case to him for trial on the points regarding which
the parties are at issue. Costs to abide the result of a new trial.

Cause remanded.

2 A. 433 -4Ind. Jur. 525.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

LACHMINARAIN (Plaintiff) v. WILAYTI BEGAM AND OTHERS
(Defendants)* [27th August, 1879.J

Gift Illegal consideration Immoral consideration,

In the year 1870 H made a gift of certain immoveable property to W, who was
his mistress but lived with him as his wife, "on condition of her continuing to be
his wife and remaining obedient to him, her husband." W acquired possession of

the property in virtue of the gift, and had held it for eight years, when a creditor of

H, under a decree enforcing a debt created by H subsequently to the gift, sued,

amongst other things, for a declaration that the gift was invalid, as it bad been
made for an illegal consideration, viz., the future immoral co-habitation of W
with 11. Held that, assuming that, the consideration for the gift was illegal, in

the absence of fraud, the gift could not beset aside so many years after W had

acquired possession thereunder Ayerst v. Jenkins (1) followed.

[434] THE facts of this case are sufficiently stated for the purposes
of this report in the judgment of the High Court, to which the plaintiff

appealed from the decree of the Court of first instance dismissing his suit.

Mr. Conlan, the Junior Government Pleader (Babu Dioarka
Nath Banarii), Pandit Bishambar Nath, and Mir Zahur Husain, for the

appellant.

*
First Appeal, No. 9 of 1879, from a decree of Maulvi Maqsud All Khan,

Subordinate Judge of Bareilly, dated the 13th September, 1879.

(1) L.B. 1C Eq. 375.
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1879 Messrs. Colvin, Ross and Vansittart, Pandit Ajudhia Nath, and Shah
AUG. 27. Asad Ali, for the respondents.

The High Court (SlANKlE, J. and OLDPIELD, J.) delivered the
APPEL- following

^
ATB JUDGMENT.

CIVIL.
The plaintiff, Lachmi Narain, alleges that the defendant Captain

2 A. 433= W. Hearsey borrowed money from him on a bond dated 3rd February, 1873,
1 Ind. Jar. and again other sums from 7th September, 1873, to 27th October, 1876,

523. and a further sum on a bond dated 21st March, 1874. The plaintiff
obtained decrees against him, and before judgment had attached certain

properties, i.e., mauza Kareli, mauza Bokhara, mauza Pahajganj, mauza
Lissia Ghulam, and a share in mauza Kargina. The defendant Wilayti
Begam, who is the mother of the other minor defendants, claimed these

properties in her own right and that of her children, on the ground that

they had been conferred on them by Captain Hearsey, and the properties
were released. The relief sought by plaintiff is substantially to have
declared the nature of the right of Capain Hearsey in the properties,
that Wilayti Begam has no right in them, and that the other minor
defendants have only a life-interest in them, and that the right and
interest of Captain Hearsey in the property may be declared liable to

sale in execution of the plaintiff's decrees. Wilayti Begam replied
that these properties had been given to her and her children absolutely

by Captain Hearsey, three years before the plaintiff became a creditor of

Captain Hearsey, and that Captain Hearsey ceased to have any interest

in them ; and Captain Hearsey replied to the same effect. The Subordinate

Judge has decided that there was a gift of the properties made by Captain

Hearsey in consideration of love and affection for Wilayti Begam
and his children, and that it was fully carried out by transfer of possession
to them. There was no fraud on the plaintiff in the matter, for at the

[435] time Hearsey was in affluent circumstances, and the debt which he
incurred to plaintiff was incurred after the gift had been made, and he
finds that these pronerties were not hypothecated in the plaintiff's bonds,
a fact the Subordinate Judge thinks affords an argument in favour of the

fact that they had been already transferred to defendants, and that the

transfer was known to the plaintiff, who otherwise, being well acquainted
with Hearsey's affairs, would have insisted on their being pledged as

security for the money he was lending. The Subordinate Judge finds that

the gift was made to Wilayti Begam by Oaptain Hearsey, who regarded
her as his wife, on condition of her continuing his wife, and to the children,

on the condition of their adhering to the Christian religion, and he disal-

lows the plea that since it is admitted Wilayti Begam was not his married

wife, but only his mistress, the condition was really one for continuance

of concubinage, and immoral, and the transfer null and void in consequence.
On this point the Subordinate Judge remarks that : "Wilayti Begam is

at least the mother of Mr. Hearsey's children, and lives with him as his

wife ; under these circumstances he made the gift of the property, having
considered it his duty to support and provide for them, but as Wilayti
Begam was of a different religion and the children were minors, he intro-

duced conditions calculated to invalidate the title of the transferees in case

of their deviation ;" and further on in his judgment he seems to consider that

.the gift having taken effect cannot be set aside at the instance of theplaintiff,

and he dismissed the suit. The questions which we have to determine in

appeal are (i) whether there was an actual gift which took effect and became
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operative by transfer of possession ; (ii) its nature, what interest the trans- 1879
ferees took under it, and whether anything remained to Oaptain Hearsey AUG. 27.

which can be taken in execution of plaintiff's decrees ; (iii) whether the gift

to Wilayti Begam can be set aside in this suit as illegal and immoral. (After APPEL-
determining that there was an actual gift which took effect and became LATE
operative by transfer of possession, and that in virtue of the gift the pro- CIVIL
perty vested absolutely in the donees, and no interest in the property
remained to Hearsey, which could be sold in execution of a decree, the 2 A. 433 =
judgment continued :) Norare we of opinion that the bequest to Wilayti 4 j,,^ j art

Begam can be set aside by the plaintiff, and the property be taken in execu- 523.

tion of his decrees, on the ground of ille-[436]gality. It is quite true that

she is not the married wife of Hearsey, and that their connection is open
to the charge of immorality, but it is clear, in making this bequest to her,

he regarded her in the light of a wife and the mother of his children, and
it appears to us that the consideration he had in mind in making the gift

may be held to have been rather her continuing to remain and discharge her

duties to the children she had by him, than the continuance of their illicit

intercourse, for it must be remembered he considered his state of health

at the time to ba precarious, and a personal object does not appear to have
actuated him. The imputation of an immoral object is based solely on some
words which appear in Hearsey's application for mutation of names, viz.,

the words,
"
on condition of her continuing to be my wife and remaining

obedient to me, her husband," but there is nothing in these words by
themselves to support the imputation, but it is sought to attach an immoral

object to them on the ground, though she is referred to as his wife, she was
his mistress but when explained by all the circumstances the object impli-
ed in the words does not necessarily appear to have been such as is imputed.
Nor should we be disposed to allow this plea, so as to rescind the bequest,
and make the property available as Captain Hearsay's to satisfy plaintiff's

claim, so many years after the donees had taken possession under the

bequest. On this point we may refer to Ayerst v. Jenkins (1), as the

principle on which that case was decided seems applicable here. It is not

pretended, nor can it be shown, that the bequests were made in fraud of

plaintiff. On the contrary there is evidence to show that at the time

Captain Hearsey had a balance in plaintiff's hands of over a lakh of

rupees, and the loans, the subject of this suit, were taken some years
after the bequests had been made, and, as remarked by the Subordinate

Judge, ifc is a significant fact that while other property was pledged for

the loans, these properties were not, and as plaintiff was well aware of

Captain Hearsey's affairs, the reason why the plaintiff did not insist on
their being pledged may well be that he knew they had passed out of

Captain Hearaey's hands. We have now disposed of all the material pleas

in appeal, and there is no force in the last objection as to costs. We
dismiss the appeal with costs.

(J) L. R. 16 Eq. 375.
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[437] APPELLATE CIVIL.

APPEL- Before Sir Robert Stuart, Kt., Ghief Justice, and Mr. Justice Spankie.

LATE
CIVIL. ABLAKH BAI AND OTHERS (Defendants} v. SALIM AHMAD KHAN

(Plaintiff)* [1st September, 1879.]
n 43Y

Suit for cancelment of lease Breach of conditions involving forfeiture Act XV111 of
1873 (N.W.P. Rent Act}, s. 93, cl. (c).

The plaintiff, the representative in title of a leseor, sued under cl. (c), s. 93 of

Act XVIII of 1873, for the caccelment of a lease, on three grounds, viz., on the

ground that the lessees had paid the rent to the Collector, on account of the

revenue due in respect of the estate, instead of to him ; secondly on the ground
that they had failed to pay certain instalments of rent on the due dates ; and

thirdly, on the ground that they had planted trees and sunk wells, and allowed

their tenants to do the same, without the lessor's consent
; thereby committing

breaches of the conditions of the lease involving its forfeiture. Held, on the

construction of the lease, with reference to the first ground, that as the lease was
intended to be perpetual, and as the rent had been paid to the Collector for many
years u.ider an arrangement effected between the parties to the lease and it was
not shown that the plaintiff had repudiated this arrangement (even if he had the

power of so doing) or demanded payment of the rent directly to himself, payment
of rent by the lessees to the Collector did not amount to a breach of the condi-

tions of the lease : with reference to the second ground, that the lease being
intended to be perpetual, and no arrears of rent being due, irregularity and

unpunotuality in the payment of the instalments of rent in question were not

breaches of the conditions of the lease involving its forfeiture; and, with reference

to the third ground, that the condition as to the planting of trees and sinking
wells being merely a prohibition, and not a condition the breach of which
involved the forfeiture of the lease, the lease could not be cancelled because the
lessees had planted trees or sunk wells and allowed their tenants to do the

same, without the lessor's consent.

Held also that, assuming that the lessor was entitled, on the third ground,
to the cancelment of the lease, cancelment was not to be deemed the invariable

penalty for the breach of such a condition as that mentioned in that ground.
The Pull Bench ruling in Sheo Churn v. Bussv.nl Singh (1), followed.

THIS was a suit, under cl., (c) s. 93 of Act XVIII of 1873, for the

cancelment of a lease dated the 7th December, 1838. The material portion
of this lease was as follows :

"
As the lessee has agreed to take a perma-

nent lease of mouza Darsan from the beginning of 1246 fasli at an annual
rent of Rs 1,111 (sicca) and has executed a kabuliyat, therefore this lease is

granted to him : he shall now hold possession as mustajir and shall consider

the fu!61ment of the following conditions to be the means of his continu-

[438] ing to be lessee : (i) he shall pay the rent annually, instalment by

instalment, from the month of Kuar to the month of Baisakh, at the times

fixed by the Government for the payment of instalments of revenue ; in

case the rent is not so paid, all his property moveableand immoveable shall

be sold, and the proceeds of such sale shall be deposited in the Government

treasury towards satisfying any arrears : (ii) he shall not allow, without the

lessor's permission, any one to plant trees, dig tanks, or sink wells, neither

shall he himself do such things : as long as the lessee or his heirs shall con-

tinue to pay the rent annually, instalment by instalment, the lease shall

remain in force, but if even one instalment falls into arrear the lease shall

*
Special Appeal, No. 1029 of 1877, from a decree of J.W. Power, Esq., Judge of

Ghazipur, dated the 8th August, 1877, affirming a decree of A.E.G. Casey, Esq.,
Assistant Collector of the first class, dated the 26th June, 1877.

(1) H.C.R.N.W.P. 1871, p. 282.
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become null and void, and shall be cancelled." It appeared that for many
years, by an arrangement between the parties to the lease, the lessee had

paid the rent into the Government treasury on account of revenue instead

of to the lessor. The plaintiff who bad purchased, on the 20th Novem-
ber, 1876, the rights and interests of the lessor, claimed in his plaint the

cancelment of the lease on the ground that the defendants had failed to

pay instalments of rent due severally on the loth November, 1876, 15th

January, 1877, and 1st May, 1877, on the due dates, and that they had
allowed their tenants to plant trees and sink wells, and had themselves

planted trees and sunk wells, without the lessor's permission. The Court

of first instance held that, as the defendants had failed to pay the instal-

ments of retit in question punctually, a breach of the condition of the

lease involving its forfeiture had taken place, and gave the plaintiff a decree

cancelling the lease. On appeal by the defendants the lower appellate

Court concurred in the decision of the Court of first instance and affirmed

the decree of that Court.

The defendants appealed to the High Court, contending that the lease

was intended to be a perpetual lease, and on a proper construction of its

terms, a failure to pay an instalment of rent when due did not involve the

forfeiture of the lease.

Mr. Conlan and Lala Lalta Prasad, for the appellants.

Pandib Bishambar Nath and Shah Asad Ali, for the respondent.

The High Court (STUART, C.J. and SPANKIB, J.) remanded the case

to the lower appellate Court for the trial of the issues stated in the following

ORDER OF REMAND.

[439] We are of opinion that the pleas in special appeal must be

maintained. The lower appellate Court remarks that some years ago
Nawal Kisbore, representative of the deceased Babu Ram Ratan Singh,
one of the original lessors in 1838 of the village in suit, fell into difficul-

ties, and on the 20th November, 1876, his zamindari rights were sold at

auction to the present plaintiff, respondent. The auction-purchaser found

that the conditions of the lease, as regards the payment of rent, had not

been complied with. He therefore sues to cancel tho lease in accordance
with the terms of the agreement recorded therein. The Judge considers

that any private arrangement by which the lessees have been in the habit

of paying the rent direct to the Government treasury, instead of to

the lessor, has no bearing upon the case, and questions as to what
might happen to respondent if appellant failed to pay his instalments.

The question was whether or not appellant had by his failure caused a,

breach in the conditions of the lease. If the lessees paid direct to the

Government treasury they should have paid before the instalment fell due,
and this they had not done. He concludes that it has been proved that

there has been a breach in fulfilment of the conditions as regards the

regular and punctual payment of the instalments on the part of the lessees,

and therefore the lease was liable to cancelment. He dismisses the appeal
and affirms the decree of the first Court cancelling the lease. On examina-
tion of the lease we must hold from its terms that it was intended to be

perpetual. The original lessors reserved no profits for themselves. The
lessees were to pay as rent Rs. 1,111 sicca rupees. The Government
demand was or is Rs. 1,103-5-2, and there is no satisfactory evidence to

show what became of the difference between these Rs. 1,111 and the

equivalent in Queen's coin, Rs. 1,180-7-0, after payment of the Government
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1879 revenue. According to the terms of the lease, the Es. 1,111 Moorshedabad
SEP. 1. rupees were to be paid to the lessor. The first condition as to payment of

rent is that it is to be paid, instalment by instalment, when the Govern-

APPEL- ment revenue is paid. In case of its non-payment all the property of the

LATE lessees both moveable and immoveable may be sold, and the proceeds

CIVIL applied, to the liquidation of arrears. The second and fourth conditions

impose upon the lessees all the responsibilities and duties of a full

2 A 437 [WO] proprietor and declare that the lessors have no concern with the

yearly rent as specified above. The lessees are to pay for roads, dak and

police expenses, and patwaris' fees. The final condition is that the lease

shall be held valid as long as the lessees shall pay the lessors regularly at

every instalment the rent of the estate. If even a single instalment in

any way falls into arrears the lease shall be deemed null and void and
shall be cancelled, the lessors having the right of making other arrange-
ments with any one, as they pleased. It is not denied that, for conveni-

ence's sake or for some other reason, the lessor and lessees in times past

arranged that the rent should be paid direct to the Collector, and not to

the lessor, and the lease has now held good from 1838 to May, 1877,
when the suit was instituted, a period, of nearly 39 years. It is not

shown that the plaintiff, after his auction-purchase in 1876, repudiated
this arrangement, even if he had the power of doing so, or demanded the

payment of rent directly to himself. We are not therefore disposed to

hold that, in paying the rent to the Government treasury, there was any
breach of the conditions of the lease that would entitle the plaintiff to

claim its forfeiture. The money paid to and received by the Collector in

accordance with the custom of past years must be regarded as money paid
on account of the lessor and for him. We have seen that in addition to

the alleged breach of conditions in paying directly to the Government
treasury, the Judge finds that the payments have been made with irregu-

larity and want of punctuality. This may be the case, but we do not see in

the lease itself any provisions which would justify the forfeiture of the

lease on this account. Looking at the wording of the first condition, we
should hold that a suit for rent was contemplated in the first instance on
the failure to pay with regularity, and a decree to bring to sale the moveable
and immoveable property of the lessees in satisfaction of any arrears. We
are disposed to regard the last condition as a provisional clause for the

security of regular payments, but not as one intended to enable the lessor to

take advantage of any remediable lapse on the part of the lessees to pay
their rent, and we think that the fact that the lease has held good for 39

years, and that its terms have been, in the matter of payment to the

lessor, modified, is a proof that the lease was perpetual and not to be

cancelled at all as long as the rent was paid. It is worthy [441]
of note that there are other conditions in the lease not affecting the

question of the payment of rent which has been raised in this suit and
which appear to be framed with the view of maintaining some evidence of

the lessor's proprietary rights, though the lease was intended to be perpe-
tual. It seems to us that the suit in so far as it has been brought to canael

the lease because the rent was not paid to the representative of the lessor,

but to the Government, must fail, for the reasons assigned, and that it

must also fail as brought on the ground taken by the Judge, irregularity in

payment and want of punctuality, there being no proof of any existing

arrears.

But there are allegations in the plaint which neither of the Courts

below have taken notice of in their judgments. The plaintiff states that the
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lease is liable to cancelmenfe because the lessees have allowed others to

plant trees, and have themselves dug, and caused others to dig, wells on the

land, and their doing so is an infringement of the lease. We have no judg-
ment of the Court below on these allegations ; doubtless the plaintiff is

entitled to a judgment on them. Before we decide the appeal we must
remand the case under s. 354. Act VIII of 1859, to the lower appellate Court
to determine whether or not; the lessees have allowed others to plant trees,

and have themselves done so, without the permission of the lessor; whether

they have allowed others to dig wells, and have done so themselves, without
the permission of the lessor ;

and though doubtless we ourselves might
determine the point, we direct the lower appellate Court to say whether, in

the evenb of it being shown that the lessees have exercised these proprietary

rights, they have thereby incurred the forefeiture of their lease.

The lower appellate Court found that the lessees had planted trees

and sunk wells, and allowed their tenants to do so, without the permission
of the lessors, thus breaking the conditions of the lease, and that such
breach of the conditions of the lease involved, under the terms thereof, its

forfeiture. On the return of this finding the High Court delivered its

judgment, the material portion of which was as follows :

JUDGMENT.

[442] The main point on which the plaintiff relied was default in

the payment of revenue, according to the Government instalments, the

cause of action accruing on the 16th November, 1876, 16th January, and
2nd May, 1877. At the end of the plaint, and as it were an after- thought
it is stated that the lease is also liable to forfeiture because the lessees have

dug wells and caused wells to be dug by others, but no instances are speci-

fied and no detail given. (After determining that the lessor had acquiesced
in the construction of wells and gardens by tbe lessees and their tenants,
the judgment continued :) We have already disposed of that portion of

the appeal which relates to the alleged unpunctuality in payment of the

revenue. We have held that there is nothingin:the lease to justify forfei-

ture of the lease in regard to the mode in which the revenue was paid, or

the regularity or irregularity with which it was paid. In payment of the

revenue the lessees followed an arrangement between the lessor and
themselves which held good from 1838 to 1877, and we also held that

there was no proof that after the purchase the nlaintiffs repudiated the

arrangement ; we also held that the lease would not justify forfeiture on
the ground of any irregularity in tbe punctual payment of rent ; our

reasons are given in our judgment of tbe 13th February of this year ; they
need not be repeated here. We now hold regarding the issue remanded
to the Judge that the sixth clause of the lease contains no provision that,

if the lessees should build wells without the consent of the lessor, they
should be liable to forfeiture of the lease. There is no such condition in

this clause ; on tbe contrary the concluding part of it provides that as long
as tbe said lease-holders or their heirs shall continue to pay the

Government revenue annually, instalment by instalment, the lease shall

remain in force, but if they fall into arrears for a pice even the lease shall

become null and void, and the lease shall be cancelled. It is clear that the

lease contemplates as the main condition that there shall be no default in

payment of the Government revenue, there is nothing more than a prohibi-
tion regardjng wells and planting trees. Even where the right of the

zamindar to claim forfeiture in such a case is proved, according to a Full
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Bench ruling in Sheo Churun v. Bussunt Singh (1) forfeiture is not to be

[443] deemed the invariable penalty for breach of contract occasioned by
the construction of a well or improvement of a tenant's holding. With
this view of the case we decree the appeal and reverse the judgment of

the Court below with costs, thus dismissing the suit as brought.

Appeal allowed.

2 A. 443 = 4 Ind. Jur. 580.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

SHIB DAT (Judgment-debtor) v. KALKA PRASAD (Decree-holder)*

[2nd September, 1879.]

Decree for money payable by instalments Execution of decree Act XV of 1877 (Limi-
tation Act),s. 19 Acknowledgment Limitation,

Eeld, in the case of a decree for money payable by instalments, with a

proviso that in the event of default a decree should be executed for the whole
amount, that the decree holder was strictly bound by the terms of the decree,
and not having applied for execution within three years from the date of the
first default, the decree was barred.

Held, also, the judgment-debtor having three years after the first default,

acknowledged in writing his liability under the decree, and signed such acknow-

ledgment, that the decree being already barred, such acknowledgment did not
create a uew period of limitation.

[R., 16 A. 371 (372); 15 C. 502 (505); 12 Ind. Gas. 741 = 7 N.L.E. 147 ; D., 5 A. 201

(206).]

THE decree in this case was dated 14th July, 1873, and directed the

payment of Us. 700, together with interest at twelve annas per cent, in

instalments, the first instalment being Rs. 200 payable in Pus 1281 Faslsi

(5th December, 1973 2od January, 1874), the second being the same
amount payable in Pus 1282 Fasli (24th December, 1874 21st December,
1875J, and the third being Rs. 300 payable in Asarh 1282 Fasli (20th

June, 1875 18th July, 1875). The decree further directed as follows :

"
In the event of default the decree shall be executed for the whole

amount." On the 4th January, 1875, the first instalment having become
due on the 2nd January, 1874, the judgment-debtor paid Rs. 200. On the

22ud January, 1875, or after the date that the second instalment became

due, he paid Rs. 150. On the llth July, 1876, or after the date the third

instalment became due, he paid Rs. 100. On the 6oh November, 1876, he

paid Rs. 300. On the 28th June, 1877, he acknowledged in writing on the

decree that up to that date a balance of Rs. 124-1-0 was due thereunder and

signed this [444] acknowledgment. On the 27ib November, 1878, the

decree-holder applied for execution of the decree. The Court of first ins-

tance hold that the application was barred by limitation, being of opinion
that it should have beeu made within three years from the date the first

instalment fell due and was not paid. On aj.peal by the decree-bolder

the lower appellate Court held that under s. 19 of Act XV of 1877, the

* Second Appeal, No. 63 of 1879, from an order of W. Tyrrell, E?q., Judge of

Bareilly, dated the 4th April, 1879, reversing an order of Muhammad Nizam Ali Khan,
Munsif of Pilibhit, dated the 20th December, 1678.

(1) H. C. R. N. W. P. 1871, p. 282.

850



I.] EMPRESS OP INDIA V. GANRAJ 2 All. MS

acknowledgment by the judgment-debtor of his liability under the decree
created a fresh period of limitation, and allowed the application.

The judgment-debtor appealed to the High Court.

Mr. Chatterji, for the appellant.
Pandit Bishambhar Nath, for the respondent.

JUDGMENT.
The following judgment was delivered by
SPANKiE, J. In my opinion the decree-holder was bound strictly by

the terms of the decree. When the first default occurred, under the wording
of the decree, he was bound to execute it in one lump. The instalment

arrangement then ceased. If the decree-holder chose to continue to receive

instalments, he did so at his own risk. When the acknowledgment of the

balance due was made, it seems to me that the decree was already dead,
and could no longer be executed. Though the cases cited (1) may not

be strictly in point, the principle upon which they proceed applies to this

case. I would decree the appeal and reverse the order of the Court below
with costs.

STRAIGHT, J. I entirely agree in the views of my colleague
Mr. Justice Spankie.

Appeal allowed.

2 A. 444 = 4 Ind. Jar. 581.

APPELLATE CEIMINAL.

Before Mr. Justice Straight.

1879
SEP. 2.

APPEL-

LATE

CIVIL.

2 * **3

EMPRESS OF INDIA v. GANRAJ AND OTHERS, [4th September, 1879.]

Confession made by one of several persons being tried jointly for the same offence Act
1 of 1872, Evidence Act, s. 30,

Where the confession of a person being tried jointly with other persons did not

implicate him to the same extent as it implicated such other persons, [445] and
was not sufficient of itself to justify his conviction, held that such confession

could not be taken into consideration under s. 30 of Act I of 1872, against such
other persons. Queen v. Btlat AH (2), followed.

[F., 2 A. 646 (649) ; A.W.N. (1881), 20 ; A.W.N. (1981), 135 ; L.B.R. (18931900), 7 ;

Rat. Unr. Cr. Cas. 436 ; R.. L.B.R. (18931900), 70 (71* ; D., 35 M. 247 = 13

Or. L. J. 305 = 14 Ind. Cas. 849= 22 M.L.J. 490 = 11 M.L.T, 1 = (1912) M.W.N.
207.]

THIS was an appeal against convictions by Mr. J. W. Power,
Sessions Judge of Ghazipur, dated the 21st June, 1879, The facts of the

case are sufficiently stated for the purposes of this report in the judgment
of the High Court,

Mr. Colvin, for the appellants.

The Junior Government Pleader (Babu Dwarka Nath Banarji),

for the Crown.

JUDGMENT.
STRAIGHT, J. This is an appeal by four persons (i) Ganraj, (n\

Basraj, (iii) Jhamman, (iv) Sittu, who were jointly tried and convicted,

(1) Kristo Komal tfingh v. Buree. Lai Mookerji v. Boy Dhampat Singh, Sardar,
13 W. R. (F.B.) 44 ;

and Hira, 24 W. R. 282.

(2) 10 B.L.R. 453 = 19 W R. Cr., 67 ; see, also, the other oases cited in the second

paragraph of note (2) to the case of Empress v. Bhawani, 1 A. 664. Bee, however,

Queenv. Bakur Khan, H.C.R.N.W.P. 1873, p. 213.
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1879 together with a man named Samaru, at the Ghazipur Sessions Court on
SEP. 4. the 21st June last, for attempting to break into a dwelling house. It

appears that upon the night of the 22nd April of the present year two
APPEL- chaukidars, by name Palak Singh and Musafir Singh were going their

LATE rounds in the town of Zamaniah, about 11 O' clock, when they suddenly

CRIMINAL ^bted on some eight or ten persons apparently engaged in endeavouring
'

to effect an entrance into the house of one Malik Chand by breaking a hole

2 A. 444 = through the wall. These officers at once made efforts to arrest the culprits,

1 Ind. Jar. calling loudly for assistance the while, but the numbers against them were

581, ' great and after a fight andsevaral blows being exchanged the offenders

escaped. About dawn of the 23rd April, however, Samaru was caught
close to the scene of the attempted crime, and very soon after his being
taken into custody he made a statement. On the 28th the charge against
him alone was gone into before Mr. Wheeler, the Magistrate, and in his

presence Samaru appears to have given two further accounts of the trans-

actions. The result of these was that on the adjournment day the four

appellants were placed in the dock with him, and at the conclusion of the

proceedings the case was transferred to the Court of Mr. Kustomji. Further

inquiry took place on the 6th May, and then all five defendants were
committed. Upon the hearing of the appeal it was urged by Mr. Colvin for

[446] the four appellants : (i) that the evidence of their identity as parties

to the attempted crime was unsatisfactory, and that Palak Singh and
Musafir Singh were untrustworthy witnesses

; (ii) that each and all the

confessions made by Samaru were inadmissible under s. 30 of the Evidence
Act against his co-prisoners, because the statements contained in them did

not admit his own participation in the crime, but on the contrary were

obviously made to show that he was no party to it.

It will be as well to dispose of the last contention first. In order to

do so I have very carefully examined each of the statements, five in all,

made by Samaru. I need not point out their variations or discrepancies

one from the other ; even were they admissible I should not think of acting

upon them for a moment. But I am clearly of opinion that none of them

satisfy the requirements of s. 30, and that they are not confessions in the

sense of that section. The charge upon which Ganraj, Basraj, Jhamman
and Sittu were tried in the Sessions Court was one of attempted house-

breaking and unless Samaru's statements went the length of admitting
that he was at the spot approving of and coinciding in, in fact, in other

words, that he was a principal in, the commission of the unlawful act upon
which the others were engaged, I do not think that such statement should
"
be taken into consideration." In every one of them he seeks to fix guilt

on the others, and to excuse himself, and I do not, therefore, think these

so-called confessions
"
implicate him to the same extent as they implicate

the persons against whom they are proposed to be used," Queen v, Belat

Ali (1). As I pointed out at the hearing of the appeal itseems to me that

the test s. 30 of the Evidence Act intended should be applied to a state-

ment of one prisoner proposed to be used in evidence as against another, is

to see whether it is sufficient by itself to justify the conviction of the

*person making it of the offence for which he is being jointly tried with the

other person or persons against whom it is tendered. In fact to use a

popular and well-understood phrase the confessing prisoner must tar

(1) 10 B.L.K. 452 = 19 W.R- Or. 67
;
see also the other cases cited in the seaond

paragraph of note (2) to the case of Empress v. Bhawani, I A. 664. See, however,

Queen v. Bakur Ehun, H.C.E. N.W.P. 1873, p. 213,
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himself and fche person or persons he implicates with one and the same
brush. I therefore think that [447] Mr. Colvin's objection to Samara's
statements is a valid one, and they should not have been taken into con-

sideration in the Sessions Court. I have however come to the conclusion

after a very close and careful examination of all the proceedings that, in

the terms of s. 167 of the Evidence Act, there was sufficient evidence,
without Samara's statements, to justify the conviction of all the appellants,
and I accordingly dismiss the appeal, at the same time observing that

I do not think they were prejudiced in their defences by the admission
in evidence of those statements. I see no ground for interfering with
the punishment. The accused were convicted of a very serious oifence,

which they followed up by violence to the officers of the law, and I think

the Sessions Judge very properly proportioned the punishment.

Appeal dismissed.

2 A.447 = 4Ini. Jur. 382.

CEIMINAL JUKISDICTION.

Before Mr. Justice Straight.

(1)30. 389. (2) Legal Remembrancer
: N.W.P., Vol. I. 11.

(3) UnreporteJ.
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EMPRESS OF INDIA v. KASHI. [5th September, 1879.]

Act X of 1872 (Criminal Procedure Code), s. 215 Examination of witnesses named for
the prosecution Discharge of accused without examining all the witnesses.

Before a Magistrate discharges an accused person under s. 215 of Act X of 1872,
he is bound, under that section, to examine all the witnesses named for the

prosecution. Empress v. Himatulla (1) followed.

[P., A.W.N. (1882), 179.3

THIS was a case reported to the High Court by Mr. E. G. Currie,

Sessions Judge of Gorakhpur, for its orders. One Kashi, who had been
accused of an offence under s. 211 of the Indian Penal Code, had been

discharged by Mr. J. H. Carter, the Magistrate trying him, without the

evidence of all the witnesses named for the prosecution being taken. In

reporting the case the Sessions Judge suggested that the order of discharge
should be allowed to stand, as it did not appear that there had been any
miscarriage of justice or material error sufficiently requiring the re-trial

of the accused.

STRAIGHT, J. I regret that I feel myself prevented by the terms of

s. 215, Criminal Procedure Code, from adopting the suggestion [448] of

the Sessions Judge. The words of the explanation are plain and positive,

and establish as a condition precedent to a discharge, the examination of

all the witnesses named. It is impossible for me to say whether Mr. Carter

was right or wrong in the view he took of the case, but he was clearly in

error in determining it without satisfying the directions of s. 215. This

point has already been made the matter of decision twice in this Court in

the cases of Empress v. Tantia (2) and Empress v. Bohdram (3) decided

28th July, 1879. In both of those I followed the authority of Empress v.

Himatulla (1) with which I may add I entirely agree. I must there-

fore set aside Mr. Carter's order of discharge, and direct him to re-open
the case and examine the further witnesses named, and then pass such

order in the matter, as the whole of the evidence may appear to call for.
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SEP - 6 ' CRIMINAL JURISDICTION.

CRIMINAL Before Mr. Justice Straight.

JURISDIC-

TION. IN THE MATTER OF THE PETITION OP SUKHO V. DURGA PRASAD
AND OTHERS. [6ch Saptember. 1879.]

2 A. 448.
Courtt powers Oj Revision Act X of 1872 (Criminal Procedure Code), ss. 272, 297
Power of private prosecutor to move the Court in a case of acquittal.

A private prosecutor can move the High Court, in the case of an acquittal, to

exercise its powers of revision under s. 297 of Act X of 1872 (1).

[P., 9 Cr.LJ. 211 = 1 Ind. Gas. 238 = 5 N.L.R. 4 (6); R., 2 8.L.R. 25 (26).]

THIS was an application by one Sukho for the revision of a judgment
of acquittal by Mr. W. Tyrrell, Sessions Judge of Bareilly, dated the 21st

February, 1879.

Babu Jogindro Nath Chaudhri. for the petitioner.

Mr. Leach, for the opposite parties.

JUDGMENT.

STRAIGHT, J. This was an application by petition on the part of one
Sukho for revision of an order passed by the Sessions Judge of Bareilly,

acquitting four persons prosecuted in his Court by the applicant. At the

commencement of the proceedings before me objection was taken by
Mr. Leach for the parties whose acquittals are complained of to the

"
locus

standi" of Babu Jogindro Nath, to make such an application on the part
of a private prosecutor, s. 272 of the Criminal Procedure Code giving the

Local Government alone the [449] right to move against a judgment of

acquittal. I was, however, of opinion that this being an application for

revision, it was competent for a private prosecutor to bring to the

knowledge of this Court material errors that had taken place in a judicial

proceeding in a Court subordinate to it, with a view to having them set

right. The circumstance that an acquittal had taken place in the Court below
did not appear to me to affect the consideration of the objection, the whole

question appearing to me to be whether the applicant's petition showed

upon the face of it material error in law or procedure in the proceedings of

the Sessions Court. I have carefully examined ifc, and find it deals purely
with questions of fact, and that no point of law is raised upon it, conse-

quently there is nothing to revise and the record may be returned. Pro-

perly I ought to have rejected the former application to send for the

recofd.

(1) See In the matter of Hardeo, I A. 139, in which case Stuart, C.J. and Turner, J.

express opinions to the same effect.
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2 A. 9.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice and Mr. Justice Oldfield.

BHUPAL (Defendant) v. JAG RAM (Plaintiff).* [17th November, 1879.]

Condition against alienation Mortgage.

Held that where a person stipulates generally not to alienate his property he
does not thereby create a charge on any particular property belonging to him (1).

[R., 12 A. 175 (178); 10 Cr.L J. 237 = 2 8.L.E. 25.]

THE plaintiff in this suit obtained a decree for Rg. 72 in a Court of

Small Causes on the 16bh July, 1870. He applied for the execution of

this decree against his judgment-debtor, who on the 19th December, 1871,

preferred a petition to the Court executing the decree in which, after

promising to pay the judgment-debt, and also another judgment-debt, in

instalments, he promised as follows :

"
I shall not alienate my own proparty

or my father's until the amount of bobh decrees has been paid : if I do so

I will first pay the amount of the decrees." In contravention of this

promise he sold his property in a certain village to one Bhupal, The
plaintiff now sued Bhupal [450] to establish his right to recover Rs. 181,
the amount of the decrees, by the sale of this property. The Court of

first instance gave the plaintiff a decree, and on appeal by the defendant
the lower appellate Court affirmed this decree.

The defendant appealed to the High Court.

The Senior Government Pleader (Lala Juala Prasad), for the appellant.
Mr. Chatterji, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C. J. In this case one Jawahir, in the course of execution
of a Small Cause Courb decree against him at the suit of the plaintiff, had

by a petition in the execution departmenb, dated the 19bh December, 1871,

agreed to pay the debt by yearly instalments, and the petition then

proceeds as follows :

"
In case of default I shall pay the amount of both

the decrees in a lump sum: I shall not alienate my own property and that

of my father until the amount of both the decrees has been paid : if I do
so I shall first pay the amount of the decrees : the first instalment shall

fall due in the month of Baisakh, Sambat 1829." Ib is contended that

this has the effect of constituting a valid lien by hypothecation in favour
of the plaintiff, and that therefore a subsequent sale to Bhupal the defqjad-
ant was invalid. But such a contention cannob be allowed. The agreement
contained in the petition is not evidence of any hypothecation, not even
of a verbal one, but simply an arrangement that the property should not
be alienated till the debt was paid. In fact such an agreement goes to

disprove that any mortgage or hypothecation was made, or even intended

by it, for the very fact of an undertaking
"
nob to alienate

"
shows that

' Second Appeal, No. 370 of 1879, from a decree of H. G. Keene, Eq., Judge of

Agra, dated the 14th December, 1878, modifying a decree of Sayyid Munir-ud-din
Ahmad, Munsif of Jaleasr, dated the 20;h September, 1378.

(1) For other cases in which it was held that a mere covenant not to alienate does
not amount to a mortgage, see Ounoo Singh v. Latalut Ho$sain, 3 0. 336

; Ram Buks
v. Sookh Deo, H.O.R.N.W.P., 1869, p. 65

; Chonnee Lall v. Puhulwan Singh, H.O.B.
N.W.P., 1868, p, 270.
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1879 neither the property itself nor any interest in it had actually passed to the
Nov. 17. plaintiff, which, if there had been a good and valid hypothecation, must

have occurred. The sale therefore to the defendant, appellant, cannot be

impugned. The present appeal must be allowed, the decrees of both the
lower Courts are reversed and the suit dismissed with costs in all the
Courts.

OLDFIELD, J. It appears that the plaintiff obtained a decree in

2 A. 419. the Small Cause Court against his judgment-debtor for a sum of [451]
money, and in course of execution of it the judgment-debtor entered

into an arrangement to pay the amount by instalments, and stipulated
that he would not alienate his property until the amount was satisfied.

He, however, made an alienation by private sale to the defendant, appel-
lant before us, and the plaintiff has brought this suit to have the property
resold, on the ground that it had been hypothecated to him by the

arrangement entered into the execution proceedings above referred to.

The Courts below have decreed the claim The appeal on the part of

defendant however must prevail since on examination of the proceedings
on which plaintiff relies, it cannot be held that the judgment-debtor made
any pledge of any particular property to the plaintiff, for a mere stipulation
not to alienate his property generally cannot be taken to effect a mortgage
of property as security for a debt. The appeal is decreed and the decrees

of the Courts below reversed and the suit dismissed with all costs.

Appeal allowed.

2 A. 451 (F.B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,

Mr. Justice Spankie and Mr. Justice Oldfield.

UMRAO BEGAM (Judgment -deb tor) v. THE LAND MORTGAGE BANK OF
INDIA (Decree-holder).* [18th November, 1879.]

Act XVIII of 1813 (N.-W.P. Rent Act), ss, 9, 171 Land-holder Right of Occupancy
tenant Transfer of Right of Occupancy in Execution of Decree.

Held "(SPANKIB, J., dissenting), affirming the decision of a Division Bench of

the High Court in this case (1), that s. 9 of Act XVIII of 1873 does not prevent
a land-holder from causing the sale in execution of his own decree of the

occupancy-right of his own judgment-debtor in land belonging to himself.

[P., 2 A. 735 (738) ; R., 7 A. 851 (852) (F.B.) ; A.W.N. (1882), 45 ; D., 7 A. 511 (513).]
"

IN this case an application for the review of a judgment passed by a

Division Bench of the High Court on the 2nd January, 1878 ('!), having
been? granted by the learned Judges of that Bench (Pearson, J. and

Oldfield, J.) those Judges referred to the Full Bench the question
whether the view taken in that judgment, viz., that s. 9 of Act XVIII
of 1873 was enacted in the interest of the [452] landlord and was not

intended to bar a sale made with the landlord's consent, was correct or not.

The grounds on which the review was sought were (i) that the judgment
was opposed to the express provisions of that section, which declared the

holding of the tenant to be transferable among the co-sharers only, and

*
Application for Review of Judgment, No. 2 of 1878.

(1) 1 A. 547.
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(ii) that the judgment was opposed to the spirit, and defeated the object, 1879

of the law relating to tenants having a right of occupancy. Nov. 18.

The Senior Government Pleader (Lala Juala Prasad), for the appellant.

The Junior Government Pleader (Babu Dwarka Nath Banarji), for FULL
respondent. BENCH.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

2 *

STUART, C. J. This is a reference to the Full Bench of Court by a

Division Bench (Pearson, J., and Oldfield, J.) to whom an application for

a review of judgment had been presented- The Division Bench had held

that s. 9 of the Bant Act XVIII of 1873 did not prevent a zamindar, who
was the holder of a decree against a tenant with a right of occupancy,
from attaching and selling in execution of his decree his judgment-
debtor's occupancy-right. In the course of the hearing before the Division

Bench, a Full Bench ruling of this Court in the case of Ablakh Bai v.

Ddit Narain Rai (l) was referred to. In that Full Bench case it was
held by a majority that the right of an occupancy-tenant was only
transferable by sale in execution of a decree, where the decree-holder was
a co-sharer by inheritance in such right. I agreed with the majority so

far, but I went further and held, and still hold, than the right to enforce

legal process by execution of any decree against such property quantum
valeat cannot under any circumstances be taken away unless by express
words to that effect, and I referred to s. 171 of the Bent Act to which
the attention of the Full Bench had been directed as strengthening my
view of the meaning and application of s. 9. Under these circumstances

I could not dissent from the judgment of the Division Bench in the

present case, for, in my opinion, s. 9 read in connection with s. 171 allows

the transfer of property by the execution of a decree against the tenant

in the hands of any [453] decree- holder. Nor in so expounding the law
do I consider that I am legislating by arbitrarily adding to its body. On
the contrary I am simply giving effect to the rights of suitors, with decrees

in their hands against such a class of judgment-debtors, and which decrees

in my view can be executed against any property or right and interest in

property which his 'debtor may have, and for what it may be worth. I

would therefore refuse the present application for a review on the

grounds assigned and affirm the ruling of the Division Bench.
I may here observe that the report of my judgment in that Full

Bench case is not quite correct in one particular. I am there made to

say that
"
I consider that the words

'

or otherwise
'

must be understood
to be a general expression controlling the particular words which go
before.

"
It should have been

"
controlled by the particular words

which go before."

PEARSON, J. It is intelligible that it was the intention of s. 9, Act

XVIII of 1873, to empower occupancy-tenants to transfer their rights to

co-sharers by inheritance in such rights without the consent of the land-

owner. But it is difficult to understand that it was intended to prohibit

absolutely a transfer of such rights by such tenants to any person to whom
the land-owner was willing that such transfer should be made. A land-

owner can oust a defaulting tenant in execution of a decree for arrears of

rent and make over the holding to another person. Why should not a

transfer of the holding be arranged and effected between the defaulter and
another person with the land-owner's consent? In such a transaction

A 1-108

(1) 1 A. 353.
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1879 there appears no moral turpibude or political evil such as to warrant the

Nov. 18. Legislature in forbidding and repudiating it as essentially bad and declar-

ing it to be null and void in law. On the contrary, such a transaction

FULL appears to be of an innocent, unobjectionable and convenient nature, and

BENCH, incapable of harming anybody. It seems also, as the judgment which it

is sought to review observed, unreasonable to hold that a land-owner

2 A. 451 should not be at liberty to cause the sale in executioc of his own decree of

(F.B.). the occupancy-right of his own judgment-debtor in land belonging to

himself, if he be willing to accept the auction-purchaser as a tenant.

Although the terms of s. 9 are not qualified by any reference to the consent

of the land-owner, we are yet bound to construe them in such a reasonable

[454] manner as to avoid absurd conclusions. I thprefore adhere to the

view expressed in the judgment of the 2nd January, 1878.

SPANKIE, J. We must, I think, accept the strict terms of s. 9 of the

Kent Act. The rights of tenants at fixed rates are heritable and trans-

ferable. But no other right of occupancy shall be transferable by grant,

will or otherwise, except as between persons who have become by inheri-

tance co-sharers in such right. It seems to me that to allow sales,

provided that the landlord consents to them, would be law-making on the

part of this Court. We should practically add to the section a proviso
which the framers of the law and the Legislature might have introduced,
when the Act was passed, had they been so minded. I would therefore

say thac s. 9 bars a sale made with the consent of the zamindar, which,
without reference to his consent, is prohibited by the terms of the section,

except as between persons who have become by inheritance co-sharers in

the right, the subject of the sale.

OLDFIBLD, J. The question raised in this case is whether the sale

in execution of a decree of a Civil Court of the rights and interests of a

tenant having rights of occupancy made at the instance of his landlord,

who has obtained a decree against him. is valid so as to convey any rights
or interest to the purchaser. S. 9 of Act XVIII of 1873 is relied on to

show that such a sale is invalid. That section is as follows :

"
The rights

of tenants at fixed rates shall be heritable and transferable : no other right
of occupancy shall be transferable by grant, will or otherwise except as

between persons who have become by inheritance co-sharers in such

right." If this section is to be taken to mean that a landlord may not

bring to sale his tenant's rights in bis holding in execution of a decree of

a Civil Court obtained against him, it can only be by interpreting this

section as absolutely and without qualification forbidding and rendering
void all transfers outside the limitation prescribed under whatever circum-

stances they have been made, whether with the consent of the landlord,

the tenant, or of both, and if so, such a transfer will necessarily be void

although made with the consent of both landlord and tenant. It seems
to me impossible to suppose that this was the intention of the law. The
object of this section was. I apprehend, to define the extent of a tenant's

interest in his [455] holding as opposed to the landlord's, and settle what
had been a vexed question, how far a tenant has the power, without the

consent of his landlord, to transfer his holding. The section refers to

transfers made by the tenant independently of the landlord, arsd it was
not intended to disallow transfers when made with the consent of the

landlord, or at bis instance, as in the case before us, in execution of a

decree of the Civil Court, when there is otherwise nothing in the law for-

bidding a tenant's rights to be sold in execution of such a decree. It will be

seen that the effect of s. 9, Act XVIII of 1873, is to give a larger property
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in their holdings to tenants at fixed rates than it gives to the tenants 1879
with rights of occupancy, and a largar property to the latter than it gives Nov. 18,

to mare tenanfcs-ab-will. The first class can transfer their holdings at

their own pleasure, and the second class can only do so under limitations. FCLL
The distinction between the different powers of transfer in different BENCH.
classes of tenants is intelligible only whan we ascribe it to the desire to

protect the landlord agaiaat transfers at the will and pleasure of his 2 A. 431

tenants. It is certain that the Bint Act does not expend to the tenants (F.B.),

any absolute right to be maintained in their holdings agiinst their land-

lords. Tenants with rights of occupancy are not protected against being

ejected from their holdings by their landlords in execution of decrees for

arrears of rent obtained against them by their landlords, and it would

apoear that the landlord might, if so disposed, bring to sale his tenant's

interest io his holding in execution of a decree for rent, under s. 171 and

following sections of Act XVIII of 1873. I see no reason to suppose
that it was the intention of s. 9, Act XVIII of 1873, to invalidate the sale

in the case before us.

2 A. 455 = 4 Ind. Jar. 583.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

BASANT EAI AND OTHERS (Defendants] v. KANAUJI LAL (Plaintift)*

[8th July, 1879.J

Usufructuary mortgage followed by sale Revival of mortgage by cancelment of sale

Redemption of mortgrge Attachment in the execution of decree Claim to attached

property Effect of order under Act VIII of 1859 (Civil Procedure Code), s. 246.

Z mortgaged in 1859 certain immoveable property, being joint ancestral pro-

perty, for a term of five years, giving the mortgagee possession of the mortgaged
[436] property. In 1861 Z sold this property to the mortgagees, whereupon the
sons of Z sued their father and the mortgagee, purchaser, to have the sale set

aside as invalid under Hindu law, and in August 1864 obtained a decree in the
Sudder Court setting aside the sale. The mortgagee, purchaser, remained, how-
ever, in possession of the property as mortgagee. In May 1867, Z having sued
the mortgagee for possession of the property on fcha ground that the sale had been
set aside as invalid, the High Court held that Z could n^t be allowed to retain

the purchase money and to eject the mortgagee, purchaser, but must be held

estopped from pleading that the sale was invalid. In November 1867, one K
having caused the property to be attached and advertised for sale in the execution
of a decree which he hald against Z anrl hia sons, the mortgages objected to the

sale of the property on the ground tha 1

; Z and his sons had no saleable interest

in the property. This objection was disallowed by the Court executing the decree,
and the rights and interests of Z and his sons were sold in the execution of the

decree. K purchasing them. In 1878 K sued, us the purchaser of the equity of

redemption, for the redemption of the mortgage of 1859. Held that K was
entitled to redeem the property. Held also that the mortgagee not having con-

tested in a suit the order dismissing his objection to the sale of the property in

execution of K's decree, he could not deny that K had purchased the rights and
interests remaining in the propsrty to Z and hia aons. Hel i also that the mort-

gagee had no lien on the property in respect of his purchase-money. Held also

that, it bei'ig stipilvted in the deei of tmrtzasje thtt the mortgagee should pay
the mortgagor a certain sum annually as

"
m-ilikana " and the mortgagee not

* Second Appeal. No. 1365 of 1878, from a decree of B. S. Saunders, E?q., Judge
of Farukhabad, dated the 13th November, 1878, affirming a decree of Pandit Harsahai,
Subordinate Judge of Farukhabad, dated the 2nd September 1878.
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having paid such allowance since the date of the sale, the plaintiff was entitled

to a deduction from the mortgage money of the sum to which such allowance
amounted.

ON the 17th June 1859, one Zalim Singh mortgaged a ten biswas
share in a certain village to Basant Rai and certain other persons for

Es. 2,200, for a term of five years, giving the mortgagees possession of the

share. On the 21st May, 1861, Zalim Singh executed a deed of sale of the

share in favour of the mortgagees. The sons of Zalim Singh sued their

father and the mortgagees, purchasers, to set aside this sale as being invalid

under Hindu law. it having been made without their consent and to

meet liabilities created through the personal extravagance of Zalim Singh.
On the 1st March, 1864, the Court of first instance gave the sons of

Zalim Singh a decree setting aside the sale on the ground that it had
not been made for legitimate family purposes, but for the gratification
of the vendee's personal extravagances. This decree was affirmed by the

Sudder Court on appeal by the mortgagees, purchasers, on the 22nd

August, 1864. The mortgagees, purchasers, remained however in posses-

sion of the share as mortgagees. In 1866 Zalim Singh sued the

mortgagees for the possession of the share on the ground that the sale

had been set aside. On the 27th May, 1867, the High [437] Court

held, on appeal by the mortgagees, that Zalim Singh could not be

allowed to retain the purchase-money, and to eject the purchasers, but

must be held estopped by his own act from pleading the invalidity of

the sale. Subsequently one Kanauji Lai having applied for the sale of

the share in the execution of a decree which be held against Zalim Singh
and his sons, the mortgagees objected to the sale. On the 15th November,
1867, their objection was disallowed. On the 20th November the share

was sold in the execution of this decree, and was purchased by Kanauji
Lai. Kanauji Lai brought the present suit in June 1878 for the redemp-
tion of the mortgage of the 17th June, 1859. The facts of the suit are

sufficiently stated in the judgment of the High Court, to which the defend-

ants appealed from the decree of the lower appellate Court affirming that

of the Court of first instance in the plaintiff's favour.

Mr. Howard and Munshi Hanuman Prasad, for the appellants.

The Junior Government Pleader (Babu Dwarka Nath Eanarji) and
Pandits Bishambar Nath and Nand Lai, for the respondent.

The High Court (SPANKIE, J. and STRAIGHT, J.) delivered the

following

JUDGMENT.
The plaintiff, respondent, is the auction-purchaser of the ten biswas

zamindari share of Zalim Singh, the subject of dispute. He avers that

the share was mortgaged on the 17th June, 1859, to the defendants for

Es. 2,200, and for a term of five years, and that on the 21st May, 1861,
Zalim Singh executed a deed of sale of the property in favour of the

mortgagees, giving them credit for Rs. 2,000, the mortgage-money,
Es. 250 in cash, and retaining 5,800 to be paid on account of debts to the

plaintiff : Lalta Prasad and others, sons of Zalim Singh, sued to set aside

the sale and succeeded in obtaining a final decree in their favour from the

Sudder Dewany Adawlat, North-Western Provinces, on the 22nd August,
1864 : the defendants, however, continued in possession of the share as

mortgagees : there was a stipulation in the mortgage-deed that Zalim

Singh was to receive Es. 75 yearly as
"
malikana

"
or proprietary
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allowance : this sum the mortgagees deducted yearly from the principal 1879

sum advanced on the mortgage, leaving now a balance of Us. 925 JULY 8.

due to the mortgagees : the plaintiff claims to redeem the share of

Zalim Singh on payment of Es. 925 or such sum as the [458] Court shall APPEL-
declare to be due. The defendants contend that the purchase of the LATE
interest of the sons of Zalim Singh by the plaintiff at auction gave him no PJlVIL
right of suit : they had no right during their father's life-time : Zalim Singh
had admitted the sale to defendants and he had ineffectually endeavoured 2 A. 435=
to recover possession of the share, but the High Court, North-Western 4 ind. Jar.

Provinces, on the 27th May, 1867, rejected his claim : the plaintiff's suit 533.

to redeem the mortgage on the ground that the sale of the 21st May, 1861,
was invalid was barred by s. 13, Act X of 1877, and the admission of

Zalim Singh. They also contend that they were entitled to re-payment
of the sale consideration and that the allowance of Es. 75 ceased from

the date of the sale, and that there was no condition in the mortgage-
deed for the deduction of this sum yearly from the principal sum advanced
on mortgage : Zalim Singh himself realized this sum prior to the sale.

The Subordinate Judge held that the defendants, who objected to the sale

of the share in execution of decree and against whose objection an order

was passed on the 15th November, 1867, ought to have contested that order

in a regular suit within the period prescribed by law : they had not done

so, and the order became final, and they could not now contend that Zalim

Singh had no rights that could be sold : the plaintiff therefore had a clear

right of suit. He also held that the property in dispute could not be con-

sidered liable for the consideration of the sale-deed, that deed having been

set aside by the Sudder Dewany Adawlat in 1864 : the defendants them-
selves have admitted all along that they were mortgagees : as they had
failed to show that the proprietary allowance of Es. 75 had been paid yearly,

the sum should be deducted from the amount of the mortgage-loan. He
accordingly gave a decree to plaintiff as claimed. The defendants appealed
and repeat their original pleas. The Judge held that the mortgage of 1859,
which had merged in the sale of 1861, revived when that sale was cancelled

under the decision of the Sudder Dewany Adawlat of 1864 : the sale was
set aside because it was invalid under the Hindu law. He accepts the

argument of the Subordinate Judge in regard to the finality of the order

under s. 246, Act VIII of 1859, and he further holds that defendants were
nob entitled to any refund of Es. 8,000, as sale-consideration, before

redemption could be allowed ;
if they are entitled to that sum, they could

only claim it from Zalim Singh [459] personally: they could not claim it

from the plaintiff who had purchased the equity of redemption : the defend-

ants had never brought a suit for the recovery of the money. The Judge
also allowed the deduction of Es. 75 yearly from the mortgage-loan as there

was no proof that the allowance had been paid.
In second appeal the same pleas are urged. The decision of the

Sudder Dewany Adawlat of the 22nd August affirmed that of the Judge,
dated 1st March, which set aside the sale of 1861 as not having been made
for legitimate family purposes but for the gratification of the personal

extravagance of Zalim Singh. It wtvs therefore invalid under the Hindu
law. But though the sale was set aside, possession was not given to

the plaintiffs, the sons of Zalim Singh. The defendants remained in

possession as mortgagees. The sale having been declared altogether

inoperative, and having been completely set aside, it cannot be said that

the mortgage was extinguished by the execution of the sale-deed. The
defendants were simply left in possession as mortgagees. The mortgage
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transaction has never been impugned, and the plaintiff as the represent-
ative of the original mortgagor has certainly a right to redeem the

mortgage.
The Courts beiow appear to have rightly held that, as the defendants

objected to the sale by auction of the rights of Zalim Singh and an order

was passed against them on the 15th November, 1667, which they bad
never contested in a regular suit, they could not now deny that the

plaintiff had purchased whatever rights still remained to Zalim Singh and
his sons. In holding this to be the case the lower appellate Court has
followed the ruling in Badri Prasad v. Muhammad Yusvf (1) of this

Court in Full Beech.
The lower appellate Court has not, as urged by the appellant, mis-

understood this Court's decision of the 27th May, 1867. That decision

ruled that, although the sale by Zalim Singh was set aside, yet Zalim Singh
(then plaintiff) could not equitably be allowed to retain the purchaser's

money and fco eject the purchaser from the property gold. He must be held

estopped by his own act from pleading the invalidity of the sale. But this

decision was passed as against Zalim Singh himself, who on the strength of

the Sudder Dewany Adawlat's decision of the 22nd August was seeking to

obtain possession of the property from the defendants. But it does not follow

[460] that the defendants have a lien on the property to the extent of the

purchase-money. They are not in possession under the sale-deed, but

were in possession as mortgagees, and as such have continued to be

recorded in the Collector's books. The sale had already been declared

invalid, when the plaintiff purchased Zalim Singh's rights ac auction and

acquired by his purchase the right of redeeming the mortgage. If the

purchase- money had been received by Zalim Singh, who is no longer alive,

the purchasers might have sued to recover the purchase-money from him
during his life, and might possibly in execution of their decree have pro-
ceeded against Zalim's rights and interest in the property. They did not

adopt this course, though the sale was, as has been observed, completely
set aside by the judgment of the Sudder Dewany Adawlat in 1864. Any
claim to recover the money now would appear to be barred by time, and
the defendants, mortgagees, can have no right now to make the property

responsible for the re-payment of the purchase-money on account of the

sale in 1861, which was held to be altogether invalid, as against the

plaintiff who has purchased the equity of redemption of the mortgage in

1859, and that too after the objections of these defendants had been

overruled, and the order made against them on the 15th November, 1867,
had become final.

The finding of the lower appellate Court regarding the Rs. 75,"
malikana "

is one of fact, with which we cannot interfere. Tbe Judge in

deducting this yearly allowance from the principal of the mortgage-loan
has not acted contrary to law, and the plea that he should not have done

so, because the term of the mortgage bad expired, has no force, inasmuch
as the mortgagees have continued to hold possession under the mortgage
and as long as they do so are bound by its conditions. We dismiss the

appeal and affirm the judgrnent with costs.

Appeal dismissed.

(1) 1 A. 381.
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APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

2 All. 462

KAMAL SINGH (Plaintiff) v. BATUL FATIMA (Defendant}*
[25fch July, 1879.J

Trust Assignment by Trustees Limitation.

In 1840 the purchasers and recorded proprietors of a four biswas share of a

certain village caused a statement to be recorded in the village record-of-[461]

rights to the effect that B claimed to be the proprietor of a moiety of such share,
and that they were willing to admit his right whenever he paid them a moiety
of the sum which they had paid in respect of the arrears of revenue due on such
share. In 1843 M purchased such share and became its recorded proprieter. In
1877 K, the son of B, sued the representative of M, for possession of a moiety of

such share, alleging, with reference to the statement recorded in the record-of

rights, that such moiety had vested in M's assignors in trust to surrender it to B
or his heirs on payment of a moiety of the sum they had paid on account of

revenue, and paying into Court a moiety of such sum. Held that that statement
could not be regarded as evidence of the alleged trust, and that, assuming that

the alleged trust existed, the suit was barred by limitation, M having purchased
without notice of the trust and for valuable consideration.

[R., 9 A. 97 (101)
= A.W.N. (1886), 303.]

IN 1838 one Kesri Singh was the recorded proprietor of a four biswas

share in a certain village. In 1839 Kesri Singh's rights and interests in

this share were purchased by one Pibamber Singh at a sale in the execu-

tion of a decree held by him against Kesri Singh. On the 7th June, 1839,
Pitamber Singh transferred his rights under this purchase by sale to one
Eatan Singh and one Dirgpal Singh, who were recorded as the proprietors
of the four biswas share, and paid the arrears of revenue due in respect

of the share amounting to Es. 108. In 1840, at the settlement of the

village, Bal Singh, brother of Kesri Singh, having claimed to be the

owner of a moiety of the four biswas share, Eatan Singh and Dirgpal

Singh caused the following statement to be recorded in the village record-

of-rights :

" We Eatan Singh and Dirgpal Singh have purchased Kesri

Singh's share : Bal Singh claims a moiety of it : he owes us Es. 54 on
account of the revenue we have paid : whenever he pays that amount
with interest he shall become the proprietor of his share." The four

biswas share was then specified in manner following :

"
Our exclusive

share (one moiety):
"
on account of Bal Singh (one moiety)." On the

20th November, 1843, one Muzaffar Husain purchased the four biswas

share from Eatan Singh and Dirgpal Singh, and became its recorded

proprietor. In 1874, at the settlement of the village, Kamal Singh,
the son of Bal Singh, who had meanwhile died, applied to the Settle-

ment Officer to have his name recorded as the proprietor of a moiety
of the four biswas share as his father's heir. The Settlement Officer

refused this application. In April, 1877, Kamal Singh brought the

present suit against Muzaffar Husain's widow for the [462] posses-

sion of a moiety of the four biswas share, alleging, with reference to

the statement which Eatan Singh and Dirgpal Singh had caused to be

recorded in 1840 in the village record-of -rights, that a moiety of the

* Second Appeal, No. 266 of 1879, from a decree of J. H. Prinsep, Esq., Judge of

Gawnpore, dated the 19th December, 1878, reversing a decree of Babu Bam Kali

Chaudhri, Subordinate Judge of Cawnpore, dated the 4th March, 1878.
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four biswas share has vested in them and their assigns in trust to

surrender it on payment of the sum, with interest, which they had paid
on account of the revenue due in respect thereof. The plaintiff paid into

Court Rs. 54, and an equal sum on accoun' of interest, or Rs. 108 in all.

The defendant set up as a defence to the suit that, the plaintiff's right was

extinguished by length of time, because Ratan Singh and Dirgpal Singh
were not trustees of the property when they assigned it to Muzaffar

Husain, and because, assuming that they were trustees of it when they
so assigned it, Muzaffar Husain bad purchased it in good faith, without
notice of the trust, and for valuable consideration. The Court of first in-

stance held that Ratan Singh and Dirgpal Singh were trustees of the pro-

perty, and that Muzaffar Husain had not purchased the property in good
faith, as he had purchased without making any inquiry, and the suit was

consequently not barred, and gave the plaintiff a decree. On appeal by
the defendant the lower appellate Court, for reasons which will bo found

stated in the judgment of the High Court, dismissed the suit. The plain-

tiff appealed to the High Court.

Mr. Niblett, for the appellant.

Pandits Ajudhia Nath and Nand Lai, for the respondent.

JUDGMENT.

The judgment of the Court (SPANKIE, J. and OLDFIELD, J.) was
delivered by

SPANKIE, J. The property in suit was recorded in the name of Kesri

Singh, who fell into arrears in 1838 to the amount of Rs. 108- In 1839
Ratan Singh and Dirgpal Singh bought the rights and interests of Kesri

Singh, and in 1840 they paid up the arrears of the entire share of four

biswas. It is now alleged that Bal Singh, a brother of Kesri Singh, was
also the owner of half the land, and the plaintiff relies upon an entry in

the settlement record of 1840. which it is contended not only amounts
to a recognition of Bal Singh's title by Ratan Singh and Dirgpal Singh,
but shows that they continued to hold Bal Singh's share in trust,

and plaintiff now seeks to pay the share of arrears due by Bal Singh
and to take over the share. We are far from satisfied that [463] the

acknowledgment can be regarded as evidence of a trust as between Bal

Singh and the original purchasers of Kesri Singh's rights, The entry is

to the effect that a petition had bean presented by Bal Singh claiming to

be the owner of half of the four biswas in possession of Ratan Singh and

Dirgpal Singh, and that the latter are willing to allow his share, when he

pays the arrears due on it. We doubt whether these words are sufficient

to raise a valid trust such as that which the plaintiff is endeavouring to

set up. There is no undertaking on the part of Ratan Singh and Dirgpal

Singh that they would continue to hold Bal Singh's share in trust for him
and his heirs, over any extent of time, until some one of them was able to

recover the land. In effect they did not do more than express their

willingness, if Bal Singh chose to pay up his arrears, to give him up the

land. Bal Singh might have availed himself of this opportunity, but

he never did. There does not appear to have been any promise to give

up the land at any future time after long years of enjoyment of it to any
other person than Bal Singh. If there was any agreement at all,

it was a present one between the parties, but beyond the entry already

referred to there is no sufficient evidence of any agreement, and
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Eatan Singh and Dirgpal Singh continued to be recorded as the owners
of the entire four biswas. They were not the first purchasers of Kesri

Singh's rights, which had been brought previously by one Pitambar

Singh, and had been sold by him to Rafcan Singh and Dirgpal Singh
on the 7th June, 1839, and it was probably owing to this circum-

stance, and not caring to litigate the point whether Pitambar Singh had

bought four or two biswas, when he purchased Kesri Singh's rights, they,
who had paid up the arrears due to Government on the entire share, which
was recorded in the name of Kesri Singh alone, were willing to release two
biswas to Bal Singh, if he chose to discharge the arrears that would be

payable by him. Beyond what has been stated there is nothing to show
that the transaction had any of the characteristics of a trust. Pitambar

Singh was put in possession of the share ; Ratan Singh and Dirgpal
Singh purchased it from him, and had to pay Rs. 108, Government arrears,

on account of it : and certainly obtained possession of the fonr biswas as

Kesri Singh's. They continued to hold them as owners, being recorded

as such in the settlement record, until Dirgpal Singh [464] died, and

subsequently Ratan Singh and his brother Mardan Singh sold the four

biswas on the 20th November 1843, to the defendant's husband, in

whose possession and that of his family the property remained for

twenty-nine years before the plaintiff made any claim to it in 1874,
to the Settlement Officer, who, in October 1874, rejected his claim. The
plaintiff then allowed two years and a half to elapse before he brought
the present suit. The lower appellate Court, after reviewing the old

Regulations which related to transfers by the Collector of a defaulting
share or patti of an estate, distinguishes the alleged transfer in this case
from those made by authority, and if we understand him aright, he

appears to regard it as one made by agreement or mutual understanding
between Bal Singh and Ratan Singh and Dirgpal Singh, and accepting
that view, he looks upon their possession as that of trustees or mortgagees.
But as already observed there is no other evidence of a mutual under*tand-

ing or agreement than the entry in the settlement record, by which, as

we are advised at present, no trust was raised. All the circumstances point

to a different conclusion from that at which the Judge has arrived. There
was a sale in execution of a decree, and very soon after a sale by the

auction-purchaser to Ratan Singh and Dirgpal Singh, and immediately, or

very soon afterwards, the latter obtained full possession of the four biswas
and paid up all the arrears due upon the share, and at this time the

lower appellate Court itself admits
"
that there is no record to show that

Bal Singh's rights and interests were recognised as then existing, and
that an assignment of them was made to Ratan Singh and Dirgpal Singh
by authority,

"
though, strange to say, be adds that the presumption is

that they were so transferred as in similar cases of default of land revenue.

The presumption would appear to be the other way, assuming it to be the

fact, as stated by the Judge, that Bal Singh's rights were not even recog-
nised by the Revenue authorities. It is also inconsistent with the other

view of the case which he immediately adopts, that by private agreement,
or mutual understanding Ratan Singh and Dirgpal Singh held as mortga-

gees or trustees. Assuming however that the Judge is right in this view,
we are of opinion that he was justified in holding that the claim was barred

by limitation for there is nothing whatever to prove, nor is it alleged, that

the purchasers from Ratan [465] Singh and Mardan Singh in November
1843, took the property with any notice of the trust, and it is certain that

the purchasers in 1843 bought for a valuable consideration and have been
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holding ostensibly as proprietors from that date. Under these circumst-

ances limitation would run from the date of that conveyance. So that

this suit fails altogether, whether or not we admit a trust in 1839 40, and
we therefore dismiss the appeal and affirm the judgment with costs.

Appeal dismissed.

2 A. 465.

CRIMINAL JURISDICTION.

Before Mr. Justice Straight.

IN THE MATTER OP THE PETITION OF GOBIND PRASAD
AND ANOTHER. [15bh October, 1879.]

Act XLV of 1860 (Penal Code/, s. HI Criminal trespass.

Certain immoveable property was the joint undivided property of C, G, and a
certain other person. R obtained a decree against G for the possession of such

property and such property was delivered to him in the execution of that decree

in accordance with the provisions of s. 264 of Act X of 1877. C, in good faith,
with the intention of asserting her right, and without any intention to intimi-

date, insult, or annoy R, or to commit an offence, and G, in like manner, with
the intention of asserting the right of his co-owners, remained on such property.

Beld that, under such circumstances, they could not be convicted cf criminal

trespass (1).

Re-entry into or remaining upon land from which a person has been ejected

by civil process, or of which possession has been given to another, for the

purpose of asserting rights be may have solely or jointly with other persons, ia

not criminal trespass unless the intant to commit an cffeuce or to intimidate,
insult or annoy is conclusively proved.

F., H Cr.L.J. 633 = 21 Ind. Cas. 681 = 12 A.L.J. 151 ; R.. 22 C. 391 (407) ; A.W.N.
(1882) 236; 2 Cr.L.J. 81=13 P.R. 1905 (Cr.) = 81 P L.R. 1905; 12 P.R. 1906

(F.B.) Cr. = 54 P.L R. 1907; U.B.R. (1892-1896) 259 ; U.B.R. (18971901)
352 ; Observed, 9 Cr.L.J. 561 = 2 Ind. Cas. 240= 5 N.L.R. 69.]

THIS was an application to the High Court for the exercise of its

powers of revision under s. 297 of Act X of 1872. The faots oi
f

the casa

are sufficiently stated, for the purposes of this report, in the judgment of

the High Court.

Mr. Leach, for the petitioners.
Pandit Ajudhia Nath, for the opposite party.

JUDGMENT.
STRAIGHT, J. This is an application for revision under s. 297,

Criminal Procedure Code, of an order of the Magistrate of Mirzapur,

passed upon the 3rd of Septsmber last, convicting two [466] persons,

namely one Gabind Prasad and Chaurasi, his wife, of criminal trespass,

under s. 441, Penal Code. The case has been very fully and exhaustively
discussed before me by the pleaders on both sides, and I must frankly

say, that I have experienced the greatest difficulty in forming any deter-

minate opinion upon it. This has arisen from the unusually vague and
elastic language used in s. 441, which, if not closely scrutinized and

strictly interpreted, might lead to its application to sets of facts or cir-

cumstances, for which it was never intended by the Legislative authori-

ties who framed it. For it is easy enough to conceive multitudinous

(1) See also Empress v. Budh Singh, 2 A. 101.
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cases, some approaching the verge of absurdity, that would fall within the 1879

letter, not the spirit, of the section, and which no one would for a moment OCT. 15.

consider fit subject even for civil proceedings, much less for a prosecution
in a criminal Court. To lay down any rule, as to the extent to which its CRlMINAIr

operation should be limited, is scarcely possible, but it is plain that its JuRlSDIO-
scope must be confined within those bounds that common sense and sound TTON
reason dicta e. In this view let us see what the words of the section

practically enact, and how they are to be practically applied. First, there 2 A. 163.
must be an unauthorised entry into or upon property, unauthorised, that

is to say, either direotly against the will of the person in possessiqn, or

constructively against his will, in the sense that he who enters has an
unlawful intention, which, were it known to such person, would make him
object, forbid or prevent the entry that in ignorance of such intention he
sanctions and permits ; or, again, if the entry has been lawfully and

legitimately obtained, there must be an unlawful
"

remaining," either

directly or constructively against the will of the person in possession, to

be judged by the tests already explained. In either case, the unlawful

entry or unlawful remaining must be with intent (i) to commit an offence,

(ii) to intimidate, (iii) to insult, (iv) to annoy, any person in possession
of the property. Aa to these intents, the first three are sufficiently explicit

by the light of ss. 40, 503 and 504 of the Penal Code, but as to the fourth,

very grave difficulty arises to ascertain what is or is not meant. Is the

word
"
annoy" to be taken in its fullest and most general sense, or with

what limitations is it to be construed? The varieties and differences of

human temperament are so innumerable that it is next to impossible

[467] to estimate to what lengths a literal definition might not extend.

It is a matter of daily observation, that what will annoy one man will not

disturb an emotion in another ; and in a vast community like the native

population of this country, the endless fancies, feelings and prejudices,

religious or caste-born, necessarily are stronger and more sensitive with

one set of parsons than with another. It must, therefore, be that the

word
"
annoy

"
in this s. 441 must have some plain and intelligible

construction placed upon it, and its application must not be left to depend
upon each individual case and the peculiarities of character or idiosyn-
crasies of feeling of the scecial person who comes forward to complain. It

seems to me that the word "annoy
"

in s. 441 must be taken to mean
annoyance that would generally and reasonably affect an ordinary person,
not what would specially and exclusively annoy a particular individual.

I cannot agree in the argument of the pleader who appeared to support
the conviction, that where an entry upon property is in itself illegal, that

is sufficient to establish one of the criminal intents required by s. 441.

Because an act is illegal in the sense that it is a breach of a man's duties

and obligations under the civil law to obey and submit to any process that

is sought to be enforced against him by execution or otherwise, it does not

follow as a necessary consequence that that act is criminally unlawful and
therefore punishable. The intent with which the act is done must be

established by clear and convincing evidence of such character and

description as the particular nature of the case requires.

So far I have dealt with the intent to annoy But with intent

to annoy whom ?
"
Any person in possession of such property." Then

the question arises what sort of possession is here intended, express or

implied, constructive, in the sense of
"
legally entitled to," or actual, as

contemplated in s. 530, Criminal Procedure Code. As to this last-men-

tioned provision, it is plain that, in the interest of public peace, it may

867



2 All. 468 INDIAN DECISIONS, NEW SERIES [Yol.

1879 be used to declare and protect the possession of a mere trespasser until

GOT, 15. he is "ousted by due course of law." How far a person in that position
could invoke the provisions of s. 441 of the Penal Code against the party

CRIMINAL "legally entitled to possession," for making an entry upon property in the

-JURISDIC occupation [468J of the trespasser, I am not prepared here to discuss.

That would be opening up the discussion of a question of so expansive a

character that, as it is unnecessary for the purposes of the decision of the

2 A. 463. present case, I avoid entering upon it. Suffice it that, to deal with the

matter before me, I am of opinion the possession contemplated and intended

by s. 441, must be actual in the sense and meaning of s. 530, Criminal
Procedure Code.

Having thus dealt with the legal aspects of s. 441, let us see in what
way it can be applied to the present case, the circumstances of which are

as follows : On the 16th January 1873, Gobind Prasad, Chaurasi bis

wife, and his brother Kalika, jointly mortgaged to one Ram Ratan Das
four houses, two situate in Narghat, in Muzaffarganj mohalla,-and one at

Tirmohani, for an advance of Us. 2,000. It was stipulated by the deed

that the loan should be repaid within six months, otherwise it would
become a deed of conditional sale. Neither the capital sum nor any
portion of it was repaid within the time mentioned, and on the 12th

February 1874, notice as required by 3. 8 of Regulation XVII of 1806
was duly issued. Some arrangement then appears to have been come to

between the mortgagors and the mortgagee, the result of which was that,

on the 4th July 1874, the two houses at Narghat were sold for

Rs. 833 8-0 and the proceeds of such sale were handed over to Ram
Ratan Das. The year's grace from the notice of February 3 874, ran

out, but no further steps were taken by the mortgagee, who on the

15bh March 1875, accepted a further sum of Rs. 300 on account of his

debt, thus making a total of Rs. 1,133-8-0 paid in satisfaction of

the original principal sum of Rs. 2,000. On the 24th August 1876, an
order of foreclosure was made and issued. Thereupon a suit for

possession was instituted, which was met by the defence that, as the

plaintiff had accepted the payments before mentioned, his claim to foreclo-

sure was barred. The Subordinate Judge of Mirzapur, who tried that

case, decided in the plaintiff's favour, and against his decision Chaurasi

and Kalika appealed. The judgment, however, stood good as against
Gobinda Prasad, who, on the 25th June 1877, executed aa agreement by
which he promised to pay the balance due, with interest, within one

year, failing which the plaintiff should have a decree for possession. It

was intended that Kalika and Chaurasi should be parties to that docu-

ment, but [469] as a matter of fact they were not : on the contrary, they

lodged an appeal against the Subordinate Judge's decision, which was heard

on the 29th November 1877, and resulted in their favour. Gobind Prasad

failed to fulfil the terms of the agreement, and the twelvemonths having
elapsed and principal and interest not having been paid, Ram Ratan Das

applied to ba placed in possession of the two houses in Muzaffarganj
mohalla and Tirmohani. To this Gobind Prasad objected : firstly, that

the grounds upon which the appeal of Kalika and Chaurasi had been

allowed applied equally to him as a matter of defence to the plaintiff's

claim ; secondly, that the houses were the joint property of himself and

the other two mortgagors of the mortgage-deed of 1873. The Subordinate

Judge passed an order of possession on the 2nd November 1878, against

which Gobind Prasad appealed to the Judge, and his case came on for

hearing and was disposed of on the 14th November 1878, the appeal being
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dismissed. Meanwhile, on the llth November, the amin of the Court had 1879

gone to give possession of the house in Muzaft'arganj mohalla to Ram OCT. 15.

Eatan Das, but he there found Kalika and an agent of Chaurasi on the

chabutra, who said they owned a share of the house "and objected, and so CniMlNAL
I went back and reported to the Court." A few days later another amin JrjRiSDIC-
was sent, who gave possession as directed by s. 264 of the Civil Procedure TTON
Code, Kalika objecting and Gobind Prasad being upon the premises at the

time. This was the full extent of possession ever obtained by Earn Eatan 2 A. 463.

Das. Between November 1878, and April 1877, disputes continued

between the parties, and instead of directing his attention towards obtaining

possession of the house in question by due process of law, Earn Eatan
Das seems to have resorted to the Criminal Court for sureties of the peace

by Gobind Prasad and his relations, no doubt with the view of making
a cheap short cut to secure his object, namely, to force a surrender of the

property. Ultimately, early in April, he preferred a charge under s. 441

against Gobind Prasad and Chaurasi for criminal trespass, which he

alleged to have taken place on the 15th April. For some reason best

known to himself the Magistrate, instead of taking up the case under the

section upon which complaint had been made, proceeded of his own motion
to deal with the matter under s. 530, Criminal Procedure Code, and on the

8th May he [470] found that Gobind Prasad and his wife were in posses-
sion of the house, but he directed them

"
to clear out within 10 days."

This most irregular order, made in the teeth of the words of fche section,

came up to this Court for revision and was necessarily quashed by
Mr. Justice Oldfield, who directed that the possession of Chaurasi must
be maintained, while he at the same time pointed out that the complaint
under s. 441 should be disposed of.

On the 14th July Gobind Prasad and his wife appeared before the

Magistrate, to answer the charge under s. 441 for the alleged trespass on
the loth April, and after a hearing they were on the 14th July convicted

and fined one rupee. They took no steps to sefe this conviction aside, and
on the 1st September a second complaint was lodged before another

Magistrate against them for an alleged trespass on the 14th July, the

very day when they had been in attendance at the Magistrate's Court.

Upon this charge, after they had been given twenty- four hours' grace to

turn out of the bouse, they were, on the 3rd September, convicted and
fined Es. 200 each. It is that conviction and sentence that now comes
before this Court for revision. The only other facts that should be

recapitulated are that, on the 17th February, Gobind Prasad had filed an

application to be declared insolvent, which was rejected by the first Court,
but granted on appeal to this Court, and that on neither occasion before

the Magistrate did Earn Eatan Das himself appear as a witness or to

support his complaint.
Such were the circumstances out of which the Magistrate was called

upon to decide as to the guilt or otherwise of Gobind Prasad and his wife

under s. 441, Penal Code, and it is as to the propriety of his determination

upon that point that the case now comes before this Court. I do not

forget that I must deal with it, not as I should with an appeal, but simply
as a matter for revision under s. 297, Criminal Procedure Code. At
the same time it is my duty to see that the Magistrate had before him
sufficient legal evidence to justify him in convicting. Applying the tests

I have already adverted to in the earlier part of this judgment, I am clearly

of opinion that no such possession as is required by 8. 441 was ever proved
to have been in Earn Eatan Das so as to make Gobind Prasad liable either
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1879 for his
"
entering into

"
or

"
remaining" on the premises [471] in question.

OCT. 15. Ee-ehtry into or remaining upon land from which a person has been ejected

by civil process, or of which possession has been given to another, for the
CRIMINAL purpose of asserting rights he may have solely or jointly with other persons,

JURISDIC- is ot criminal trespass unless the intent to commit an offence, or to inti-

TION naidate, insult or annoy is conclusively proved. Evidence of any such in-

tent in this case seems to me to be altogether absent, nor does the com-

2 A. 465. plainant himself come forward to establish anything of the kind. Eightly or

wrongly, both Kalika and Chaurasi allege a joint interest in the house in

Muzaffarganj mohalla, and the former has made formal objection to

possession of it being given to Ram Ratan Das. The original mortgage was
joint, and of all four houses jointly, the loan was joint, the payment of the

Rs. 1,133-8-0 was made on the joint account, and so accepted by the

mortgagee, and the agreement of 25th June 1877, was intended to be joint,

though it was only executed by Gobind Prasad. Without enumerating other

facts in the case, that appear to me to negative any of the intents under
8. 441, there is quite sufficient to justify Gobind Prasad in protesting that

what he has done has been with the bona fide object of asserting his rights
or the rights of his co sharers. Ram Ratan Das, if he bad thought proper
to do so, had only to put the machinery of the civil law in motion, and it

would have accomplished for him all that he required, but he elected to

appeal to the Criminal Courts, and he has no one to blame bub himself if

he finds that he must now revert to the course of procedure he should have

originally adopted. The convictions are quashed.

Convictions quashed.

2 A. 471 = 4 Ind. Jar. 585.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice and Mr. Justice Oldfield.

RAMADHIN AND ANOTHER (Defendants') v. MAHESH AND ANOTHER
(Plaintiffs)* [17th November, 1879.]

Arbitration Filing of award Appeal Act X of 1877 (Civil Procedure Code), ss. 2,

520, 521, 522, 525, 526, 588.

Where, in a suit for the filing of an award made on a private reference to

arbitration, the Court of first instance, holding that there was no reason to

remit such award to the reconsideration of the arbitrator, under the [472J

provisions of s. 520 of Act X of 1877, or to set it aside under s. 521 of that Act,
did not proceed to give judgment according to such award followed by a decree,

but merely directed that, such award should be filed, held that its order was not

appealable as a decree, or as an order.

[R., 7 B. 316 (320).]

THIS was a suit in which the plaintiffs claimed under s. 525 of Act X
of 1877 that an award .made on a private reference to arbitration should

be filed in Court. The defendants objected to the award being filed on the

ground that the arbitrator had determined matters not referred to arbitra-

tion, that the award was vague and consequently incapable of execution,

and that the arbitrator had been guilty of misconduct and corruption.

The Court of first instance, holding that the award was valid, made an

* First Appeal, No. 69 of 1878, from a decree of Maulvi Sultan Husain, Sub-
ordinate Judge of Goiakhpur, dated the 5th April 1878.
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order in the following terms :

"
Ordered, that the claim of the plaintiffs

be decreed."

Ramadhin and Tulsi Ram, two of the defendants, appealed to the

High Court against
"
the decree

"
of the Court of first instance, contending

that the arbitrator had determined matters not referred to him, and had
been guilty of misconduct and corruption.

Pandit Ajudhia Nath, Lala Lalta Prasad, and Maulvi Medhi Hasan,
for the appellants.

Mr. Niblett and Munshi Kashi Prasad, for the respondents.

JUDGMENTS.
The following judgments were delivered by the High Court :

STUART, C. J. A preliminary objection is taken by the plaintiffs,

respondents, that the present appeal does not lie, seeing that it is an

appeal from an order, which, taken in connection with the relief asked for

in the plaint, is simply an order directing the award to be filed as povided
by s. 526, Act X of 1877, and that such an order is not one of those made
appealable by s. 588. This objection must be allowed. The award in

the present case was made in a private arbitration, but the effect of

s. 526 is to place it on the same footing as an award made in an arbitra-

tion made before the Court, and the procedure to be followed for enforcing
the award muss he precisely the same in both cases. Instead therefore

of the Subordinate Judge recor iing the order he has made, by which he

appears to decree tbe plaintiffs' claim on its merits, he should have pro-

ceeded as directed by s. 526, read in connection with s. 522 of Act X of

1877. and given a formal [473] judgment according to the award and a

decree following upon such judgment. And this he ought to do still.

The present appeal is an incompetent proceeding ; we cannot hear it but

must disallow it with costs.

OLDPIELD, J. The suit before us was brought for filing an awarfl

under s. 525, Act X of 1877. The Subordinate Judge has decreed the

claim, and the first question we have to determine is whether the appeal
now preferred by the defendants is maintainable. By s. 525 the application
made und^r that section has to be numbered and registered as a suit

between the applicant as plaintiff and the other parties as defendants, and
it is incumbent on the Court to determine if any such grounds as are

mentioned in as. 520 and 521 are shown against the award, and if not, it

is provided by s. 526 that
"
the Court shall order the award to be filed,

and such award shall then take effect as an award made under the

provisions of this chapter," i.e., chapter xxxvii. I understand this to mean
that the Court, after ordering the award to be filed, shall proceed to do as

directed in s. 522, i.e., give judgment according to the award and follow

the judgment so given by a decree (l), and that the decree will then be

enforced in the manner provided for the execution of decrees, and no

appeal will lie from such a decree except in so far as the decree is in excess

of or not in accordance with the award. In the suit before us the

Subordinate Judge has determined questions under ss. 520, 521, but his

final order is merely that the claim be decreed, and looking to the plaint

and the nature of the claim this amounts only to an order for filing the

award no judgment according to the award followed by a decree required

by 8. 522 can be said to have been given, and the question does not arise

whether there is an appeal with reference to the provisions of s. 522

1879
NOV. IT.

APPEL-

LATE

CIVIL.

2 A. 471=
4 Ind. Jar.

583.

(1) Sahib Ram Jha'v. Kashee Nath Jha, 21 W. B. 295.
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1879 Nor do I consider that there is any appeal from the order that has
Nov. 17. been made. It is not one of those orders from which an appeal is allowed

by s. 588, and it cannot be held to be a decree as the word is defined in

APPEL- s. 2, Act X of 1877, so as to give a right of appeal as from a decree, as has

LATE been urged before us, for the order is not the formal order of the Court in

CIVIL which the result of the [474] suit (and the proceeding is a suit) is embodied;
the order for filing an award is but an interlocutory order, a step in the

2 A. 471 = decision of the suit, the result of which is embodied in the final decree which

i Ind. Jur. the law (s. 522) directs shall follow judgment. The Court below should be

585. moved to give judgment in accordance with the award and a decree to

follow it. There may or may not be an appeal from that decree according
to circumstances, but this appeal must I think be dismissed with costs.

Appeal dismissed.

2 A. 474

APPELLATE CIVIL.

Before Sir Robert Stuart, Et., Chief Justice and Mr. Justice Pearson.

SHEO PRASAD (Defendant) v. A. B. MILLER, OFFICIAL ASSIGNEE
TO THE HIGH COURT, CALCUTTA (Plaintiff).* [17th November, 1879.]

Stat. 11 and 12 Viet., c. 21 (Insolvent Act), ss. 21, 24, 26, 32 "Voluntary
"
conveyance

by insolvent.

Wbere two days before a person was adjudicated an insolvent and his pro-

perty bad by order vested in the Official Assignee, under the provisions of Stat.

11 and 12 Viet., c. 21, suoh person had, not epontaneously, but in consequence of

being pressed, assigned to a particular creditor certain property, held by STUART,
C. J-, th*t such assignment was not

"
voluntary

" within the meaning of s. 24 of

that Statute, and was therefore not fraudulent and void under that section as

against the Official Assignee.

Held by PEARSON, J., that such assignment was not a voluntary one in the

sense that it was made spontaneously, without pressure, but as the vesting
order was not passed on a petition by the insolvent for bis discharge, that section

was not relevant to the case.

P., 3 A.L.J. 604 = A.W,N. (1906) 250.]

ONE Baij Nath and his two brothers Bansi Dhar and Ghasi Ram
carried on business at Calcutta under the style of Nanu Mai. These

persons also carried on business at Cawnpore under the style of Bansi
Dhar and Ghasi Bam, and at Lucknow under the style of Chotey Lai and
Sita Earn. On the 20th December 1875, the firm of Bansi Dhar and
Ghasi Earn were indebted to Sheo Prasad, the defendant, who carried

on business at Cawnpore, in certain moneys. On the same date one

Earn Prasad residing at Lucknow was indebted to the firm of Chotey Lai

and Sita Earn in certain moneys. On the 21st. December 1875, two of the

creditors of the firm of Nanu Mai applied to the Calcutta High Court

that Baij Nath and his partners might [475] be adjudicated insolvents.

On the 22nd December 1875, such persons were adjudicated insolvents

by that Court, and that Court made an order vesting their property in the

Official Assignee of the Court. In December 1877, Mr. A. B. Miller, the

Official Assignee, instituted the present suit against the defendant to recover

from him the amount of Earn Prasad's debt to the firm of Chotey Lai and

*
First Appeal, No. 151 of 1878, from a decree of Babu Bam Kali Ghaudhri,

Subordinate Judge of Cawnpore, dated the 25th September 1878.
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Sita Ram, which he alleged had been fraudulently transferred to him by
Baij Nath. This debt was transferred under a

"
rukka " drawn on one

Kanahiya Lai by Earn Prasad in favour of one Paras Ram, the agent of

the defendant. That rukka was drawn in the following terms :

"
My friend

Lala Kanahiya Lai, Rs. 10,352 are due by me to Baij Nath : I now
draw this rukka in your favour to the effect that under his assignment I

am causing Rs. 9,452 to be paid to Paras Ram on account of his debt :

take a receipt from Paras Ram according to this rukka and enter the

amount in my account : I will give credit for this item against my item

of deposit, at the time of adjustment of accounts ; it is necessary that

you should at/tend to this matter." The rukka purported to have been
drawn en the 20th December 1875. The plaintiff alleged that the debt

had b^en tiansferred, not as appeared from the rukka and the booka of the

firm, before the 22od December, 1875, when Baij Natb, Baosi Dhar, and
Ghasi Ram were adjudicated insolvents, but after that date, and that the

transfer was fraudulent and void. From the evidence of Paras Ram it

appeared that the rukka was drawn under these circumstances : Two or

three days previously to the 20th December, 1875, Paras Ram had learnt

that the Bank of Bengal at Lucknow had refused to negotiate a hundi
drawn by Baij Nath, and he had therefore on behalf of the defendant

asked Baij Nath for the money due to the defendant. On the 20th
December 1875, he again asked Baij Nath for the payment of the debt,

requiring payment in cash. Baij Nath replied that he had no money, but

that if Paras Ram would accompany him to Ram Prasad's house, he would
cause Ram Prasad, who owed him money, to pay the debt. Paras Ram
accordingly accompanied Baij Nath to R^m Prasad's house, where a settle-

ment of accounts took place between Baij Nath and Ram Prasad, and a

balance of Rs. 9.452 being found due to the former by the latter, Ram
Prasad drew the rukki in question and gave it [476] to Paras Ram. The
Court of first instance held that the debt was transferred after the 22nd
December 1875, and that the transfer was fraudulent and void, and gave
the plaintiff a decree. The defendant appealed to the High Court.

Mr. Golvin, Pandit Bishambhar Nath, and Babu Beni Prasad, for

the appellant.

Mr. Howard and Mr. Greenway, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court.

STUART, C. J. Phis appeal must ba allowed. The simple question
is whether the rukka drawn by Ram Prasad on Kanahiya Lai was trans-

ferred by the former to the defendant, Lala Sheo Prasad, honestly
and for good consideration, or "voluntarily" within the meaning of

that word in s. 21 of the Insolvent Act 11 and 12 Viet., c. 21. That
is the sole question before us, and it must be answered favourably for the

rukka and against the plaintiff. The facts material to the question may
be stated as follows : The rukka was drawn aud transferred to the defend-

ant on the 20th December, 1875, and on the 22od December, 1875, the

parties represented by the plaintiff were adjudicated insolvents by the

Calcutta Insolvency QourR. By a. 20 of the Insolvent Act the whole
estate of the insolvent, without necessity of express conveyance or assign-

ment, vests in the Assignee in trust for the benefit of the insolvent's

creditors. By s. 21 it is provided that the Assignee shall take posses-
sion of such estate, and by s. 26, it is, among other things, enacted that

persons holding property of, or being indebted to, the insolvent shall hold

1879
NOV. 17.

APPEL-

LATE

CIVIL.

2 A. 474.
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1879 such property for, and pay according to such indebtedness to, the Assignee
Nov. 17. for the general benefit; of the creditors of such insolvent. These sections

of the Insolvent Act give to the Assignee an absolute title to and complete
APPEL- control over the entire estate of the insolvent as at the date of the vesting

LATE order. But by s. 24 of the Act it is enacted that
"

if any insolvent

shall voluntarily convey, assign, transfer, charge, deliver, or

make over any estate, real or personal, to any creditor, or to any
2 A. 474. other person in trust for or to, or for the use, benefit, or advantage of any

creditor, every such conveyance, assignment, transfer, charge, delivery,
and making over, if made when in insolvent circumstances and within

[477] two months of the date of the adjudication of insolvency
shall be deemed, and is hereby declared to be fraudulent and void as

against the assignee of such insolvent," Eelying on this section the

plaintiff claims the value represented by the rukka on the ground, first, that

the 20th December, 1875, was not its true date, and secondly, even if it

was, that the rukka was given voluntarily and fraudulently, that is, in

fraudulent preference of the defendant. But I can see nothing in the

evidence to support such a contention. It is very clear in the fir.-t place
that the 20bh December, 1875, was the true date of the rukka

; this is the

plain inference from all the evidence on the subject. The plaintiff's

recorded statements to the contrary are not distinct and absolute according
to certain knowledge on his part, but as rather suggestedly asserted with
the view apparently of giving him a locus standi for contending that the
date of the rukka was subsequent to the vesting order, and the
transaction was .voluntary and fraudulent within the meaning cf s. 24
of the Insolvent Act. It is also in evidence that the debt repre-
sented by the rukka was due by Baij Natb to the defendant, and
there was therefore good consideration for the transfer to the defendant.

There is also evidence to show that the defendant Sheo Prasad, by
himself or by Paras Sam, his manager, had been pressing for payment of

the debt due to the defendant by Baij Nath, and it is further in evidence
that Earn Prasad discharged his debt to Baij Nath by honestly and in

good faith transferring to the defendant the rukka, which appears to have
been duly cashed by Kanabiya Lai. Under these circumstances it is idle

to argue that the nikka was obtained by the defendant by any voluntary
or fraudulent act on the part of Earn Prasad.

Some English cases were referred to at the hearing on the part of the

appellant and they appear fully to support his contention. Thus in

Strachan v. Barton (1) it was laid down that, in order to make a payment
to a creditor by a bankrupt a fraudulent preference the bankrupt must be

a volunteer, and not pay in consequence of any request or pressure for

payment on the part of the particular creditor. During the argument
Pollock, C.B., remarked that the simplest request may be sufficient if

payment was the result of that request. In answer to a suggestion by
counsel that there [478] was no request, and that the offer of payment
on the part of the bankrupt was voluntary, the Chief Baron observed
that it was only voluntary in the sense that the bankrupt offered it

to satisfy the demand of the creditor, and he gave his judgment in

accordance with these views. Alderson, B., was of the same opinion.
He said

"
The question is what is the meaning of a voluntary payment ?

I understand it to be a payment made by the debtor alone," that is, by
the debtor without pressure or solicitation on the part of bis creditor. He

(1) 25 L. J. N. S. Ex., 182.
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goes on to say,
"
The test in cases such as the present is, would the bank-

rupt have made the payment without the creditor's coming?" In the

present case the creditor undoubtedly did come, for it is clear from the

evidence to which I have referred that Baij Nath was hard pressed for pay-
ment by the defendant and his manager. In the same case Martin, B.,

concurring, observed that
"
every creditor has a right to go to his debtor

and get his debt, if he does so bona fide. But in Mogg v. Baker (1) it

was distinctly laid down, that a payment is nob necessarily voluntary
because pressure, in the ordinary sense of the word, has not been used.

There the question was whether a possession of goods was voluntary
under the then Insolvent Act. Lord Abinger, than whom no man better

understood the law on this subject, said, 'that if a demand is made by a

creditor bona fide, and a transfer takes place in pursuance of that demand,
that takes it out of the case of voluntary transfer contemplated by the

Insolvent Act,' and he observes that the constant practice at Nisi Prius

has been that a demand by a creditor is sufficient
"

Another case referred to at the hearing was that otex-parte Hitch-

cock (2) before Bacon, Chief Judge in Bankruptcy, where traders in a

hopeless state of insolvency, three days before they suspended payment,
paid in the ordinary course of business, and without any motive for

favouring the payee, a considerable sum to a creditor, who received it

bona fide, and the payment was upheld. In giving judgment; Bacon, C. J.,

said,
"
The act of the debtor was the only thing that could be inquired

into, and if the act done by him could be referred to any other motive
than that of giving one creditor preference above another, the payment
[479] would not be fraudulent or void." In the same judgment (p. 82) it

was further observed :

"
Here was a debt paid to a person entitled to

receive it, and received in good faith by the payee. Clearly, it came within

the proviso at the end of the section. The Statute had put the law upon
a plain, reasonable, straightforward footing, by having saved the rights of

payees acting in good faith. No motive could here be assigned for the

bankrupts preferring this creditor to any other. In order to make out that

the payment was fraudulent, it should have been proved that there was
such a preference, or some motive for presuming such a preference must
be shown from the other facts proved. Here a fraudulent preference was
neither proved, nor could it be justly or reasonably inferred that there was
any motive for such preference."

Many other authorities might be cited to the same effect, and they all

go to show that, until the bankruptcy or insolvency of a debtor takes legal

effect, he does not act voluntarily in the sense of giving a fraudulent pre-

ference, where he simply pays a debt that is really due at the request, in

good faith, of a particular creditor. That such was the state of things in

the present case cannot reasonably be doubted. And this view of the facts

before us derives considerable force when the present stale of the law of

debtor and creditor in these Provinces is considered. I have already in

another case, Kheta Mai v. Ghuni Lai (3), shown what that law is, and I may
be here allowed to repeat what I there laid down. I there said :

"
There

is no bankruptcy law in these Provinces nor any coercive legal process
which can be enforced against the property of an unwilling insolvent for

the benefit of all his creditors. A person in the position of the present

1879
NOV. 17,

(1) 4 Mee. and W. 348 = 8 L. J. N. S. Ex., 55.

(2) 40 L. J. N. B. Chanc. and Bankr. 79
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1879 defendant, appellant, may avail himself of the provisions of the Code of

"Nov. 17. Civil Procedure for the purpose of being relieved of his debts, but he can

only do so under the conditions of that Code, be himself being the appli-

cant, and under executed process by arrest or imprisonment. No such
result can be attained by ibe legal action of any or even all of an insolvent's

creditors. Doubtless creditors and their debtors can agree as to the

disposal of property for the benefit of the former, and that is an agreement
2 A. 174. f course that can be given effect to. But irrespective of such an agreement

among a debtor and [480] bis creditors, the law, at least in these Provinces,

places no compulsory machinery in the hands of the creditors as a body.
On the other hand, there is no law in this country to prevent a debtor
from making an assignment of his estate for the benefit of all or a limited

class of his creditors ; nor, for that matter, from his assigning, conveying,
or settling his estate in favour of any person or persons whom he may
wish to favour, provided of course that he makes those assignments,
settlements, or conveyances without fraud, that is, honestly and in good
faith. The fundamental principle that underlies this state of things is that,

so long as the law does not step in to deprive a man of his control over his

estate, he remains sui juris, and can up to the last moment of its possession
deal with his property as he thinks fit. The legal right remains in him,
and if he acts honestly and in good faith, and not fraudulently, he may
transfer his estate, or any portion of it, to any one or more of his

creditors, but whose acceptance of such transfer or assignment, or what-
ever the form of the conveyance may be, of course deprives them of all

further relief against their debtor, and the only remedy of other persons
to whom he is indebted, and who have by that means been excluded from

any such transfer, assignment, or other conveyance, can only be against
such property of the debtor as may not have been so dealt with, or against
the debtor's person (1)." Such undoubtedly is the law binding on this

Court, and according to it, Baij Nath and the defendant, acting without

any fraudulent intent, but in good faith, with respect to a debt honestly
due by the one to the other, were justified in their dealing, and the plaint-
iff cannot interfere between them.

The Subordinate Judge does not appear to have understood the law
on the subject, but has occupied himself with irrelevant and trivial consi-

derations and details quite immaterial to the case. And not apparently

knowing the law he was probably misled by the somewhat confused and
evasive contention on the part of the Official Assignee persistently and

elaborately maintained before him. Our judgment must therefore be for

the appellant and the suit must be dismissed, with costs in the Court below
and in this Court.

PEARSON, J. Earn Prasad's debt to the firm of Chofey Lai and
Sita Earn, and that firm's debt to the defendant, appellant, [481] on the

date of the alleged transfer of the former debt are not points in issue.

The single point for determination is, whether the assignment was made
before or after the date of the order by which the property of the insolvents,

Baij Nath, Bansi Dhar, and Ghasi Earn, was vested in the plaintiff.

(After determining that the assignment was made before the date of the

vesting order, the learned Judge continued) : The assignment made by him
was not a voluntary one in the sense of having been made spontaneously
without pressure, but as it has been stated by the respondent's attorney

(1) 2 A. 173 (179),
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that the vesting order of the 22nd December 1875, was not passed in 1879

consequence of any petition filed by the insolvents for their discharge, Nov. 17.

s. 24 of the Insolvency Act is not apparently relevant to the case. I would
decree the appeal and dismiss the suit with all costs. APPEL-

Appeal allowed. LATE

CIVIL.

2 A. 481. 21. 474*

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt. t Chief Justice and Mr. Justice Spankie.

SURJU PRASAD (Plaintiff) v. BHAWANI SAHAI (Defendant}*
[17th November, 1879.!

Sulehnama Mortgage Agreement creating a charge on immovable property Regis-
tration Stamp Suit for money charged on immoveable property,

Certain immoveable property having been attached in the execution of a
decree held by 8, B and L objected to the attachment. An arrangement was

subsequently effected between the objectors and the parties to the decree which
resulted in all parties jointly filing a

" suleh-nama "
in Court, in which JB and L,

who had purchased the rights of the judgment-debtor in the attached property,

agreed to pay the amount of the decree, which exceeded one hundred rupees,
within one year, and hypothecated such properly as security for the payment of

such amount. S having sued upon this document claiming to recover the
amount of the decree by the sale of such property, held, that the document
required to be registered, and not being registered, the suit thereon was not
maintainable.

Cases decided by the High Court in which the
"
sulehnama," having been

relied on, not as containing the hypothecation itself, but as evidence only of a

separate parol agreement, or in which a decree having been made in accordance
with the terms of the document, was held not to require registration, remarked

upon and distinguished by SPANKIE, J.

THIS was a suit for Ks. 159-7-3, being the amount of a decree

dated the 4th August, 1865, charged on certain immoveable property

by a "suleh-nama" dated the 30th July, 1866. [432] The plaintiff

obtained this decree against one Bhika Eai and applied for its execu-

tion against his judgment-debtor. The property on which the plaintiff

now sought to enforce a charge was attached in the execution of this

decree and advertised for sale. One Bbawani Sahai and his brother

Brij Lai objected to the attachment and sale of this property. On the

30th July, 1866, the pleader for the decree- holder, the pleader for

Bawani Sabai, the pleader for Brij Lai, and the pleader for the judgment-
debtor presented to the Court executing the decree the

"
suleh-nama

"
in

virtue of which the plaintiff now sued. This document upon which a

Court-fee of eight annas had been paid, recited that the interests of the

judgment-debtor in the property had been sold to Bhawani Sahai and

Brij Lai for the amount of the decree, Ks. 135-2-0, and that the judg-
ment-debtor was no longer in the possession of his inferesbs in the

property, but such interests were in the possession of the purchasers.
The instrument then proceeded as follows :

"
That it being necessary

to satisfy the decree, we the objectors who are in possession of the

property have undertaken to pay the amount of the decree, and promise

* Second Appeal, No. 116 of 1879, from a decree of H.D. Willock, Esq., Judge of

Azamgarh, dated the 20th November, 187S, affirming a decree of Maulvi Muhammad
Zahur Husain, Munsif of A/.imgarh, dated the 26th June, 1878.
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1879 fco pay the same within one year : that in default of such payment
Nov. 17. the property shall be sold at auction in satisfaction of the amount

of the decree : that until the payment of the amount, we the objec-
APPEL- tors have hypothecated the property and promise not to transfer it

LATE directly or indirectly : that if we wish to sell it in order to satisfy the

ClVIL. decree, we shall obtain the permission in writing of the decree-holder to

our doing so." This document was verified by the pleaders of the parties
2 A. 481. concerned. The Court upon its presentation ordered the application for

execution of the decree and the objections to be removed from the file

of pending cases. The decree not having been satisfied within the time
mentioned in the document, the plaintiff applied for its execution against
his judgment-debtor in February, 1868. In 1878, he again applied
for the execution of the decree against his judgment-debtor. This appli-
cation was refused on the ground that it was barred by limitation.

The plaintiff subsequently brought the present suit on the
"
suleh-

nama "
against Bhawani Sabai, suing him in his own right and as the

heir of bis brother Brij Lai, who had in the meanwhile died. The
defendant set up as a defence to the suit, among other things, that any
charge created upon the property [483] by the document in suit could
not be enforced as the charge exceeded Rs. 100 in value and the document
was not registered, and that the document being improperly stamped
could not be received in evidence. The Court of first instance held

that the document was invalid being insufficiently stamped and dismissed

the suit. On appeal by the plaintiff the lower appellate Court held,

among other things, that the document required registration and not being

registered could not affect the property in suit.

The plaintiff appealed to the High Court.

Munshis Hanuman Prasad and Kashi Frasad, for the appellant.
Babu Dioarka Nath Mukarji, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C. J. It is unnecessary to consider the findings of the lower

Courts in this case, as the objection taken on the ground of the suleh-

nama not having been registered is fatal to the plaintiff's claim, and the

appeal must therefore be dismissed with costs. There is also an objection
that the document does not bear any stamp. The Judge suggests that it

might still be stamped under s. 17 of the Stamp Act then in operation,

X of 1862, but I do not observe that any offer of this kind was made by the

plaintiff, and it need not be considered, seeing that the compromise can-

not be looked at on account of its non-registration, the value covered by it

being considerably more than Us. 100. I must however, guard myself against

being supposed to acquiesce in the extraordinary and repugnant opinion
recorded by the Judge respecting the effect of the suleh-nama on the

plaintiff's claim. He finds that this instrument should have been regis-

tered, and not having been so it cannot be read in evidence, and yet at the

same time he proceeds to argue upon its contents, calling it a new agree-

ment which the plaintiff had violated and that the defendants are therefore

free from their liability. I must therefore take care to confine myself to

his decretal order by which he upholds the Mundf's decree dismissing
the suit, and I would dismiss the present appeal with costs.

SPANKIE, J. The plaintiff obtained a decree on the 4th August, 1865,

against Bhika Rai for money. The house and [484] property of the

judgment-debtor were attached in execution of the decree. The defendant
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Bhawani Sahai and Brij Lai, deceased, and Mithu Lai, cousin of Bhika 1879

Kai, objected that the house was their property. An arrangement was Nov. 17.

effected on the 30th July, 1866, with the decree-holder, and a compromise
filed in which the defendant and Baij Lai undertook that the money should APPEL-
be paid in one year, or in default to pay it, and they hypothecated the LATE
property thai; had been attached, in which they had privately become the CIVIL
purchasers of the shares of the judgment-debtor and Mithu Lai his cousin,

'

as collateral security for the debt. The present suit is to recover 2 i. 481.

Bs. 159-7-3 principal and interest, the amount of the decree, by sale of the

property attached, and which was subsequently hypothecated in the com-

promise. The defendant Bhawani Shahai, for himself and as heir of Brij

Lai deceased, contended that the suit; was barred by lapse of time ; that

the property hypothecated was worth more than Es. 100, but the instru-

ment was not registered and not properly stamped ;
that after the

compromise plaintiff continued to execute his decree against the judgment-
debtor and received Rs. 50, thus acting in opposition to the terms of the

compromise, which therefore became inoperative. The first Court held that

there was an hypothecation of the property in the compromise, and that

the deed was inadequately stamped and, to such a hypothecation no liabili-

ty was attached: the defendant might have been personally liable, but more
than twelve years had elapsed from the date of the compromise : the claim

also was barred by the threa years' limitation as the hypothecation was a

nullity. The suit was dismissed. The lower appellate Court noticed that

in 1877, when plaintiff took out execution against the defendant, the

Court held that defendant the judgment debtor had been absolved from

liability under the decree by the compromise, and the order was affirmed

in appeal, and the plaintiff referred to the Civil Court. The Judge holds

that it was not barred because plaintiff bad prosecuted his claim with

all due diligence in the execution department : the deed however was not

properly stamped : but there was no reason to suppose that fraud was in-

tended, and the plaintiff was therefore permitted to make good the value :

but the deed required to be registered and being unregistered could not be

received. The Judge also held that the plaintiff could not sue on the com-

promibe, [485] because he himself had endeavoured to obtain the amount
of bis decree in execution after the compromise had been executed ; be

therefore dismissed the appeal.

It is contended in second appeal that, as defendant undertook to pay
the money under the deed of compromise in 1866, he could not be released

from his liability by the act of plaintiff in realising a portion of the decree

from the judgment-debtor. Looking at all the circumstances of the case,

and having regard to the fact that the money received by the decree-

holder after the compromise had been executed; is said to be deducted

from the amount now due from the parties who effected the com-

promise, we should not have been disposed to hold the respondent
free from liability under the deed. But what is termed the compromise
is, in this case, much more than a mere compromise. It accepts the

debt due by the judgment-debtor, and the defendant and Brij Lai,

who had purchased the interests of the judgment-debtor and his cousin

Mithu Lil in the property attached, agree to discharge the debt in a year,

and they hypothecated the property that had been attached, and which
was purchased by them, as security for the debt. Such an instrument is

a
"

mortgage-deed,
"
inasmuch as by it the defendant and bis brother

obliged themselves to pay money to the plaintiff, and it evidences a pledge

879



2 All. 486 INDIAN DECISIONS, NEW SEEIES [YoL

APPEL-

LATE

CIVIL.

1879 of the property for securing the payment of the money. Under the Stamp
Nov. 17. Act in force in 1866 this instrument, being an obligation for the payment

of money, would not have bean admissible as a mere agreement, or as a

razinama, if it had been necessary to bring a suit upon ifc, and the later

Acts are not less stringent. The immoveable property pledged, it is not

denied, is worth more than Rs. 100, and the instrument should have been

registered, as the suit to enforce the lien is brought upon the deed itself^

2 A, 481. and the plaintiff seeks under ib to bring to sale the property hypothecated
therein and thereby to recover his money. He cannot therefore say that
the deed is simply a recital of a compromise, and it is to be regarded as

merely information given to the Court of an oral agreement between
the parties for the adjustment of the proceedings in execution pending
in Court The case cited by plaintiff, Ramdyal v. Jhaunnan Lai (1),

does not apply, as in that case it did not appear that the agreement
[486] referred to in the compromise was made in writing. The actual

agreement had been orally made, and the document put into Court was
simply a petition informing the Court of the arrangement arrived at by
the parties. The plaintiff's pleader has put in several decisions of this Court
which he argues rule the point in his favour, and are to the effect that

such documents as that now before the Court n.eed not be fully stamped
or registered as bonds or mortgages. But I have very carefully gone into

these cases and now refer to them in detail.

Bhikam Earn v. Hanuman Prasad (2) In this case the decree under
the compromise dated 12th June, 1366, gave a lien on the property to the

decree- holder, and the claim before the Court was not to enforce the com-

promise but clearly to enforce the lien given by the decree. Jiwan Singh
v. Bampartab Singh (3) In this case the sixth plea in appeal raised the

point whet-her the transaction in dispute was valid, the deed not having
been properly stamped and registered. It is doubrful whether the plea
was pressed. It is certain that the judgment does not determine the point
and that it is absolutely silent with regard to it. Mukand Ram v. Cheda

Singh (4) In this case the petition put into Court was held not to be the

agreement itself. It was filed in order to inform the Court that an oral

agreement had been made and it asks for postponement of sale. The
judgment proceeds upon the fact that the agreement itself (apart from the

petition) had never been denied. Bansidhar v. Ahmad Husain Khan (5) ;

Bansidhar v. Muzaftar Husain Khan (6) In these cases there were
several petitions asking for postponement of sale which were not alleged
in the subsequent claim to have been the basis of that claim. The dispute
arose out of the several agreements to pay high interest. When the cases

came before the High Court the learned Judges ruled that the first Court
had misunderstood the nature of the claim, which was not founded on the

petitions, but on a separate oral agreement. There was no hypothecation
whatever in those agreements or petitions. Bisharath Hussain v Imamun-
nissa (7) [487] In its judgment this Court expressly stated that it was
satisfied that the document objected to was not a compromise, but simply a

petition informing the Court regarding an arrangement at which the parties

(1) H.C.R. N.-W. P. 1871, p. 14.

(2) B. A. 99 of 1875, decided 6th Maroh, 1876.

(3) R. A. 54 of 1876, decided 9th November, 1876.

(4) 8. A. 688 of 1876, decided 8th November, 1876.

(5) R. A. 82 of 1876, decided 3rd May, 1877.

(6) R. A. 42 of 1874, decided 24th August, 1874.

(7) R. A. 85 of 1876, decided 9th May, 1877.
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had arrived. This judgment cites, as ruling the point, the case of Ram-
dyal v. Jhaunnan Lai (1) which I referred to above as cited by plaintiff's

pleaders during the hearing, and which I have held inapplicable to the

present case. It also cites for the same purpose the case of Bansidhar v.

Ahmed Husain Khan (2) above referred to. The learned Judges lay it

down thai; such a petition, not being the agreement itself, cannot be

rejected as evidence of an arrangement between the parties simply because

it was not sufficiently stamped and was not registered.

It will thus be seen that none of the rulings cited are applicable to

this case in which the claim is based upon the hypothecation contained

in the compromise. Here the document, pat in in execution of a decree

and not embodied in a decree charging the property, which property

plaintiff seeks to sell in order to secure his money, is not relied upon as

evidence of a distinctly separate parol evidence, but as the hypothecation
itself. Such a document I hold to be one which must be sufficiently

stamped, and if necessary, as it is here, registered. I would therefore on

this ground dismiss the appeal and affirm the judgment with costa.

Appeal dismissed.

2 A. 487 = 1 Ind. Jur. 6il.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice and Mr. Justice Spankie.

RANJIT SINGH (Defendant] v, SHEO PRASAD RAM (Plaintiff) AND
RAGHU NANDAN RAM (Defendant.)* [17th November, 1879.]

Appellate Court, Powers of Addition of parties Act X of 1877 (Civil Procedure Code)
ss. 3-2, 532 Act XV of 1877 (Limitation Act), s. 2'2.

S sued N and R jointly and severally for certain moneys. The Court of first

instance g-ive S a decree fur such moneys against N and dismissed the suit

against R. N appealed from the decree of the Court of first instance, but S did
not appeal from it. The appellate Court, at the first hearing of N'* appeal,
made & a respoudeit, the period allowed by law for S to h ive [488] preferred an
appeal having then expired and eventually reversed tin decree of the Uourt of

first instance, dismissing the suit as against 2V and giving S a decree against R.
Held that, although the appellate Court was competent to make R a party to the

appeal, under ss- 32 and 582 of Aot X of 1477, yet it was not competent,
with reference to s. 22 of Act XV of 1877, to give S a decree against R, the
former not having appealed from the decree of the Court of first instance within
the time allowed by law.

[P., 27 A. 23 (24) = A.W.N. (1904), 155; 1 A.LJ. 358; Cons., 13 A. 78 (82).]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgments of the High Court, to which Ranjit Singh, one
of the defendants in the suit, appealed from the decree of the lower

appellate Court.

Lala Lalta Prasad, for the appellant.

Munshis Hanumau Prasad, Kashi Prasad, and Sukh Ram, for the

respondents.

* Second Appeal, No. 1152 of 1878, from a decree of R, Wall, Eq . Judge of

Ghizipur, dated 24th Ssptenabflr, 1878, reversing a decree of Munshi Zimir-uddin
Ahmad, Assistant Collector of the first class, dated the 27th M-iy 18/8.

(1) H.O.R., N.W.P. 1871, p. 14. (2) R.A, 82 of 1876, decided 3rd May, 1877,

1879
NOV. 17.

APPEL-

LATE

CIVIL.

2 A. 481.

A 1-111
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1879
NOV. 17.

APPEL-

LATE

CIVIL.

2 A. $87=
4 Ind. Jar.

641.

JUDGMENTS.

The following judgments were delivered by the High Court :

STUART, C. J. The question in this case is a very nice one, shoeing
a certain conflict between the law of procedure and the law of limitation

relating to suits and decrees. It is the first time I have met with it as a

Judge of this Court, and I am not aware that it has arisen in any of the

other High Courts. The circumstances under which it comes before us

for decision in the present appeal are these : The plaintiff, respondent,
instituted a suit in the Court of the first-class Assistant Collector at

Ghazipur, on the 14th December, 1876, against Baghu Nandan Earn and

Eanjit Singh for recovery of Bs. 164-11-3 principal and interest, being the

profits of a one-anna share in a zamindari estate from 1281 to 1282
Fasli. A decree, however, was not made in that suit till the 27th of May,
1878, when the Assistant Collector found the claim proved as against

Eaghu Nandan Earn and decreed accordingly against that defendant with

all costs, but the suit as against Eanjit Singh was dismissed. Eaghu
Nandan Earn, however, the defendant against whom the decree had been

given, appealed to the Judge who, after inspection of the record of the

Court of first instance and hearing the pleaders of the parties, ordered that

Eanjit Singh, alohough he had been absolved by the first decree, should be

made a respondent in the appeal before him, and the appeal thus supple-

mented was heard by the Judge and decided by him against Eanjit

Singh, whom in his judgment be somewhat inaccurately calls an
"
outsider," but whom he nevertheless found accountable for a large

[489] surplus, and he therefore decreed the appeal and set aside the order

of the lower Court, thereby reversing the Assistant Collector's decree.

The Judge added to his order this remark:
"
The effect of this decision

will be that I give a decree in favour of respondent as against Eanjit for

the amount claimed, viz., Es. 164-11-3, with all costs, and interest thereon

at six per cent, per annum.
"

Against this order of the Judge the present second appeal has been

brought in which it is contended, among other things, that the Judge's
decree against Eanjit Singh was illegal, seeing that Eanjit held the decree

of the first Court in his favour, and that decree, under the Limitation

Law, Act XV of 1877, sch. ii, art. 152, had become final, seeing that the

limitation period thereby prescribed, viz., 30 days, had expired before the

filing of the appeal to the Judge. The two material dates are these, the

27th of May, 1878, when the Assistant Collector's decree dismissing the

claim against Eanjit Singh was given, and the lOoh of July following,

when the appeal to the Judge was filed, so that 43 days bad expired.
This contention on the part of the appellant must be allowed. As a

general rule there can be no doubt that a Judge under the present pro-

cedure law, Act X of 1877, is acting within his powers when he orders a

party in the position of this Eanjit Singh to be made a respondent in an

appeal before him. Indeed, s. 582 read with s. 32 is to my mind sufficient

for such a general conclusion. But in the present case there is this

peculiarity, that the Judge, who must be taken to have known the

law he was administering and the legal position of the parties in the

matter in issue before him, was bound to take cognizance of the fact

that, while he thought it desirable that Eanjit Singh should be made
a party to the appeal, this same Eanjit Singh had obtained a decree in.

his favour in the suit which was the subject of that same appeal, and that

since the date of such a decree the limitation period provided by law had
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run oufe, and that the appeal before him, so far as it impugned that decree, 1879
could not be entertained. Instead, however, of proceeding in this way, Nov. 17.

the Judge made an order as if Eanjit was a party properly before him, and
which order therefore cannot stand. Whether such is a satisfactory state APPEL-
of the present law of procedure may perhaps be doubted, for it humbly LATE
appears to me [490] to be very awkward and embarrassing that a power CIVIL
or discretion vested in a Judge for the purposes of justice may be defeated

by another and almost contemporaneous law. The result is that the 2 A. 487 =
Judge's order against Ranjit Singh comes to nothing and must be set aside, 4 ind. Jur.

and pro tanto the present appeal must be allowed with costs. 641,

SPANKIE, J. The plaintiff, respondent, sued Ranjit Singh, Eaghu
Nandan Earn, and others, defendants, for Es. 164- 31-3, principal and

interest, being the profits of a one-anna share in a zemindari estate from
1281 to 1282 Fasli. The question was whether Eanjit Singh or Eaghu
Nandan Earn, or both of them, owed the money claimed, and iu what

proportion the sum sued for should be recovered. The first Court decreed

the claim in full against Eaghu Nandan Earn and dismissed it in regard to

Eanjit Singh. The defendant Eaghu Nandan Earn appealed, but plaintiff

accepted the decree which absolved Eanjit Singh and did not appeal from
it as he might have done. The Judge found it necessary to make Eanjit

Singh a respondent, and having done so, he decreed the appeal of Eaghu
Nandan Earn and set aside the order of the first Court. He added these

words,
"
The effect of this decision will be that I give a decree in favour.

of respondent as against Eanjit Singh for the amount claimed, viz.

Es. 164-11-3, with all costs, and interest at six per cent, per annum."

It is contended in second appeal by Eanjit Singh that, as neither

plaintiff nor Eaghu Nandan Earn had appealed against the Munsif's

decree as regards him, no decree should have been passed against him in

appeal : the Munsif's decree absolving him from all responsibility, not

being appealed, became final ; the powers given by s. 582, Act X of 1877,
are not applicable to the case, and if they were, the appeal as against

appellant was barred by limitation.

S. 582, Act X of 1877 provides that the appellate Court shall have
the same power in appeal under ch. xli as are vested by the Code in Courts
of original jurisdiction in respect of suits instituted under ch. v, and by
s. 587 the provisions contained in ch. xli shall apply as far as may be to

appeals under ch. xlii. Aftur a suit has been instituted in the manner
prescribed by s. 48, ch. v, the Court [491] has power under s. 32 (chapter

iii, relating to parties and their appearances and acts), on or before the first

hearing, upon the apolication of either party, to strike out the name of

any party, whether as plaintiff or defendant, improperly joined. By the

second clause of the section the Court has
"
proprio motu

"
power to order

any plaintiff to be made a defendant, or any defendant to be made a

plaintiff, and also that the name of any person who ought to have been

joined whether as plaintiff or defendant, or whose presence before the

Court may be necessary in order to enable the Court effectually and

completely to adjudicate upon and settle all questions involved in the suit,

be added. Under s. 73, Act VIII of 1859, and s. 37 of Act XXIII of 1861,

corresponding with ss. 32 and 582 of Act X of 1877, the appellate Courts
in past years have always felt themselves at liberty to add parties who
have been parties to the original suit. I have no doubt that the lower

appellate Court in this case did not exceed its jurisdiction in making
Eanjit Singh* a defendant in the suit, who was no party in the appeal, a,
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1879 respondent, to enable it effectually and completely to adjudicate upon and
Nov. 17. settle all questions involved in tbe appeal.

.

"

It has, however, been urged that when Ranjit Singh, defendant in

the suit, was made a party to the appeal as respondent, tbe limitation
LATE prescribed by law witbin which an appeal must be instituted had expired
CIVIL, so far as he was concerned.

2 A 487= Clause 5, a. 32, Act X of 1877, provides that ''all persons whose namee
,

jnd JUP
are added as defendants shall be served with a summons in manner

641.

'

nere ina^er mentioned, and (subject to the provisions of the Indian Limita-

tion Act, s. 22) the proceeding as against them sball be deemed to

have begun only on the service of such summons." It has been Contended
that

"
the parties whose names are so added," are parties whose names have

been ad^ed on the application of tbe plaintiff, or on their own application,

and that the claute does not refer to cases in which tbe Court acts on its

own authority and without application. It has also been suggested that

tbe preceding clause shows this. Tbe clause runs thus :

"
Any person on

whose behalf a suit is instituted or defended under s. 30 may arply
the Court to be made a party to such suit," and then follows the fifth

clause,'' all parties whose names are so added, [492] &c., &c." But this

contention appears to be more irgenicus than successful. Under all

circumstances it would be necessary to s-erve a summons on every person
made respondent by a Court, to enable him if absent to appear and
answer the appeal, and such a party appears to be of necessity one of

those
"
parties whose names are so added as defendants," that is to say,

meaning
"
so added

"
under the clauses of s. 32 of tbe Act. At tbe same

time the addition of a defendant to an appeal as respondent cannot over-

ride the law of limitation. In an appeal, the appellant is for the time the

plaintiff, and the respondent for the time defendant, and if cl. 5, s. 32

applies ac all, jt carries with it the saving oi s. 22 of the Limitation Act,

XV of 1877. Section 22 provides that when, after the institution of a suit, a

new plaintiff or defendant is substituted or added, the suit shall, as regards

him, be deemed to have been instituted when he was so made a party.
This being so, I am of opinion that though the Court of appeal, if it hold

it desirable for the purposes of justice, in order to determine the appeal,

might make any one a party to it, who was a party to tbe original suit, or

represented a party to the suit, it would not ba able to decree the original
claim as against the party so made a respondent, if the first Court bad
dismissed the suit in his favour and the plaintiff had nor, appealed against
that part of the decree wiuhin the time prescribed by the Limitation LAW.

I would therefore hoU that the Jud^e should have closed the case by
decreeing the appeal of Rdghu Nan Jan Earn and reversing the order as

against him, with costs payable by plaintiff, and further that tbe Juitge
should also have dismisse i the auneai as regards Rdnjit Singh, with costs

payable by plaintiff, as the latter ought to have appealed against him
witbin the time prescribed by law. As the same time, I do not think

that it was necessary in this case for the Court to make Ranjit Singh a

party to the appeal as plaiutift ha i accepted the first Court's judgment

relieving him of liability, and the Jurtge had the record before him, which
contained materials sufficient to enable him to determine the appeal of

Raghu Nandan Ram on tbe merits. I would decree the appea.1 witb costs

in favour of appellant, and not; interfere with the rest of the judgment.

Appeal allowed,
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2 A. 493.

[493] APPELLATE CIVIL.

Be/ore Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.

1879
NOV. 18.

HARBHAJ AND OTHERS (Plaintffs) v. GUMANI AND ANOTHER
(Defendants)* [18th November, 1879.J

Wajib ul-urz Absent share-holders Trust.

Held that a village adminiatration-paper which provides for the surrender to

absent share-holders on their return to the village of the lands formerly held by
them does not necessarily constitute a valid trust in their favour, although it

may be evidence of such a trust.

Where a village administration-paper provided for the surrender to certain

absent share-holders on (heir return to the village of the lands formerly held by
them, but did not contain any declaration of a trust as existing between
such absent share-holders and the occupiers of their lands at the time suoh

administration-paper was framed held, that the administration- paper could not
be regarded as evidence of a pre-existing trust between suoh persons, nor as an
admission cf such a trust by such occupiers.

[P., 85 P.K. 1909 ; R., 3 A. 458 (464) ; 13 C.P.L.B, 99 (101).]

THIS was a suit for the possession of certain land and a house situated

in a certain village. The plaintiffs sue! on the allegation that one Amir
Chand and one Sarhu, from whom they were descended, departed from
such village for a village in the Rohtak district some thirty years before

the suit was brought, intrusting the property in suit to Rimjas. the father

of the defendants, to be held by him on the condition that, whenever they
or their chiUren returned to the village, the property was to be restored to

them
;
that Ramjas had accepted this trust, and had held the property

subject thereto, and after his death the defendants had so held it, and
had admitted the trust and caused it to be recorded at the recent settle-

ment of the village : and that the plaintiffs having returned to the village

had deminded the restoration of the property, but the defendants refused

to restore it. The defendants denied that the property had been made over

to their father to be held in trust for Amir Chand and Sarhu and their

children, alleging that their f-ither, and they, after him, had held the

property in their own right, for forty years, and the right of the plaintiffs

was consequently extinguished. The c'ause of the administration-paper,
which was dated the 7r.h January, 1869, on which the plaintiffs relied as

establishing the alleged trust, was as follows :

[494] "Clause 16. Absent share-holders: the following persons are at

present absent from the village (here follows a list of absent share-holders,

the entry relating to tha ulain'.iff* being as follows:)

Thoke.
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1879
"
Whenever the absent share-holder, or his descendants, returns and

Nov. 18, settles in the village, he shall immediately be put in possession of his pro-

perty without taking any account of profit or loss ; the person occupying
APPBL- the property shall not object to relinquish his occupation of the said pro-

LATE perty : if from any cause the share of the present occupier is transferred,

ClVIL. *ke property of the abpent share-holder shall be held by the brother of

the present occupier or by one belonging to the same stock ; whenever the

2 A. 493. absent share-holder, or his descendants, returns and settles in the village,

effect will be given to the above condition : if any absent share-holder is

a defaulter in respect of the Government revenue, he or his descendants

shall pay the same, before they become entitled to obtain possession."

The Court of first instance gave the plaintiffs a decree. On appeal

by the defendants the lower appellate Court reversed this decree, and
dismissed the suit.

The plaintiffs appealed to the High Court from the decree of the lower

appellate Court on the grounds that the finding of that Court, that the

defendants had held the property in suit adversely to the plaintiffs was
directly opposed to the admission contained in the administration-paper :

that according to the terms of that document the defendants were bound
to surrender the property ; and that the terms of that document established

conclusively the trust alleged by the plaintiffs.

Pandit Nand Lai, for the appellants.

The respondents did not appear.

The High Court (STUART, C. J. and SPANKIE, J.) delivered tha

following

JUDGMENT.
The plaintiffs, appellants, asserted that Amir Chand and Sarhu,

some thirty-two years ago, made over their zemindari [495] share and
a house in trust to Eamjas, the father of defendants, on condition that

when they or their children returned to the village they would
be allowed to re-occupy their lands : Eamjas and his successors had
all along remained in possession as trustees, and had admitted the trust

when the settlement papers were last revised : the plaintiffs returned in

1934, Sambat, and are heirs of Amin Chand and Sarhu, but defendants

refused to surrender the share. The defendants deny that any land or

house was made over to Eamjas in trust by Amin Chand and Sarhu :

Eamjas and they (defendants) have held the property adversely to plaint-

iffs for forty years, and the suit was barred by limitation : Amin Chand
and Sarhu owed nearly Es. 600 to defendants, they broke down and
could not pay the Government revenue : Eamjas held possession for eight

years and paid it : when he asked Amin Chand and Sarhu to pay him their

debt they left the village, and since then the possession of Eamjas and
defendants has been adverse. The Munsif decreed the claim for the land

and dismissed it for the house. He held that the administration-paper

provided for re-entry. The Judge in appeal has reversed the Munsif's

decree, holding that there was no satisfactory proof that Sarhu and Amin
Chand intrusted their property to defendant's father Eamjas : parol
evidence after such a time was not good for anything, and the administra-

tion-paper was not a proof of the trust: it recites that absentees or their

descendants may, on their return, re-enter on their lands : the community
assented to this, but any one could recall his consent : the entry is no

proof that any one in possession of the share of an absentee held it as a

886
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trustee : the possession of the defendants was shown to have been adverse,

and to have been so for at least twenty years.

We are not disposed to interfere. The finding as to the adverse

character of the possession of defendants is one of fact. A village

administration-paper does not necessarily constitute a valid trust. It

might be evidence of a trust, hut in this case, as regards the share in dis-

pute f the persons entered as
"
absent share-holders

"
were neither present

in the village when the settlement was in progress, nor were they assent-

ing parties to the arrangement recorded in the administration-paper. The
arrangement as to the re-entry of an absentee was made amongst the co-

sharers present in the village ; [496] possibly the main object in making
ifc was to secure peaceable possession to those in occupation of the shares

of absentees. In this administration-paper there is also a proviso that no
owner who is a defaulter as regards Government-revenue will be re-admit-

ted until he pays up the arrears due by him. If an administration-caper

containing a clause such as that before us is to be regarded as constituting
a trust, it would aopear to be a trust created by the share-holders of the

estate, ostensibly for the benefit of absentees, though the latter really

derive no present benefit from their land remaining in the possession of

the share-holders in the estate, whereas the share-holders are at once

benefited by taking up the shares of the absentees which they may possi-

bly be never called upon to surrender without, as in this case, the

institution of a suit. Moreover, the arrangement may be one which the

share-holders actually present when it is made may afterwards, if they

please, revoke, or omit to record in a future settlement. However this

may be, it is sufficient in this case to say that the Judge has not acted

erroneously in refusing to accept the administration-paper as conclusive

evidence of a trust, and we must not overlook the nature of this claim as

stated in the plaint. The claim of the plaintiffs was that thirty-two

years ago Amin Chand and Sarhu made over their share in trust to

Ramjaa, so that it is not pretended that the trust was raised by the

administration-paper : that paper is relied on as evidence of the trust,

and an admission by the parties who signed it that there was a trust.

But there is no such admission of any actual trust as that set up by the

plaintiffs. There was a long list of absentees, and amongst them are the

plaintiffs, as sons of Amin Chand and Sarhu. The declaration is general
that any absconding parties returning to and settling in the village shall

immediately be put in possession : the occupants shall not object to relin-

quish their holdings. There is no declaration of any pre-existing trust as

between the absentees and the occupants of their shares individually.
We accept the finding of the lower appellate Court on the matter of fact

that there is no evidence to establish the claim that Amin Chand and Sarhu

personally intrusted their shares to Eamjas thirty-two years ago. The
present appeal is therefore dismissed with costs.

Appeal dismissed.

1879
NOV. 18.

APPEL-

LATE

CIVIL.

2 A. 493.
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1879 2 A. 497 (F.B.)=4 Ind. Jnr. 644.

Nov - 28 -

[497] FULL BENCH.

FULL Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Spankie,

BENCH ^r ' Justice Oldfield, and Mr. Justice Straight.

2 A. 497 LACHMAN SINGH (Plaintiff) v. MOHAN AND ANOTHER (Defendants).
4"

(F.B)= [28ch November, 1879.]

4 Ind. Jar. Aet x ^ 1877 ^Civil procedure Code), ss. 2, 13, 540 -Decree -Judgment Appeal.
BMi

The plaintiff in this suit sued for the possession of certain land, on the ground
that he was the owner thereof in virtue of a purchase from N. Tha defendants
claimed such land as owners on the ground that it was included in a certain

garden which they had previously purchased at a Bale in the execution of a decree

against N, and they also claimed it on the ground that they were lessees thereof

under a lease from N. the term whereof had not expired. Thy also set up as a

defence to the suit that it had been finally determined in a former suit between
themselves and N, whom the plaintiff represented, that such land was included

in such garden, and that consfquently their title to such land as ownpr? could

not be questioned in the present suit. The Court of first instance held that such
land was not included in the defendants' girden, and they were not the owner* of

it, but that they could not be ejected from it a< they were in possession under the

lease which had not expired, and that theques'ion whether euch land was included

in the defendants' garden and they were the owners of it was not res judicata. It

made a decree dismissing the suit in thrse terms :

"
Ordered, that the plai'it'S's

claim as it stands at present be dismissed." H'li (STRAIGHT, J., disputing)
that the defendants were entitled, under s. 540 of Act X of 1877, to appeal from
such decree.

[Disa ,4 M. 134; P., 57P.R. 1907 = fi6 P W R 1907; Appr., 7 A. P06 (610) (F.B.) =
A.WN. ('885). 89

; R., 3 A. 239 (216); 17 A. 174 (184) ; 9 C.W.N. 584; D., 3 A.

152 (155j (F.B ) ]

THIS was a reference by a Bench of the High Court composed of two

Judges (Soankie, J. and Straight, J.) to the Full Bench of the High Court.

The facts of the case and the ooinfc of law referred will ba found stated in

the judgments of the Full Bench.
Pandit Ajudhia Nnth and Munshi Kash Prasad. for the appellant.

Munshi Hanuman Prasad and Babu Ratan Ghand, for the respondents.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

STUART, C. J. This is a reference to the Full Bench of the

Court by a Division Bench (Spankie, J. and Straight, J.) and since

it was heard, the Code of Procedure, Act X of 1877, has been [498]
amended by Act XII of 1879 passed on the 29ch July, 1879, and

among other changes made by the amending Act a new definition of the

term
"
decree" has been given. But the suit in the present case having

been instituted, and the appeal having been presented, before the amending
Act came into operation, the present reference must be considered accord-

ing to the provisions of Act X of 1877. The point referred is the subject
of the first reason of appeal, and is to the effect that the Munsif's decree

shows nothing on the face of it against which the .defendants could aopeal
to the Judge. The question was very fully argued before us, and we were
much pressed with the contention that, having regard to s. 540 of the

Procedure Code, Act X of 1877, and the definition of the
"
decree" in s. 2

' Second Appeal. No. 46 o{ 1879, from a decree of R. F. Saunders, Esq., Judge of

Parukbabad. dated the 13th December, 1878, modifying a decree of Pandit Gopal Sahai,
Munsif of Farukhabad, dated the 23rd September, 1878,
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of the same Code, we were to look to the decree alone, without reference 1879

to the judgment, and that, on a strict reading of the definition given of Nov. 28.
"
decree

"
in s. 2, the decree in the present case came within the meaning

of that definition, and was not appealable under s. 540, inasmuch as it FULL
was a decree which so far as it decreed any thing, did so in favour BENCH.
of the defendants, seeing that it dismissed the suit against them, and
therefore was not a decree by which these same defendants could be 2 * 497

said to be aggrieved. Ic appears to me, however, that such a view of the (P.B.) =

Code is too narrow, and that we may look not only into the judgment, 5 Ind- Jur.

but into the pleadings to see what the decree really means. Nor 644.

are we to confound the decretal order given at the end of the Munsif's

judgment with the decree itself as actually and formally made, although
the same principles of interpretation apply to both where the order

or decree is in any respect ambiguous or imperfect. In the present
case it is plain that the decretal order is not self-explanatory, and if

we had nothing else to go upon it would be necessary, in order to its

being intelligible, to read it with the judgment ;
and as to a decree itself

in its complete form, I hold the opinion very strongly that, where it is

ambiguous or imperfect as to any essential particular, it may be read

with the judgment and the record. Nor is this view of the legal quality
of a decree inconsistent with the definition of a decree given in s. 2

of the Code, where it is defined to mean
"
the formal order of the

Court in which the result of the decision of the suit, or other judicial

proceeding, is embodied." This definition in no [499] way prevents
us from looking into the judgment and record, in Older to a correct

understanding of the true meaning and intended application of the

decree as formally drawn up. On the contrary, we are told that a

decree is to embody the
"
result," a general term which, however, is to be

particularized by reference to the decision or judgment made in the suit.

Tnese materials therefore may, if necessary, all be considered where the

decree, owing to any defect or ambiguity in its terms, has to be cleared up
in order to its proper enforcement. And quite consistently with these

considerations, s. 206 of the Code of Procedure declares that
"
the decree

must agree with the judgment," and therefore any defect or ambiguity in

the decree cannot be seen without reference to the judgment. In the

present case it is with the decree and not with the decretal order that

we have to deal, and that decree shows plainly that it was one of which
the defendants Mohan and Hira had reason to complain as being materi-

ally unfavourable to them, and that they were therefore entitled of right
to appeal against it to the Jud^e. The decree set* out the claim made
by the plaint as one for possession of 3 bighas, 15J biswas maafi, land,

the boundaries of the land and the names of the parties, and after decree-

ing 17| biswas, being No. 79 in the record, and as to which there is no

dispute, it proceeds to order that
"
the rest of the claim of the plaintiff be

dismissed as brought, the costs of the plaintiff to the extent decreed be

charged to Nawab Ahmad Husain Khan and Khuman Singh, defendants,
with future interest at eight annas per cent, per mensem, that Mohan
and Hira, defendants, be exempted, and their costs with future interest

at eight annas per cent, per mensem be charged against the plaintiff,

that the coats of Nawab Ahmad Husain Khan and Khuman Singh,

defendants, be borne by themselves, and that under the circumstances of

the case the defendants' pleaders' fees be separately calculated in the

case." There is here not only a full recognition of the plaintiff's title as

against the defendants, but the suit against Mohan and Hira is dismissed,

889
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1879 as brought, which, when we look into the judgment, we find is tanta-
Nov. 28, mount to a decision that their right, if any, was not as proprietors, as they

had alleged, but as being in the inferior and subordinate position of lessees,
FULL and that any claim which the plaintiff had against these defendants as

BENCH, such lessees could not be entertained in the present suit, but must be made
in [500] another. Now this is not only a finding pro tanto against the de-

2 A. 497 fendants, but it is one which may injuriously affect any future proceedings
(P.B.)= on their part for the vindication of the proprietary rights they claim, for
Ind. Jur. in any su i(; ^Qy m jght hereafter bring they might, according to the rulings
6*4. of this Court and the Privy Council, probably be met by the plea of res

juiicata although with what effect I cannot anticipate. Strictly speaking
there is in the state of things appearing on the face of the Munsif's judg-
ment and decree no res judicata, but for the determination of the question
as to the true nature of these defendants' rights the parties are simply, or

at least by necessary implication, referred to another suit. My own
opinion has always been, and is, that under such circumstances there is

no room for the plea of res ju-iieata, and in a case before Mr. Justice

Oldfield and myself, where, as in the present ca=e, the parties were merely
referred for the determination of the matter of the plea to another suit, I

expressed the opinion that the plea could not hold gocd (1). But it is

difficult to anticipate what view may be taken of such a plea in a parti-

cular case, and undoubtedly the rulings of the Courts would go to put
parties, whether plaintiffs or defendants, and pleading res judicata, in any
subsequent suit, in considerable danger ; and that is a consideration which
of itself goes to strengthen the defendants' right of appeal in the present
case.

The case of Bam Golam, v. Sheo Tahal (2) was referred to on behalf

of the defendants as favouring their contention as it clearly does.

Eeference was also made to a previous Full Bench decision of this Court,
Pan Kooer v. Bhagwant Kooer (3), where it was held that the appellate
Court should not have entertained the appeal. Particular stress was laid

on my own judgment in that case. I there stated that,
"
for the purposes

of the suit then before us, the words decree, decision and judgment may
all be taken to mean the same thing, viz., the ultimate and final deter-

mination of the matter or matters in issue between the parties." I also

held that the decree in that case was not of such a nature as to entitle

the defendants to appeal against it to the Judge, seeing that it was an

aopeal
"
by the defendants themselves against a decree wholly in their own

favour, and the legal meaning of which is and can only be that the plaint-

iff's suit alto-[50l]gether fails,
"
and I ended my judgment by observing

that "the decree as read by the light of the plaint is not only entirely in

their favour, but is possibly beneficial to them, and their appeal therefore

to the Judge was incompetent and anomalous." In the present case,

however, I have shown that the decree, although apparently, and so far

as it goes, favourable to the defendants, was imperfect and^not self-

explanatory, but that when read by the light of the record it was really

unfavourable and might prove injurious to them, and that they were
therefore aggrieved by it and had every interest .to appeal to-the Judge.

Holding this opinion and that there is nothing in the Code of

Procedure to exclude the appeal from the Munsif's order to the Judge,
and that the relative position of the parties in the'suit, the effect of the

(1) R.A. No. 100 of 1876. decided on the 1st February, 1878. unreported.
(2) 1 A. 266. (3) H.C.H. N.W.P. 1874, p. 19.
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Munsif s decree on their rights and interests, and the justice and the 1879

reasonableness of the defendants' contention, must be admitted, my Nov. 28.

opinion is that the appeal to the Judge ought to be heard. The first reason

of appeal must therefore ba disallowed, and the case will go back to the FULL
Bench -who referred it to the Full Bench for determination of the other BENCH,
reasons of appeal on the merits.

SPANKIB, J. The plaintiff, appellant, claimed possession of 3 2 A. 97

bighas, 15J biswas of maa/i land in mauza Sheonat Patti, under a sale (P.B.) =

deed executed on the 2nd January 1873, by the Nawab Ahmad Husain 4 Ind. Ju*.

Khan, for the sum of Es. 700 : Mohan and Hira had, however, taken 6M.

possession of the land, asserting that it formed part of the garden known
as

"
Bakhshiwala,

"
but it was not included in their auction-purchase,

being a separate plot : the plaintiff therefore prays for possession by
ejectment of the defendants Hira and Mohan. These two defendants

contend that when Nawab Ahmad Husain Khan sold the land to

plaintiff, he bad no longer any interest in it : the lands in suit are Nos.

74, 75, and 78, and they were included in the previous purchase by
defendants at auction and form part of the garden known as

"
Bakshi-

wala.
"

They also urgsd that as between the Nawab and themselves
it had already been found that the land belonged to the garden, and
therefore the suit was barred by s. 13, Act X of 1877. as the plaintiff

claims under a deed of sale from the Nawab. The first issue laid

down by the Munsif was, whether the land Nos. 74, 75, and 78 form

Dart of the garden "Bakhshiwala" purchased by the defendants Mohan
[502] and Hira. The second issue was, has the plaintiff a right to sue

and are defendants entitled to possession by virtue of a lease. The
Munsif held upon the auction-sale certificate dated 17th May 1870,
the schedule of property attached in execution of decree dated 12th

September 1869, the copy of the sale notification dated 16th November
1869, and the proceeding confirming the sale dated 4th March 1870, that

only the garden
"
Bakhshiwala

"
was sold, and that the land in dispute

was not sold at auction. It is unnecessary here to give the Munsif's

reasons for the conclusion at which he arrived. On the second issue the

Munsif found that though fhe land in dispute had not formed part of the

garden known as
"
Bakhshiwala" and purchased by defendants at auction,

they nevertheless were in possession of it under a lease tbat bad not

expired at the time of the institution of the suit and it had not been

shown that it had expired up to date. The defendants therefore could

not be ejected.
"
They," and this is an important part of the judgment,"

having acquired the rights of a lessee by payment of consideration, possess
the same title which the lessee did.

" The Munsif also found that s. 13,

Act X of 1877, did not bar the suit. The first Court in its decretal order

with reference to the lands Nos. 74, 75, 78, dismisses
"
the plaintiff's

claim, as it stands at present,
"
and the defendants Mohan and Hira get

their costs. Both parties appealed. I need not refer to the plaintiff's

appeal. The defendants Mohan and Hira contended that, as it had

already in a previous suit been found as between themselves and Nawab
Ahmad Husain Khan, whose representative plaintiff is, that the disputed
land was a portion of the "Bakhshiwala

"
garden, no finding to the con-

trary could be made in this suit, which was barred by s. 13, Act X of

1877. It was also urged, amongst other grounds, that the evidence of

the patwari and exhibits filed showed that the disputed land was a part
of the garden. The Judge reversed the Munsif'a decree, finding that the

defendants had purchased at auction the lands in dispute. On the
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1879 objection of the plaintiff the lower appellate Court also held there was an
Nov. 28. appeal in this case on the part of the defendants, because the Court below

had ruled that the latter were not proprietors but lessees only. The
FULL Judge cited the case of Earn Gholam v. Sheo Tahal (l).

BENCH. [503] The plaintiff appealed to this Courb and his first plea is that,

whereas the claim as against respondents were dismissed by the Court of
2 A. 497

fi rs t instance, the defendants, respondents, could not appeal from that
(F.B )= decree to the lower appellate Court, whose decision was therefore bad in

4 Ind. Jar.
iaw rphis piea ] ec| to the reference of the case to the Full Bench, the

6W- Judges of the Division Bench before whom the appeal came holding
different opinions on the point. Mr. Justice Spankie holding that the

Judge bad been at liberty to dispose of the appeal on its merits,

Mr. Justice Straight doubting whether the decree contained any matter
on which the defendants could be heard in apoeal.

The plea raised by appellant's pleader goes to the extent that, where-
as the suit of the plaintiff was dismissed, the defendants could not appeal,
and the decision of the Judge was bad in law for entertaining it. But
such a plea is opposed to the very terms of s. 540 of Act X of 1877, wlv'ch

expressly declares that an appeal shall lie from the decrees or from any
part of the decrees of the Courts exercising original jurisdiction to the

Courts authorized to hear appeals from the decisions of those Courts.

There is therefore an appeal by right from all decrees. When a decree

has been prepared and signed, an appeal may at; once be preferred. The
form in which it is to be filed is laid down in s. 541. It can only be

rejected for the reasons assigned in s. 543. Once admitted and registered
it must come on for hearing. It may be dismissed under s. 551 and the

judgment of the Court from whose decision the appeal has been admitted

may be confirmed, without issuing notice to that Court or upon the

respondent. Bub there is no room for the contention that the appellate
Court cannot entertain the appeal. The appellant's pleader, however,
was relying on the judgment of this Court dated 24th November 1873,
Pan Kooer v. Bhagwant Kooer (2), in which the suit was to recover

possession of certain lands by setting aside a lease of them. The decree

dismissed the suit, but the judgment contained a finding against the

defendant as to certain items of the consideration for the lease, against
which the defendant appealed, and it was held that the appellate
Court should not have entertained the appeal. I was a party to this

ruling, so far that I concurred in the observations, [504] ot Mr. Justice

Jardine on the point. It was urged in that appeal that an appeal ought
not to have been entertained merely on the ground of error in the judg-
ment when the decree was admittedly correct. In construing the

language of the sections in Act VIII of 1859 regarding decrees and

judgments and decisions the learned Judge observed,
"

It appears to me
that the proper interpretation of this language is that, the appeal must
be strictly from the decree, that is to say, the appellant must object to the

decree before he can be allowed to enter upon his detailed objections
to the judgment. In effect, the appeal is equivalent to an allegation

that the decree is wrong and that the reasons which led to the decree

are, as stated in the lower Court's judgment, insufficient." Summed up
the ruling in that case amounts to this that the appellants must be

aggrieved by the decree. It was held in the particular case then before

the Court that he was not so aggrieved, and the learned Chief Justice

(1) 1 A. 266. (2) H.C.R. N.W.P 1874, p. 19.
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went so far as to say that, read by the light of the plaint, the decree was 1879
not only entirely in appellant's favour, but was positively beneficial Nov. 28.

to him. I am now quite ready to accept the principle that an appellant
must be aggrieved by the decree. But since the ruling of this Court in FULL
1873, Act VIII of 1859 has been repealed, and we have a new Code of BENCH.
Procedure. The language of the sections as to appeals, judgments,
reviews of judgment, is much the same as thac cited in Mr. Justice 2 A. 497

Jardme's judgment. But there are two important points of difference (FB.) =
between the old and the new Codes, first that

"
judgment" and

"
decree" 4 Ind. Jur.

are defined by the latter, and secondly that s. 540 not only allows 644.

appeals from decrees but from any part of decrees. When this section is

read with s. 2, we are in a position to put a more liberal construction

on the words of the first section without going beyond the principle that

an appellant must be aggrieved by the decree.
"
Judgment

"
means the

statement given by the Judge as the grounds of the order or decree by
which a suit or other judicial proceeding is determined. "Decree

" means
the formal order of the Court in which the result of the decision of the

suit or other judicial proceeding is embodied. The decree therefore is not

to be vague or shadowy : it is co have substance and body.

By s. 203, Act X of 1877, the judgment of the Court shall contain

a concise statement of the case, the points for determination, [505]
the decision thereon, and the reasons for that decision. By s. 204,
when issues have been framed, the Court shall state its finding and

decision, with the reasons thereof, upon each separate issue, unless- the

finding upon any one or more of the issues be sufficient for the decision

of the suit. By s. 206 the decree must agree with the judgment, and

amongst other particulars it shall specify clearly the relief granted
or other determination of the suit, and in fulfilling these conditions I

would say that the decree must show the finding and decision on tha

points for determination : otherwise it will not agree with the judgment.
It is true that if tbe decree be found to ba at variance with the judgment,
or if any clerical or arithmetical error be found in it, the Cjurt by this

section can amend it, so as to bring it into conformity with trie judgment, or

to correct such error. The section, however, gives no power to alter or

vary the decree, a review of judgment or an appeal can alone do this.

But a review of judgment can only be allowed under the limitations

imposed by s. 6^3. It could not be allowed merely to enable the

Couro to reconsider its judgment upon the same evidence. If there-

fore a party feels himself aggrieved by a decree and desires to vary,
or alter or get rid of it altoget/her, he claims his right of appeal under

s. 540. Now a decree may not contain all that it should contain, may not

in fact fulfil the conditions of S3. 2 and 206 of the Act. It may in

consequence of omissions operate prejudicially against one of the parties

and thao party may be the defendant, in a suit which is dismissed. It

may be in the highest decree prejudicial to him, for since tho enactment of

Act X of 1877, s. 13 has widely extended the provisions of s. 2, Act VIII
of 1859 and it becomes more than ever imperative to appeal from
a decree in a suit, which may become final within the meaning of

the section, and in which the decree by omissions or otherwise may
endanger the future interests of any pirty. By tha terms of the

section no Court shall try any suit or issue in which the matter

directly or substantially in issue has been heard and finally decided

by a Court of competent jurisdiction, in a former suit, between the

same parties, or between parties under whom they or any of them
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1879 claim, litigating under the same title. The
"
explanations

"
attached

Nov. 28. to the section very clearly show how a decree, if it does not fulfil

all the conditions of the law as laid down in ss. 2 and 206, may
FULL [506] prove hereafter injurious to any party to the suit. If therefore the

BENCH, omissions in a decree are such as to aggrieve any party, and yet are not

such as can be amended by s. 206, it follows that he must appeal in

2 &. 497 order to protect his own interests, and it is perhaps possibly on this

(F.B.)= account that decrees may be appealed not only altogether but in part.

4 Ind. Jur. For it is obvious that a person may be aggrieved by one part of a decree,

644. though be may not be aggrieved by the remaining portion of the decree,

and the remedy, admittedly, in this case is appeal. It seems to me
inconsistent that there should be grounds for an appeal when the matter
of the decree is prejudicial to the interests of a party, and none when the

decree itself is equally injurious to a party in consequence of its omis-

sions. I am therefore led by these conditions to conclude that a decree

which is materially defective, and cannot be amended, is appealable on
that ground alone, and that any party aggrieved thereby may take that

objection, and in support of his objection may refer to the judgment of

the Court whose decree is appealed, and this conclusion is borne out by
the fact that by s. 541 an appellant not only is bound to file a copy of

the decree appealed, but also a copy of the judgment, unless the appellate

Court dispenses with the latter. Now with respect to the case in which
the reference has been made to us, I hold that the decree is defective, not

only because it contains omissions, which, if they had been supplied,

would have at once given admittedly grounds for an appeal, but because

the decree itself does contain matter which laid it open to appeal. It is

defective because it does not embody the result of the Court's finding on
the points for determination, as both parties claimed the ownership of the

lands in dispute, and the judgment declares plaintiff to be the owner and
defendants merely lessees, whereas the decree is silent on the issue. The
omission in this respect makes the decree injurious to the defendants

because they will not be able to plead in any future suit that they were

owners, as this issue in the suit was decided against them finally in the

present suit, if there was no appeal, and therefore s. 13 of Act X of 1877
would be pleaded in bar of a second trial of the issue.

The decree then is open to appeal on this ground, and also because

the words
"
the rest of the claim as it stands at present be dismissed,"

read and interpreted by the copy of the judgment filed with [S07]
the copy of the decree, show that these words are injurious to the

interests of defendants, inasmuch, as they maintain the right of the plain-

tiff to the land as owner, though he cannot have possession at once,

because the lease of defendants had not expired. These words can have
no other meaning and having that meaning the decree limits the rights

of defendants to those which lessees have, and denies their right as

owners, and therefore defendants may be aggrieved by the decree, assum-

ing that they have a case to lay before the appellate Court, and not only
is their appeal in that Court entertainable but it is one that should be

heard on the merits. Holding these views I maintain that the Full Bench

ruling of this Court to which 1 was a party in 1873 (1) is not a bar to the

appeal, whilst the ruling of a Division Bench in which I also was one of

the Judges, Bam Gholam v. Sheo Tahal (2), is strictly applicable, and this

latter decision is the one upon which the Judge of the lower appellate

(1) H.C.R. N.W.P* 1874, p. 19. (2) 1 A. 266,
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Court relied in deciding the point before him as to the admissibility of the 1879

appeal. Nov. 28.

OLDFIELD, J. By s. 540, Act X of 1877,
"
an appeal shall lie from

the decrees, or from any part of the decrees, of the Courts exercising FULL
original jurisdiction to the Courts authorized to hear appeals from the BENCH.
decisions of those Courts." Ib appears to me that the object and effect

of this section are to postpone the right of appeal until the decree or 2 A. 497

formal order embodying the result of the decision of tha suit or judicial (F.B.) =

proceeding has been made, and that on the decree being made, an appeal 4 Ind. Jur.

shall lie from it, as a matter of right, and since in s. 541 it is directed 6W.

that the appeal shall be accompanied by a copy of the judgment (unless

the appellate Court disposes therewith), and since the decree is nothing
more than the formal order embodying the result of the judgment it seems
to me a necessary consequence, and to have been the intention of the

Legislature, to give a right of objecting to the judgment, when preferring
an appeal from the decree.

In the case before us I see no reason why the appeal should not be

maintainable, for whether we regard the judgment or the decree the

defendant is aggrieved by both. Although plaintiff's suit was dismissed,
the judgmeat decided in favour cf the plaintiff's title [508] as against

defendants, and the decree by its order
"
dismisses the suit as it stands,

"

an order which is no proper embodiment of the judgment, and impliedly
allows the plaintiff's title. The decision of this Court in Bam Gholam v.

Sheo Tahal (1) is in point.

STRAIGHT, J. This was a suit to obtain possession by ejectment of

3 bighas, 15 biswas of land numbered 74, 75, 78, and 79, claimed by the

plaintiff under a purchase from the defendant Ahmad Husain Khan. The
sale to plaintiff was admitted by Aha; ad Husain Khan, and with regard
to No. 79, that may be excluded from consideration, for as to that judg-
ment was confessed by defendant Khuman Singh. The other three portions
were admittedly in the occupation of the defendants Mohan and Hira, who
to the plaintiff's claim for possession set up the following pleas,

(i) That they were auction-purchasers of proprietary rights in respect of 74,

75, and 78 ; (ii) That if not purchasers of proprietary rights they were

purchasers of lessee's rights. At the hearing before the Court of first

instance fche evidence was very fully gone into, and the following were the

issues of fact that had to be decided : (i) Whether the lands 74, 75, and
78 form part of the garden

''

Bakshiwala" purchased at auction by the de-

fendants Mohan and Hira : (ii) Has the plaintiff a right to sue and are

the defendants entitled to possession by virtue of the lease. The Munsif
in his judgment very exhaustively deals with these matters, and disposes
of them by finding "that the defendants cannot be ejected from the lands

Nos. 74, 75 and 78 owing to the term of the lease not having expired ;

they having acquired the right of a lessee by payment of consideration,

they possess the same title the lessee did ; therefore the plaintiff's suit

against them is wrong." The terms of the decree are, so far as they
affect the point in this case, these: "That the rest of the plaintiff's

claim as it stands at present be dismissed, that the defendants Mohan
and Hira be considered as exempted (from costs), that the whole of

the costs with future interest at eight annas per cent, per mensem be

paid by the plaintiff." Against this decision of the Munsif both the

plaintiff and the defendants Mohan and Hira appealed to the lower

(1)1 A. 266.
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1879 appellate Court, the ground taken by the latter being, that the Court
Nov. 28. of first instance had wrongly disallowed their proprietary claim. On

[509] the part of the plaintiff, respondent, it was objected, that the decree
FULL of the Munsif being in favour of the defendants they had no right of

BENCH, appeal, and the case couid not ba entertained The Judge rejected the

contention and found the defendants Mohan and Hira to be auction-
2 A. 497 purchasers of

"
proprietary

"
right, dismissing the cross apoeal of the

(F.B.)= plaintiff. Against this decision the plaintiff appealed to the High Court,
Ind. Jur. 4 and the case came on to ba heard before Mr. Justice Spankie and myself,

6H. when there being a difference of opinion between us upon a point of law
it was referred to the Full Bench. The matter has now been very fully

argued, but the whole question resolves itself into this. Does an appeal
lie under s. 540 of Act X of 1877 by a party to a suit., as to whom upon
the face of the decree there is no adverse finding or declaration ? la other

words, can the terms of s. 540
"
shall lie from the decree or from any part

of the decrees" ba so elastically construed as to justify what in the pre-

sent case is practically an appeal from a julgment. No doubt the point
taken for the plaintiff, respondent, i=) somewhat technical and I had every

indisposition to entertain it, but after careful consideration and a close

examination of the Act I can come to no other conclusion than that it

should prevail. The expressions used in s. 540 do not appear to me to

present any ambiguity, ncr do the words "or form any part of the dpcrees"

substantially alter the law as it stood in s. 332 of Act VIII of 1859, upon
which the Full Bench Baling (1) of this Court was given in November,
1873. To my mind language cannot more plainly declare what an appeal
is to be from.

"
From the decrees or any part of the decrees," I turn to

the interpretation clause of the Act only to find a perfectly plain and de-

finite description of "decree" in contradistinction to
"
judgment.""

Judgment
" mean? the statement given by the Judge as the grounds

of the order or decree.
"
Decree

"
means the formal order of the Court

in which the result of the decision of the suit is embodied. In short,

the judgment has no operative effect of itself at all and until its

terms are drawn up in the decree the suit remains open It is the

decree that has effect and must ba enforced, not the judgment,
and what it is to contain and how it is to be expressed are provided

by ss. 205 and 206 of the Procedure Oode. It is altogether idle

[510] and useless for the purposes of the present case to examine, as was

suggested, any proposed Bill now under consideration of the Legislative
authorities for the further amendment of the Civil Procedure of this

country, which may or may not hereafter prevent the recurrence of the

difficulty that now arises. Language can readily be found to alter s. 540
in such a way as to give the fullest power of appeal, but while it remains

as it is and the broad distinction exists between judgment and decree, to

which I have already called attention, it must in my opinion be taken,

that the words
"
an appeal shall lie from the decrees, or any part of the

decrees,
" mean that it is the terms of the decree itself, and nothing but

the terms of the decree, that are to be made the subject of appeal. The
words at the end of s. 540

"
to the Courts authorised to hear appeals

from the decisions of those Courts," so far as the use of the expression

decision is concerned, seem to me in no way to extend the meaning of

what precede them or to have any bearing upon the construction to be

applied. While feeling that the limitation which I hold to exist in s. 540,

(1) H.C.R, N.W.P. 1874, p. 19.



I.] in re P. w. QUARRY 2 All. 511

confining an appeal to the decree, is a somewhat capricious one, and 1879
involves the incongruity, that the Court of Appeal from appellate decrees Nov. 28.

might entertain matters of appeal outside the decree which could not be

dealt with by the first appellate Court, I cannot strain the interpretation FULL
of what seem to me explicit words, because as was urged hardship might BENCH.
arise. Nor does it appear to me that the possible operation of s. 13 of Aot
X of 1877 upon the defendants, respondents, had they not appealed the 2 A. 497

decision of the Court of first instance, in any after proceedings in respect (F.B.) =
of the same property, is a matter that has any relevancy to the present 4 Ind. Jur,

argument. I may, however, point out that it was competent for them 644.

under s. 206 of the Procedure Code to have had the decree put in order

by the Munsif and his finding in reference to their claim duly declared

upon the face of it. Had this course been adopted all difficulty would .

have been obviated, for then "in accordance with his judgment"
(s. 205) he must have decreed them to be

"
lessees

"
and not

"
proprietors,

"

which of necessity would have at once disclosed matter for appeal.
Further than this, s. 13 of Act X of 1877 would under such circumstances

have afterwards become applicable, had they not appealed, because a

Court of competent jurisdiction would not only have
"
heard

"
but have

[511]
"
finally determined

"
their claim. It was suggested in the course

of the argument, that upon the face of the decree itself there was some-

thing that affected the defendants, respondents, in the words
"
as it stands

at present," so as to afford them matter of appeal. At the hearing I

was somewhat disposed to adopt the view and I wish I could do so

now, as it would avoid the necessity of my differing with the rest of

the Court. I cannot, however, upon further consideration see in the

terms of the decree anything but a most positive finding against the

plaintiff and in favour of the defendants, with their costs, and I seo

nothing upon the face of it giving thorn any ground for appeal. No
doubt the decree is most carelessly and inadequately framed and is

altogether out of compliance with s. 205 of the Procedure Code, but

for the reasons I have already given it is the only document to be

looked at for the purposes of appeal, and however full the judgment,
that is ineffectual and inoperative, except so far as it finds voice and

expression, in the words of the decree. But to the extent it goes it deals

with the plaintiff, as a non-suit would in the English Courts, and

relegates him to an assertion of his rights of possession by a fresh

proceeding whenever the proper moment arrives. Under all these circum-

stances I am of opinion that the Judge of the lower appellate Court
was wrong in entertaining the defendants' respondents' appeal and that

the present appeal should be allowed.

2 A. 311 (P.C.) = 7 I. A. 6 = 4 Sar. P.C.J, 99.

PRIVY COUNCIL.

PRESENT :

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith and Sir P. R. Collier.

IN THE MATTER OF F. W. QUARRY. [25th November, 1879.]

Suspension of a pleader for misconduct Act XX of 1865 Special leave to appeal.

The High Court, acting regularly within its jurisdiction, suspended a pleade r

from practice for misconduct.
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1879 The Judicial Committee, not being prepared to say, from the materials before

NOV 25, i' fcbat the High Court's conclusion on a pure question of fact was wrong, refused
' '

to grant special leave to appeal.

p v It would not have followed, even if more doubt had been entertained on such
a question, that an appeal would have been granted against Judges so acting.

COUNCIL.
[512] THIS was a petition presented by Mr. F.W. Quarry, a pleader

2 A. 511 admitted in the High Court of the North-Western Provinces in 1871, for

(P.C.)= special leave to appeal against an order of that Court dated 3rd April,

7 I. A. 6= 1879, suspending him from practice for three months for misconduct as a

4 Bar. P.C.J. pleader.

99. Mr. J. Graham was heard for the petitioner.

JUDGMENT.
Their Lordships' judgment was delivered by
SIR J.W. COLVILE. This is an appeal made to the discretionary

power of the Court to grant special leave to appeal against an order of the

High Court dated as long ago as the 3rd of April, 1879, whereby the

petitioner was suspended for three months from practising as a vakil.

The period of suspension has obviously expired considerably before the

time at which this application is made, and that in itself forms some
ground why their Lordships should not .accede to the application. Their

Lordships, however, do not mean to go so far as to say that, if the effect

of the order had baen to inflict upon the character of the applicant a last-

ing stigma, and there had been a clear miscarriage of justice shown, the

fact that the period of suspension had expired would alone have induced

them to refuse this application. But it appears to their Lordships after

hearing the statement at the bar, and reading the proceedings which have
been filed in support of the application, that the Court below acted within

its jurisdiction ; that upon the complaint of Mr. Bullock, the Judge of the

Small Cause Court, they formulated certain charges, charges which, if

substantiated, would have justified their order, that a rule to show cause

was served upon the applicant, that he put in his answer, that that were
affidavits filed on both sides, that the Court heard both parties, and having
heard both parties made the order which is now complained of. Their

Lordships think that the Court acted within its jurisdiction when they
found upon the evidence that ground was made out upon which the rule

should be made absolute, or rather that enough had been made out to

justify them in suspending the applicant for the time for which they did

suspend him from practice, and, so far as their Lordships can judge
from the materials before them, they are not prepared to say that this

was not aright conclusion. It would not have followed, even [513] if their

Lordships had entertained more doubt on the subject, that they would
have granted an appeal against Judges acting regularly within their jurisdic-

tion upon a pure question of fact. The application must therefore be

refused.

Agents for the petitioner : Messrs. Carpenter d Sons.
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2 A. 513.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

1879
DEC. 1.

MUNIA AND OTHERS (Defendants) v. BALAK BAM (Plaintiff)*

[1st December, 1879.]

Certificate to collect debts Act, XXVII of 1860 Alienation of the Estate of a deceased

person for the payment of his debts Succession,

Where a person to whom a certificate had been granted under Act XXVII of

1860 to collect the debts due to the estate of a deceased Hindu, but who had no
share or interest in such estate, contracted a debt for the purpose of paying debta

due from such estate, and charged such estate with the payment of such debt,
held that the creditor could not by virtue of the acts oc such person claim to

recover the moneys advanced by him to such person from the heirs and estate of

the deceased, even though such moneys had been applied to the liquidation of

the debts of the deceased.

ONE Janki applied, as the widow of one Bisram, deceased, to the

District Court of Cawapore for a certificate under Act XXVII of 1860 to

collect the debts due to Bisram's estate. This application was opposed

by one Munia and oneLachminia, claiming to be the daughters of Bisram,
on the ground that Janki had no right to the certificate, having been the

concubine and not the wife of Bisram. The District Court allowed Janki's

application on the 28th July, 1876, and granted her a certificate on the

12th December, 1876, empowering her to collect the debts due to Bisram's

estate. In the meantime, on the 6th September, 1876, Janki, as the

widow of Bisram and heir in possession of his estate, gave one Balak Bam
a bond for Bs. 1,901, in which she mortgaged a portion of Bisram's real

estate as collateral security for the payment of such money. This bond
recited that the money was borrowed with the object of paying the debta

due from the estate of Bisram. On the [S14] 20;h March, 1877, Munia
and Lachminia, who had sued Janki to set aside the certificate granted to

her and to establish their own right to a certificate, obtained a .decree set-

ting aside the certificate granted to Janki. In February, 1878, Balak
Bam sued Janki, Munia, and Lachminia on the bond of the 6th September,
1876, claiming to recover the debt due thereunder from the defendants

personally and by the sale of the mortgaged property. The defendants

Munia and Lachminia set up as a defence to the suit, amongst other

things, that Janki was not the widow of Bisram and she had therefore no

right of inheritance in his property and was not competent to mortgage
it, and further that she was not competent to mortgage the property in

virtue of the certificate granted to her under Act XXVII of 1860, which
moreover had been granted to her subsequently to the mortgage.

The Court of first instance held that Janki, not being the widow of

Bisram or his heir, was not competent to mortgage his property, and
further that she was not competent to mortgage it in virtue of the certificate

granted to her under Act XXVII of 1860. It also held that, under
the circumstances, the fact that a debt of Bs. 900, due from the estate of

Bisram to one Badri Das, was paid out of the money advanced to Janki on
the mortgage did not make Munia or Lachminia, or the property of Bisram,
liable for the money so advanced. It observed on this point as follows :

* Second Appeal, No. 618 of 1879, from a decree of J. H. Prinsep, Esq., Judge of

Cawnpore, dated the 25th February, 1879, modifying a decree of Babu AbinashGhandar
Bauarji, Subordinate Judge of Cawnpore, dated the 17th June 1878,
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DEO. 1.

APPEL-

LATE
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2 A. S13,

''I hold that a stranger cannot taka upon himself to pay another's debts

without his consent and make him liable to himself by making such

payments : the plaintiff had no business to pay the debts of Bisram without
the consent of his daughters, who were his real and proper heirs : it is not

denied that their consent was not taken by the plaintiff : the plaintiff

cannot therefore make the daughters of Bisram liable for this debt : for

the same reason Bisram's property of which those daughters were
owners is not liable for this debt : the principle of caveat emptor
applies : the plaintiff got the property mortgaged to him by a person who
had no right to mortgage it : he made a voluntary payment without

any consideration : it was an officious act on his part to pay debts

due not by him or his mortgagor but by other persons, and he has no

legal right to enforce the. liability of that act against those persons : 1 hold

therefore that the plaintiff cannot get a decree against the daughters
of the property [315] of Bisram, but he should get a decree against the

person of Janki." On appeal by the plaintiff the lower appellate Court
modified the decree of the Court of first instance, giving the plaintiff a

decree against all the defendants and against the mortgaged property.
The Court observed :

"
She (Janki) had been to all intents and purposes

the wife of Bisram, although not married to him, and, holding a recogni-

sed position in his house for many years, she was competent to so adminis-

ter his affairs as to clear them from the debts of their deceased owner :

the discharge of Badri Das' money-claim was a primary and obligatory

charge on the estate ; the period of his loan for Es. 500 was two years ;

contracted in July, 1874, its time for payment was up in July, 1876,
but it could not be paid off without incurring a fresh loan, which was

accordingly done with appellant in September, 1876 : Badri Das admits

the receipt of the money and return of the mortgage- bonds, and
because Janki took the opportunity to include other necessary charges
in her transaction with appellant, she cannot be held to blame morally
or legally : the money so raised was not for her personal benefit but to

benefit the estate of Bisram, and, until her power to incur the fresh debt

was revok'ed by competent authority, she must be held to have been acting
within the power conferred by the certificate granted in July, 1876 :

moreover it is not proved there has been any waste or misappropriation
by Janki : the debt incurred by her should therefore be borne by the

estate and the persons for whose benefit the act was done : s. 4, Act

XXVII of 1860, affords full indemnity to debtors paying debts to the

person in whose favour a certificate has been granted, the certificate being
conclusive of the representative's title against all debtors of the deceased

person : the presumption is that, since the certificate- holder has the power
to receive moneys in discharge of debts, his right to pay them is equally

good : the appellant refers to the precedent ruling of the High Court,

Hasan Ali v. Mehdi Husain (1), where a sale by a female certificate-holder

was found to be binding upon the minors for whose benefit it was effected,

being valid under the Muhammadan law, and in accordance with justice,

equity, and good conscience, the property having been sold in good faith

and for valuable consideration to liquidate ancestral debts and to meet

[316] other necessary purposes and wants of the certificate-holder and the

minors ; although that precedent has reference to Muhammadan parties,

the principles are equally applicable to Hindus, among whom the payment
of debts is one of the first charges incumbent upon inheritors : the Contract

(1) 1 A, 533.
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Act, IX of 1872, s. 69, also authorises the re-imbursement to a person
paying money for another in the payment of which he is interested : at

the time of payment of Badri Das' claims both Janki and Munia and her
sister were interested, the subsequent decretal order of March, 1879,

recognizing a better right to inherit on the part of Munia and her sister

does not alter the case, nor lessen or remove the liability of Munia and her

sister, as inheritors, to pay the appellant's money-claim conjointly with

Janki, who has also separately appealed against the order which fixes the

liability solely upon her."

Munia and Lachminia appealed to the High Court, contending that

Janki was not competent to mortgage the property of Bisram, being his

concubine and not his widow, that being a stranger her acts could not bind
the defendants, the lawful heirs of Bisraroi, and the certificate granted
under Act XXVII of 1860 to her did not give her authority to mortgage.

Pandits Ajudhia Nath and Nand Lai, for the appellants.
The Junior Government Pleader (Babu Dwarka Nath Banerji), for

the respondent.

JUDGMENT.
The judgment of the Court (PEARSON, J. and Oi/DFIELD, J.) was

delivered by
PEARSON, J. In our judgment all the grounds of appeal are valid

and must be allowed. The reasons for which the Court of first in-

stance exempted the daughters and the estate of the deceased Bisram
from liability to the plaintiff's claim were sound and incontrovertible ;

while those assigned by the lower appellate Court for decreeing the

claim against the appellants and the mortgaged property are untenable.

Musammat Janki was not one of Bisram's heirs ; she had no share or

interest in the estate left by him
;
and she was wholly incompetent to

contract debts even for the purpose of paying debts for which that

estate may have been liable ; and still less was she justified in creating a

charge or lien on that estate. The plaintiff cannot therefore by virtue

of acts done by her claim to [517] recover moneys advanced by him
to her, even though they may have been applied to the liquidation of

Bisram's debts, from his daughters and estate. Accordingly we reverse

the lower appellate Court's decree in so far as it modiBes the Subordinate

Judge's decree, and affirm the latter in its entirety. The costs of the

appeal are awarded to the appellants.

Appeal allowed.

2 A. 517 (F.B. 4 Ind. Jur. 650,

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr, Justice Pearson,
Mr. Justice Spankie, Mr. Justice Oldfield and Mr. Justice Straight.

PREM SUKH DAS AND OTHERS (Plaintiffs') v. BHUPIA AND ANOTHER
(Defendants).'" [5th December, 1879.]

Landlord and Tenant Non-payment of rent Adverse possession Limitation.

The plaintiffs in this suit, alleging that S, through whom they claimed had

given B, who waa represented by the defendants, in July, 1828, the lease of a

Appeal under ol. 10, Letters Patent, No. 4 of 1879.
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1879 certain house on the condition that B should pay a certain annual rent for such

j)EQ g^ house, and, if he failed to pay such rent, that he should vacate the house, such
'

condition being contained in a keraia-nama executed by B in S's favour, sued
the defendants for the rent of such house for two years, and for possession of the

FULL same, alleging the breach of such condition.

BENCH. Held (SPANKIE, J., dissenting) that, supposing that a tenancy had arisen in

the manner alleged the mere non payment of rent by the defendants for twelve

2 A. 817 years prior to the institution of the suit would not suffice to establish that the

(F B ) = tenancy had determined, and that the defendants had obtained a title by adverse

possession, so as to defeat the claim ; for if once the relation of landlord and
4 Ind. Jar. tenant wera established, it was for defendants to establish its determination by

650. affirmative proof, over and above the mere failure to pay rent.

[R., aiA. 514 = 6 A.L.J. 584; 40 C. 173 = 16 C.L J. 202 = 17 C.W.N. 137 = 16 Ind.

Cas. 365 ; 5 Ind. Cas. 350 (351) ; D., 31 A. 318 = 6 A.L.J. 239 = 1 Ind. Gas. 208.]

THE plaint in this case stated that on the 6fch July, 1828, Sifcal Das,

through whom the plaintiffs claimed, had leased a certain house of which
he was the proprietor to one Balwa Bhona, who was represented by the

defendants, on the following condition, viz., that Balwa Bbona should

either provide for the performance of eight days' work yearly as

rent, or should pay him rent in coin at the rate of one rupee per
annum, and that if Balwa Bhona failed to perform this condition

he should vacate the house. The plaint further stated that rent from
- the 6th July, 1875, to the 5th July, [S18] 1877, was due from the

defendants, and the plaintiffs claimed to recover Es. 2 from defendants as

the rent for two years, and possession of the house. The condition to

which the plaintiffs referred was contained in an instrument in writing

styled a keraia-nama, dated the 6th July, 1828, which Balwa Bhona had
executed in favour of Sital Das on becoming his tenant. The defend-

ants set up as a defence to the suit, inter alia, that, as they had not paid
rent for upwards of twelve years, they had acquired adverse possession of

the houee and the plaintiffs were not entitled to rent or to eject them.
The Court of first instance, finding as a fact that the defendants had not

paid rent for the house for more than twelve years, held that defendants

had acquired adverse possession of the house, and the plaintiffs were not

entitled to rent or to eject them. On appeal the lower appellate Court

concurred in this ruling of the Court of first instance.

The plaintiffs appealed to the High Court, contending that, under
the terms of the keraia-nama, the defendants were liable to be ejected,

and that mere non-payment of rent did not deprive the plaintiffs of their

right to recover rent or to eject the defendants on the occasion of non-

payment of rent. The appeal came for bearing before Pearson, J., and

Spankie, J., who, differing in opinion, delivered the following judgments :

PEARSON, J. The claim in this suit is based on a keraia-nama,
dated 6th July, 1828. In so far as the vacation of the bouses in question
is claimed in accordance with the condition stated in that document, the

suit appears to be one for specific performance of a contract, to which
art. 113, scb. ii, Act XV of 1877, is applicable. Neither of the lower Courts

has, however, tried the material issue whether the defendants are bound

by the keraia-nama, aforesaid. If they are in possession of the houses
under the instrument, their possession cannot be held to have been adverse

merely because they may not have paid rent within twelve years. The
plaintiff's claim for rent for the years for which it is claimed appears
to be within the time allowed by art. 110, sch. ii of the Limitation Law
aforesaid. Whether the claim to enforce the condition relating to the
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vacation of the houses be within the time allowed under the terms of 1879

art. 113 may be matter for inquiry and determination. DEC. 5.

[519] Setting aside the decrees of the lower Courts, I would remand
the case for fresh disposal to the Court of first instance, with an FULL
instruction that the costs of this appeal shall follow the event and be BENCH.
costs in the cause.

SPANKIE, J. I cannot regard the suit as one for the specific perform- 2 A - 81?

ance of a contract, and if it could be so regarded, it would be barred by (F.B.) =

lapse of time, for we must accept the finding o-f the Courts below that no * *dd - Jur

rent has been paid for upwards of twelve years prior to the institution of 65^.

the claim. Under these circumstances the plaintiff must have had notice

that the performance of the contract was refused, and he should have

brought his suit within three years from the first default.

But the claim does not profess to be one for specific performance of

a contract. It assumes that the conditions of the lease have been fulfilled

up to the 6th July, 1875, and asks for the amount due in cash at the rate

of two annas for each of the labourers that defendants should have

supplied under the terms of the deed of 1828, and also for possession.
The defendants totally repudiate the proprietary title of plaintiffs, and

deny that any rent was ever paid by themselves or predecessors to

plaintiffs, and allege that they have all along held proprietary possession
of the house.

We cannot in a sacond appeal question the finding of fact that the

rent has not been paid for upwards of twelve years prior to the institution

of the suit. This being so, it appears to me that a claim now to enforce

the terms of an instrument written in 1828, which it is shown have not

been enforced for upwards of twelve years prior to the institution of the

suit is barred, and should be dismissed. I would dismiss the appeal and
affirm the judgment with costs.

The plaintiffs appealed to the Full Bench, under cl. 10, Letters

Patent, against the judgment of Spankie, J.

Babu Oprakash Chandar Mukarji, for the appellants.
Munshi Hanuman Prasad and Shah Asad Alt, for the respond-

ents.

JUDGMENTS.
The following judgments were delivered by the Full Bench:

OLDFIELD, J. (STUART, C. J., PEARSON, J., and STRAIGHT, J.,

concurring] This is a suit to recover two years' rent of a certain house
from the defendants and to eject them from the premises. [520] The

plaintiff's case is that under a deed of lease, dated 6th July, 1828, their

ancestors leased the house to defendants' ancestors on the following terms
that the latter should supply annually eight labourers to the lessor or

should pay a sum of two annas in lieu of supplying each labourer, and on
failure to comply with the terms should be liable to be evicted from the

premises. The answer of the defendants is that the house was built by
their ancestors and has always been held by them in proprietary right,

and that the deed of 6th July, 1828, on which'plaintiffa rely is a forgery.

The Court of first instance, after remarking that no doubt the defendants'

ancestors were located by those of plaintiffs, finds that there has been no

payment of rent within twelve years, and relying on this fact has conclud-

ed that their possession has been adverse and has dismissed the claim.

The Judge has affirmed the decree: he remarks that "there is evidence to

show that the defendant or his predecessors, in times not long ago,
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1879 acknowledged that he was the plaintiff's ryot and had been originally
DEC. 5. located there by the plaintiff's ancestor, Sital, and whatever may be the

dependency of a ryot on his lord I think clearly exists between the

FULL plaintiff and defendant here : probably the land is still the plaintiff's and
cannot be diverted to other purposes or sold by the defendant without

2 A. 517 the consent of the plaintiff, and there probably the plaintiff's interest

(F,B.)= an(j power end, but that plaintiff has a right to eject or take rent is not
Ind. Jar. proved, and the long tenure of defendant without rent is now equivalent
650. to a good title to hold without payment of rent."

Neither of these judgments amounts to an adequate finding on the

question of tenancy, or disposes of the real question at issue whether or

nob the defendants' ancestors became tenants of the plaintiff's ancestors

under the deed set up by the plaintiffs, dated 6th July, 1828, and so became
liable to the payment of rent and to eviction as averred. This question
has not been touched on, nor has the genuineness or otherwise of the deed

even alluded to, and supposing that a tenancy did arise in the manner
contended for, the Courts are in error in supposing the mere non-payment
of rent for a period of twelve years will suffice to establish that it has been

determined, and that defendants have obtained a title by adverse possession,
so as to defeat the claim, for once the relation of landlord and tenant has

been proved, it is for the latter to establish its cessation by affirmative

proof, over and above the [521] mere failure to pay rent. The Courts have
in the present suit to decide whether the deed produced by plaintiffs is

genuine, and established a tenancy on the part of defendants' ancestors,

on the terms alleged, and if so whether defendants have shown that the

tenancy has determined, and that they have held for twelve years since

its determination, If these questions are decided in plaintiff's favour they
are entitled to succeed. We are of opinion that the appeal must prevail

and that a decree should pass in the terms of Mr. Justice Pearson's

proposed order.

SPANKIE, J. It will be seen from the pleas in appeal from the

Judge's decision to this Court that' it is assumed that the relation of

landlord and tenant exists under the lease : secondly, that the Judge bad
nofe determined whether defendants paid or did not pay rent to plaintiffs,

nor had he considered the admission of defendants that they were tenants :

thirdly, admitting defendants did not pay rent for some time still the right
to receive it cannot be destroyed. In second appeal we bad to confine

ourselves to these pleas and no others. It is erroneous to assume that the

relation of landlord and tenant exists or was admitted as regards the

houses. The lease itself refers to thatched and mud-built houses hired to

the defendants. But the first Court found that the houses had been

constructed entirely by the ancestors of defendants, though these ancestors

had been located on the land by the ancestor of plaintiffs. The plaintiffs

sued for rent under the lease, averring that it bad been paid up to 1875.

This the plaintiffs were bound to establish, and it was in issue whether

they were entitled to recover possession of the houses in virtue of

their proprietary right and the rent claimed by them, or whether, no rent

having been paid to them within the twelve years prior to the institution

of the suit, they had lost their proprietary right. The first Court found

that the plaintiffs had never received the rent within twelve years prior to

the institution of the suit : the defendants had repudiated the proprietary
title of plaintiffs in the house. The first Court also found that defendants

had held adversely to plaintiffs for more than twelve years prior to the

institution of the suit. The second Court appeared to me to accept
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the judgment of the first Court
"
that defendants had held over twelve 1879

years adverse possession and therefore had acquired a title against DEC. 5.

plaintiff."

[S22] It seems to me that the rest of the judgment of the lower appel-
FULL

late Court has been misunderstood. The Judge refers to the original BENCH,
location on the land of the persons who constructed the houses which
formed the sarai, and in his view, only so far as the land is concerned is

2 * 817

there any connection between the plaintiff and defendant as landlord and (F.B.) =

ryot. "Probably," observes the Judge,
"
the land is still the plaintiff's

il"l. Jar.

and cannot be diverted to other purposes or sold by bhe defendant without 690 -

the consent of the plaintiff, and there probably the plaintiff's interest and

power end." But the Judge holds the right to take rent or eject the defend-

ants not proved, and that defendants have acquired a good title by long
tenure to hold without payment of rent.

When then the first plea before us in second appeal referred to the

lease of 1828, and the second to the payment of rent and the admission

made by defendant thab he was a tenant and paid rent, it appeared to me
that the Judge had disposed practically of both these pleas in the finding
at which he arrived, and that after such a finding no claim brought under

the lease could be enforced. The plaintiff's allegation and averment that

he had received rent under the lease up to 1875 had broken down, and the

lease had never been in operation, certainly for twelve years prior to the

institution of the suit. The Judge and Court below him also found that

the defendant had acquired a title against plaintiffs by continuous occupa-
tion for a very long period without; payment of rent, asserting their own
proprietary possession as regards the house. Under these circumstances

the lease, having never been enforced within twelve years prior to the

institution of the suit, could not be enforced now, and I thought that the

suit as brought failed and was therefore properly dismissed, and I think

so now and would dismiss the appeal.

2 A. 522.

CEIMINAL JURISDICTION.

Before Sir Robert Stuart, Kt., Chief Justice.

EMPRESS OF INDIA v. Fox. [16th December, 1879.]

Culpable Homicide not amounting to murder Voluntarily causing Hurt Spleen disease

Act XLVof 1860, Penal Code, ss. '299, 304, 321, 3'23.

Where a person hurt another, who was suffering from spleen disease, inten-

tionally, but without the intention of causing death, or causing such [523]

bodily injury as was likely to cause death, or the knowledge that he was likely

by his act to cause death, and by his act caused the death of such other person,
held that he was properly convicted under s. 323 of the Indian Penal Code of

voluntarily causing hurt.

[P., 3 A. 776 = A.W.N. (1831), 132 ; A.W-N. (1881), 112 ; A.W.N. (1887). 144 ; L.B.R.

(18721892) Cr. 179 (182) ;
R , 157 P.L.R. 1913 = 5 P-W.R. 1913 (N.W.F.P.)

Cr.]

THIS was a case called for by the High Court under s. 294 of Act X
of 1872. The facts of the case are sufficiently stated in the order of the

High Court.

Mr. Chatierji, for the accused.
'
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1879 The Junior Government Pleader (Babu Dwarka Nath Banarji), for

DEC. 16. fche Crown.

CB AL JUDGMENT.

JURISDIC- STUART, G.J. This case was first brought to the notice of the

TION Court by a letter from the Government of these Provinces, dated the
'

llth November last, in which letter it was inquired "whether in the

2 &. 522. opinion of the High Court the judgment of the Magistrate was legal and

equitable." On reading this letter it occurred to me that, instead of

returning an answer to it in the same form, it would be better for the Court

to take judicial cognizance of it and to dispose of it under s. 297 of the

Criminal Procedure Code. That course was adopted and the record sent

for. I should state that I adopted this course of action in order to avoid

the discussion and inconvenience experienced by the Government and by
this Court in the well-known Fuller's Case, and also in order to avoid the

suggestion that was made in that case that the Court, although consulted

by the Government in its judicial capacity, had not heard and determined

the matter in the usual way, but simply by letter in reply to the Govern-
ment.

The case has now according to the course of the Court come on for

hearing and disposal by myself, both prosecutor and accused being

professionally represented, the Government by Babu Dwarka Nath

Banarji, the Junior Government Pleader, and the accused by Mr. Chatterji,

barrister and advocate of this Court. Both these gentlemen submitted

their arguments very fairly, although it did not appear that there

was any serious difference between them as to the legal aspect of

the case. I have very carefully considered all that they advanced, and I

have also very anxiously perused and examined the evidence, and I have

arrived very clearly at the conclusion that, in the first place, the

conviction of Fox under R. 323 of the Indian Penal Code was right, and
that the sentence of a [524J fine of Es. 200, or, in default, one month's

rigorous imprisonment, was one which it was within the discretion of

the Magistrate to order, although I myself would have been satisfied

with a penalty of less severity. But the fine has I believe been paid,

and under all the circumstances of the case I am not disposed to interfere

with the sentence by reducing it now.
I observe it is suggested in the police report that the offence was

one under s. 304 of the Indian Penal Code, viz., culpable homicide not

amounting to murder, that is, homicide committed without premeditation.
But in order to a conviction under such a charge, it is incumbent on the

prosecutor to prove that the assault or blow which caused death was
committed or inflicted so recklessly as to show that the offender was
utterly regardless of the consequences of his act. But in the present case

the evidence falls considerably shcrt of such a degree of criminality : it

simply amounts to this that very early on the morning of the 30th

August last Fox, dissatisfied and irritated by the lazy and inefficient

manner in which the punkha cooly Tulsia was managing the punkha,

pulling it slowly and nodding in a sleepy manner while doing so, went up
to him and struck him one or more blows, on what part of his person
does not very clearly appear, whether on the head or on the side, or bther

part. One thing however is clear, and is not disputed, that Tulsia's death
was the result of the injuries be bad so received. But on a fair view

of the evidence it would in my view be unreasonable to hold that Fox
was actuated by the reckless vindictiveness contemplated by s. 304.. He
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simply under a feeling of annpyanoe at the inefficient manner the punkha 1879
was being pulled by Tulsia, and under what may be called a sudden DEC. 16,

impulse, struck him in the way described, The blows were not heavy or

severe, and if Tulsia had been in a healthy condition of body, it is prob- CRIMINAL
able that he would not have materially suffered from them. But he was JuRISDIC-
not in H healthy state. The evidence of Doctor Hilson shows that his

spleen was in a very diseased condition, more than double the natural

size, and thus the weakness of the poor man and his so quickly succumb- 2 &. 522.

ing is explained. And I observe that the police report which states Fox's

offence as one falling under s. 304, Indian Penal Code (culpable homic:ide

not amounting to murder), yet strangely admits that Fox
"
had only seen

the deceased for the first time on the morning he struck him (30th [525]

August), as before that ha was serving with Sergeant Justice of the

Government Railway Police." Doubtless the blow or blows accelerated

Tulsia's death, but that such a result was contemplated or was carelessly

disregarded by Fox as possible, it is in my opinion on the evidence

impossible to believe. Fox appears merely to have acted from a sudden

feeling of annoyance, and to have vented that feeling by an assault, which
on a healthy person would have bsen attended with no injurious conse-

quences.
I cannot conclude this judgment without noticing the allusion the

Magistrate makes to the recorded opinion of the Court in Fuller's Case.

He refers to paragraphs 17 and 18 of the Court's letter in that case, which
deal with the procedure which it is the duty of a Magistrate to follow.

But I may be permitted to refer to other portions of that same letter and
of my own minute which appear to me very clearly to expound the law to

be applied to the present case. In paragraph 24 of the Court's letter in

Fuller's Case it is stated that
"
By the law of India, as by the law of

England, a person causing bodily injury to another who is labouring under
a disorder, disease, or bodily infirmity, and thereby accelerating the death

of that other, is deemed to have
'

caused his death.' Nevertheless, every

causing of death does nob amount to the offence of culpable homicide.

Unless it be proved that a person who has caused the death of another

caused death with the intention (i) to cause death ; (ii) to cause bodily

injury likely to cause death ; (iii) to cause bodily injury as he knew to be

likely to cause death to the person to whom the harm is done ; or (iv) to

cause bodily injury to any person sufficient in the ordinary course of

nature to cause death with the knowledge ; (v) that he was likely by his

act to cause death ; or (vi) that his act was so imminently dangerous that

it must in all probability cause death or such bodily injury as is likely to

cause death the person who has caused death cannot by the law of India

be convicted of culpable homicide of either description." And in

paragraph 25 of the letter it is explained : "Nor can a person be convicted

of the offence of voluntarily causing grievous hurt, unless it be proved
that he caused one of the descriptions of hurt defined in the Code as

grievous hurt, either by means whereby he intended to cause such hurt,

or by means which at the time of employing those means he knew
or had reason to believe to be likely to [526] cause it (Indian Penal

Code, s. 39)." And the Court then goes on fco remark in paragraph 26
that

"
in Fuller's Case there was no evidence that he had committed

any of the kinds of hurt defined in the Code as grievoua hurt
; and

although a person is by law presumed to know and to intend the ordinary
and probable result of his acts, the result could hardly be declared ordi-

nary or probable ; while the circumstances rebutted the presumption of
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1879 intention or knowledge to commit either culpable homicide or grievous
DEC. 16. hurt." The same principle as to motive and intention is also explained in

my own minute in Fuller's Case. In paragraph 23 of that paper I say,
"
It

CRIMINAL would appear from the medical evidence that the spleen of the deceased

JURISDIC- was in such a deceased state that very slight violence, either from a blow

TION. or ^a^> would have been sufficient to have caused death. Indeed, it is

plain that a mere accident to the man, such as his tripping while walking
2 A. 522. or running, might have had this fatal result ;

but that there is nothing in

the case to show that such extreme and perilous sensibility of body was
known to, or could have been reasonably suspected by Mr. Fuller ; and his

guilt or criminal responsibility loould have been the same, and neither more
nor less, if Kathicaru had not died. The letter of the Government of

India goes on to state that 'the death of Kathwaru was the direct result of

the violence used towards him by Mr. Fuller,' and His Excellency in Council

observes that
'

the High Court assumes the connection between the two
events as being clear,' but adding 'yet, on reading Mr. Leeds' judgment,
he does not find that gentleman ever considered the effect, or even the

evidence of this connection.' The portion of the Court's letter (i.e., the

Court's first letter to the Local Government) thus referred to is in these

terms :

'

The medical evidence shows that the spleen was in a diseased

condition ; that death was caused by the rupture of the spleen ; that this

injury might have been caused by moderate violence or by a fall ;
and that

there were no external marks of injury on the body. Under these circum-

stances, it appears that no great violence was used, and that the accused

neither contemplated nor could have foreseen that severe hurt would
have resulted from the degree of violence exerted by him, much less

that it should have been followed by the lamentable result of death.'

It will be observed that Mr. Fuller's not very violent blow and
Kathwaru's death are here stated as connected facts, [527] but not in

such -a way as to show Mr. Fuller's culpability in regard to the death.

In fact, it is unnecessary to dwell on the mere fact of the connection

between the two circumstances, the material and vital, question being,
not whether the death did in fact result from the blow, but whether
Mr. Fuller had such a gutlty knowledge of the probable consequences as to

make him really responsible for the fatal occurrence. But there is nothing
in the record to show any such guilty knowledge on his part or that he
intended to occasion a hurt which would ordinarily or probably cause

death, and every circumstance ought to have been distinctly proved, and
not left to any kind of inference or suspicion." And with respect to Mr.
Leeds' judgment I observed

"
that it distinctly states the fact of the blow

or assault, as it may be called, and also Kathwaru's ultimate death, but
it does not state, and with great respect and deference, I submit it very

properly does not state, these as necessarily connected facts against
Mr. Fuller in the way of measuring his culpability."

The law thus laid down appears to me exactly to apply to the present
case. It is impossible to conclude that Fox could have had in view the

cooly's death as a probable or even possible consequence of bis acts, and
the measure of his culpability is therefore not that fatal result, but only
the blows themselves, inflicted, as these were, suddenly, under an impulse

momentarily excited and not arising from any actual malice against the

man.
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APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Spankie,
Mr. Justice Oldfield, and Mr. Justice Straight.

PHUL KUAB (Plaintiff) v. MURLI DHAR AND ANOTHER (Defendants)
*

[5th December, 1879.J

Mortgage Usufructuary mortgage Hypothecation Suit for money charged on
immoveable property.

M and S executed an instrument in favour of K and Q in the following terms :

"We, M and S, declare that we have mortgaged a bouse situated in Ghaziabad,
owned and possessed by us, for Rs. 300, to K and G, for two years : that we
have received the mortgage-money, and nothing is due to us : that we have put
the mortgagees in possession of the mortgaged property : that eight annas has
been fixed as the monthly interest in addition to the rent of the [528] house,
which we shall pay from our own pockets : that we promise to pay the aforesaid

sum to the mortgagees within two years, and redeem the mortgaged property :

that if we fail to pay the mortgage-money within two years, thci mortgagees shall

be at liberty to recover the mortgage-money in any manner they please."

Held per STUART, C.J., OLDFIELD, J., and STRAIGHT, J, (SPANKIE, J.,

dissenting), in a suit upon this instrument to recover the principal sum
advanced by the sale of the bouse, that the instrument created a mortgage of the

house as security for the payment of such principal sum. Dulliv. Bahadur (1)

distinguised.

[F., A.W.N. (1888) 171 ; R., 21 A. 4 (8)
= A.W.N. (1898) 167.]

THE plaintiff in this suit, which was instituted in the Court of

the Munsif of Ghaziabad, in April 1878, claimed
"
to recover Es. 300, the

principal amount of the mortgage-money, besides the rent of the mortgaged
house, at eight annas a month, under the terms of the mortgage-deed,
and Eg. 70-9-0 on account of interest from the date of ejectment up to the

date of suit, at the rate of one per cent, per mensem, in all Es. 427-1-6,

by the auction-sale of the mortgaged house situated in the town of Ghazia-

bad, under the mortgage-deed dated the 6th November 1868." The
plaintiff stated that the defendants had borrowed Es. 300 from her

deceased husband at mauza Lalyana, and executed a deed of mortgage
on the 6th November 1868, in which they mortgaged their house ab

Ghaziabad : that it was stipulated in that deed that the mortgagee should

remain in possession of the house for two years, on the expiry of which

period the mortgage-money should be repaid to the mortgagee : that

accordingly she held possession of the house for two years, and that on the

24th April, 1876, the defendants dispossessed her. The defendants set

up as a defence to the suit, amongst other things, that the instrument of

the 6th November 1868 created no mortgage of the house, and the plaint-

iff's claim being consequently reduced to one merely for money, the suit

was not cognizable by the Munsif but by the Court of Small Causes at

Meerut. That instrument was in the following terms :

"
We, Murli Dhar

and Sagar Mai, sons of Earn Lai, do hereby declare that we have mort-

gaged a house situate in Ghaziabad, bounded as below, owned and possessed

by us, in lieu of Es. 300, half of which is Es. 150, to Kashi Earn and

* Second Appeal, No. 1260 of 1878, from a decree of B. M. King, Esq.. Judge of

Meerut, dated the 6th September, 1878, affirming a decree of Munshi Bam Lai,
Munsif of Ghaziabad, dated the 16th May, 1878.

(1) H.G.K. N.W.P. 1875, p. 55.
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1879 Ganga Earn for two years : that we have received the entire mortgage-

DEC. 5. amount from the mortgagee, and nothing remains due: that we have put
the mortgagee in possession of the thing mortgaged like ourselves : that

APPEL- eight annas has been fixed as monthly [529] interest besides the

LATE rQn t f the house, which we shall pay from our own pocket: that we
_ agree that we shall pay the aforesaid sum in a period of two years to
^* * the mortgagee and get the thing mortgaged redeemed : that if we fail to

2 A 527 Pav ^ne morfcg age 'amouac within the perioi of two years, the mortgagee
shall be at liberty to recover the mortgage-amount in any way he pleases :

that whatever is laid out by the mortgagee in repairing the house shall be

paid by us at the time of redemption of mortgage : hence these few pre-

sents have been executed by way of a mortgage-deed to serve as evidence."

The Munsif allowed the contention of the defendants and dismissed the

suit. On appeal by the plaintiff the lowar appellate Court also allowed

this contention.

The plaintiff appealed to the High Court contending that the instru-

ment of the 6bh November 1868 created a mortgage of the house and
the suit was therefore cognizable by the Munsif. The appeal was heard

by a Division Bench of the High Court composed of Stuart, C.J. and

Spankie, J.

Munshi Hanuman Prasad and Babu Oprokash Chandar Mukarji, for

the appellants.

The Junior Government Pleader (Babu Divarka Nath Banarji), for

the respondents.

The following judgments were delivered by the Judges of the Division

Bench :

STUART, C.J. In this case it was objected by the defendants, respond-
ents, and both the lower Courts have held, that the claim is one cogniz-
able by a Small Cause Court, and that the Civil Court had no jurisdiction

to entertain the case, seeing that, in their opinion, possession of the house
for two years, as conditioned by the deed, does not confer such a mortgage-

right as would entitle the mortgagee to realize tbe amount under it from
the property. All that the mortgagee is entitled to sue for is Bs. 300,
and for that purpose she ought to proceed in the Small Cause Court.

On the other hand it is contended by the plaintiff, appellant, that there

is a good mortgage of the house to her ; and her plaint shows that she
has brought the suit for recovery of the Ra. 300, which is tbe mortgage-
money, and interest, besides the rent, by [530] auction-sale of the mort-

gaged house, and that the suit is therefore cognizable by the Munsif and
not by the Small Cause Court. This is her only plea, and ifc is the sole

question before us in this appeal. The following is the mortgage-deed :

(After setting out the deed of mortgage, the judgment continued) : If the

first part of this deed stood by itself without reference to anything that was
to follow, it might perhaps be fairly argued that what was really mort-

gaged was not the house itself, but only two years' use of it. But even
if so, there was a mortgage a limited mortgage and such a transaction

is not within the terms of s. 6 of Act XI of 1865. Taken as a whole,

however, the transaction bears a wider aspect, for it states that the mort-

gagors
"
have put the mortgagee in possession of tbe thing mortgaged

like ourselves," and it goes on to provide,
"
that we agree," i.e., we intend

and promise,
"
that we shall pay the aforesaid sum in a period of two

years and get," i.e., the mortgage-debt being then paid, we shall then get,"
the thing mortgaged redeemed," aud then comes a very important
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clause showing that the contingency of the debt not being paid within two

years was kept in view, for it provided that,
"

if we fail to pay che mort-

gage-amount within the period of two years, the mortgagee shall be at

liberty to recover the mortgage-amount in any way he pleases," thatis, he

may either proceed against tfye mortgaged property or against the mort-

gagor personally, and it is added that, whatever is laid out by the mort-

gagee in repairing the house
"

shall be paid by us," not at the end of two

years, but
"

at the time of redemption of mortgage."

It is, therefore, quite clear to me that the deed is an ordinary simple

mortgage-deed, by which the mortgagor's house in Ghaziabad is pledged
as security for the mortgage-debt, the condition as to payment of the

amount within two years pointing to a mere contingency as to the mort-

gagor's intentions, but in no way altering the legal character of the mort-

gagee's right under his deed. The precedent referred to by the Judge
Dulli v. Bahadur (1) does not appear to me to have any application to

the present case. There the defendant failed to carry out his covenant to

put the plaintiffs in possession of a zemindari share, in consequence of

the estate being in the hands of a lessee who, of course, insisted on

[531] his own independent right, and the property itself was not mort-

gaged to secure the debt. Here we have a simple mortgage which

undoubtedly secured the property to the mortgagee until his debt was

paid, the two years' condition being merely in the nature of a contingent

promise or exuectation of releasing the property by payment of the debt

within that time, and not otherwise limiting the plaintiff's rights under
her security. Both the lower Courts are therefore clearly wrong in

holding that the jurisdiction of the Munsif was ousted, and that the case

could only be entertained by the Small Cause Court.

I would, therefore, allow the present appeal with costs, setting

aside the judgment of both the lower Courts and I would remand the case

for disposal on its merits by the Munsif.

SPANKIE, J. I cannot say that the decision of the lower appellate
Court is open to the objection taken by appellant. The terms of the mort-

gage-deed are not denied, and it appears that the mortgage was for two

years, and for those two years the mortgagee was put in possession as

security for the interest rather than the principal. The mortgagors put the

mortgagee in possession of the subject of the mortgage, and agreed to pay
interest at eight annas a month, as well as the monthly rent. If they fail

to pay the amount of the mortgage-money within the period of two years,

the mortgagee would be at liberty to recover it in any .way he pleased, but

the deed does not provide that the house at the expiration of two years
shall remain hypothecated for the payment of the money. It is admitted
that the mortgagee has been put out of possession, and she now seeks to

recover the amount of the money due to her by sale, of the mortgaged
property. The amount in suit is under Es. 500, and the Courts below
have held that there was no real security for the payment of the principal,

and therefore that there could be no decree for the sale of the mortgaged
property. The claim then became one cognizable by a Court of Small
Causes. It was therefore dismissed.

The precedent relied on by the lower appellate Court Dulli v.

Bahadur (1) appears to be in point. The judgment is one to which I

myself was a party, and I consider myself bound by it. [532] But

1879
DEC. 5.

APPEL-

LATE
CIVIL.

2 1. 527,

(1) H.O.R. N.W.P. 1875. p. 55.

911



2 All. S33 INDIAN DECISIONS, NEW SERIES [Yol.

1879
DEC, 5.

APPEL-

LATE

CIVIL.

2 A. 527.

regretting that I differ from the honourable and learned Chief Justice, I

am quite willing, if he should be disposed to refer it, that the case may go
before another Judge. At present I would dismiss the appeal and affirm

the judgment with costs.

The Judges of the Division Bench differing on a point of law,
the appeal was referred under s. 575 of Act X of 1877 to Oldfield and

Straight, JJ. The judgment of these Judges was delivered by

JUDGMENT.

OLDFIELD, J. The question which we have to determine is whether
under the terms of the deed, dated the 6th November, 1868, a mortgage
was created in plaintiff's (appellant's) favour by reason of which she is

entitled to recover the amount she claims by sale of the house alleged to

be mortgaged.
In our opinion there can be no doubt that the deed creates a mortgage

of the house as security for payment of the principal sum, Rs. 300, lent,

and that the plaintiff is in consequence entitled to recover by sale of the

mortgaged property. A pledge is created by the terms,
"
We, Murli Dhar

and Sagar Mai, sons of Earn Lai, do hereby declare that we have mort-

gaged a house situate in Ghaziabad, bounded as below, and possessed by us,

in lieu of Es. 300, half of which is Es. 150. toKashiEam and Ganga Earn
for two years," and the deed goes on to stipulate,

"
if we fail to pay the

mortgage amount within the period of two years, the mortgagee shall be

at liberty to recover the mortgage-amount in any way he pleases." It is

true that a term of two years is entered as the term of the mortgage, but

this term is named with reference to the period within which the obligor

was bound to satisfy the debt, and before the expiry of which the obligee
could not demand payment, and it is obvious that the object of the mort-

gage would be frustrated if it were held to cease after two years, whether
the debt be satisfied or not. The case on which respondents rely and
which is referred to in the judgments of the Courts is distinguishable from
the one before us. In that case the mortgage was a usufructuary mort-

gage for a term of years, and no question arose as to the right to bring the

mortgaged property to sale in satisfaction of the debt. The only question
decided was that the mortgagee could not retain possession of the mortgaged
property after the term of the [533] usufructuary mortgage had expired.
In the case before us, the deed cannot be held to pledge the house for the

payment of interest, and so far the claim to recover interest as secured by
the mortgage of the house will fail. An order will be made in the form

proposed by the learned Chief Justice for remanding the case for disposal
on its merits. The costs of the appeal to this Court and of the Courts

below will follow the result.

Cause remanded.

912



I.] EMPRESS OF INDIA V. SABSUKH 2 All. 534

2 A. 533 (F.B.) = 5 Ind Jur. 49. 1879
DEC. 5.FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, FULL
Mr. Justice Spankie, Mr. Justice Oldficld, and Mr. Justice Straight. BENCH.

EMPRESS OF INDIA v. SABSUKH AND OTHERS. [5fch December, 1879.]
2 A 533

<F.B) =
Prosecution for offence, against puohc justice and offence relating to document given in t_j JQ-

evidence Sanction Nature of sanction necessary - Act XLVof 1860 tpenal Code),
ss 193, 471- Act X of 1872 (Criminal Procedure Code), ss. 463, 469, 470 *'

"Subordination" cf Revenue Courts to the High Court-

Held (SPANKIE. J., doubting), on a reference to the Full Bench, that a Court
of Revenue is a Civil Court within the meaning of ss. 468 and 469 of Act X of

1872.

Httld also that the declining by a Court of Revenue to sanction a prosecution
under SB- 468 and 469 of Act X of 1872, under a mistaken view of the law and
under the impression that sanction was unnecessary, did not constitute sanction.

Held also that under the words "at any time" in s. 470 of Act X of 1872
sanction to prosecute cannot be given after the trial and conviction of the
accused person.

Observations by STUART, C.J., on the "subordination "
of Courts of Revenue

to the High Court within tbe meaning of ss. 463 and 469 of Act X of 1872.

Held by the Judge nuking the reference (STRAIGHT, J ), on tbe case being
returned to him, that the accused persons having been prosecuted without tbd
sanction required by ss. 4GS and 469 of Act X of 1872, all the proceedings were

ipvalid, and must be quashed, and the *ccused must be re-tried, sanction to

their prosecution having been obtained.

[P., 10 A. 582; R., 97 P.L.R. 1903.]

THIS was a reference to the Full Bench by Straight, J. The facts

out of which the reference arose aud the points of law referred are stated

in the order of reference, which was as follows :

STRAIGHT, J. This was an appeal from a judgment of the Court of

Session at Farukhabad. Toe case was argued before me on the [534] 3rd
November last by Mr. Leach, for the appellants and the Junior Government
Pleader, for the Crown. I took time to consiJer judgment, not on the

questions of fact, as to which I was quite satisfied, but; upon the point; of

law that had been raised, and as upon consideration I feel that the matter
is one of very serious importance, I have thought it best to state the

following case for the opinion of the Full Bench.

The appellants were prosecuted for and convicted of offences against
ss. 193 and 471, Indian Pt-nal Code. The false evidence had been given
and the forged document us-ed on the trial of a suit in the Deputy Collec-

tor's Court, in which one Imam Khan, a zamindar, sought to recover

arrears of rent from the appellant Sabsukh. The Deputy Collector found
in favour of the claim, and upon appeal the Collector took the same view,

dismissing the appeal in the following wotds :

"
I believe the receipt to be

a clumsy forgery and now reject the appeal." Thereupon Imam Khan,
the hefore-mentioned plaintiff, presented a petition for sanction of prosecu-
tion in (accordance with tbe provisions of ss. 468, 469. Criminal Procedure

Code, aud upon such petition the Collector made tbe following endorse-

ment : "There is no rule of practice as to giving sanction m Eevenue
cases ; sanction is heing given in criminal cases : the applicant is at liberty

to bring the complaint in the Criminal Court separately ; there is no need
for sanction." Accepting this as a sanction Imam Khan proceeded with

bis prosecution and ultimately convicted the three appellants. The three
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1879 questions upon which I wish to have the opinion of the Full Bench are as

DEC. 5. follows : (i) Is a Revenue Court a Civil Court in the sense of ss. 468
and 469, Criminal Procedure Code? (ii) Can the Collector's endorsement

FULL on the petition for sanction, as above set out, be considered a "sanction"

BENCH w i tn iQ 8 - 470, Criminal Procedure Code ? (iiij Can this Court now,
'

under the words "at any time
"

in s. 470, Criminal Procedure Code, itself

2 A. 533 give the required sanction, assuming the second question to be answered

(F B.)= in the negative ?

3 Ind. Jar. Mr. Leach and Babu Jogindro Nath Chaudhri, for the appellants.

49, The Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

[535] STUAET, C. J. (After stating the facts and the questions re-

ferred) : In answer to the first of these^ questions, I am of opinion that

a Revenue Court is a Civil Court within the meaning and intent of ss. 468
and 469, Criminal Procedure Code. The mischiefs against which these

sections are directed are the giving of false evidence ana usitg as genuine
a forged document. By

"
Civil Court

"
here I understand any Court

established for the administration of civil justice as distinguishable from
a Criminal Court. To bold otherwise would be to give to Revenue Courts

and their suitors unlimited powers of prosecution in such cases, for which
no intelligible reason has been attempted to be offered, or could possibly
be given, the essence of such offences btit g the perjury or false swearing
and falsehood common to all Courts which act uj.on written or spoken
evidence, and it could not for a moment be contended that a Revenue
Court is not such a Court. My attention was directed to s 435 of the

Criminal Procedure Code, which provides for contempts of Court in cer-

tain cases, and in regaid to which the Court before which the contempt
has been committed is described as "any Civil, Criminal, or Revenue
Court." But -these words, so far from demonstrating that the term

Civil Court in ss. 468 and 469, Criminal Procedure Code, was intended

to be used in its restricted sense as distinguishable from a Revenue
Court, to my mitd, when attentively considered, lead to the very opposite
conclusion. This will clearly appear if we read these two sections along
with s. 435, especially in regard to one of the offences mentioned in

s. 435, namely, the offence defined in s. 228 of the Indian Penal Code. This

offence is also included within the category of offences to be found in s. 468.

It will thus be at once seen that, if we exclude the Revenue Court from
s. 468, we bring that section into direct collision with s. 435. Section 435
mentions the offences, including that under s. 228, Indian Penal Code,
which it contemplates

"
as committed in the view or presence of any Civil,

Criminal, or Revenue Court," and it goes on to provide that "the Court

may cause the offender, whether he be a European British subject or not,

to be detained in custody, and at any time before the rising of the Court
on the same day, may take cognizance of the offence, and adjudge the

offender to punishment, by fine not exceeding Rs. 200, and, in default of

payment, by imprisonment in the civil jail for a period not exceeding one

month, unless such fine be [536] sooner paid. In every such case, the

Court shall record the facts constituting the offence, with any statement the

offender may make, as well as the finding and sentence. If the offence

is under s. 228 of the Indian Penal Code, the record must show the nature

and stage of the judicial proceeding in which such public servant was
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sitting, and the nature of the interruption or insult offered." Here we 1879
have provision made for all the three kinds of Gourbs, the Civil and DEC 5.

Revenue as well as the Criminal, taking notice of, and punishing for

without complaint or commitment, the offence mentioned in s. 228, Indian FrjLL
Penal Code, while if the very same offence is prosecuted for under BENCH
s. 468, there must be a "complaint," but the offence "shall not be entertain-

ed except with the sanction of the Court before which it was committed." 2 A. 333

This, however, is not inconsistent with s. 435, which provides for the (FB.) =
case of the Court taking summary cognizance of, and punishing for, the 5 ind Jar,
offence committed before itself, for which purpose, it is obvious, no 49.

separate or express sanction is necessary, the Court showing its mind
in that respect by the summary proceeding provided for. Now, quite

consistently with this view, s. 468 contemplates the same offence being

entertained, not in the summary form provided for by s. 435, but by
~~cnplaint and commitment, in which the recorded sanction of the Court
oefore which the offence was committed is necessary, because from the

nature of the case that consent cannot otherwise be made to appear, and
the same argument of course applies to all the other offences mentioned
in s. 468, Criminal Procedure Code. This reasoning appears to my mind
to be conclusive for holding that the term

"
Civil Court" in that section

is meant to include those Civil Courts at least mentioned in s. 435 as

distinguishable from Criminal Courts, and that therefore we are not

driven to what I must call the incongruity I might go the length of

saying the mischievous incongruity of holding that an offence that

can be summarily entertained and punished by a Revenue Court, cannot

be entertained or punished by the more deliberate procedure of complaint
and commitment under s. 468. It is our duty to make the law as

consistent and rational as we possibly can and not to leave its apparent
contradictions and inconsistencies unsolved without every effort of expla-
nation and reconcilement being used, and for that purpose to apply such

principles of reasonable exposition as will fairly remove these contradic-

tions and [537] inconsistencies, by showing that they are only apparent
and not real. And in doing this we simply, in my opinion, fulfil the duty
incumbent on us to give such a degree of just expansion to tbe letter of

the law as will effectually satisfy its spirit and intendment, and we
would not do that, in the case before us, if we excluded Revenue Courts

from the provisions of s. 468, Criminal Procedure Code.

My answer to the second question is that the Collector's endorse-

ment on the petition for sanction was not "sanction" within tbe meaning
of s. 470, Criminal Procedure Code. On the contrary, it appears to me
to be rather in thena ture of a refusal to give sanction ; for the Collector

ends his endorsement with these words :

"
There is no need for sanction,"

and he must be taken therefore not to have given it.

As to the third question I entertain considerable doubts, although if

we have the power, I do not think we should under the circumstances be

justified in giving sanction at this stage of tbe case. If the Revenue
Courts were as a jurisdiction generally subordinate to this High Court we,
of course, could give sanction, but whether under the words "at any time"

in s. 470 we could now give such sanction eo as to validate the trial,

conviction, and sentence before the Judge, is a question attended with

considerable difficulty. I rather incline to the opinion that the words
"
at any time

"
were intended to mean at any time during the trial, seeing

that it is for tbe purpose of such trial that tbe sanction is required, and

without it the trial could not proceed, and that after conviction and
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1879 sentence there is nothing to follow for which the sanction may be asked.

DEC. 5. ^he question, however, whether the Revenue Courts are, as a jurisdiction,

legally and technically subordinate to this High Court; ia also a very

FULL difficult; one. They may be subordinate in a certain sense, i.e., in those

BKNCH cased where there is an appeal r,o this Court within sa. 189, 190 and 191
*

of the Rent Act XVIII of 1873, but in regard to all other cases there is

2 A. S33 no appeal ad no subordination. This is shown by the plaint in the

(F.B.)=
revenue suib which is included in the record before us, and from which

5 lud. Jur. ik anpears that the suit was to recover rent, Rs. 36, principal, and

49 t
Rs. 5-1-0, interest, in ail Rs. 41-1-0. Ic is, therefore, quite clear that so

far as this case is concerned there is neither subordination on the

part of the Collector nor control on our part. That however, I quite

[538] admit is a different question fro 0.1 tue general proposition I have

indicated, viz., whether in the light of jurisdiction generally the Revenue
Court; is amenable to ihe High Court ? I rather incline to the opinion
that; as a jurisdiction the Revenue Court is not subordinate to the High
Court. The policy of the Act (upon which I express no opinion) was

clearly to exclude all interference whatever by the Civil Courts, and

especially by this High Court, for it was in consequence of judgments by
this Court which were deemed inconvenient by the Revenue authorities

that the Rent; Act XVIII of 1873 was passed. Therefore as a general

question I should hold that the Revenue Courts were not subordinate to

this Court, and that conclusion lends considerable force to the case before

ua, seeing that it was not one which could by any means be brought
under our appellate or revisional jurisdiction. Another difficulty has

been stated, viz., whether under s. 15 of the High Courts' Act this

Court has any control or superintendence over the Revenue Courts.

That again depends upon whether the Revenue Courts are subject to our

appellate jurisdiction within The meaning of the Act. But that again

depends on what is there meant by
"
appellate jurisdiction.

"
Does it

mean appellate jurisdiction generally, or can it be held to be understood as

appellate jurirdiction within the limited meaning and application of the

Rent Act? The latter, as it appears to me, cannot be taken as the true

construction. The kind of subordination and control given usinctrtain
cases by the Rent Act is something diffeient frcm, because less than,
the "superintendence" mentioned in s. 15 of the High Courts' Act"-. By
these remarks I have indicated the doubts and difficulties which appear
to me to stand in the way of a distinct answer to Mr. Justice Straight's
third question, although, under any circumstances, I should be opposed to

giving sanction in the present case.

PKAESON, J, 1 entertain no doubt that a Revenue Court is a
Civil Court within the meanitg of the term "Civil Couit" as used in

ss. 468 and 469 of the Criminal Procedure Code. In those sections Civil

Courts are broadly distinguished from Ciiminal Courts. There is no reason

to suppose that by the terms "any Civil Couit" only the ordinary Civil

Court is meant. The object in view is to prevent wanton, groundless or

malicious prosecutions of the offences therein mentioned, by requiring the

sanction of the [539] Courts in or before or against which those offences

may be commixed to the prosecution of them. It is impossible to suppose
that the restriction thereby imposed on such prosecutions is applicable

only to such offences committed in or before or against the ordinary Civil

Courts, and not equally to similar offences committed in or before or

against the Revenue Courts which, not less than the ordinary Civil Courts

try and determine suits of a civil nature.
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I am of opinion that the Collector's order on the petition praying for 1879
sanction of prosecution in the case before us cannot he hold to have given DEC. 5.

the sanction prayer! for. On the contrary, under a mistaken view of the

law, and under an impression that sanction was unnecessary, that officer FULL
distinctly declinpd to give his sanction, and left the petitioner to proceed BKNCH.
in the matter of his own motion.

I am further of opinion that sanction cannot now be retrospectively 2 A 333

given bo the present proceedings, although fresh proceedings may be (FB)=
sanctioned by competent authority. Sanction H an essential preliminary 5 lad. Jar.

to the institution of proceedings and the entertainment of a complaint. 49.

The foregoing remarks embody my views on the three points referred

to the Full Bench.

SPANKIE, J. I confess that I entertain doubts in answer to the first

question whether a Rwenm Court is a Civil Court in the sense of ss. 468
and 469 of the Criminal Procedure Code. A R Avenue Court ha** been

defined in cl. (9), s. 3 of Act XIX of 1873. In s. 93 (a) of Ant XVIII of

1873 the Courts of Eevenue are distinguished from other Courts, and
certain suits are made cognizable by Courts of Revenue and no other

Courts, and as Courts they have their own procedure, vide. s. 104 of the

Act.

In s. 204 (a) if the presiding officer of a revenue Court considers that

any question or issue involving a point of law is more proper for the deci-

sion of a Civil Court, such officer is to act in the manner prescribed by
the section. Here Civil Courts are distinguished from Revenue Courts.

Again in s. 205 (a) on a question of a power to takecoenizanca in any suit

instituted cr on any anpeal presented in a Civil or Revenue Court, the

Judge or presiding officer may refer [540] the matter to the Hieh Court.

Hare again the two Courts are clearly ni^t-.'nffuished. Section 435 of the

Code of Criminal Procedure in chapter XXXII provides for certain cases

of contempt committed in the view or presence of any Civil, Criminal, or

R'V^nue Court. Here are thrf-e Courts clearly distinguished. But under
s. 467, in all offenoes under chapter X of thq Penal Co^e, not including
those falling within ss. 435 and 436 of the Criminal Procedure Code, no

complaint whatever (except where the proviso attached to the section ao-

plies)can be en f ertained without the sanction or except on the Complaint
of the public officer concerned, or of his official superior. When we
come to the words of s. 468 of the Criminal Procedure Coda, the

reference is to the offences und^r the sections cited before or against a Civil

or Criminal Court, and in smh cases sanction is rpquired, and ifc is the

same wi'h s. 469. If Revenue Courts are included in the word ''Civil,"

why are the three Courts distinguished separately in s. 435 ? It may
be asked why should sanction be nec^s^ary in Civil Courts and not in

Rjvenui Ciurts? This I cannot exnlain : nor am I hound to explain the

reason. But after the recognition by f,he Code of the Revenue Courts,

some^.hing more appear* to me to be intended than the use of the word
"
Civil

"
as opnosed to Criminal. I admit that in s. 19 of the Penal Code

"
Judge

"
denotes not only every person who is officially designated as a

Ju lg<*, but also evfry person who is flmoowered hv law to give, in any
legal proceeding, civil or criminal, a definitive judgment, &i. Buh a Judge
is also a "public servant" (s. 21), and the definition is intended to apply
to the sections in the Penal Code which relate ^o Judges and public servants,
and "Civil" is doubtless broadly opposed to "Criminal." The reference in

s. 2 of the Rent Act to this section of fcbe Penal Code and the Illustration

(a) makes the Collector a Judge for the purposes of the Penal Code and no
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1879 further. I simply say that s. 435 recognizes the three Courts, and ss. 468
DEC. 5. and 469 recognize two only. It may, however, be observed that s. 643 of

the Civil Procedure Code, which replaces ss. 16, 17, and 19 of Act XXIII
FULL of 1 861 , provides the procedure in caaes pending before any Court (to which

BENCH, of course the Code applies), when there appears to be sufficient ground
for sending for investigation to any Magistrate charges of certain offences

2 A. 533 under the Penal Code. As the Courts have the power to act thus conferred

(F.B.) = upon them by [841] s. 643 of Act X of 1877, it may he that it was thought
5 Ind. Jar. desirable that sanction should be given in those cases of complaint in which

49. the Court itself had not taken action, and this with a view to cheek base-

less complaints. Bub I cannot find any such power given by the i rocedure

in Eevenue Courts to the presiding officers of those Courts. In the draft

of the new C'ide of Criminal Procedure as amended, I find that s. 196
amends ss. 467 and 468, by els. (b) and (c), so as to prevent any
possible doubt arising on the point referred to us, because it refers to

offences committed before or
"
against any CourS," and therefore all

recognized Courts are included, and sanction of the Court or of some
other Court to which it is subordinate is required. In s. 476 of the

amended draft Bill the words
"
any Court

"
again are used, and any

Court is empowered to send nn accused to the Magistrate. If this were
the wording of the present Code, and s. 467 included all the sections

in s. 196 of the pronosed amended Act, then we would have easily

disposed of the present reference, as any Court could have sent the accused

to the Magistrate for inquiry on a charge of giving false evidence. But
under s. 478 the words

"
any Civil Cuirt

"
are us*d, and a larger power

is given to such Court in cases in which the offence is triable by the

H'gh Court or Sessions Court exclusively. Here it may be that, although
all Courts mav send an accused person to the Magistrate for inquiry into

offences, only the regular Civil Courts may in certain cases actually
themselves commit the offenders. I may also add that in s. 480, which
is to ranlace s. 435 of the present Code, in respect of certain cases of

contempt, the words
"
Revenue Court

"
are not used. It is sufficient

that the offence is committed in the view or presence of
"
anv Court." I

think, therefore, I have shown that there is some room for douht whether,
under the wording of ss. 468 and 469 of the Criminal Procedure Code
now in force, any sanction is required before a prosecution for giving false

evidence in a Revenue Court is entertained. I say room for doubt, for it

does seem anomalous that no provision has been made for such a rase as

that referred to us in the Revenue, when full provision for similar offences

has been made in regard to the Civil Courts. I should have been glad if

it had been otherwise and to have concurred with my honourable col-

leagues on this question as on the others referred to us.

[542] In reply to the second question I do not find that the

Collector's endorsement on the petition for sanction amounts to, or can

be considered, a sanction within the meaning of s. 470 of the Criminal

Procedure Code.

It) answer to the third question, I consider that, if sanction ia

necessary, it is too late for this Court at this stage of the case to grant it.

The blot occurs at the outset. There was no jurisdiction to entertain

the complaint in the first instance, if sanction was necessary. The error

too was not one that occurred af'er the complaint was entertained, and

therefore might be condoned un^er the terms and subject to the proviso of

a. 283 of the Code of Criminal Procedure.
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I may add that I cannot find that the Board of Revenue has ever 1879
made any rules under s. 211 of Ait X VTII of 1873 and s. 256 of Act XIX DEC. 5.

of 1873 for the practice and procedure of Ravenue Courts on complaints
of the nature before me.

STRAIGHT, J In reply to the first question submitted by me to the BENCH.
Full Bench for its opinion, I h-ive to say that, in my judgment the

Revenue Court is a Civil Court in the sense of ss. 463 and 469, Criminal
Procedure Code. I think that the alternative expressions "Civil or Crimi-

B ')
=

nal Court
"

are intended to include all tribunals concerned in the
'

administration of Civil or Criminal Justice, before which
"

judicial pro-

ceedings" are held, as define Hn the interpretation clause of the Criminal
Procedure Code. I have in vain sought to discover any intelligible reason

why a distinction should have been drawn by the Legislative authorities

between Revenue Courts oa the one hand and Civil and Criminal Courts
on the other. Sanction aopaars to be just as desirable and necessary in

either case. Moreover by s. 2 of the Rent Act (XVTII of 1873) it is

specially provided that Illustration (a) of s. 19 of the Penal Code shall be

read as if it applied to that Act, the eff^c*; of which is to declare that a

Collector exercising powers under Act XVIII of 1873 (as in this case) is

a Judge. Therefore you have a
"
Judge

"
and a

"
judicial proceeding,"

which it must be admitted is of a civil character. It is true that the

Rent Act draws a distinction between Revenue and Civil Courts, but

that is merely for convenience of expression and to avoid confusion, and
in no way interferes with the [S43] Revenue Court falling within the

generic term Civil Court, as used in ss. 468, 469 of the Criminal Procedure

Code. Consequently I think the Collector's sanction to the institution of

the prosecution ought to have been given, and that without it the whole
of the proceedings before the Magistrate and the Court of Session are

void.

In answer to the second question, I am very clearly of opinion that

the order endorsed by the Collector on the complainant's petition can

by no twisting of terms or distortion of language be construed into a

sanction.

As to the third question, I do not think that the words "at any time
"

in s. 470, Criminal Procedure Code, give the Court power, after convic-

tion and upon appeal or revision, to grant a sanction, and so to validate

proceedings otherwise invalid from their inception to their close. It

appears to me that, for the purpose of determining what those words

mean, ss. 468, 169 and 470 must be read together, and so treating

them, the construction seems to be that a complaint for any of the

enumerated offences shall not be entertained, except when the sanction

of the Court before or against which an offence has been committed is

previously obtained. In other words, if I take the correob view, the

required sanction is a condition precedent to the very first commencement
of the prosecution. The term "complaint," as used in the Criminal

Procedure Code, has a perfectly intelligible meaning and requires no
de6nition on my part. Apart from this, it appears to me there is a

provision of the Code that places any question upon the point I am now
discussing almost, if nob entirely, beyond dispute. I refer to s. 142, which
enacts that nothing in that or the preceding section shall

"
authorise a

Magistrate to entertain a complaint of an offence without sanction, where
such otfence by any law in force may not be entertained without

sanction." I may also point out that in s, 466, Criminal Procedure
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1879 Code, the sanction there provided must be given
"
before the commence-

DEC. 5. ment of the proceedings
"

Under all the circumstances already adverted

to, and endeavouring to place a reasonable and practical construction

IFOLL on the words "at any time," I cannot b'ing mvs^lf to give them

BENCH. ^ne snlargei interpretation contended for by the Junior Government
Pleader. To do so would appear to m? to open the door to [544]

2 A. 333 the very noischief tin Act was intended to guard against, namely,
(FB.)= the indiscriminate institution of prosecutions by private persons for

5 Ind. Jur. offences agiinst public justica committed in contempt of and against
49. Civil or Criminal Courts, for their own ends and objects, without any

check. If my view of the section is in3orrect, then there is nothing to

prevent a person, except the watchfulness of the Magistrate, from putting
the criminal law in motion to harass or oppress another with whom he

has been unsuccessful in litigation, and to defer obtaining or attempting
to obtain the sanc'ion of the C >urt before which his suit has been tried

until the latest possible moment. To my mind prosecutions for the

offences enumerated in ss. 468 and 469 must have the stamp ar.d counte-

nance of the offended Court, otherwise thev fall to the ground. My
answer therefore to the third question submitted is in the negative. Upon
receipt of the decision of the Full Bench, I will dispose of the appeal.

OLDFIELD, J. I quite concur in the view of the law taken by
Mr Justice Straight.

The case having been returned to the Judge making the reference,

the following order was made :

ORDER (FINAL).

STRAIGHT, J. The practical effect of the decision of the Full Bench,
upon my reference of this case, is that the whole of the proceedings against
the appellants from the commencement must be quarried ; the investigation
before the Magistrate and the trial in the Sessiors Court being invalid by
reason of the ahsence of the Collector's sanction to the institution of the

prosecution. The charge is of so serious a character tl>at the matter

cannot he allowed to rest, and in the interest of public justice it is

essential that the accused, who seem to havj been most properly convict-

ed on the facts, should not escape by reason of the technical difficulty

that has arisen. There must, therefore, be a re-trial, and 1 accordingly
order that the record be remitted to the Magistrate of the District

through the Sessions Judge. Application must be made to the Collector

for his sanction to the proceedings, and his attention must of course be

called to the judgment of this Court as to the l^gnl necessity for its

being given. When the sanction has been obtained the prosecution
must be continued in ordinary course to committal, and after that to

trial before the Court of Session. Of course shonll the accused be again

convicted, the Sessions Judge will, in inflicting [545] punishment, have

regard to the length of time during which they have already undergone
imprisonment.
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2 A, 545 (FB.). 1879

FULL BENCH. DEa 5)

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, FULL
Mr. Justice Spankie and Mr. Justice Oldfieid. BENCH

JAGA NATH PANDAY (Plaintiff) v. Pfua SINGH (Defendant).* 2 A. 843

[5th December, 1879.] j[F.B.),

Grant of land exempt from revenue Grant of land exempt from rent Regulation XIX.

of l7.-3. s. 10 Regulation XLI of 1795. s. 10 Act XV11I of 1873 uV W P. Rent

Act).ss. 30, P5 Act XIX of 1873 (#.T7.P. Laud Revenue Act), ss. 79, 241

Jurisdiction of Civil Court.

The plaintiG in this suit claimed the possession of certain land in virtue of a

grant thereof to him, not merely of the proprietary right in sunh land, but of

the rents of the same undiminished by the payment of the revenue assessed

thereon, which the grantor took upon himself to pay.

Held by STUART, C J., PEARSON J
,
and OLDFIELD, J ., that the grant

was null and void and liable to resumption, with reference to s. 10 of Regulation
XIX of 1793 and Regulation XLI of 1795. and s. 30 of Act XVIII of 1873 and
B. 79 of Act XIX of 1873.

Per SPANKIE. J., than the question whether the grant was null and void with
reference to those Regulations and Acts did not arise, as the grant, on the facts

found by the Court bslow, was not one within the terms of those Regulations.

Held per STUART. J , PEARSON, J., and SPANKIE, J., that the suit was
cognizable by the Civil Courts.

THIS was a suit for the possession of twenty-nine bighas, ten biawas,

of
"
knshnarpan

"
land. The plaintiff stated in his plaint that the land

in suit was granted to him by Eijah Bamadhin Singh, whom the defend-

ant Sheobachan Kuar represented, as
"
krishnarpan," that he bad enjoyed

the profits of the land, and that on his instituting a suit for arrears of

rent, Sheobachan Kuar intervened and denied that he was in possession
of the land. Sheobachan Kuar set up as a defence to the suit, that

Eamadhin Singh bad not granted the land to the plaintiff as
"
krishnar-

pan," that the plaintiff had not obtained possession of the land, and that

the grant, even if it were made, was invalid. Prag Singh, who had pur-

chased the rights and interests of Sheobachan Singh in the village in

which the land in suit was comprised in the execution of a decree, set up
the feame defence to the suit. The Court of first instance fixed as issues,

(i) Could Eamadin Singh make a grant of the land as [546]
"
krishvar-

pan," and did he make such a grant in the plaintiff's favour, and has the

plaintiff been in possession of the land in virtue of the grant, and (ii) If

the grant were made, can Sheobachan Kuar resume the land ? With
reference to these issues the Court of first instance found that Raimdhin

Singh had made a charitable gift of the land to the plaintiff by way of
"
krishnarpan." that mutation of names bad been effected, and that the

grantee had received the profits of the land through the agents of the

grantor. The Court then made the following observations on the issues :

"
The reason why the Deputy Collector first refu'ei to enter the plaintiff's

name was that it was not represented to that officer what arrangement
had been made for the payment of the Government revenue, and it. was
not until the presentation of an application by the Rajah's apent and the

verification of the petitions of both parties that the D.-puty Collector gave
orders for mutation of names, the aforesaid application being to the effect

Second Appeal, No. 351 of 1878. from a decree of M. Brodburst. Esq., Judge of

Benares, dated the 6th Marnh 1878, reverin a decree of Rai Bakhtawar Smgh, Sub-
ordinate Judge of Benares, dated the llth December 1876.
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1879 that the Rajah had merely made a grant of his own title and the Govern-
DEO. 5, ment revenue would not at all thereby suffer, that the croprietor of the vil-

lage was responsible for it as formerly, and that the grantee would merely
FULL retain the title of the grantor : in these Provinces, charitable grants of

BKNCH. lands are generally made to the Brahmins by Rajahs and zemindars out

of their estates, and the grantees are allowed to remain in possession and
2 A. 543 their possession has also bean confirmed : now, inasmuch as Sheobacban
(F.B.). Kaar's ancestor made a gift to plaintiff of the title to the profits of the

land, the said Sheobachan Kuar cannot resume that title: moreover
the grant being a charitable gift (dan) cannot be revoked, in accord-

ance with the Hindu law: there can be no doubt that the owner of

the village had the power to make a gift of whatsoever title he pos-

sessed, for his own benefit in the next world." On appeal by Prag

Singh the lower appellate Court found that the land had been granted
to the plaintiff as

"
krishnarpan," about eleven years before the suit

was brought, but that the plaintiff had not bean put in possession of

the land, that he had not collected the rents of the land from the ryots,

but that such rents had been collected, together with the rents of the

other lands of the village, by the agents of the grantors, and that such

agents occasionally paid a portion of the moneys so acquire"! to the

plaintiff. It held, with reference to [547] 8. 10 of Regulation XIX of

1793 and Regulation XL! of 1795, that the grant was null and void,

and dismissed the plaintiff's suit, with the following remarks :

"
I find

that Rijah Ramadhin Singh was not; empowerei to make a .grant of
'

krishnarpan
'

land, and that though Jagan Nith Panday may possibly
have sometimes received cash from the Rajah's kirinda. while that person
realized from the ryots who cultivated the land in suit, he, Jagan Nath

Panday, was never actually placed in possession of the land, and. with

reference to these remarks, I allow the appeal and reverse the judgment
of the lower Court."

The plaintiff annealed to the High Court. The appeal came for

hearing before a Division Bench composed of Pearson, J., and Oldfield, J.,

which referred to the Full Bench the question whether the grant was null

and void, and whether the suit was maintainable and properly instituted

in the Civil Court, the order of reference being as follows:

OLDPIBLD, J. The suit has been brought bv the plaintiff to recover

possession of certain krishnarpan, or rent-free, land, on the ground that a

grant thereof, exempt from the nayment of rent to the grantor, was made
to him by the former owner, Rajah Ramadhin, and that the defendant

who has purchased the estate in which the land is situated has dispossess-

ed him. It seems sufficiently shown that there was a complete gift of

this land to the plaintiff on the part of the Rajah, his name was entered

in the revenue papers in respect of the holding, and the rents, though
collected by the Rajah's agent, wera collected on the plaintiff's behalf, and
for his benefit and enjoyment, but a question arises whether the grant is

one of these which are null and void by the exoress provisions of the law.

The law apolioable to the orovinca of Benares is Regulation XLI of

1795, s 10, which, mutatis mutindis, re-enacts s. 10, Regulation XIX of

1793, and by it all grants for holding land exemot from the payment of

revenue, whether exceeding or under fiffcy bighas, that have been made
since the beginning of the Fasli year 1196, or that may be hereafter made,

by any other authority than that of the Governor-General in Council are

declared null and void, and no length of possession shall be hereafter

[548] considered to give validity to any such grans, either with regard to
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the property in the soil or the rents of it ; and every person who now 1879

possesses or may succeed to the proprietary right in any estate, or who DEC. 5.

now holds or may hereafter hold any estate in farm of Government, or of

the proprietor, or any other person, and every officer of Government OLL
appointed to make the collections from any estate or taluq held khas, is BENCH.
authorized and required to collect the rants from such lands at the rates

of the pargana, and to dispossess the grantee of the proprietary right in 2 A. 545

the land, and to re-annex it to the estate or taluq in which it may be (F.B.).

situated, without making previous application to a Court of Judicature, or

sending previous or subsequent notice of such dispossession or annexation

to any officer of Government. The invalidity of these revenue-free grants
was affirmed by s. 28, Act X of 1859, the only alteration in the law being
that the proprietor was henceforth to dispossess and collect the rents and
re-annex the land to the estate by application to the Collector and not on
his own authority. Then s. 30, Act XVIII of 1873, and s. 79, Act XIX
of 1873, were enacted as follows:

"
And whereas all grants (whether in

writing or otherwise) for holding land exempt from the payment of rent

which have been made since the first day of December 1790, by any
authority other than that of the Governor- General in Council, were
declared by Bengal Regulation XIX of 1793, s. 10, to be null and

void, and like provisions have been by divers Rogulations applied to the

several parts of the territories to which this Act extends, and the said

RegulaMon XIX of 1793 also provided that no length of possession should

be considered to give validity to any such grant, either with regard to the

property in the soil or the rents of it, it is hereby enacted as follows
"

:

and then follow provisions for the resumption of such grants. It will bo

seen that the language of the above sections differs from that of the old

Regulations to which they refer in thig important particular, namely, that

whereas the grants in che old Regulations are called grants of land held

exemot from payment of revenue, the same grants are referred to in Acts

XVIII and XIX of 1873 as grants of land exempt from the payment
of rent.

The question which arises in the case before us is whether the grant,

which appears to be one of the proprietary right in certain [549] land

included in the area of a revenue-paying estate, without any reservation

of rent to the grantor, hut which is not claimed to be held exempt from

payment of revenue to Government, is to be considered to be one of those

grants to which the laws above cited apply. Before the enactment of

Acts XVIII and XIX of 1873 it was a much vexed question whether the

Regulations were not intended to apply only to grants of land exempt
from payment of revenue, as something different from rent, and to grants
where the land had been separated from the revenue paying area, and

therefore not to such a grant as we have before us ; and the question will

be found fully argued in the case reported in 9 Weekly Reporter, page 1.

Ib w*s there held by the Calcutta High Court, though some of the Judges

dissented, that
"
the grant by a zemindar for valuable consideration of a

piece of land to be hald without payment of rent is valid, as against the

heir of the grantor or a purchaser from him by private sale of the

zemindari, and that under s. 10, Regulation XIX of 1793, such heir or

purchaser is not entitled to resume the land." But on tho other hand,

there is a decision of the Sadder Dewany Adawlat. North-Western Pro-

vinces, June 8bh, 1865 (l), which appears to hold that grants of land

(1) S.D.A. N.W.P. (1865), 333.
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1879 exempt from the payment of rent are such as were con femplated by the

DEC. 5. old Regulations, and are null and void, bu^. the current of the previous

decisions seems certainly ooposed ho this view, as also is a reported case

FULL of a later date of this Court, No. 1503, Mirch 27th, 1863 (l).

BENCH. It may be. however, that it was the intention of the Laeislatnre hy'

importing into s. 30, Act XVIII of 1873, and s. 79. Act XIX of 1873, the

2 A. 545 words
"
exempt from the piymenG of rent,," in referring to the law of the

(F.B.). old Regulations, to set the matter at rest, and to make grants of land

exempt from the payment of rent, such as the one in question, null and

void, or it may be that a suit of this nature is not now maintainable in a

Civil Court, with reference to other provisions of Acts XVIII and XIX
of 1873.

The Senior Government Pleader (Lala Juala Prasad), Munshi Hanu-
man Prasad, and Pandit Bishambhar Nath, for the appel'ant.

The Junior Gwernment Pleader (Babu Dwarka Nath Banarji) and
Pandit Ajudhia Nath, for the respondent.

JUDGMENTS.

[550] The following judgments were delivered hy the Full Bench :

STGART, C.J. I am quite clear that the Civil Court could entertain

this suit, and on this point I agree with Mr. Justice Pearson that the

contention to the contrary is so unreasonable as to be at once rejected.

It could not for a momnt be argued that the plaintiff's claim comes
within the exnress words either of s. 95, Act XVIII of 1873, or of s. 79,

Act XIX of 1873, nor could it be shown to do so within the moaning of

these two sections, because under those Acts an application for resumption
of a grant of this nature might have been preferred to the Revenue Court

by the former owner, Rajah Ramadhin Singh.

As to the subject of the suit itself, I am very muoh of Mr. Justice

Spankie's opinion that the Regulations and Acts mentioned in the refer-

ring order do not apply to it, or at least; are not ne^essarv to its disposal,

for on the facts found hy the Judge the plaintiff has in special appeal

evidently no case whatever. But assuming that 'he R gulatioos and Acts

referred to apply, I am clearly of onioion that they mus 1

; be read so as to

render this grant null and void. I must, however, observe that, for the

purposes of such a case as this, the duTerence between the language of the

two old Regulations referred to and that to be found in Acts XVIII and
XfX of 1873 is in my opinion more apnarent than real. S. 10 Regulation
XIX of 1793, whiph is re-enacted hy s. 10, Regulation XLI of 1795, enacts

and declares that all grants for holding land exempt from the payment of

revenue, whether exceeding or under fi-'ty bighas, that have been made
since the beginning of the Fasli year 1196 or that may be hereafter made,

by any other authority than that of the Governor-General in Council, are

null and void,
"
and it then goes on to make the following important and

general declaration that
"
no length of possession shall be hereafter con-

sidered to give validity to any such grant, either with regard to the pro-

perty in the soil or the rents of it" : and further on the Regulation provides

that, "Every officer of Government appointed to make collections from

any estate or taluq held khas is authorized and required to collect the rents

from such lands at the rates of the pargana, and to dispossess the grantee
of the proprietary right in the land, and to re-annex it to the estate or

taluq in which it may be situate, without making a previous application to

(1) H. C. R.N. W. P. (1868) 186.
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a Court of Judicature, or sending previous or [551] subsequent notice of

suoh dispossession or annexation to any officer of Government." DEC
It appears to me that these enactments destroy every possible right and
interest which the grantee might have claimed in the subject of the FULL

grant, including noh only land exempt from the payment of revenue but BENCH.
land out of which rents migot he collected, and that therefore Acts
XVIII and XIX of 1873 merely re enact what had previously been 2 A. 843

the law, by necessary construction, unoer the Regulations referred to. (B.B.).

In my view of the, case,.theretore, the plaintiff's suit and also the appeal
to the Division Bench should be dismissed.

PKARSON, J. On the first of the two questions referred to the Full

Bench, my opinion is that the grant claimed in this suit is null and void.

The grant was not merely a grant of the proprietary right in the land,

which was the subject of it, but it was intended to convey the grantee the

whole yield or rent of the land undiminished by the payment of the

Government revenue thereon assessed, which the grantor took upon
himself to pay. There was no intention to injure or defraud the Govern-

ment, but ihe effect of the arrangement was to shift the payment of the

revenue from the land itself on to the shoulders of the grantor. I concur

with the District Judge in the view that the grant was illegal under the

laws cited by him and is liable to resumption. The Legislature apparently
holds every bit of land to be, as it were, hypothecated for the revenue due
from it, and will not allow tue burden to be shifted el&ewbere.

On the second question raised by the referring order, I am not

prepared to holl that the suit is not cognizable by the Civil Court. It

must be admitted that the loose language of s. 95 of Act XVIII of 1873
affords some ground for the contention that, inasmuch as an application
for the resumption of the grant might have bee'n preferred to the Revenue
Court by the grantor, therefore this suit by the grantee to be maintained
in possession of the grant is excluded from the cognizance of the Civil

Courts; but the contention is so unreasonable that one fee's bound to

reject as unreasonable any construction of the language of the section which
would support it.

SPANKIE, J. The learned Judges who refer this case for the opinion
of the Full Bench remark that the question for consideration [552]
is whether the grant, which appears to be one of proprietary right
in certain land included in the area of a revenue-paying estate, without

any reservation of rent to the grantor, but which is not claimed to be

exempt from payment of revenue to Government, is to be regarded as one
of tho^e grants to which Regulations XIX of 1793 and XL1 of 1795 and
Acts XV11I and XIX of 1873 apply. We are also asked whether the

plaintifl's suit is maintainable and properly instituted in the Civil Court.

The terms of the Regulations are that all grants for holding land

exempt from payment of revenue, whether exceeding or under fifty

bighas (1), that have been mane since the beginning of trie Fa&li year 1196,

by any other authority than that of the Governor- General in Council, are

declared null and void, and no length of possession shall be beieafter con-

sidered to give validity to any such prant, either with regard to the p>o-

perty in the poil or the rents of it. Section 30, Act XVI II of 1873, and s. 79,

Act XIX of 1873, reciie that:
"
Whereas all grants (whether in writing

(1) Note by the Judge. In s. 10, Regulation XIX of 1793, whether exceeding or

under one buijdr.cl b gtas : but Regulation XLI of 1795 is more p-rtioularly concerned

with this case.
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1879 or otherwise) for holding and exempt from the payment of rent, which

DEC. 5. have been made since the first day of December, 1790, by any authority
other than that of the Governor-General in Council, were declared by the

FULL Bengal Regulation XIX of 1793, s. 10, to be null and void, and like

BENCH, provisions have been by divers Regulations applied to the several parts of

the territories to which this Act extends, and the said Regulation XIX of

2 A. 343 1793 also provided that no length of possession should be considered to

(F.B.). give validity to any such grant, either with regard to bhe property in the

soil or the rents of it, it is hereby enacted," &c., &c., &c. Undoub'erlly
there is a difference between the Regulations and Acts. In the former

the grants are spoken of as
"
exempt from the payment of revenue," and

in the latter as
''

exempt from the payment of rent."

The learned Judges remark that before the enactment of Acts XVIIi
and XIX of 1873, it was a much vexed question whether the Regulations
were not intended to apply only to grants of land exempt from the

payment of revenue, as something different from rent and to grants when
the land has been separated from the revenue- [853] paying area, and
therefore not to such a grant as the one set up in this case. They refer

to the decision of the Calcutta High Court in Huhvmmad Akil v. Asad-un-
nisa Bibec (1>, and to a decision of the Sudder Dewany Adawlat, North-
Western Provinces, Raja Dilsukh Rai v. Kurban Ali (2), and to one of

this Court in Ahmad-ullah v. Mithco Lall (3). In the first cited case it

was held that a grant by a zemindar for valuable consideration of a

piece of land to be held without payment of rent is valid as against the

heir of the grantor or a purchaser from him by private sale of the zemindari,
and that under s. 10, Regulation XIX of 1873. such heir o> purchaser is

not entitled to resume the land. The Calcutta High Court's ruling has

all the weight of authority, and the decision of the Chief Justice, Sir

Barnes Peacock, appears to me to be unanswerable.
It must, however, be admitted that s. 30 of Act XVIII of 1873 and

the corresponding section of Act XIX of 1873 have adopted the view
taken by the Sudder Dewany Adawlat of these Provinces in their decision

citei above, and have declared that the former Regulations referred to rent

and not revenue, and therefore, assuming that the Legislature is authoris-

ed to interpret s. 10, Regulation XIX of 1873, as it pleases, we probably
are bound to give effect to the law as it is laid down in these later

Acts. I do not, however, think that we need consider this part of the

case at greater length, for I doubt whether the Regulations or the Acts

apply to the particular case before us. The appeal was one from an

aut-iellare decree, and I observe that the Judge finds as a fact that Jagar
Nath Panday was never put in possession of the land : that the rents

of the land in dispute were collected along with the rents of the other lands

of the village by the Rajah's agent, by whom a part of the money thus

collected was occasionally paid to Jagar Nath Panday. It would also seem
that the revenue of the land was paid by the Rajah to Government
(this indeed is shown by the proceedings before the Deputy Collector),

and the rent of the land in dispute was collected as usual by bis agent,
and therefore all that tbe plaintiff acquired by the transaction was a

portion of the share of the produce of the land which [554J would
otherwise have been retained by the Rajah himself. It was as if a portion
of the zemindar's own income was reserved as a charitable allowance for

(1) 9 W.B. 1. (2) 8.D.A. N.W.P. (1865) 333.

(3) H.C.R. N.W.P (1868) 186.
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Jagar Nath Panday. It was not even assigned by any written instrument. 1879
If this was the position, I do not consider that there was any grant within DEO. 5.

the terms of R> gulation XIX of 1793 as extended to Benarts by Eegula-
tion XLI of 1795, and I, therefore, do not think that those Regulations or FULL
the Acts of 1873 would apply to the case. The suit appears to have been BKNCH.
one with which a Civil Court had jurisdiction to deal.

OLDFIELD, J. Section 30, Act XVIII of 1873, and s. 79, Act XIX of 2 A 845

1873, declare grants of land exempt from the payment of rent to be null (F.B.).

and void and resumable, with the exception of the rent-free grants especi-

ally reserved from the application of s. 79 by the provisions of ss. 80, 81,

82, Act XIX of 1873. The plaintiff, therefore, cannot succeed in his suit.

2 A. 554 = 5 Ind. Jur. 92.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

SAFDAR ALI KHAN (Plaintiff) v. LACHMAN DAS AND OTHERS
(Defendants)* [llth December, 1879.]

Release - Reception in evidem-e of Unstamped and Unregistered Document Appeal
Fraud Act VIII of 1859 (Civil Procedure Code), s 350 Act X of 1877 (Civil
Procedure Code), s. 578 Stamp Registration Mortgage.

In June 1875 L executed a bond in favour of S, in which he mortgaged,
amongst other property, a village called Cband Khera, as security for the pay-
ment of certain moneys. He subsequently sold such village to A, concealing
the fact that it had been mortgaged 10 8. On this fact coming to the knowledge
of A, be threatened L with a criminal prosecution, whereupon L proposed to S
in writing that the security of a share in a village called Kelsa, which be alleged
was his property, should be substituted for the security of Chand Khera. S
accepted this proposal by a letter in which he referred to L's proposal in terms.

It subsequently appeared that the share in Kelsa did not belong to L but to

another person. S having sued upon his bond, claiming to enforce thereunder a
lien upon Cband Khera, A set up as a defence to the suit that S had agreed to

substitute Kelsa for Cband Khera in tbe bond, producing S's letter as evidence

of the agreement. Held that such letter operated as a release, and should there-

fore have been stamped and registered.

[553] Held also that an objection may properly be taken in a Court of first

appeal to an unstamped document, and such Court is bound to entertain the

objection and may direct that tbe document be stamped and the penalty imposed!

Held also that L's fraud vitiated S's agreement to substitute the security of

Kelsa for the security of Chand Khera in the bond, and 8 was entitled, notwith-

standing A might have purchased the latter property in good faith, to the enforce-

ment of the lien created thereon by tbe bond.

Mark Ridded Currie v. S. V. Mutu Ramen Chetty (1), discussed-

[Not Appl., 37 C. 5S9(595) = 11 C-L J. 551 (554) = 6 Ind. Gas. 159; R., 17 B. 235

(237); 330. 613 (622) = 3 C.L.J. 576 = 10 C.W.N. 551; 2 N.L.R. 121(122).]

THE facts of this case are sufficiently stated for the purposes of

this report in the judgment of the High Court to which the plaintifif

appealed from the decree of the Court of first instance.

Mr. Conlan and Munshi Hanuman Prasad, for the appellant.

Pandit Bishambhar Nath, Babu Batan Chand, and Shah Asad Ali,

for tbe respondents.

*
First Appeal, No. 72 of 187J, from a decree of Maulvi Muhammad Sami-ullah

Khan, Subordinate Judge of Moradabad, dated the 31st March 1879.

(1) 3 B.L.R. 126.
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JUDGMENT.
The judgment of the High Court (PEARSON, J., and STRAIGHT, J.)

was deliveied by
STRAIGHT, J. This was a suit brought by the plaintiff, appellant, to

recover the sum of Rs. 20,375, principal and interest, on a bond dated

the 18th of June 1875, executed by tba defendant Afzal Ali. The plaintiff

also sued the defendant Lachmau Das for the amount under another bond
of the same date, whereby he bad given security for the loan and interest,

and hypothecated certain properties scheduled in the deed, including 20
bit-was of mauza Chand Khera, targana Amroha, the bounds and limits

Whereof weie auly and properly detailed. The plaintiff further prayed
for enlot cement of lien against the property hypothecated.

The defence put forward by Afzal Ali substantially amounted to this,

that he was a mere dummy in the transaction, that Lachman Das was
the real borrower, and that the bond on which it was sought to make him
liable was fictitiously executed in his name for some motives of expediency.
Lachman Das admitted bis liability under the security-bond, and that he
did in the first instance hypothecate the several properties therein specified,

but he went on to allege that, with the consent of the plaintiff to an

agreement of the 16th December 1876. the naauza of Chand Khera was
withdrawn from the list, and 2^ biswas of mauza Kelsa and a shop, together

[556] with a note of band for the amount of the loan of one Sahu Sham
Saran Das, treasurer of Rampur, were substituted.

The Subordinate Judge held that Afzal Ali and Lachman Das were
both responsible for the payment of Rs. 20,375, and that the rnauz* of

Chand Khera had been exemp ed from the operation of the security- bond
of the 18th June 1875, with tbe sanction and consent of the plaintiff. For
reasons that will presently appear, when we come to the facts, Sheikh
Ali-ud din had come into the suit as a defendant by making certain

objections to the plaint fi's claim, and had formally been made a party to

it under an order of the Uourt of the 6oh September 1878, pursuant to

s. 32, Act X of 1877. His interference related solely to mauza Chand Khera,
and as appears from what has already been stated, he was successful in

securing the exemption of that property from the decree. The Subordinate

Judge ultimately passed an order in plaintifl's favour for the amount of

bis claim by enforcement of lien on the property hypothecated in the

security-bond of June 1875, excluding mauza Chand Khera and sub-

stituting in lieu thereof the 2 biswas of Kelsa already mentioned. From
this decision the plaintiff appealed and the following shortly state his

grounds of appeal : d) That mauza Chand Khera has been exempted on

illegal and insufficient evidence: (ii) That a letter of the plaintiff of the

3rd May 1877, being wiihout a stamp and unregistered, ought not to have
been received in evidence, as it, was put in to prove the relirquishment of

an interest in immoyeable property above the value of Re. 100 : (iii) That
even if there had been any relinquishment by the plaintiff it was only
conditional and was so regarded by the defendant Sheikh Ali-ud-din :

(iv) That plait.tiff was no party to the document of the 16th December 1876,

put forward by Lachman Das and never gave his consent to it.

The facts of the cage appear to be as follows: The plaintiff is a

native gentleman of seme jositicn resident at Rampur. The two defend-

ants Afzal Ali and Lad man Das both ccme from Moradabad or there-

abouts, while the third, Ali ud-din, is a pleader living and practising there

and in the district. It seenas altogether indifferent to the question we
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have to decide whether the Es. 20,000 were advanced to and for the use 1879
of Afzal All or Lachman Das. Certain [557] it is that they are both liable DEC. 11,

for its repayment, and we accept without hesitation the finding of the .

Subordinate Judge as to their joint and several responsibility to the plaintiff. APPEL-
The substantial point for our consideration, as in the determination LATE

of it all the other pleas in appeal must be disposed of, is, was the CIVIL
Subordinate Judge right in law and fact in excluding mauza Chand Khera
from enforcement of lien and in substituting for it the 2 biswas of 2 A. 554
mauza Kelsa and the shop ?

g jn(j ja
The loan had been made and the two bonds executed on the 18th 92

June 1875. At some time after that and before the end of 1876 Lachman
Das, under circumstances most strongly indicative of fraud, sold to the

defendant Ali-ud-din out and out, for a sum of Ks. 9,500, the mauza of

Chand Khera, concealing the hypothecation already made to the plaintiff,

and acting as if the property were free and unincumbered and capable of

disposal. It is impossible to avoid making the remark in passing, that it

seems very strange that the defendant Ali-ud-din, a pleader, who could

readily have searched the district register of charges on immoveable pro-

perty, never took the precaution to do so, though by this simple and to

him necessarily well understood proceeding, be might have ascertained,
what only came accidentally to his knowledge, namely, that the very mauza
he had bought was already incumbered to the plaintiff at the time of his

purchase. Naturally Ali-ud-din, when he became aware of the cheat that

had been practised on him, was very indignant and threatened Lachman
Das with prosecution, who in his alarm to escape from the consequences
of one fraud, seems to have thought the best way out of his difficulty was
to commit another. For this purpose he opened communications with
the plaintiff, the object of which was to induce him to accept 2j biswas of

mauza Kelsa, a shop, and a note of hand of the treasurer of Rampur, in

lieu of mauza Chand Khera. A proposal to this effect embodied in

writing appears to have been prepared and forwarded by Lachman Daa
on or aboub the 16th December 1876, but no formal signature of the

plaintiff to it was ever obtained, and it was not till the 3rd May 1877
that a letter was written by the plaintiff to the defendant Ali-ud-din, by
the terms of which it is contended the document of Dacembor 1876 was

accepted and Chand Khera was exempted from the bond of the 18th June
1875. According to Ali-u l-din, this [558] set at rest all his fears, he was
content to let his bargain with Lachman Das stand, and abandoned his

threatened prosecution. If his mind was so completely set at rest by the

plaintiff, it seems strange, to say the least of it, that on the 1st July 1877
he requested Lachman Disto execute a deed of agreement, which, after

recapitulating all the circumstances relating to the sale, proceeded to

hypothecate certain properties as security for the carrying out the con-

tract. The remaining facts to be enumerated are but few. It turned out

that the 2| biswas of mauza Kelsa, which Lichman Das had put
forward as his own, did not balong to him but to his minor nephew,
and it is curious to observe, in his judgment, that the .Subordinate

Judge seems to have studiously kept this the most important fact

in the back ground. The real struggle now is necessarily between the

plaiatiff and Ali-ud-din indeed, as parties to the suit, the other defend-

ants may be dismissed from our consideration.

The suit brought by the plaintiff is on hia bond of June 1875, and
he claims to enforce the hypothecation against Chand Khera as if the

documents of December 1876 and 3rd May 1877 Had never been written,

'929
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The defendant Ali-ud-din, who is in possession of Ghand Khera under his

purchase, put forward those two documents as evidence of his title and

showing that the plaintiff released Ohand Khera from the bond of 18th

June 1875. One of the pleas in appeal sets up a technical objection to

the admission of the letter of the plaintiff of the 3rd May 1877, and it

was argued before us that, having regard to the terms of the deed of

December 1876, to which this referred and expressed its acceptance of

this document must be considered a release, or, in other words, an
instrument

"
purporting to extinguish a contingent interest to and in

immoveable property
"

and as such, not only liable to stamp but to

registration under s. 17, Act III of 1877. We are of opinion this conten-

tion is correct and that the letter does amount to a release. It was in

that very sense and for the purpose of fixing responsibility on the plain-

tiff as to the exemption of Ohand Khera from the bond, that the defendant
Ali-ud-din tenders it, and indeed without it, it is not very easy to see

what sort of defence he could have made. The document therefore ought
to have been stamped and registered and should not have been admitted
in evidence in [559] the lower Court, though it does not seem that there

any objection was taken. But it does not appear necessary to the decision

of the case for us to pass any formal or deliberate expression of opinion

upon these two questions, so far as they are made master for objection to

the admissibility of the release of the 3rd May 1877 in this Court. As to

its acceptance in proof without stamp, there is a judgment of Sir Barnes
Peacock in Mark Ridded Currie v. S. V. Mutu Raman Ghetty (1),

wherein acting upon the terms of s. 350, Act VIII of 1859, with
which s. 578, Act X of 1877, closely corresponds, he held

"
that the

error, if any, of receiving the document without a stamp, did not affect

the merits of the case or the jurisdiction of the Court, although it

might have affected the Government revenue." It should, however, be

noticed that bhis decision only disposes of the objection within the

terms of s. 350, so far as it was a fit ground for appeal from the find-

ing of the lower Court. The difficulty that presents ibself to our miuda
is as to how far this Court, sitting in appeal from an original decree and
therefore having to deal with evidence as well as law, can fail to notice an

objection to its receiving as proof and taking cognizance of a document
which is both unstamped and unregistered ? It may be, that so far as it

relates to the finding and order of the lower Court it has no force, but
"
non constat" that when brought under our notice we are not to entertain

it. So to the question of registration the same observations apply, only
with greater force, for registration can hardly be called a matter

"
affecting

the Government revenue," when it is obviously intended to prevent fraud

by parties to instruments of a certain description. Upon this point a

decision of West and Pinhey, JJ., in Basaiua v. Ralkapa (2i was quoted,
which seems to bear directly upon the whole subject of registration and
to treat it from a practical and intelligble point of view. We must not,

however, be taken as expressing any definitive opinion upon these two

questions, though it is irresistible to remark that at first sight the

argument seems a strange one, as has beea before remarked, that a

Court of Appeal, where it is dealing with fact as well as law, is to accept
and treat as evidence that which two Acts have in prohibitory language
declared shall not be received. Upon one point, however, we feel no

doubt, namely, that an objection may properly ba taken in this Court

(1) 3 B.L.R. 126. (2) 2 B. 489.
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to an unstamped document and that [560] we are bound to entertain ifc.

In that case we may direct; that the document be stamped and the

penalty imposed, but for the unregistered instrument there is no
"

locus

pemtentitz," if the time has run out within which it should have been

presented for registration, and we are powerless to give any assistance.

We have already said that, for the purpose of our disposing of this

appeal, it does not appear to us necessary to express any final opi-

nion upon these two questions indeed from our point of view and
the conclusion at whicjh we have arrived we think it sufficient to deal

with the case upon the first ground of appeal. Our judgment would have
been the same whether the letter of the 3rd May 1877 be shut out or

admitted. But with the object as far as lies in our power, of finally

disposing of the litigation, we have accepted that document as part of the

evidence in the case, and have accorded to it all the importance and weight

requested by the respondent Ali-ud-din. Even had the agreement, as it

is called, of the 16th December, 1876, been signed by the plaintiff, it would
have made no difference, 'to our minds, in the result of this appeal, and
this for the very simple reason, that the fraud of Lachman Das, by whose
misrepresentations and false pretences as to the 2| biswasof mauza Kelsa,
the plaintiff was induced to substitute them for the 20 biswas of mauza
Chand Khera, vitiates the whole transaction, documents and all, and
restores to operation in it precise terms the bond of the 18th June, 1875,
with its appended security. That there was positive, direct, and delihe-

rate fraud, and that it ac'ed immediately and directly on the mind of the

plaintiff is a matter beyond all controversy, and how would it be possible
for us as a Court of Equity, as well as of Law, to allow such a contract,

whether verbal or written, under such circumstances to stand ? It is

abundantly clear that the plaintiff would never have altered his security
had he been aware that he was surrendering 20 biswas for 2^ biswas,
as to which his hypothecator had no title, and his whole action in the

matter, as deposed to by the witnesses, goes to show that he implicitly

believed in the honesty and bona fides of Lachman Das. We fail altoge-

ther to remark any laches or negligence of any sort on the part of the

plaintiff to disentitle him to the relief he asks, on the contrary he

appears to have acted in a perfectly straightforward way and to have
fallen a victim to the falsehoods of a clever cheat, who was driven

to his wit's end to escape from prosecution, and, as it would [561] seem,
from well merited conviction. That Ali-ud-din bad still some suspicions
about Lachman Das, after his receipt of the letter of the plaintiff's

of the 3rd May, 1877, is plainly evidenced by the agreement of the

1st July of the same year, but this has in no way affected us in. our

view of the facts or the decision of the case, though it is a strong indica-

tion that the defendant Ali-ud-din had considerable doubt as to the safety

of his purnhase. That Ali-ud-din has his remedies, either in the Civil, or

Criminal Courfs, or both, is a matter beyond dispute, but however bona

fide his purchase, he cannot set it up to dtf^at the lien of the plaintiff on
mauza Chand Khera un'ier his bond of 18th June 1875, in satisfaction of

the amount and to the extent, for which, it will, with the other properties

hypothecated, share as security. The fraud of Lachman Das towards the

plaintiff goes back to the inception of the transaction and renders all

subsequent proceedings in reference to the property in suit void and of no

effeoh.

The appeal will the refore be allowed and the decision of the lower

Court reversed, so far as rotates to its order exempting mauza Ohand
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1879 Khera, from the operation of the bond of 18th June 1875. For purposes
DEC. 11. of convenience and to avoid mistakes we think ife best to say in terms,

that a decree is passed in plaintiff's favour for Es. 20,000, and interest to

APPEL- this date, at the rate specified in the bond, against; Mir Afzal Ali,

LATE Lachman Das, and Ali-ud-din, by enforcement of lien against 20 biswas

PL of mauza Chand Khera, 2^ biswas of mauza Kelsa, and 20 biswas of
'

mauza Ismailpur, as specifie'd and defined in the schedule to the bond of

2 A. 554= 18th June, 1875, and thereby hypothecated. The whole of the costs in

5 Ind. Jar. ^ms an^ ^e lower Court are to be paid by Lacbman Das.

92. Appeal allowed.

2 A. 56i.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oidfield.

AUDH KUMARI AND OTHERS (Defendants) v. CHANDRA DAI (Plaintiff)

AND PRAN DAI AND SlTA DAI (Defendants)* [15th December, 1879.]

Hindu Law Right of succession of daughters to father's estate.

Held that comparative poverty ia the only criterion for settling the claims of

daughters on their father's estate. Brkubai v. Manchhabai (1) and Pali v.

Narotum Bapu (2), followed.

[562] Where, therefore, two of four daughters brought suits claiming each a

moiety of their father's estate, to the exclusion of the two remaining daughters,
and such remaining daughters resisted such suit on the ground that they were
entitled to the whole estate, being poor and needy, while their sisters were rich,
and it was found that such remaining daughters were, as compared with their

sisters, poor and needy, the Court dismissed such suits.

[Appr., 23 B. 2-29.]

CHANDRA DAI, a daughter of one Bishan Prasad, deceased, who died

without leaving male issue, sued certain persons for the possession of a

moiety of her deceased father's separate immoveable property, claiming

by right of inheritance. Son Dai, another daughter of Bishan Prasad,
also sued the same persons in like manner for the remaining moiety of

such property. The defendants set up as a defence to these suits,

amongst other things, that Bishan Prasad had two other daughters, Pran
Dai and Sita Dai, and that such daughters, being in indigent circum-

stances, were entitled to the estate cf Bishan Prasad to the exclusion of

Chandra Dai and Son Dai, who were persons of wealth, and that Bishan
Prasad having four daughters, Chandra Dai and Son Dai had no right to

moieties of his property. While these suits were pending Pran Dai,
who was admittedly a daughter of Bishan Prasad, and Sita Dai preferred

petitions to the Court of first instance, in which they respectively claimed

to be entitled to the whole estate of Bishan Prasad. The Court of first

instance did not make them parties to the suits, but, hearing the suits

together, gave Chandra Dai and Son Dai decrees against the defendants

in these terms :

"
That decrees be given in favour of the plaintiffs, but so

as not to interfere with the rights of the other daughters." On appeal by
the defendants to the High Court, the Court remanded the suits to the

V First Appeal, No. 55 of 1878, .from a decree of Maulvi Sultan Husain, Subordinat6

}udge of Gorakhpur, dated the 9th February 1878.

(1) 2 B.H.O.R, 5. (2)B.H,C.R. 183,
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Courts of first instance, directing it to make Pran Dai and Sita Dai defend-

ants, and to determine whether Sita Dai was a daughter of Bishan
Prasad, and whether either Chandra Dai or son Dai had any right of

inheritance as against Pran Dai or Sita Dai, and, if any, what was the
extent of such rights. Pran Dai and Sita Dai were accordingly made
defendants in these suits. Pran Dai set up the same defence to both suits,

viz., that she was entitled to succeed to the whole of her father's estate.

In hei written statement she stated her reasons for being so entitled as

follows :

"
The defendant is utterly indigent and she is a widow : she

is so necessitous that she is unable to procure the necessaries of daily life

food and clothing : Chandra Dai and Son Dai are very [563] wealthy,
while Sita Dai, who is poor as compared with Chandra Dai and Son
Dai, is in better circumstances than the defendant, and her husband
is alive ; under these circumstances the defendant is, under Hindu
law, the sole heir to her father's estate ; in her presence Chandra Dai and
Sita Dai cannot be regarded as heirs and entitled to their father's property."
Sita Dai set up a similar defence to the suits, stating in her written

statement as follows :

"
The defendant is utterly indigent and destitute :

as against her Chandra Dai, or Son Dai, or Pran Dai, her sisters, who are

wealthy, have no right ;
Bishan Prasad gave Chandra Dai and Son Dai an

estate of considerable value, besides jewels and money : he also gave Pran
Dai an annuity of Rs. 25 : the defendant alone is destitute, and her hus-

band's family is very poor : under these circumstances the defendant alone is

entitled to succeed to her father's estate." The Court of first instance

found on the issues remanded to it that Sita Dai was a daughter of Bishan

Prasad. With reference to the question whether Chandra Dai or Son Dai
were entitled to a share in the estate as against Pran Dai and Sita Dai,
the Court observed as follows :

"
In the opinion of this Court the four

daughters have equal rights : the word indigent (nirdhan), as understood in

the Hindu law, is not applicable to any of the four daughters : Sita Dai and
Pran Dai have already been held by this Court not to be paupers : as none
of the four daughters is nirdhan, it is not necessary for the Court to see

that the husband of one is possessed of less property than that of the

others : if in determining the question of indigence and wealth regard were
had to the amount of money and .property possessed comparatively by
different parties, and the person who possessed more was regarded wealthy,
and one who possessed less indigent, every person would be indigent with

reference to the person who was in better circumstances than he, and

wealthy with reference to the person who was in worse circumstances ;

thus there would be hardly any person to whom the words wealthy and

indigent would not be equally applicable ; therefore the contention that

the plaintiffs are wealthy is useless : in the same manner, the allegations

of Sita Dai and Pran Dai as to their comparative indigence are

undeserving of consideration : the fact is, that none of the four daughters
lack the necessaries of life, that is, no one cf them is so poor as to bo

unable to procure food : no one of the [564] four lives by begging, the word
nirdhan means an indigent person who may have been reduced to

starvation."

On the return of these findings the High Court delivered the following

judgment in the suit brought by Chandra Dai :

The Senior Government Pleader (Lala Juala Prasad), Munshi Sukh

Ram, and Maulvi Mehndi Hasan, for the appellants.

Pandit Ajudhia Nath and Lala Lalta Prasad, for the respondents.
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JUDGMENT.
PEARSON, J. We consider it to be well established by the evidence

on the record that Sita Dai is the daughter of Bishan Prasad and sister of

the plaintiff in the connected suit. The lower Court's finding on the

point aopears to he quite right, and the objection taken to it by the plain-

tiff, respondent, is disallowed. It is also well established, in our opinion,
that the plaintiff in this suit as well as her sister, the plaintiff in the other

suit, are in much better circumstances than their sisters Pran Dai and
Sita Dai. The two plaintiffs married two brothers, sons of Bindesri

Prasad, Pandey, who was a man of considerable wealth, to shares in

which their husbands have succeeded. At the time of their marriage
Bishan Prasad made over a valuable estate, known as Situpur, comprising
811 acres, to Bindesri Prasad aforesaid, for their maintenance. It

appears, however, that the estate really remained in Bishan Prasad's own
possession until his death in 1877, and that the profits of it were given to

them. Their husbands possess considerable property and keep horses

and elephants. On the other hand it is shown by the evidence that Pran
Dai is a widow, whose husband predeceased his father, and who now
lives with her mother, and has very scanty means of subsistence. Her
husband's father was apparently a poor man. Sita Dai's husband is

alive, and has some extremely minute shares in several villages, which

yield a profit of about Us. 21 per annum altogether, and it is in evideuce

that bis shares in nine out of the twelve villages are encumbered with a

mortgage. There can be no doubt, we think, that Pran Dai and Sita Dai
are, as compared with their sisters, the plaintiffs in these suits, poor and

needy. The lower Court has ruled that, inasmuch as they are not beggars,
thflv are not so indigent as to be entitled, under Hindu law, to succeed to

[565] the property in suit, the estate left by their father, in preferenceSto
and by exclusion of their more affluent sisters. In that ruling we are

not prepared to concur. The original Sanskrit word which has been

translated indigent has also been translated unprovided and unendowed.
Commentators are said to differ as to whether provision or endowment by
a father or by a husband is meant. Without deciding the controversy we
may observe that the plaintiffs in these suits have abundant provision
made for them both by their father and by their husbands, while their

sisters have not been similarly provided for, We find that in two cases

which have been brought to our notice, decided by the Bombay High
Court, Bakubai v. Manchhabai (l), Poli v. Narotum Bapu (2), it has been
held that comparative poverty is the only criterion for settling the claims
of daughters on their father's estate. Accepting the view of the law taken

by the Bombay High Court as correct, we have no alternative but to

decree the appeal and dismiss the plaintiff's suit with costs.

Appeal allowed.

(1) 2 B.H O.K. 5. (2) 6 B H.C.R. 183.
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KURAY MAL V. PURAN MAL

2 A. 565 = 4 Ind. Jur. 653.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

2 All. 566

KURAY MAL AND OTHERS (Defendants] v. PURAN MAL (Plaintiff}*
[15th December, 1879.]

Joint mortgage Purchase by a mortgagee of a share in mortgaged property Redemption
of mortgage.

Where all the proprietors of an estate joined in mortgaging it, and the mortgagee
subsequently purchased the shi,re in such estate of one of the mortgagors, thereby
breaking the joint character of the mortgage, and one of the mortgagors sued to

redeem his own share and also the share of B, another of the mortgagors, held
that he was entitled to redeem bis own share, but he could not redeem B's share

against the will of the mortgagee.

[P., 28 A. 155 (156) = A.W.N. (1905) 225; 29 A. 262 (263) = A.WN. (1907), 49 = 4 A.L.J.
74; 17 Ind. (Jag. 837 = 23 M.L.J. 576 = 12 M L.T. 484 = (1912) M.W.N. 1168; R.,
20 A. 23 (27) (P,B.) = A.W.N. (1897) 163; 21 B. 619(626); 60.0. 223 (227); 6 O.G.
279 (284); D., 5 A. 276 (277) = A.W.N. (1883) 31.]

ON the 27th January 1843, the proprietors of a certain estate jointly

mortgaged such estate to one Bhajan Lai. On the 12th July 1871, the

mortgagees purchased the share of Durabi, one of the mortgagors, in such
estate. The plaintiff in this suit sued the mortgagees, claiming to redeem
the share in such estate of one of the mortgagors which he had purchased,
*nd also the share of [566] one Badipan, another of the mortgagors. The
defendants contended that the plaintiff was not entitled to redeem the

share of Badipan, The Court of first instance held that the plaintiff was
entitled to redeem that share, and gave him a decree, as claimed. On
appeal by the defendants, the lower appellate Court also held that the

plaintiff was so entitled.

The defendants appealed to the High Court, again contending that

the plaintiff was not entitled to redeem Badipan's share.

Pandit Nand Lai, for the appellants.

Munshi Hanuman Prosad, for the respondent.

JUDGMENTS.

The following judgments ware delivered by the Court :

SPANKIE, J. The judgment of the lower appellate Court appears, I

think, open to the objection taken. The pleader for the appellants refers

to a decision of the Privy Council which, however, he did not cite in

support of his arguments. The precedent of this Court, Mahtab Singh v.

Misree Lai (1), to which we were referred, does not affect the case before

us in any direct way. T was at first disposed to consider that the decision

in Nawab Azimut All Khan v. Jowahir Singh <2), was one which applied

injuriously to the appellant's case. But on looking into the case, in which
I was a party to the judgment, I find that the 'decision of the Judicial

Committee of the Privy Council overruled the latter part of the judgment.
It further appears that the decision of the Privy Council to which

* Second Appeal, No. 577 of 1R79. from a decree of 8. 8. Melville, Epq., Judge of

Meerut, dated the 28'b January 1879 modifying a decree of Maulvi Azmut Ali, Munciff
of Bulandshahr, dated the 3rd July 1878.

(1) H.C.R., N.W.P., (1867), p, 88. (2) H.C.R., N.W.P., (1866), p. 3.
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1879 appellants refer is that in the case of Nawab Azimut Ali Khan v. Jowahir
DEC. 15. Singh (1), which is the very case to which I have alluded above.

I gather from the judgment of the Privy Council on the point now at

APPEL- issue that in respect to shares in which a mortgagee under a joint mortgage
LATE has not himeelf bought the equity of redemption, he retains his character

CiVIL. a9 mort ga gee. though he has purchased the equity of redemption in other
'

shares. Thus the plaintiff here, who has become the representative of a

2 A. 565 = mortgagor of a particular share, is entitled to redeem his own particular

4 lad. Jar. share in the joint mortgage, of which the joint character has been broken

633. UP but he [567] cannot redeem, against the will of the mortgagee, the

share of Badipan, another share-holder. I would therefore decree the

appeal and reverse the decision of the lower appellate Court in so far as it

relates to the share of Badipan, and I would modify the decree accordingly
with costs in proportion to decree and dismissal.

OLDFIELD, J. I concur in the order proposed by Mr. Justice

Spankie. The right of one mortgagor to redeem the whole mortgage rests

on the joint character of the mortgage, and when that has been broken,
the right ceases, and he cannot redeem more than his share against the

will of the mortgagee.

2 A. 567,

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.

RAMJAS (Defendant) v. BAIJ NATH (Plaintiff}* [16th December, 1879.]

Hearing of appeal ex parte Refusal to rehear appeal Appeal from Appellate Decree
Act X of 1877 (Civil Procedure Code), ss. 560, 584, 588 (v).

An appeal was heard ex parte in the absence of the respondent (defendant),
and judgment was given against him. He applied to the appellate Court to

rehear the appeal, and the appellate Court refused to rehear it. He then appealed,
not from the order refusing to rehear the appeal, but from the decree of the

appellate Court. Held that he was not debarred, by reason tbat he had not

appealed from the order refusing to rehear the appeal, from appealing from the

decree of the appellate Court.

[Appr., 8 A. 354 (358) (364) (F.B.) = A.W.N. (1886) 110; D., 4 A. 387 (405) (F.B.)

THE facts of this case are sufficiently stated for the purposes of this

report in the judgments of the High Court.

The Senior Government Pleader (Lala Juala Prasad) and Munshi
Hanuman Prasad, for the appellant.

Pandits Ajudhia Nath and Bishambhar Nath, for the respondent.

JUDGMENTS.
The judgments of the High Court, so far as they are material for the

purposes of this report, were as follows :

STUART, C. J. This is a second appeal in a suit brought to recover

Es. 2,926-15-6, principal and interest, from the defendant's person and

property under a bond, or rather two bonds, dated respectively the 28fch

November 1870 and the 8th March 1876. The [568] reasons of appeal

* Second Appeal, No. 1083 of 1878, from a decree of C. Daniell, E?q., Judge of

Gorakhpur, dated the 17th June 1878, reversing a decree of Maulvi Sultan Hueain,
Subordinate Judge of Gorakhpur, dated the 22nd December 1877.

(1) 13 M.I.A. 395 404.
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are exclusively on the legal merits of the case, and there is not in them 1879

the slightest allusion to any peculiarity of procedure before any of the DEC. 16 t

Courts below. It is, however, now objected on behalf of the respondent
that the present appeal does nob lie, inasmuch as the last order by the APPEL-

Judge was one refusing to rehear the appeal before him under s. 560 of LATE
the Code of Civil Procedure, against which order the appellant might OiVIL
have appealed to this Court, and not having done so, he cannot now

'

prefer a second appeal from the decree of the Judge on the merits of the 2 A. 567.

case. What actually occurred was this : The Subordinate Judge, by a

decision, dated the 22nd December 1877, dismissed the suit, and the case

then went on appeal to the Judge, the defendant not appearing in that

appeal. The Judge, nevertheless, heard the appeal ex parte on the merits,

and by a judgment, dated the 17th June 1878, reversed the decision of the

Subordinate Judge, remarking at the end of his judgment that
"
the res-

pondent had the ordinary notice served on him of the appeal having been

made, but he has failed to defend it." Instead of at once appealing to

this Court, as be might have done under s. 584 of the Code, against the

Judge's order, the defendant applied to the Judge for a re-hearing of the

appeal to him, under s. 560, and the Judge, for reasons which do not

appear, excepting that the defendant had not attended to the notice of

appeal served upon him, refused to re-hear the appeal, and it is argued
that by this procedure the plaintiff is prevented from falling back on

the Judge's first judgment on the merits of the case and preferring the

present second appeal to this Court.

I am, however, clearly of opinion that such an objection is untenable.

Section 560 of the Code of Procedure is not mandatory, but permissive and

discretionary. It provides that
"
when an appeal is heard ex parte in the

absence of the respondent, and judgment is given against him (exactly as

happened here), he may apply to the appellate Court to re-hear the appeal."

The proceeding indeed evidently contemplated by this section is merely
an additional privilege or facility given to respondents, who may or may
not avail themselves of it, but it in no way interferes with respondents in

other respects, nor could it have been intended to deprive them of any
other rights of procedure to which under the Code they are entitled, such

as their right of second appeal under s. 584 of the Code ; and [S69] there

certainly is not the slightest indication in s. 560 of any such intention.

The objection therefore altogether fails. I may add that I have the less

hesitation in coming to such a conclusion in the present case, since after

a very careful examination of the record I cannot find that the require-

ments of s. 560 were duly observed by the Judge when he refused to

re-hear the appeal to him. There is 'a proceeding before the Judge, dated

the 19th August 1878, reciting the application for a re-hearing, and it does

not appear from this proceeding that the respondent was allowed the

opportunity provided by s. 560 of proving that he was prevented by
sufficient cause from attending when the appeal was called on for hearing,

all that the Judge's order states being that he was
"

satisfied that notice

was duly served and that the respondent had received full information

regarding the appeal," without a word relating to the important question

whether sufficient cause had not been shown by the respondent for not

attending when the appeal was called on for hearing. The reason assigned

by the Judge was clearly nob enough, for although notice had been served

and the respondent was fully aware that the appeal was coming on, he

yet might have been able to show sufficient cause for his absence, and if

so he had a clear right to have the appeal re-heard. It ia satisfactory,

937
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APPEL-

LATE

CIVIL.

1879 therefore, in the interests of justice, that the present appeal has been
DEC. 16. preferred, and of its competency I have not the least doubt.

SPANKIE, J. Pandit Bishambhar Nath, for respondent, took a

preliminary objection to the hearing of this appeal. In appears that the

case was decided originally ex parte on the 17th June 1878 by the

appellate Court. Kamjas, defendant (now appellant), petitioned the

Court for a re-hearing of the appeal. But the Court held that notice had

2 A. 567. Deen duly served upon him, and that he had had full information that the

appeal had been filed. The Judge, therefore, refused to re- hoar the case.

It is urged that the defendant should have adopted the course provided by
cl. (v), s. 588, Act X of 1877, that is fco say, he should have appealed to

this Court from the order of the Judge refusing under s. 560 of the Act to

re-hear the appeal ; as he did not follow this course defendant cannot

appeal from the Judge's decision of the 17th June 1878.

[570] The terms of s. 560 of Act X of 1877 are permissive. When
an appeal is heard ex parte in the absence of the respondent, and judg-
ment is given against him, he may apply for a re-hearing, and if it be

proved that the respondent was prevented by sufficient cause from

attending when the appeal was called on, the Court may re- hear the appeal
on such terms as to costs or otherwise as the Court thinks fit to impose
upon him. From any order refusing to re-hear an appeal there is an

appeal under s. 588, cl. (v), but the appeal is not from the decree passed
in appeal, but from the order of refusal to re-hear it, if a petition to that

effect has been filed and rejected. The decree in appeal remains in force,

I do not find it anywhere laid down in the Code that there shall be no

appeal from a decree passed in appeal ex parte. By not appealing from
the order rejecting his application for a re-hearing, respondent might have
lost the opportunity of getting his case more completely heard by the

appellate Court, und thereby he may have placed himself in an
unfavourable position before this Court

;
if he desired to appeal from the

lower appellate Court's decree on the appeal, still I do not see that he is

debarred from instituting a second appeal, provided he undertakes to show
that the decree is open to objection on any of the grounds mentioned
in s. 584 of Act X of 1877. I would therefore reject the preliminary

objection.

2 A. 570.

CEIMINAL JUKISDICTION.

Before Mr. Justice Straight.

EMPRESS OF INDIA v. BHUP SINGH AND ANOTHER.
[31st December, 1879.]

Act X of 1872 (Criminal Procedure Code], ss. 44, 296 Discharge of accused persons
under s. 215 Pevival of Proceeding at tlie instance of the Court of Session

Commitment of accused persons.

Certain persons were charged under s. 417 of the Indian Penal Code, and were

discharged by the Magistrate inquiring into the oSenoe, under s. 215 of Act X
of 1872. The Court of Session, considering th*t the accused persons had been

improperly discharged, forwarded the record to the Magistrate of the District,

suggesting to him to make the case over to a Subordinate Magistrate, with

directions to inquire into any offence, other than the offence in respect of which

the accused persons bad been discharged, which the evidence on the record showed

to have been committed. The Subordinate Magistrate to whom the case waa
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made over made an inquiry, and committed the accused persona for trial before 1879
the Court of Session [571] on charges under ss. 363 and 420 of the Indian Penal

r>w,r< 31
Code. It was contended that the Court of Session was not competent to

"
direct

the accused persons to be committed," under s. 296 of Act X of 1872. the case

not being a "Sessions case," within the meaning of that section, and that the CRIMINAL
commitment was consequently illegal. Held that there was no "

direction to
TTTTJTOTvjn.

commit " within the meaning of that section, that is to eay, to send the accused

persons at once tj the Sessions Court, without further inquiry, and whether or TION.
not the inquiry was made in consequence of the suggestions of the Court of

Session was immaterial, and that the inquiry upon the charges under ss. 363 and 2 A. S70.
420 of the Indian Penal Code was rightly held by the Subordinate Magistrate
and the commitment could not be impeached.

[R., A.W.N. (1882) 105.]

THIS was a reference by Mr. W. 0. Turaer, Sessions Judge of Agra,
under s. 296 of Act X of 1872, for the orders of the High Court. The
facts of the case are sufficiently stated in the order of the High Court.

Mr. Colvin for the accused persons.
The Junior Government Pleader (Babu Dwnrka Nath Banarji], for

the Grown.

JUDGMENT.
STRAIGHT, J. In this case the two accused persons were originally

charged bafore Mr. Hewitt, Assistant Magistrate of Agra, at the instance

of one Bhagwan Singh, under s. 417 of the Penal Code. After investiga-
tion the prosecution failed and a discharge was passed under s. 215, Cri-

minal Procedure Code, the Assistant Magistrate at the same time making
an order for compensation against Bhagwan Singh, on the ground that his

complaint was frivolous and vexatious. Against this order for compensa-
tion and of discharge, Bhagwan appealed to the Court of Session, and the

then officiating Judge, Mr. Gardner, having made some remarks in writing
on the case, remitted the record to the Magistrate of the District,

who made the case over to Kedar Natb, Deputy Magistrate, who
then proceeded with an inquiry against Bhup Singh and Umrao Singh,
based upon ss. 363 and 420 of the Penal Code, ultimately committing
them for trial to the Court of Session. On the llth of October the order

for compensation passed against Bhagwan Singh by Mr. Hewitt was
quashed by this Court, having been made in a case other than a summons
case and therefore being ultra vires. The committal of Bbup Singh and
Umrao Singh having taken place on the 30th of September, the case came
on for hearing at the Sessions Court on the 22nd November, when objec-
tion was taken to the jurisdiction of the Judge to try it, on the [572]
ground that the commitment was informal and illpgal, having been made
in consequence of the remarks in writing of the Officiating Sessions Judge
of the 26th July, which virtually amounted to a

"
direction to commit "

under s. 296, Criminal Procedure Code, and bad been so regarded : this

direction the Judg had no power to make, the offences charged against

Bhup Singh and Umrao Singh not being
"
Sessions cases," or in other

words
"
exclusively triable by a Court of Session." Upon this objection,

taken
"
in limme," the Sessions Judge declined to proceed with the case

and remitted the whole of the proceedings and papers to this Court with

the object and intention, I presume, that the commitment should be

quashed.
The caee for the accused, or in other words in support of my setting

aside the proceedings against them, has been very fully and ably argued

by Mr. Colvin, though the whole of his contention has been based on an

entire misconception of the character of the document of the 26th of



2 All. 573 INDIAN DECISIONS, NEW SERIES [Yol.

1879 July. I am clearly of opinion that it is not nor was it ever intended to

DEC. 31. be a
"
direction to commit." On the contrary, as far as I understand its

terms, the Officiating Sessions Judge carefully guarded himself against
CRIMINAL making any order of that kind and simply relegated the record to the

JURISDIC- Magistrate of the District, for him to take such steps in the matter as he

TION might think proper. The Magistrate upon consideration of the facts
'

appearing in the evidence, under s. 44, Criminal Procedure Code, referred

2 A. 570. the case for investigation to his subordinate Kedar Natb, who had full

power to hold the necessary inquiry, and, if he considered the case one
that ought to be tried by the Court of Session, to commit it thereto in

accordance with the provisions of s. 196, Criminal Procedure Code.

Whether that investigation did or did not take place in consequence of

the remarks of the Officiating Sessions Judge of the 26th July appears
to me quite immaterial : there was no

"
direction to commit "

in the sense

of s. 296, Criminal Procedure Code, that is to say, to send the discharged
accused at once to the Sessions Court, without further inquiry. The
observations of the Judge, which it was quite competent for him to make
under the proviso at the end of s. 296, Criminal Procedure Code, even if

they did amount to a
"
direction," seem to suggest, to the Magistrate of

the District, that he should, as he properly might, direct the Sub- [573]
ordinate Court to inquire into any offence, other than that on which the

order of discharge had been passed, which the evidence on the record

showed to have been committed. It appears to me that the inquiry upon
the charges under ss. 363 and 420 of the Penal Code were rightly. held by
the Deputy Magistrate, and that there is no pretence for impeaching his

commitment. The cases of Queen v. Seetul Pershad (1) and Petition of

Mohesh Mistree (2), are clearly distinguishable from the present, and my
view of this matter in no way involves disagreement with any of the

authorities quoted. The records are returned to the Sessions Judge, and
he is directed to proceed with the trial of the accused Bhup Singh and

109
Umrao Singh, under ss. 363, 420 and in ordinary course.

2 A. 573 (F.B.) = 5 Ind. Jar. 95.

FULL BENCH.

Before Mr. Justice Pearson, Mr. Justice Turner, and Mr. Justice Spankie.

SUGRA BlBl (Plaintiff) v. MASUMA BlBl (Defendant)*
[27th August, 1877.]

Muhammadan Law Dower,

Where a Muhammadan (Shia), on his marriage, being in poor circumstances,
fixed a "deferred " dower of Ba. 51,000 upon bis wife, and died without leaving
sufficient assets to pay such dower, and his wife sued to recover the amount of such
dower from his estate, held by STUART, C.J., (PEARSON, J.. dissenting) that, it

being nowhere laid down absolutely and expressly by any authority on the
Muhammadan law that, however large the dower fixed may be, the wife is entitled

to recover the whole of it from her husband's estate, without reference to hia

circumstances at the time of marriage or the value of his estate at his death, the

*
Appeal under ol. 10, Letters Patent, No. 3 of 1877. Reported under the special

orders of the Hon'ble the Chief Justice.

(1) H.C.R. N.W.P. 1873, p. 168 ; see also Empress v, Kanchan Singh, 1 A. 413.

(2) 1 G. 282.
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plaintiff was only entitled, under the circumstances, to a reasonable amount of 1877
* wer<

AUG. 27.
Held, by the Full Bench, on appeal from the decision of STUAKT, O.J., that a

Muhammadan 1 widow was entitled to the whole of the dower which her deceased _
husband had on marriage agreed to give her, whatever it might amount to, and lULL
whether or not her husband was comparatively poor when he married, or had BENCH.
not left assets sufficient to pay the dower-debt.

[P., 9 Born. L.R. 188 (198) ; R., 33 A. 182 = 7 A.L.J. 1025 = 7 Tnd. Gas. 497 ; 13 C.W.N. 2 A 573

153 = 4 Ind. Cas. 462; 13 Ind. Cas. 73 = 52 P.L.B. 1912 = 34 P.W.R. 1912 ;
13 (P.B.) =

Ind. Cas. 882 = 14 O.G. 356,] 5 Ind Jul,

THIS was a suit in which the plaintiff, the widow of one Tasadduk fls

Husain, deceased, sued in forma pauperis the defendants, the mother,

brother, and two sisters of the deceased, his heirs, claiming [574] to

recover from his estate Es. 51,000, being the amount of her
"
deferred

"

dower. The defendant Masuma Bibi, mother of Tasadduk Husain, set

up as a defence to the suit that Tasadduk Husain had settled a dower
on the plaintiff "equal to the dower settled on Fatama, viz., ten dirms, or

Bs. 107, according to the law of Tmamia prevailing among the Sbias,
"

to

which sect the parties belonged. She alleged in her written statement as

follows:
"
In fact all the members of the plaintiff's family and that of

Tasadduk Husain have acted all along in accordance with this custom :

at the time of Tasadduk Husain's marriage his circumstances and those of

his father and the family of the plaintiff were not in such a state as to

admit of fixing the dower at such a large amount, the payment of which was'

impossible : if it was fixed it was merely for the sake of show, its payment
not being intended." The Court of first instance found as a fact that the

amount of dower settled on the plaintiff was Bs. 107, the material portion
of its judgment being as follows :

"
Although such a large sum of money

is said to have been settled on plaintiff as dower, no deed of settlement is

forthcoming : it is proved that Tasadduk Husain possessed no independent
means at the time of his marriage with plaintiff, and had not commenced
practising as a pleader : his father, who was employed as a mukhtar
or agent in Azamgarh, although possessed of some property, was not

in a position to settle a dower of Es. 51,000 on his son's bride : nor

is there any conclusive evidence to show thai; this was the proper dower of

female members of the family of plaintiff's father : under these circum-

stances, I am unable to credit the statements of the plaintiff's witnesses,

that Tasadduk Husain at once agreed to settle the above mentioned dower
on plaintiff, and incline to accept the testimony of defendant's witnesses,

who unanimously testify that the dower of Fatima, or about Es. 107, was
settled on plaintiff, an amount which appears to be more reasonable and

suited to the then circumstances of the parties : among the plaintiff's

witnesses is her maternal uncle, Nisar Husain, whose testimony appears
to be very exaggerated, and who declares that similar amounts of dower
were invariably settled on each and every female member of the family of

the bride and bridegroom, which appears to be absurd and is rebutted by
the evidence of defendant's witnesses, who deny his presence at the time

of tbe marriage-contract, and he moreover is shown to be biassed against

[575] defendants ; I therefore find as a fact that the amount of dower
settled on plaintiff was Es. 107 and noo Es. 51,000, and that the first

defendant, who has succeeded to the estate of the deceased, is liable to

pay it."

The plaintiff appealed from the decree of the Court of first instance

to the High Court. The appeal came for hearing before a Division Bench
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1877 composed of Stuart, C. ,T., and Pearson, J., by whom the following judg-

AUG. 27. rnents were delivered :

STUART, O.J. Tnis is one of those extraordinary .and embarrassing

FULL cases which the Muhammadan law offers as puzzles to the European

BENCH m iQC'- The plaintiff, appellant, is a pauper, and as such she sues to
'

recover no le?s a sum than Rs, 51,000 from the estate of her deceased

2 A. 673 husband, although that estate, it was well known when the suit was

(P.B.)= brought, amounted only to something between rupees two and three

5 in(j ( jnp> thousand. Now, in any system of law appealing to one's sense of justice

93 t
and claiming in that respect, I do not say respectful, but intelligible

acceptance among rational beings, one would suppose that as regards the

two sums I have named a Court of Law might be permitted to exercise a

discretion by means of which the widow's claim might be reduced to the

possibilities of the case. But it would appear that we are not allowed so

to escape from a hopeless and helpless dilemma, for we are told that we
must either give this pauper plaintiff Rs. 51,000, or Fatima's portion of 10
dirms amounting to Rs. 107. There is, it seems, no middle course. We
are not even to substitute for the Rs. 51,000 the whole of the husband's

estate of two or three thousand rupees, much less to apportion her such a

sum as under such circumstances European widows are obliged to be content

with. Such a case appears to be beyond the reach of intellectual appre-

hension, the suggested law is visionary, and the facts are of a somewhat
intangible character.

But as to the facts, they appear to ba these : The parties and their

families were and are Shias. The plaintiff was married to her husband,
Tasadduk Husain, on the 7th May, 1843, and the marriage subsisted until

the 26bh July, 1874, when Tasadduk Husain died. At the time of his

marriage with, the plaintiff, he settled upon her. according, it is said, to the

custom of the family, a dower of Rs 51,000, [576J although at the time he

possessed no independent means of his own, and bad even then not been

admitted as a pleader, although he afterwards appears to have practised
in that professional position with some little success. What was the exact

extent and value of the property he left at his death does not very clearly

appear. One witness stated that his profits were between four or five

hundred rupees a year, and it is not unlikely that by means of profession-
al savings and property inherited from his father, who, it is stated,

practised as a mukhtar, Tasadduk Husaio may have left behind him some
two or three thousand rupees. It is, however, unnecessary to consider these

and other figures of a similar kind, for the rule of the Muhammadan law
which we are asked to recognise and administer in this case is one that

puts the case quite beyond the limits of arithmetic in any aspect. Here'

is a case in which a woman, herself a pauper, seeks to recover dower to

the extent of Rs. 51,000, although when the settlement of this dower was

supposed to be made, tne husband, the settler, had not a rupea in the

world to call his own. Nevertheless the claim is stated to be justified by
the Muhammadan law among the Shias, which, it is said, places no limit

to the maximum of dower, no matter what the extent of the husband's

estate may or may not be, or whether he had any estate at all. Now,
even if such ware really and undoubtedly Mubammdan law among Shias,

I trust I may be pardoned if I hesitate to admit that it would be reason-

able to expect the Judges of a High Court to administer such a law. But

although it was strongly urged at the hearing that such was unquestion-

ably sound Muhammadan law, I have not for myself been able to

discover any rule of the kind so absolutely laid down in any recognised
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authority, whether Shia or Sunni. In Baillie's well-known Digest of 1877
Muhammadan law, published in 1865, dower is said to be

"
incumbent

"
AUG. 27.

on a husband ; but how can it be incumbent on him that is imposed on
him as a duty and obligation if the thing to be done is an impossibility, FULL
and that it relates to money and property which have no existecce, BENCH
a state of things which by the way that author himself recognises
when he expounds that "when something is mentioned as dower which 2 A. 573
is not in existence at the time, as, for instance, the future produce (F.B.) =
of certain trees or of certain land, or the gains of a slave, the assignment 3 Ind. Jur,
it bad, and the woman is entitled to her proper [577] dower," this 93."
proper dower "

being explained to be dower appropriate to the
wife's family and social position. Bub it is further stated in the
same work that

"
dower is unlimited in amount.," but it is not said

that it is unlimited irrespective of the actual extent and value of the
husband's property. On the other hand, I find it laid down in a judgment
of the Calcutta Sudder Dewany Adawlat, vol. I, page 277, that any-
thing possessing a legal value may be given in dower, that is, of course, a

legal value at the time of marriage and settlement. Did the Es. 51,000
in the present case possess at that time, or did it ever possess, and
does it possess now, a legal value ? Then in another ruling of the same
Court, page 267 of the same volume, it is laid down that the amount
of dower is recoverable from the real and personal property left by the
husband in preference to the claims of heirs, a ruling which appears to

me to disparage and discredit such a dower claim as this. Again in the

Tagore Law Lectures of 1873, page 348, it is asserted that property
assigned as dower must be specified and in the husband's possession at the

time of the assignment, which would otherwise be invalid ;
a proposition

which does not appear to be intended to apply otherwise than to dower
generally, whether prompt or deferred. Then in regard to the Shias, we
are told by Mr. Baillie in his work on this system published in 1869, page
68, that among them

"
there are

no^.
bounds to the quantity or value of the

dower, which is left entirely to the will of the husband and wife, so long as it

is capable of appreciation, that is, not totally destitute of value, like a

single grain of wheat, for example." But this also is a text which fails to

determine the question under consideration within appreciable or intelli-

gible limits. I could understand the doctrine laid down if it meant, or

could be understood to mean, quantity or value of dower as a recoverable

charge on the husband's estate. Then as to
''

the will of the husband
and wife," such language is surely the idlest verbiage, unless it can be

shown that there was something on which husband and wife's will

could be exercised upon. The expression, however, that the dower
must be

"
capable of appreciation, i.e., nob totally destitute of value

like a single grain of wheat," seoms to bring the rule within one's

powers of apprehension, although there appears to me to be no reason

why the aopreoiation should not be equally applied to visionary or im-

[578] possible dower, to the case, for example, of the husband not having
himself a single grain of wheat, but yet settling a dower of Kg. 51,000
on his wife. The result, in short, of the authorities appears to be that

while some texts might possibly suggest the broad principle contended for

in this aupeal, it is nowhere laid down absolutely and expressly

by any authority on the Muhammaiian law that dower, limited or

unliinite i, is to be regarded witnout regard to the husband's estate, and

.that unlimited dower may mean and be accepted as dower of the value, it

may he, of teu times the value of that estate, so that her husband at the
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1877 time of bis marriage, although not possessed of a single pice, might yet settle

AUG. 27. as dower upon his wife lakhs and crores of rupees ! Now this is not too

extravagant an ideal of the principle of Muhamadan law in question, for as

FULL a proposition, it must to that full extent be maintained, supported, and

BENCH, affirmed as Muhammadan law before the plaintiff, appellant, can succeed
in this case.

2 A. 573 ^g {.Q j^e cug ;OaQ on fcn is subject among Shia families, I am not
(F.B.)= satisfied that such a custom has been satisfactorily proved in this case,

5 Ind. Jur.
j^j. even if j^ wera undoubtedly the practice among Shia ladies, I should

93f hesitate to allow such practice to determine so serious a question. Nor
can I recognize, as a sufficient reason for such a practice, that among the

Shias a childless widow is precluded from taking any share in the estate of

her deceased husband, for surely that is a difficulty that could be met by
an express settlement which would give the wife, at the time of the marriage,
a reasonable share of, or if you please the whole of, her husband's property.
This doctrine, in short, contended for, ofunlimited dower infinitely transcends

the necsssity of the case as stated. But again, in excuse of this alleged

singular and anamolous rule as to dower, it; is suggested that it is intended

to protect Muhammadan wives against the facility for divorce, which can
be capriciously used against them by their husbands, seeing that dower
takes effect from the wife's divorce or the husband's death. Bat this

explanation I am unable altogether to appreciate, for the consequences of

divorce might be fully guarded against by allowing the wife her proper
dower, or even such dower as may comprise the whole of the husband's

then available estate. Again, it has been said that the amount of the

husband's estate, out of which the dower might [579] have to be paid,
could not be known at the time of the contract. But that does not

appear to ma to get rid of tha difficulty, or I hai rather said the preposte-
rous and visionary absurdity of the alleged rule which has no foundation

in any rational hope or expectation, but is solely referable to an idle

and nebulous fiction which, in the case of parties like those in this

appeal, could never be imagined to descend to the earth in the shape
of actual cash or property. But it has also been urged that to allow

a wife in the name of dower to carry off the whole of the husband's

available estate instead of a fixed sum, however large, might have the

effect of defeating the rights of the heirs, or, in other words, might finally

determine the inheritance of his property. My answer to this, however,
is that such a result entirely depends upon the extent of the husband's

property, for, as in the present case, a dower might be named so large as

hopelessly to absorb the whole property, leaving the heirs with nothing
but the mere name of heirs. Altogether I muse decline to accept such

a view of Muhammadan law, and unless compelled to do so by the

supreme ruling of Her Majesty's Privy Council, I must decline to

administer or apply it in any case.

In conformity with the tenor of the remarks I have offered, I might
have felt disposed to have given the plaintiff reasonable dower out of

her husband's estate say one-third or even half of all the property he

left but that it appears I am not permitted to do. On the other hand,
her claim and contention in the suit is so visionary and intangible thab

I feel unable to reduce her dower to any palpable character or amount
beyond the minimum given by the Subordinate Judge. I would therefore

affirm the judgment of the Subordinate Judge and dismiss this appeal,

but, under the circumstances, without costs.
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PEARSON, J. In my opinion the evidence adduced by the plaintiff 1877
is better entitled to credit than the evidence adduced by the defendant, Au0 27.

respondent, and the reasons assigned by the Subordinate Judge for his

decision of the issue relating to the amount of the dower in question are not > FULL
valid. Deeds of settlement are not usual, but it is Hot unsual to settle a BENCH.
dower out of proportion to the means of the husband ; probably not many
Muhammadans at the time of their marriage are possessed of much 2 A. 373

independent estate or means. [580] The absence of a deed of settlement (P.B.)=

in this instance, and the circumstance that Taaadduk Husain was not 5 Ind. Jar.

possessed of large means at the time of his marriage, are insufficient 95.

grounds for discrediting the claim and the averments on which it is based.

Tasadduk Husain would naturally be expected to fix a dower for his wife

similar in amount to the dower which had been usually fixed for the ladies

of her family on the occasions of their marriage ; and that amount is shown
to be Rs. 51,000. The plaintiff's witnesses are mostly her relations, but

they are persons who are likely to know the real facts in question, viz.,

what was the usual dower in the family, and what was the dower actually

agreed to be given by Tasadduk Husain. Inasmuch as, according to the

doctrine of the Shia sect, a childless widow is precluded from taking any
share in the estate of her deceased husband, it is not surprising that the

relatives of ladies about to be married should stipulate for the settlement

on them of a dower that would constitute an adequate provision for them
in the event of their surviving their husbands. It may be that the estate

of Tasadduk Husain will not furnish more than such a provision for the

plaintiff, his widow. I would reverse the lower appellate Court's decree,

and decree the claim and appeal with costs recoverable from the estate left

by Tasadduk Husaiu aforesaid.

The plaintiff appealed from the judgment of Stuart, G.J., to the Full

Bench, under cl. 10 of the Letters Patent.

Munsbi Kashi Prasad and Shah Asad Ali, for the appellant. Munshi
Hanuman Prasad, Mir Akbar Husain, and Maulvi Mehdi Hasan, for tbe

respondent.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

PEARSON, J. The first two grounds of the appeal appear co be in-

controvertible. The plaintiff is doubtless entitled to the whole of the

dower which her late husband agreed to give her, and which was fixed

not in reference to his means at the time of marriage, but to the value

which she possessed in the matrimonial market, that value being mainly

determined by tbe local position and traditions, the surroundings and

antecedents of her family. The contract cannot be set aside or treated a's

a nullity because he was compara-[58i]tively poor when he married,

or has not left assets sufficient to pay the debt, but on the contrary

may be enforced so far as is possible. But in this instance it happens

that, if a dower of Rs. 51,000 had not been agreed to by him, she

would have been entitled to a dower of that amount, because such

an amount has been customarily fixed as dower for ladies belonging

to the family of which she is a member. Her claim is maintain-

able irrespectively of any contract on the part of her husband, but I

nevertheless allow in full the third ground of the appeal, and would only

add that, as the estate left by Tasadduk Husain is probably not worth

Rs. 5,000, it was wholly needless for the plaintiff to have falsely re-

presented her dower as amounting to Rs. 51,000. All that she can gain
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1877 would be equally gained by representing the amount to have been
AUG. 27. Rs. 5,000. There is, however, no reason to doubt that her real dower is

Ra. 51,000, although she will be unable to realize more than a small por-

FULL tion of it.

BENCH. With these additional remarks I adhere to my judgment of the 30th
Aoril last, and would decree the claim and this appeal with costs in all the

2 A. 573 Courts.

(F.B.)= TURNER, J. However great the objections which may be taken to

A lad. Jar. it, it is unquestionably the practice for Muhammadan gentlemen to settle

95. on their wives dowers without regard to the extent of their own incomes,
and when satistactory proof is adduced that a settlement of dower has

been made bona fide, a lady is entitled to enforce her claim for the whole

amount, although it may be in excess of the fortune which on her marri-

age the husband possessed or could have been expected to acquire. No
doubt when a large sum is claimed on account of dower, the lady is bound
to meet the improbability suggested by the quantity of the claim, but if

the evidence produced by her is sufficient to establish the claim, the Court
cannot reduce her dower to an amount which it deems reasonable, nor
can it refuse her a decree altogether for any sum in excess of the amount
which her opponents are willing to concede her. Regard being had to

the usage in this country, the dower claimed by the appellant is not pre-

posterously large, that we could on this ground only refuse credit to her

witnesses. It is true that large dowers are less common among Shias

than among Sunnis, [582] but even among the former they are occasionally
settled : the usage of the lady's family is perhaps more regarded than

adherence to the advise of some of the doctors of the laws.

In the case before us, we consider the appellant's witnesses are more
reliable and generally of better position in life than the witnesses called

by the respondent. They have sworn, and we see no reason to doubt

their evidence, that the appellant's dower was fixed at Rs. 51,000, and in

corroboration of their statements on this point they also appear to be

stating the truth in asserting that this dower was not in excess of the sum
usually settled on ladies of the appellant's family. We would therefore

decree the appeal, and reversing the decrees of the Division Bench and of

the Court of first instance, decree the claim, with costs.

SPANKIE, J. I agree with the opinion expressed by Mr. Justice

Pearson, delivered when the suit was heard by the Division Bench. It

appears that there is nothing to add to ifc. If we believe the evidence for

the plaintiff, then the dower was specified, and there was no doubt or

uncertainty about it. The weight of evidence is in favour of the plaintiff's

case, since the amount fixed is stated by the witnesses, members of the

family and others likely to know, to be Rs. 51,000. I would therefore

Decree the appeal with costs.

Appeal allowed.
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2 A. 382 (F.B.). 1878

FULL [BENCH. ^LY 23.

Before Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson
JPTJLL

and Mr. Justice Oldfield.
BENCH.

BABU LAL AND OTHERS (Defendants) v. ISHHI PRASAD NARAIN 2 A. ass

SINGH (Plaintiff).* [23rd July, 1878.] (P,B.).

Res judicata Mortgage First and\second mortgagees.

In 1870, M granted a certain person a lease of a certain zsmindari share, fora
term of years at an annual rent, L, as the lessee's surety, hypothecating a mauza
called A as security for the payment of such rent. In 1871, L gave B a bond for

the payment of certain moneys, hypothecating mauza A as security for their

payment. In 1872, and again in 1873, M obtained a decree in the Revenue
Court against his lessee and L his surety for arrears of rent. In execution of

the decree of 1872 M caused L's rights and inter- [583]ests in mauza A to be put
up for sale, and purchased them himself. In 1874 B sued L and M to enforce

his lien on mauza A If defended this suit on the ground that he was the

holder of prior lien on the property. The Court gave B a decree in 1875, holding
that he was entitled to an order for the sale of the property, but that it would be

competent to Afto sue to enforce his lien, and that, when he did so, the pur-
chaser under B's decree would have the option of discharging the first incum-
brance- The property was accordingly put up for sale in execution of B's

decree, and was purchased by B himself. In 1876 M sued L and B to enforce

his lien on the property, claiming to recover by the sale thereof the amount of

the arrears of rent awarded by the decrees of 1872 and 1873, together with the

costs awarded him in the Revenue Court, and interest Held, affirming the

judgment of STUART, C.J., that the decree of 1875 did not preclude M from

claiming to enforce his lien on mauza A, nor was bis claim affected by the cir-

cumstance that he had brought to sale in execution of the decree of the Revenue
Court the rights and interests of L in the mauza. All that was then sold was
the equity of redemption, which was sold to satisfy the money-decree held by M.
No doubt the proceeds of the sale would after satisfaction of the costs of the
decree go pro tanto to the satisfaction of the sums secured by the first incum-

brance, but M by selling in execution the mortgagor's equity of redemption did

not forego his incumbrance.

Held also that M could not enforce his lien for the recovery of the costs

incurred by him in the Revenue Courts, as the surety- bond did not provide for

the payment of such costs ; that he could enforce bis lien for the recovery of

interest, as that bond did provide for the payment of interest ; and that the

moneys realized by the sale of the equity of redemption of the property in the

execution of the Revenue Court's decree of 1872 must be applied, in the first

place, in satisfaction of the costs of the suit in which that decree was made, and
then in satisfaction of the arrear sued for in that suit, or the balance of that

arrear, and of the arrear sued for in the second suit, with interest at the rate

agreed upon in the surety-bond from the date of the accrual of those arrears until

realization.

[R.,14 B.31 (39); 35 M. 216= 10Ind. Cas- 75 = 21 M.L.J. 344 = 10 M.L.T, 533; 37 M.
70= 17 Ind. Cas. 445 = 23 M.L.J. 543 = 12 M.L.T. 500 = (1913) M.W.N. 1.]

ON the llth May, 1870, the Maharajah of Benares granted a lease of

a five annas share in taluqa Kulmayi, in the Allahabad district, to one

Bindesri Bakhsh, for a term of eight years to commence from the end of

1277 fasli, at an annual rent of Kg. 14,725 payable by instalments. One
of the conditions of this lease was that the lessee should furnish security

for the performance of the conditions of the lease. One Lalta Bibi agreed
to furnish such security, and as surety executed a deed on the 4th July,

1870, by her husband as her attorney, hypothecating mauza Asravi in

'

Appeal under ol. 10, Letters Patent, No. 2 of 1878. Reported under the special
order? of the Hon'ble the Chief Justice.
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1878 pargana Barah, and a mud-built house in mauza Naini in pargana Arail.

JULY 23. On the 30fch November, 1871, Lalba Bibi joined with her husband in

executing a bond for the payment of certain moneys to Babu Lai, Kanhaiya
FULL Lai, Shankar Lai, and Bam Gharan, and hypothecated mauza Asravi

BENCH. as security for [884] such payment. On the 24th September, 1872,
the Maharajah of Benares obtained a decree in the Revenue Court

2 A. S82 against Bindesri Bakhsh, his lessee, and Lalta Bibi, the surety, for

(P.B.). Bs. 2,472-12-3, being arrears of rent for 1279 fasli, and Bs. 266-6-4,
costs of the suit; and on the 19feh December, 1873, he obtained a seeond

decree against them in the Bevenue Court for Bs. 1,008-13-3, being
arrears of rent for 1280 fasli, and Bs. 131-8-0, the costs of the suit. The
rights and interests of Lalta Bibi in mauza Asravi were attached and

put up for sale in the execution of the decree dated the 24th September,
1872, and were purchased by the Maharajah for Bs. 1,800. On the

17th September, 1874, Babu Lai and the other obligees of the bond dated

the 30th November, 1871, sued Lalta Bibi and her husband on that

bond in the Court of the Subordinate Judge of Allahabad, claiming to

enforce their lien on mauza Asravi. To this suit they made the Maha-

rajah of Benares a defendant. The Maharajah defended this claim on
the ground that he held a prior lien on the property, and that his deed

contained the condition that during the continuance of the mortgage the

mortgagee would not mortgage the property. On the 28th June, 1875, the

Subordinate Judge overruled these pleas, deciding that the second mort-

gagees were entitled to an order for the sale of the property, but that it

would be competent to the Maharajah to sue to enforce his lien, and that,

when he did so, the purchaser under the decree obtained by the second

mortgagees would have the option of discharging the first incumbrance.

The second mortgagees consequently obtained a decree for the sale of

mauza Asravi, and it was put up for sale, and was purchased by them.
On the 15th June, 1876, the Maharajah of Benares instituted the

present suit to enforce his lien on mauza Asravi and the house in mauza
Naini, impleading Lalta Bibi, and the second mortgagees. He claimed to

recover the amounts of the arrears of rent awarded by the decrees dated

the 24th September, 1872, and the 19th December, 1873, respectively,

together with the costs awarded to him in the Bevenue Court, and interest

on the whole sums decreed at the rate of twelve per cent, per annum from the

date of those decrees respectively. The District Judge of Allahabad, who
tried the suit, dismissed the claim to enforce the lien on mauza Asravi,

on the ground that the plaintiff had elected to proceed in the Bevenue

[585] Court, and had obtained a money-decree therein, and he was not

entitled to enforce his remedy against the purchasers under the decree

obtained by the second mortgagees-defendants ; and he also dismissed the

claim to enforce the lien on the house at mauza Naini on the ground
that the power-of-attorney given by the defendant Lalta Bibi to her

husband did not authorize him to mortgage that property.
The plaintiff appealed to the High Court. The appeal came for

hearing before a Division Bench composed of Stuart, C.J., and Oldfield, J.,

by whom the following judgments were delivered :

STUART, C. J Mr. Justice Oldfield has correctly stated the facts and

proceedings in this case, and I quite agree with him that the decree of

the Bevenue Court against the surety was without jurisdiction. It is in

fact absolutely null and void mere waste paper. But I am extremely

unwilling to cast the plaintiff by applying to him the principle of res

judicata. I do not know when or in what way this plea was taken. It
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is not to be found in any pare of the record, and I am not aware that 1878
it was taken or suggested at the hearing ; bub, as Mr. Justice Oldfield JULY 23.

has allowed it to govern his judgment on the appeal, I feel bound to

consider it. FULL
I have in several cases in this Court taken occasion to express my

regret that the law on this subject as recognized by English Courts should

have been so inconsiderately imported, as I conceive it has been, into the

practice of the Courts of this country, where there are few, if any, of the

safeguards which render this plea a reasonable one in a European Court ;

and there are even judgments of the Privy Council in appeal from the

High Courts of India which carry the principle of this plea so far, that I

would hesitate to apply the doctrine they lay down although approved by
so august a tribunal, unless the facts were precisely the same. It should

be remembered that there is not here that copia peritorum, that resource

of skilled appliance afforded by the presence of a thoroughly trained and

experienced bar that there is in England (or rather I should say in Great
Britain and Ireland, for the legal practice on this subject is the same in all

parts of the United Kingdom, and that to introduce into the practice of

the District Courts of India a legal principle which, especially as recently

developed and ex-[586]pounded, is the result of a high degree of legal

refinement, is not considerate towards suitors who form part of such a

population as we have to deal with, if it is not tantamount to a denial of

justice to them. These poor people avail themselves of the best profes-

sional assistance they can get in the zila within which their villages are

situate ; but that is often poor indeed, if it is not generally unreliable ;

and to refuse relief to a plaintiff who makes an apparently just claim

simply because his ignorant district pleader had omitted a particular plea

in a previous suit is surely a proceeding of doubtful wisdom.

We were referred to several cases in support of this plea, three in

particular : Denobundhoo Choivdhry v. Kristomonee Dossee (l), Baldeo

Sahaiv. Bateskar Singh (2), a1ndWoomataraDebiav.UnnopoornaDa.ssee(3).
None of these cases, however, appear to me to apply to the present.

But after what I have suggested on the general character of the plea, I

may be allowed to say that I cannot withhold my sympathy from the

views of Sir Kichard Garth, the Chief Justice of the Calcutta Court, in

the long and elaborate judgment he gave in the first of these cases, dis-

senting from the other members of the Court, and in which he refers to

the inconvenience and unreasonableness of applying the principle of this

plea to the litigation of the natives of this country.

The plea, however, is taken in a different manner in the present case,

and what occurred was this : there had been another suit between the

same parties, certain of the present defendants being therein plaintiffs, in

which a decree was made in their favour. In that suit the plaintiff

pleaded all his pleas, and among others the prior lien under which he

now claims. He brought his position and contention fully before the

Court, and yet the Subordinate Judge refused to adjudicate upon the

prior lien, and referred the plaintiff to another suit for that purpose. The

words of the judgment are these :

"
The Maharajah may sue in a proper

Court to establish his lien, and then claim the benefit as against a subse-

quent hypothecation. When he does so, the plaintiff, or the purchaser

under his decree, will have the option of paying off the first incumbranoe."

BBKCH,

(1) 2 C. 152. (2) 1 A. 75.
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1878 And this advice the plaintiff followed, and because he did so and ac-

JULY 23. [5iJ7]quiesced in and obeyed the judgment, we are told that he is barred

by the plea of res judicata. Now, even assuming that the Subordinate
FULL Judge was wrong, and bad failed to satisfy the legal requirements of the

BENCH. case Dv bis order, still the plaintiff was guilty of no neglect of his duty
as a litigant in such a case, nor of anything that could reasonably be

2 A. 382 called laches on his part. He simply did as he was told by the judicial

(P.B.). authority to which he owed obedience in his suit, and I trust he is not in

consequence ousted of his right by the plea in question, for a more

unjust I had almost said a more mischievous use of this plea I cannot
conceive.

But I may be permitted to doubt whether the plea of res judicati
is relevant to the present suit as against the plaintiff, or that it in any
way applies so as judicially to raise any question calling for determina-

tion respecting the Maharajah's prior lien. In the first place, Babu Lai
and others, the plaintiffs in the former suit, are not defendants in the

present case in that litigious character, but simply as auction-purchasers
of the property which had previously been transferred in security to the

Maharajah. But in the second place, even if it had been otherwise, the

Maharajah's security-bond was not in any way disputed in the former

suit, and therefore did not call for any adjudication in the present case

on the part of the Subordinate Judge. Again, the Maharajah's title as

purchaser was not only legally bad but absolutely void, and his rights

under his bond could only be determined in a suit with a distinct issue on
the subject between him and Lalta Bibi. But such a question was alto-

gether beside the legal requirements of the first suit, and it was competent
to the Subordinate Judge to do as be has done in the present case by
restoring the Maharajah to his original place under his security, and, as

a consequence, allowing him to enforce it by a separate suit. There,

therefore, seems to have been no place for such a defence in the former

suit.

Nor do I consider the plaintiff was bound to apply for a review of

judgment, for the presumption on which he was entitled to act was in

favour of the Subordinate Judge's judgment ; and the plaintiff ought not

be prejudiced because he did as he was directed by it, instead of applying
for a review of judgment, which would have been a proceeding under an

opposite presumption altoge-[588]ther viz., a presumption that made him
bound to assume that the judgment was wrong. I do not consider that

he was bound so to assume, but was entitled to adopt the course recom-

mended to him by the Court, and that he is entitled to our judgment on

his lien, and, as that lien is prior to that of the defendants, I would allow

the third reason of appeal, decree the plaintiff's claim for enforcement of

the hypothecation in his security-bond, dated the 4th July, 1870, and
reverse the decree of the Court below, with costs in both Courts.

I may add that the provisions relating to the plea of res judicata in

the new Procedure Code (Act X of 1877), and which carry the principle

of the plea further than I approve in this country, do not appear to cover

such a case as the present, where the Subordinate Judge does not decide

on the plea one way or another, but by express order leaves it for determi-

nation in another suit; the plaintiff simply obeying the order, and the

defendant recording no plea to the contrary or objection thereto.

OLDFIELD, J. The plaintiff sues to recover a sum of money repve-

senting instalments of rent for 1279 and 1280 fasli, due by a' lessee"; by
enforcement of an hypothecation in a registered security bond, dated 4th
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July, 1870, executed by defendant No. 1, in which she became surety for

the lessee, and hypothecated mauza Asravi and a house in mauza Naini

as security for the payment of the rent.

The plaintiff obtained two decrees in the Eevenue Court against the

lessee and the surety (defendant No. I/ for these instalments, and in exe-

cution of one of these decrees he caused to be sold the surety's rights and
interests in mauza Asravi, and purchased them on 20th July, 1874, for

Rs. 1,800, being less than the amount of the decrees. The defendants
Nos. 2 to 5 held a bond, dated 30th November, 1871, from defendant No. 1,

in which mauza Asravi was hypothecated to them, and they brought a

suit against defendant No. 1, and this plaintiff set up his purchase and the

lien under his bond, and it was held, on 28th June, 1875, that his pur-

chase did not give him a lien since it was made under a decree of a

Revenue Court, which was only a personal decree against the surety and
did not declare the lien, nor had plaintiff in the Reve-[589]nue Court
claimed to enforce the lien, and he was referred to a regular suit to

establish his lien. The defendants Nos. 2 to 5 have since purchased the

property at auction-sale in execution of their decree.

Plaintiff now brings this suit, and its object is to have his lien under
his security-bond enforced, and the property declared liable to sale under
it for realisation of the unsatisfied balance of the instalments which were
decreed to him in the Revenue Court. The lower Court has held that, as

the plaintiff elected to proceed against the surety in the Revenue Court for

a money-decree, he gave up his lien, which he cannot now enforce in

another suit ; and that the fact that the Revenue Court had no jurisdiction

to give a decree against a surety does not affect the case, as he made his

purchase in execution of the Revenue Court's decree with full knowledge
of the lien claimed by these defendants. The Court further held that

there was no valid hypothecation of the house under the bond. The

plaintiff has now appealed.
There is no doubt, under rulings of this Court, that the suit in the

Revenue Court against the surety for rent on the bond was not maintain-

able, and that the decree against the surety was made without jurisdiction.

The Revenue Court, moreover, was not a Court which could have

entertained a claim for enforcement of the hypothecation under the

bond. These proceedings in the Revenue Court will not, therefore,

operate to bar this suit. Nor is the present claim affected by the sale of

the property to plaintiff under the Revenue Court's decree, for that sale

was made without authority, being in execution of a decree of a Court
not having jurisdiction. The sale could confer no valid title, nor invali-

date any previous title by way of lien which the plaintiff may have by
reason of the security-bond.

The case which has been brought to our notice (1) is not in point.

In that case the Court which made the decree and ordered the sale was
a Court of competent jurisdiction, although the decree was reversed by a

superior Court. It appears to me, however, that this suic cannot be

maintained with reference to the suit between the same parties decided

on 28th June, 1875. In that [890] suit the defendants in this case

Nos. 2 to 5 sued this plaintiff to enforce their lien under their bond dated

30th November, 1871, and they obtained a decree in their favour, and have

had the property sold in execution of their decree, and have bought it.

This plaintiff was bound in that suit to set up all his defences, and ha

(1) Jan Ali v. Chowdhry, 1 B.L.R. A.C. 56.

1878
JULY 28.

FULL
BENCH.

2 A. 982

(F.B.).
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1878 should have set up the prior lien he now claims under his bond against
JUDY 23. the enforcement of the defendant's bond by sale of the property. Indeed,

he appears to have done so, and the question of the validity of the prior
FULL charge he claims should have been determined, and he should not have

BENCH, been referred to a separate suit as appears to have been the case. This

plea, to the best of my recollection, was raised at the hearing before us,

.2-1. 382 and appears to me to fall within the scope of the 2nd and 8th objections

(P.B.U taken by the defendants Nos. 2 to 5 in their written statement of 4th

July, 1876. He may possibly have a remedy by review of judgment, but
not by a separate suit. I concur with the Judge in considering that the

power-of-attorney dated 19th July, 1870, executed by defendant-respond-
ent Lalta Bibi in favour of Mahesh Pershad, did not empower him to

hypothecate the house which is the other property sued for. I would
dismiss the appeal with costs.

The defendants appealed from the judgment of Stuart, C. J., to the

Full Bench, under cl. 10 of the Letters Patent.

Pandit Bishambhar Nath and Munshi Ram Prasad, for the appellants.
Munshi Hanuman Prasad and Babu Sital Prasad, for the respond-

ent.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

TURNER, 0. G. J. (After stating the facts continued) ; In appeal
to the Full Court several pleas are urged. It is contended that the

Maharajah's right to insist on his incumbrance on Asravi was put in

issue in the suit brought by the second mortgagees and determined against
him and that it cannot now be enforced. This objection proceeds on a

misapprehension of the judgment pronounced in that suit. It was not

there held that the Maharajah had not the right to enforce bis lien, but

that he could not enforce it until by bringing a suit he had obtained an
order for sale, and [591] that the second mortgagees were entitled

to an order for sale subject to the first incumbrance, which a pur-
chaser under the decree would be at liberty to discharge. The right

which the Maharajah now asserts was not disaffirmed by the Sub-

ordinate Judge but declared, and a first mortgagee cannot resist the

claim of a second mortgagee to bring the mortgaged property to sale

subject to the first mortgage. The decree of 1875 does not there-

fore preclude the Maharajah from claiming to enforce his incumbrance
on mauza Asravi. Nor is the claim affected by the circumstance that the

Maharajah brought to sale in execution of the decree of the Revenue
Court the rights and interests of Musammat Lalta Bibi in Asravi. All

that was then sold was the equity of redemption, which was sold to satisfy

the money-decree held by the Maharajah. No doubt the proceeds of the

sale would after satisfaction of the costs of the decree go pro tanto for the

satisfaction of the sums secured by the first incumbrance, but the Maha-
rajah by selling in execution the mortgagor's equity of redemption did not

forego his incumbrance*
It must be admitted that some issues were left undetermined by the

judgment of His Honor the Chief Justice. It is clear that the power-of-

attorney did not wrrrant the hypothecation of the house in Naini and the

claim to bring to sale this property must be dismissed. The decree then

must in any case be limited to the sale of mauza Asravi. An oral objec-
tion was taken to this part of the claim that there was no consideration

for the execution of the surety-bond, seeing that the bond was executed
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on the 4th July 1870, whereas the lease had been executed on the llth

May 1870. But the circumstance that the two documents were not

executed on the same date does not necessitate the conclusion that the

execution of the one was not the consideration for the execution of the

other. It is not always convenient for the several parties to assemble at

one place and at one time. We see no reason to doubt that the lease

would not have been executed except on the understanding that the surety-

bond was in fact given in consideration of the execution of the lease. It

was a part of the original contract for the lease that a surety should be

procured and the Musammat consented to be the surety. It remains to be

determined for what sums the incumbrance may be enforced. It is con-

tended [592] that the costs incurred in the Revenue Courts cannot be re-

covered. This plea must be allowed, for there is no stipulation in the bond
to provide for the payment of such costs. It is again contended that

the Maharajah cannot claim to recover in this suit interest on the arrears

decreed by the Revenue Court, but the bond does provide for the payment
of interest and therefore this plea must be disallowed. Lastly, it is con-

tended that the claim for the arrears decreed on the 24th September 1872,

should be reduced by the amount recovered by the sale of the equity of re-

demption. On the part of the Maharjah this claim is resisted on the

ground that the decree obtained by him in the Revenue Court was a

nullity, inasmuch as that Court had no jurisdiction to entertain a suit

against the surety. At the time the suit was brought it had not been

ruled that the Revenue Court could not entertain such suits. It may,
however, be assumed that, had the surety appealed, the decree obtained

against her in the Revenue Court would have been set aside. It may also

be allowed that a sale under a decree which on the face of it has been

passed without jurisdiction is voidable. Whether a sale would be set aside

at the instance of the person who had procured it is open to question,
but in fact the Maharajah did not disavow the sale nor were any pro-

ceedings taken to set it aside. The Maharajah took possession and realized

profits until he was ousted by the purchasers under the second mortgage.
The sum realised by the sale must then be applied, firstly, to the satisfac-

tion of the costs incurred in the suit in the Revenue Court, and the balance

will go in reduction of the arrear sued for in that suit, or the balance of that

arrear, and for the arrear sued for in the second suit with interest at the

rate agreed from the date of the accruing of the arrears respectively until

realisation. The Maharajah is entitled to an order for the sale of

Asravi unless in the meantime the second mortgagees bring into Court

the amount found due together with the balance of costs which may be

due to the Maharajah in the present proceedings. The residue of the

claim should be dismissed. Each party will pay and receive coats in

all Courts in proportion to the amount of the claim decreed and dis-

missed : the costs of the second mortgagees being estimated in respect

of the claim to bring to sale Asravi and the costs of the Musammat
being calculated on the value of the house in Naini. The decree of the

Division Bench will be modified accordingly.

[593] PEARSON, J. Concurred.

OLDPIELD, J. Having reheard the arguments in this case, I

modify the opinion expressed in my former judgment, and concur in the

order proposed by my colleagues.

1878
JULY 23.

FULL
BENCH.

2 A. 582

A I MO
953.
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1879 2 A. 593 (P.O.) -6 C.L.R. 237 = 7 I. A, 51 = 4 Ind. Jar. 237 = 4 Sar. P.C.J. 100=
Nov. 27. 3 Suth p -c J - 708

PRIVY COUNCIL.
PBIVY

_ PRESENT :

COUNCIL.
Sir J. W. Colville, Sir B. Peacock, Sir M, E. Smith and

2 A. 593 Sir B. P. Collier.

[
P
'^

= 6 [On appeal from the High Court for the North-Western Provinces at

Allahabad.}
7 I. A. 51=

257=i
'

BADRI PRASAD (Plaintiff) v. MURLIDHAR AND OTHERS (Defendants).

Sar p c j [27th November, 1879.]

100 = 3 Usury laws under Regulation XXXIV 'of 1803 Obligation on mortgagee to file

Suth. P.C.J. accounts.

708. In a morfgage dated in 1852 of malikana fixed for the period of settlement, it

was agreed that the mortgagee should collect the village jama, pay the Govern-
ment demand, and take the malikana, of which part was to be received by him
as interest on the money lent at one per cent, per mensem, and the balance, viz.,

Bs. 565 per annum, was to be retained by him as the costs of collection. No
accounts were to be rendered of the malikana collected during the time of the

mortgagee's possession.

If this agreement had been a contrivance for securing to the mortgagee a

higher rate of interest than that to which he was then by law entitled, it would
have been void under the usury laws (in force under Regulation XXXIV of 1803
until the passing of Act XXVIII of 1855), and would not have prevented the
accounts from being taken .

But as the Courts found that the Rs. 565 per annum constituted a fair

percentage, which it had been bona fide agreed should be allowed to the

mortgagee for the costs of collection, it was held that the agreement had been

rightly treated as a sufficient answer to a suit based on the assumption that the

whole of the mortgage- money, principal and interest, would be satisfied if the

accounts (contrary to the agreement) were taken on the basis of charging the

mortgagee with the Rs. 565, or so much thereof as he should fail to prove had
been actually expended in the collection.

If the amount received by the mortgagee had been fluctuating, production of

the accounts might have been necessary for a decision on the validity of the

agreement set up. But it could not be said that by no agreement could a

mortgagee relieve himself from the obligation of filing accounts under the 9th
and 10th sections of Regulation XXXIV of 1803 ; and in this case he had done
so : the only sum that he was to receive beyond the interest allowed by law being
an unvarying balance found to be a fair allowance for the costs of collection.

[R., 5 A. 419 = A,W.N. (1883) 43; D., 34 A. 261 = 9 A.L.J. 131= 13 Ind. Gas. 963.]

[594] APPEAL from a decree of the High Court for the North-Western
Provinces at Allahabad, dated the 25bh November 1876, affirming a

decree of the Subordinate Judge of Aligarh, dated the 18th September
1875.

This suit was for the redemption of a mortgage of malikana received

from five villages in a taluqa called Guhrari, in the Aligarh district. The
total rent payable to the mukaddam biswadaran of these villages, under

the settlement of 1836, was Rs. 9,870, of which they had to pay Govern-

ment revenue to the amount of Bs. 7,649, retaining the difference.

Rs. 2,221, as their malikana. On the 16th January 1852 they mortgaged
this malikana to a Gokal Das, agreeing to place him in the same position

as they were themselves as regards the right to collect the whole jama
from tLe malguzars. That part of the instrument of mortgage which was
material to the question in this suit is set forth in the judgment on this

appeal. In August 1864, the son of Gokal Das sold the interest of the
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mortgagee, which had descended to him, to the respondents ; and in 1874 1879
and 1875 this appellant purchased from the mortgagors or their successors, Nov. 27.

their interest in the mortgaged malikana. In June 1875, tbe plaintiff

sued for redemption, attempting to show that, allowing the actual cost of PRIVY
collection from May next after the execution of tbe mortgage, when the COUNCIL.
first collections were made, with interest at the rate of 12 per cent, per

annum, the whole debt, principal and interest, would have been paid off in 2 A. 593

1863-64. For the defence it was insisted that the plaintiff was bouod by (P.C.)= 6

the stipulations of the mortgage. On an issue as to whether tbe sum of C.L.R. 257=
Es. 565 was a fair allowance for the costs of collection, the Subordinate 7 I.I. 51 =

Judge found that it was so ; and that
"
the biswadars from whom the 4 Ind. Jur.

mortgagee lambardar had to collect rents are numerous in each village : in 257=4
mauza Bothipura the biswadars are 90 and in Harduari 200, and the Sar. P.C J.

mortgagee has to collect very small items from them." He concluded that 100 = 3

the plaintiff was not entitled to any reduction of the mortgage-money, as Suth. P.C.J.

the contract had been bona fide made, and dismissed the suit. The High 708.

Court, on an appeal urging that the Rs. 565 must be regarded as a

usurious addition to the legal interest, declared as follows :

[595]
" We are of opinion, however, that the above stipulation in

the mortgage is not in the nature of a contract for interest. When the

parties agreed that Rs. 565 should be allowed for expenses without an

account, there was no evasion thereby of the law, or any contract to give

usurious interest. This item was bona fide for the cost and risk of collec-

tions. It is an item in the accounts based on the footing of a distinct

contract quite apart from the question of interest, and when we look at

the position of the mortgagees, there was nothing unusual or unfair about

it. They had to collect Rs. 9,870 from the biswadars, and were responsi-

ble for the payment of tbe revenue, and they had moreover to see that

the biswadars made the collections from the tenants. Their position was

certainly one of some risk, and the percentage allowed to them for the

expense and risk of collecting was certainly not exorbitant or unusual.

It may or may not be that their actual expenses fell short of the sum
allowed, but this consideration will not render the arrangement a contra-

vention of Regulation XXXIV of 1803, and therefore one to be set aside.

The view here taken is, we find, supported by decisions of the Courts,

cited by Mr. Macpherson in the 5ch edition of his work on Mortgages,

pages 51 and 53. We affirm the decision of the lower Court and dismiss

the appeal with costs."

On appeal against this decision,

Mr. Doyne appeared for tbe appellant.
Mr. Leith, Q. C., and Mr. Ernest E. Wilt, for the respondents.
Mr. Doyne for tho appellant contended that the respondents as mort-

gagees were bound by law to produce accounts, and that without the pro-

duction and verification of the accounts no satisfactory conclusion could

be arrived at on tbe question whether the allowance of Rs. 565 was a

reasonable stipulation, or an evasion of the laws against usury.

The respondents were not called upon.

JUDGMENT.
Their Lordships' judgment was delivered by
SIR J. W. COLVILLE. This is a suit brought by the purchaser and

assignee of a mortgagor's interest against the purchasers and f596j

assignees of the mortgagee's interest. The mortgage-deed between

the original parties was dated 16th January 1852. It was a mortgage
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1879 of what was called the malikana interest of certain taluqdars ; the amount
NOT. 27. of that malikana being, during the pendency of the then settlement, a

fixed and known sum. The mortgage-deed contained this stipulation :

PRIVY "We hereby make a Britten agreement that the said mortgagee having

CQUNCIL. taken possession of the mortgaged villages, with all the powers enjoyed
by us, may on his own authority collect the jama fixed by the Govern-

2 A. 593 ment from the villages of the ilaka, and himself pay the revenue to the

(P.O.) = 6 Government, instalment after instalment, according to the usage in the
C.L.R. 237= pargana ; that he may bring to his own use the income of the malikana
7 I.A. 51= due to us, crediting every harvest Rs. 1,656 per year as interest on the
4 Ind. Jar. amount of consideration on this mortgage, at the rate of one per cent, per
257=4 mensem, and take the remainder, Rs. 565, the surplus of the malikana,

Sar. P.C.J. as his own collection fee and pay of the agent and peons employed for

100=3 making collections in the villages ; that is, he may credit the income of the
Suth. P.C.J. malikana to the payment of two items one, the interest on the mortgage

708. amount, and the other the expenses incurred in making collections in the

villages : for we have agreed that the amount of interest of the mortgage
consideration, and the expenses of making collections in the villages,

should be equal to (or cover) the malikana profits, and we have no longer

any right to claim a rendition of the account of mesne profits accruing

during the time of the mortgagee's possession."
The principal question raised by the present appeal, and argued by

Mr. Doyne at the bar, is whether this agreement is sufficient to deprive
the plaintiff of his statutory right, under the 9th and 10th sections of

Regulation XXXIV of 1803, to call upon the defendants to render the

account mentioned, in those two sections. A preliminary question
however arises as the legal validity of the agreement. There can be no
doubt that such a contract would previous to that Regulation have been
a good and legal contract, and that it would, under the law as it now
exists since the repeal of the usury laws, be also a good and l^gal contract,

it being an old and well-known customary form of mortgage that the mort-

gagee should take the mesne profits in lieu of interest, and so be saved

from [597] having to account for them. But there can be, on the other

hand no doubt that at the time when this mortgage was made the law by
which the contract was governed was otherwise; that the Regulation had
limited the rate of interest to twelve per cent., and contained provisions
under which securities might be avoided if they contracted directly or

indirectly for a higher rate of interest; and that the taking of the accounts

between mortgagor and mortgagee was regulated by the 9ih and 10th

sections. Therefore if the stipulation in question bad been made in

evasion of the usury law introduced by the Regulation, and as a con-

trivance for giving the mortgagees a higher rate of interest than that to

which they were by law entitled, it would have been a bad contract, and
could not have prevented the accounts from being taken in the usual

manner. In the present case, however, both the Indian Courts have

found in favour of the legal validity of the stipulation as will presently be

more fully stated. It has however been contended that, however this

may be, a mortgagee cannot by contract relieve himself from the statutory

obligation of filing accounts under the 9th and 10th sections ; and this is

the principal, if not only, point raised by the appellant.
Their Lordships are of opinion that this contention is not well-founded.

There is nothing in the Regulation which says expressly that the accounts

must be filed whether they are required for the determination of the

rights of the parties in the suit or not. On the other hand the 15th
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section says :

"
Nothing in this Regulation being intended to alter the 1879

terms of contract settled between the parties in the transactions to which Nov. 27.

it refers (illegal interest excepted), the several provisions in it are to be

construed accordingly ; and any question of right between the parties is to PRIVY
be regularly brought before and determined by the Courts of Civil Justice." COUNCIL.
It is under this enactment that the Courts below have tried and determin-

eel the validity of the stipulation in question. They have found that it is 2 A. 593

not in the nature of a contract for interest; that there was no evasion (P.C.) = 6

thereby of the law, or any contract; to give usurious interest; that theC.L.R. 257=
Es. 565 constituted a percentage which was bona fide agreed to be allowed 7 I. A. 51 =
to the mortgagees for the expense and risk of collecting ; and which, being 4 Ind. Jur.

only about 5f per cent, was certainly neither exorbitant nor unusual. 257 = 4

Having so[5983 found, they were bound to give effect to their decision, by Sar. P.C.J.

treating the agreement as an answer to the suit, which proceeded on the 100=3

assumption that the whole of the mortgage-money, principal and interest, Suth. P.C.J,

would be satisfied, if the accounts were taken, contrary to the legal con- 788.

tract of the parties, on the basis of charging the mortgagees annually with
the Rs. 565, or so much thereof as they should fail to prove had been

actually expended by them in respect of the costs of collection.

Their Lordships must by no means be taken to decide that if the

amounts receiver! by the mortgagees had been fluctuating they might not

have been bound to file the statutory accounts. Those accounts might
have been necessary to enable the Court to decide on the validity of the

contract set up. In the present case, however, it is clear that the only
sum which the mortgagees could receive, ultra the interest, was a fixed and

unvarying balance of Rs. 565, and this the Courts have found to be a sum
which the parties might legitimately agree to fix as the allowance to be

made for the costs of collection. If this be so, the only result of compel-

ling the defendants to file accounts would be to increase the costs of suit

which must ultimately fall on the plaintiff.

Their Lordships therefore see no reason for questioning the correct-

ness of the decision to which both the Indian Courts have come, and they
must humbly advise Her Majesty to confirm the decree of the High
Court, and to dismiss this appeal with costs.

Agent for the appellant : Mr, T. L. Wilson.

Agents for the respondent : Messrs. Pritchard and Sons.

2 A, 898 = 5 Ind. Jur. 151.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

COHEN (Defendant) v. THE BANK OF BENGAL (Plaintiff).*

[2nd January, 1880.J

Bill of Exchange Exclusion of Evidence of Oral Agreement Act 1 of 1872 (Evidence

Act), s. 92,

It was agreed between the Bank of Bengal at Calcutta and C and Co . who
carried on business there, that the Branch of the Bank at Cawnpore should [599]
discount bills to a certain extent drawn by C, who carried on business at

Cawnpore, on C and Co. against goods to be consigned by rail to C and Co., and

* Second Appeal, No. 318 of 1879, from a decree of J. H. Prinsep, Esq., Judge of

Cawnpore, dated the 13th November 1878, modifying a decree of Babu Ram Kali

Cbaudnri, Subordinate Judge of Cawnpore, dated the 25th September 187b.
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1880
JAN. 2.

APPEL-

LATE

CIVIL.

2 A. 598 =
5 lad. Jur-

151.

that the railway receipts for such consignments should be forwarded to C and
Co. through the Cawnpore Branch of the Bank. C accordingly drew a bill on C
and Co., payable twenty-one days after date, which the Cawnpore Branch of the
Bank discounted, receiving the railway receipt for certain goods consigned to C
and Co. C and Co. having accepted this bill, the Bank handed over the railway
receipt to them. In a suit by the Bank against C, on the bill, the latter

set up as a defence that the bill had been discounted by the Bank on the oral

understanding that the railway receipt was not to be transferred to C and Co.
until they had paid the amount of tbe bill, and that the Bank had, by tbe breach
of this condition, determined tbe defendant's liability. Held by STRAIGHT, J.

(SPANKIE, J., dissenting) that evidence of such oral understanding was not
admissible even under proviso 3 of s. 92 of Act I of 1872.

[F., 25 C. 401 (405).]

THK facts of this case are sufficiently stated for the purposes of this

report in the judgment of Straight, J.

Messrs. Conlan and Colvin, for tbe appellant.

Messrs. Hill and Howard, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

SPANKIE, J. The liability of appellant under ordinary circumstances
is nob denied, and it may be said that his entire case stands or falls with
the allegation, that the railway receipt which accompanied the bill was
not to be parted with to Cohen Brothers until they had paid the amount
of the bill, and it is urged that the Bank did part with the receipt
before the bill had been discharged, and therefore the appellant was no
longer liable. It is admitted by appellant in his third plea that the

determination of this point was the true issue in the suit.

I did not understand that it was seriously contended that appellant
was not at liberty to offer evidence of the agreement or understanding
set UD by him. But I am disposed to hold that the oral agreement set up
is not one that contradicts, varies, adds to, or subtracts from, the terms
of the contract, and that both provisos 2 and 3 of s. 92 of the Evidence
Act might apply to his case.

I do not, however, think that it is necessary, to consider this point
at any length, because it appears to me that both the lower Courts
have disposed of the averment, which raises a question of fact. Was
or was there nob any such oral agreement ? The first Court found

[600] that the railway receipt was taken from appellant for the satisfac-

tion of Cohen Brothers, on whose letter of credit the amount of the bill

was advanced to appellant, and for no other reason. The lower appellate
Court must be regarded as having the issue before it in the words of the

second plea in the memorandum of appeal below,
"
that the conduct of

the plaintiffs debarred them from recovering in the suit against defend-

ant." The Judge sets out in his judgment the contention of defendant

that plaintiffs had failed to recover the value of tbe bill, and made over

the railway receipt to Cohen Brothers without realising upon their

acceptance, and therefore he was not liable. The lower appellate Court

refers to the finding of the first Court, that it was at the request of

Cohen Brothers, and for their satisfaction, that the railway receipt was
taken by the plaintiff and forwarded with the bill of exchange for

acceptance. The Judge then observes, that on a full consideration of the

facts elicited he sees no cause to distrust the finding, and that he agrees
with the lower Court as to the facts. The finding seems to me to dispose
of the plea as to any separate oral understanding between the parties
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that the railway receipt was not to be given up until the amount of the
bill had been paid.

The appeal having come as a second appeal, we cannot interfere with
the finding of fact on the point, and so the legal admissibility of the

evidence to prove the understanding does not arise so far as the appellant
is concerned, for he relies upon it. I would therefore dismiss the appeal
and affirm the judgment with costs.

STRAIGHT, J. This was a suib brought to recover the sum of Eupees
2,500, with a further amount for interest and protesting charges, due

upon a bill of exchange, dated 2nd August 1878, drawn by the defendant,

appellant, upon and accepted by Cohen Brothers and Co. of Calcutta, in

favour of the respondent Bank, and payable twenty-one days after date.

The defendant pleaded in substance, that the bill was not discounted by
the Bank upon any security of his, but upon the strength of a letter of

Cohen Brothers and Co., and a certain railway receipt for goods, which
two documents will be more particularly adverted to presently. He also

alleged an understanding between himself and the Bank, that the railway

receipt was not to be parted with to Cohen Brothers and Co., until they
had paid the [60t] amount of the bill to the Bank. The defendant

further pleaded, that as the Bank had already brought a suit against
Cohen Brothers and Co. and obtained a decree, there should be no second

suit against him for the amount of the bill. Both the lower Courts
found in favour of the plaintiff Bank, and decreed the claim. The defend-

ant now appeals and his pleas raise the same questions as those already
detailed.

The facts of the case would appear to be as follows : The defendant,
Mr. A. M. Cohen, resides and carries on business at Cawnpore. The
Bank of Bengal, whose head offices are in Calcutta, has a branch at

Cawnpore under the management of a Mr. Sterndale. On the 13th June

1878, the following letter was received from the firm of Cohen Brothers
and Co., then carrying on business in Calcutta, by the secretary and
treasurer of the Bank of Bengal :

"
Dear Sir : We request the favour of your instructing your Cawn-

pore agency to take Mr. A. M. Cohen's drafts on us, to the extent of

Rs. 5,000, from time to time as may be required, which we undi-rtake to

honor and pay till we countermand this. Mr. A. M. Cohen is an old

resident of Cawnpore and no doubt well known there. The drawings will

be against hides and other produce to our consignment. As requested we
will advise him when sending railway receipts to us to do so through your
Bank."

The authorities at the head-office of the Bank appear to have acceded

to this arrangement, and instructions were given to the Cawnpore branch

to honor the drafts of Mr. A. M. Cohen on Cohen Brothers and Co.

On the 2nd August 1878, the bill for Rs. 2,500, on which the suit is

based, was drawn by Mr. Ooben, and discounted by the Bank at

Cawnpore, and was handed over with a railway receipt for goods, valued

at Rs. 2,800, for transmission to Calcutta, and acceptance there by Cohen
Brothers and Co. In due course, namely, on the 5th August, the bill

was accepted by them, and thereupon the railway receipt was banded

over to them, and in ordinary course, no doubt, the goods were obtained

and disposed of in the ordinary way of tbeir business. Before the

twenty-one days of the bill had run Cohen Brothers and Co. would seem to

have got into financial difficulties, and when it matured and was presented

for payment, they were unable to meet it. A suit was consequently
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1880 [602] brought against them in the Calcutta High Court upon the bill and
JAN. 3. judgment was recovered, but no satisfaction by execution or otherwise

was obtained. Consequently the present suit was brought against the
APPEL- defendant, as drawer, and he being resident at Cawnpore, it was institu-

LATE ted in the Court of the Subordinate Judge there.

CIVIL ^ Das Deen argued on the part of the defendant, appellant, that the

bill was in reality discounted on the faith of Cohen Brothers and Co.'s

2 A. 598= letter of June 13th, already set out ; that it was only handed over to the

S-Ind. *or. Bank on the distinct undertaking that the railway receipt, which accom-

151. panied it, was not to be parted with to Cohen Brothers and Co., until

they had paid the amount of the bill, and that the Bank by committing a

breach of this condition had determined the liability of the defendant.

It is impossible to accept this contention. It is more than doubtful

whether any such defence as that which has been set up is properly

admissible, even under cl. 3, s. 92 of the Evidence Act. The whole argu-
ment for the defendant has proceeded upon a somewhat loose view of the

law relating to contracts, as far as it affects negotiable instruments, and
the relative position of drawer, payee, and acceptor of a bill of excnange
seem to have been entirely lost sight of. S. 92 of the Evidence Act was no
doubt framed in accordance with the current of English decisions upon
the question of how far parol evidence can ba admitted to affect a written

contract, and this Court must take care, in placing a construction upon it,

not to create a precedent, that would open the door to indiscriminate

parol proof of transactions, where written documents have recorded what
has passed between the parties. It is perfectly intelligible why there are

authorities which go to show, that a defence may be set up to an action

on a bill of exchange to the effect, that there was no consideration for it,

but it is equally plain, that a defendant may not allege, an oral agree-

ment, that contradicts or operates in defeasance of a clear contract,

which appears upon the face of a written instrument. The law upon
this point may be found fully discussed in Alrey v. Crux (1), the circum-

stances of which case are not altogether unlike those involved in the

present suit. If the contention of the defendant is correct, that he drew

[603] the bill and handed it to the Bank on the understanding that the

railway receipt was nob to be given up to Cohen Brothers and Co,, till

they had paid the Es. 2,500, his position as drawer would nave involved

no liability, and the instrument itself would in reality not be what it

purports. What necessity was there, under such circumstances, to make
it run twenty-one days, when it was intended practically to be a draft

payable on demand, and how could the acceptors, who were ignorant of

any such arrangement, be bound by it ? Had the Bank refused to deliver

the railway receipt to Cohen Brothers and Co., when they had accepted
the bill on the 5th August, and damage or loss had been sustained

by such refusal, it is difficult to see what defence there would have
been to an action at their instance. The defendant was the consignor
of the hides, the firm of Cohen Brothers and Co., the consignees, and

any conditions or terms, such as those set up by the defendant

as having been agreed to between himself and the Bank, cannot in

an action on a bill of which the consignees, who knew nothing of

any such conditions or terms, were the acceptors, be prayed in aid by
him to escape his liability. If the defence is worth anything it must be

taken to its fullest extent, the effect of which must be to render the bill

(1) L.B. 5 C.P. 37.
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of August 2nd absolutely inoperative, except against an acceptor, who 1880
is in entire innocence of the circumstances under, and the condition upon JAN. 2,

which, it was drawn. This position is irreconcilable not only in law, but

according to all commercial practice and custom. The Bank of Bengal APPEL-
would, indeed, be carrying on a strange business, if, at the ordinary rate LATE
of discount, it made advances and acted as an intermediary in the fashion rtiVTT
suggested by the defendant. Tbi& version of the transaction is altogether
at variance with common knowledge and ordinary mercantile procedure, 2 A. 398=
while the position taken up by the Bank is in accordance with all well- 5 \n^ t j ar<

understood and commonly practised mercantile custom. It is perfectly 151
obvious, that at the time the letter of June 13th was written the Bank
authorities had requested, as an earnest of the bona fides of the transac-

tions, that in discounting the bills of A. M. Cohen the railway receipts

should pass through tbeir hands, and to suggest that they even intended

to be or ever were bailees for A. M. Cohen is absurd. In the most usual

and well understood fashion he, as consignor, was drawing on his con-

signees against his consignment, [604] and was obtaining discount to

very nearly the full value of the goods. What profit, proportionate to the

risk, the Bank was to make, if it was merely acting as agent for the defend-

ant, in the manner suggested by him, it is not very easy to see. Nor is it

at all comprehensible, why Cohen Brothers and Co. were to go through the

form of accepting a bill, if the goods in respect of which their acceptance
was to be given were only to come into their hands upon payment of cash.

The whole case set up by the defendant appears to be untenable and

impossible, and I am of opinion that each and all of his pleas fail.

Although I differ with Mr. Justice Spankie, as to the admissibility of the

defence set up to this claim in point of law, this will in no way interfere

with or prevent our decision of this case. The lower Courts have effectually

and fully disposed of the questions of fact raised in issue upon all the pleas

put forward, and with their findings we cannot interfere, though I may say
I entirely agree with them. The appeal must be dismissed with costs.

Appeal dismissed.

2 A. 604 (F.B.)

FULL BENCH.

Before Sir Robert Stuart, Ki., Chief Justice, Mr. Justice Pearson,

Mr. Justice Spankie, Mr. Justice Oldfteld, and Mr. Justice Straight.

BANS BAHADUR SINGH AND OTHERS (Objectors) y. MUGHLA BEGAM
AND OTHERS (Decree- holders).*

CHUNNI BAI (Objector) v. NAROTAM DAS (Decree-holder) .t

[3rd January, 1880.]

Appeal to Ber Majesty in Council Security for the costs of the respondent Execution

of decree against surety Act X of 1877 (Civil Procedure Code), ss. 253, 610.

An appeal waa preferred to Her Majesty in Council from a final decree passed
on appeal by the High Court, and B and certain other persons on behalf of the

appellant gave security for the costs of the respondent. Her Majesty in Counoil

First Appeal, No. 38 of 1879, from an order of Hakim Rabat Ali, Subordinate

Judge of Gorakbpur, dated the 14th January, 1879.

1 First Appeal, No. 65 of 1879, from an order of H. D. Willook, Esq., Judge of

Azamgarh, dated the 29th March, 1879.
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1880 dismissed the appeal, and ordered the appellant to pay the costs of the respondent,

j
.

g
The respondent applied to the Court of first instance for the execution of that
order against B and the othir persona as sureties. Held by STUART, C.J.,
PEARSON, J , and OLDFIELD. J., that, under ss. 610 and 253 of Act X of 1877,
such order could be executed against the sureties.

BENCH. p&r SPANKIE, J., and STRAIGHT, J., contra.-
[Diss., 12 C. 402 (405) ; 15 C. 497 1502) ; P.. 17 A. 99 (102) = A.W N. (1895) 19; A.W.

2 A. 604 N. (1888) 13 ; R., 3 A. 809 (811) ; 25 B. 409 (414; ; 31 B. 128 (133) ; 13 M. 1 (2) ;

(FB) 2 Bom - L ' R - 203 <205/ I Cons., 15 M. 203 (211, 212); D., 7 M. 284; 32
C. 494 (499) = 1C-L.J. 118 = 9 C.W.N. 372.]

[605] NCR-UL-LAH KHAN obtained a decree for money against

Mughla Begum and certain other persons on the9bh April, 1872, which was
raversed by the High Courb on the 17th March, 1873. Nur-ul-lah Khan
desiring to appeal from the decree of the High Court to the Privy Council,
the High Court called upon him to furnish security for the costs of the

respondent. Accordingly be filed a security-bond, dated the 8th July, 1873,
in which Bans Bahadur Singh and certain other persons jointly hypothecat-
ed certain immoveable property as security for such costs. On the 22nd

February, 1878, the Privy Council dismissed Nur-ui-lah Khan's appeal,

directing him to pay the costs of the respondent. On the 18th July, 1878,
the decree- holder applied for execution of this order against the judgment-
debtor and the sureties, seeking to recover the costs incurred by him in

the Privy Council by the attachment and sale of the property hypothecat-
ed by the sureties as security for such costs. The sureties objected,

contending that the order of the Privy Council could not be executed

against them. This objection was disallowed by the Court of first instance.

The objectors appealed to the High Court.

The Court (OLDFIELD, J., and STRAIGHT, J.) referred to the Full

Bench the following question :

"
Whether the decree-holders can recover

the costs of the appeal to the Privy Council, which have been decreed to

them, by executing their decree against the sureties, who, before the

passing of the decree of the Privy Council, have become liable as sureties

for the payment of such costs
" A similar question was raised in

another case which subsequently came before Spankie, J., and Straight, J.,

who ordered that it should also be laid before the Full Bench, and the

two cases were heard and disposed of together by the Full Bench.

The Senior Government Pleader (La)a Juala Prasad), for the

appellants.
Lala Lalta Prasad and Munshi Mehdi Hasan, for the respondents,

in No. 38.

Mr. Conlan and the Junior Government Pleader (Babu Dwarka Nath
Banarji], for appellant.

[608] Munshis Hanuman Prasad and Kashi Prasad, for the respond-
ent, in No. 65.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

STUART, C.J. In my opinion our answers to these two references

ought to be in the affirmative. I have looked into the records for the

terms of the surety-bonds in both cases, and I find that in one the bond
absolutely secures the costs of the Privy Council to the extent of

Us. 4,000, and in the other case the surety bond is not limited to the costs

of the Privy Council appeal, bub covers the whole decree appealed against,

including the decretal amount of Es. 11,353-7-10 and the costs. The
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legal question, however, is the same in both references, and must be 1880
answered in the same way. JAN. 3.

The sections of the Code of Procedure to be considered are ss. 610 -
and 253. Section 610 provides that :

"
Whoever desires to enforce or to

obtain execution of any order of Her Majesty in Council shall apply by BENCH.
petition, accompanied by a certified copy of the decree or order made in -
appeal and sought to be enforced or executed, to the Court from which the 2 A. 601

appeal to Her Majesty was preferred. Such Court shall transmit the (P.B.).

order of Her Majesty to the Court which made the first decree appealed
from, or to such other Court as Her Majesty by her said order may direct,

and shall (upon the application of either party) give such directions as

may be required for the enforcement or execution of the same; and the

Court to which the said order is so transmitted shall enforce or execute

it accordingly, in the manner and according to the rules applicable to the

execution of its original decrees." It will be observed that the words here

employed are large and general, ordering execution of decrees of the Privy
Council according to the rules, that is, all the rules, applicable to the

execution of original decrees, and there is no exception from them of sure-

ties or of s. 253, or of any other sections or provisions in the entire chap-
ter. Now these rules for the execution of original decrees are comprised
in Chapter XIX of Act X of 1877, and they begin with s. 223 and end with

s. 343. By s. 253, which thus forms part of the rules applicable to the

execution of original decrees, it is provided that :

"
Whenever a [607]

person has, before the passing of a decree in any original suit, become
liable as surety for the performance of the same or of any part thereof, the

decree may be executed against him to the extent to which he has render-

ed himself liable, in the same manner as a decree may be executed against

a defendant." To my min \ the plain effect of this provision, which is thus

made part of the law provided by s. 610, is that sureties for the execution

of decrees of the Privy Council are placed in precisely the same position,

and have precisely the same liability, as sureties for the performance of

decrees in original suits, and may be proceeded against in the same sum-

mary manner, for under s. 253 sureties have no litigious and contentious

rights, but simply become liable for whatever may be decreed againsfc

their principals. There appears to me to be no difficulty whatever in

applying this section to the execution of Privy Council decrees, and the

effect of it when read with s. 610 is that the words in 3. 253,
"
before the

passing of a decree in an original suit," mean, under s. 610,
"
before the

passing of a decree in an appeal to the Privy Council."

It appears to me not unimportant to observe that s. 610 is imme-

diately preceded by provisions dealing with the subject of security for the

costs of the reepondent, and for the security to be taken for the due

performance of Privy Council decrees and of orders made by that supreme
tribunal. Thus by s. 602 it is provided that, if the certificate for an

appeal to the Privy Council be granted, the appellant shall, within six

months from the date of the decree complained of, or within six weeks

from the grant of the certificate, whichever is the later date, "give security

for the costs of the respondent," and by 8. 603 it is provided that, when
such security has been completed, the Court may, among other things,

declare the appeal admitted Section 604 provides that, at any time before

the admission of the appeal, the Court may, upon cause shown, revoke the

acceptance of any such security, and make further directions thereon,

Then s. 605 provides for other and farther security being taken for the

expense of translating, transcribing, printing, &o., certain portions of the
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1880 record ; and by s. 606, if the appellant fails to comply with the order of

JAN. 3. the Court directing such security to be found, It is provided that
"
the

proceeding shall be stayed, and the appeal shall not oroceed without an

FULL order on this behalf of Her Majesty in [608] Council, and in the mean-

BENCH. kime execution of the decree appealed against shall not be stayed." This

section is, as I view it, very relevant to the question before us, showing,
2 A. 604 as it evidently does, the great importance attached in the mind of the

(F.B.). Legislature to compliance with the pecuniary and necessary conditions

attached to the privilege of appeal to Her Majesty in Council, the object

plainly being to prevent the time of the Privy Council being taken up with

idle and frivolous appeals. Section 608 again provides for security being

taken, under other and farther circumstances, from the respondent or the

appellant in the Privy Council ; and s. 609 is so important and germane in

my view to the question involved in these references that I give it at length :

"
If at any time during the pendency of the appeal, the security so

furnished by either party appears inadequate, the Court may, on the

application of the other party, require further security. In default of such

further security being furnished as required by the Court, if the original

security was furnished by the appellant, the Court may, on the applica-

tion of the respondent, issue execution of the decree appealed against as

if the appellant had furnished no such security. And if the original

security was furnished by the respondent, the Court shall, so far as may
be practicable, stay all further execution of the decree, and restore the

parties to the position in which they respectively were when the security
which appears inadequate was furnished, or give such direction respect-

ing the subject-matter of the appeal as it thinks fit."

It is thus abundantly evident that the subject of security for costs in

the Privy Council was very much and very anxiously in[ the mind of the

Legislature when it enacted s. 610, and the conclusion appears to me
irresistible that, by the use of the words

"
in the manner and according

to the rules applicable to the execution of original decrees." the intention

beyond all doubt was to import into the procedure for the execution of

Privy Council decrees the provisions of s. 253 ; although irrespective of

these sections immediately preceding s. 610 I should have held that by
force of its direction the liability of sureties under s. 253 was distinctly

applicable to sureties under s. 610. And indeed without such a reading
s. 610 would appear to be of little use, even if the term

"
original suit

" was
meant solely to apply to the proceedings in the first Court. [609] But I

agree with my colleagues Mr. Justice Pearson and Mr. Justice Oldfield

that the term
"
original suit

"
includes the proceedings in the appellate

Court, the suit being the same throughout, and I also agree
with them that the expression "decree in the original suit" is not neces-

sarily the same thing as a decree of the Court of first instance. Indeed,

having regard to the course litigation generally takes in this country, the

words
"
before the passing of a decree in an original suit

"
apply not

merely to the first decree in a suit, but to a final decree in an original suit

after the whole course of procedure by appeal has been exhausted, including
even the decree by the Privy Council. And when to this is added the

express provision of s. 610, there seems to be an end to ail doubt, that

the true intent and meaning of the law is to place parties who have under-
taken the more limited liability of being sureties before the passing of a

decree by the Privy Council, in the same position as sureties who have
become liable before the passing of a decree in an original suit. To say
the least the law in question is capable of such a reading, and there seems
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to be no intelligible reason in justice or ia legal policy against its practical 1880
application. JAN. 8.

My colleagues Mr. Justice Spankie and Mr. Justice Straight, who
dissent from the majority of the Court, after noticing the course of FULL
decision under s. 204, Act VIII of 1859 (which undoubtedly supports BENCH.
the opinions I am now expressing), wind up their views on this part of

the case with the observation that it is plain that the whole current of 2 A. 601

opinion went to regard a surety as a party to the suit, but that under (F.B.).

existing legislation execution is limited to suretyship undertaken before

the passing of a decree in an original suit. My answer to these sugges-

tions, however, is that, so far as the execution of a decree is concerned, a

suretiy is as much now as he was under the former law of procedure a

party to the suit, although that may He in a very limited sense, for, as I

have already remarked, sureties have no litigious or contentious rights of

their own, but simply offer their direct liability for whatever is decreed

against their principals. My honorable colleagues further, with reference

to the argument as to the expediency of sureties being in every stage

liable, and the anomaly of refusing to extend the operation of s. 253,

suggest that these are matters of which upon a simple question of con-

struction [610] no notice can be taken. But with the greatest deference

to them the argument ab inconvenienti is of the greatest importance and

ought not to be disregarded, and its force, added to the other considera-

tions I and my colleagues who agree with me have urged, reasonably if

not irresistibly, lead to the conclusion at which we have arrived.

Concurring therefore with Mr. Justice Pearson and Mr. Justice

Oldfield my answer to these references is in the affirmative in both

oases.

OLDFIELD, J. It appears that in these cases, appeals having been

preferred to Her Majesty in Council from decrees of this Court, the ap-

pellants before us became sureties for the costs of the respondents, and
the appeals having been dismissed with costs, the question arises whether

the respondents cm recover their costs by proceeding to execute their

decrees against the sureties or should proceed against them by regular suits.

Section 610, Act X of 1877, provides the procedure for enforcing orders

of Her Majesty in Council
;

it runs as follows :

"
Whoever desires to

enforce or to obtain execution of any order of Her Majesty in Council

shall apply by petition, accompanied by a certified copy of the decree or

order made in appeal and sought to be enforced or executed, to the Court

from which the appeal to Her Majesty was preferred. Such Court shall

transmit the order of Hei Majesty to the Court which made the first

decree appealed from, or to such other Court as Her Majesty by her said

order may direct, and shall (upon the application of either party) give

such directions as may be required for the enforcement or execution of

the same ; and the Court to which the said order is transmitted shall

enforce or execute it accordingly, in the manner and according to the

rules applicable to the execution of its original decrees." We have there-

fore to ascertain the manner and rules applicable for the execution of

original decrees, and we find these in Chapter XIX, treating "of the exe-

cution of decrees," under the heading E,
"
Of the mode of executing

decrees," and among them in s. 253 ia the following rule,
"
Whenever a

person has, before the passing of a decree in an original suit, become

liable as surety for the performance of the same or any part thereof,

the decree may be executed against him to the extent to which he

has rendered himself liable, in the same manner [611] as a decree may
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1880 be executed against a defendant. Provided that such notice in writing as

JAN. 3. the Court in each case thinks sufficient has been given to the surety."

We have here clearly a rule and manner laid down for enforcing a
FULL decree of an original Oourt against a person who has, before passing of

JBENCH. the decree in the original suit, become liable for the performance of the

same or any pare thereof, and we must apply the above rule and manner
2 A. 60i to the enforcement of the order or decree of Her Majesty in Council
(P.B.). in the case of a person who has, before the passing of the decree of

Her Majesty in Council, become surety for its performance. By the

terms of s. 610 the rules applicable to the enforcement of original
decrees are made applicable to the enforcement of the orders and decrees

of Her Majesty in Council, and amongst them clearly those which

apply to sureties for costs of a decree. This was undoubtedly the

course laid down in s. 204, Act VIII of 1859, and has been followed

by this and other Courts. The only material difference between the

terms of 8. 204, Act VIII of 1859, and s. 253, Act X of 1877, is that

the terms of the former section are,
"
whenever a person has become

liable as security for the performance of a decree," whereas in the latter

they are,
"
whenever a person has, before the passing of a decree in an

original suit, become liable as surety for the performance of the same,
"

the material addition being the words
"

in an original suit," and these

words were probably added to show (possibly with reference to certain

decisions under Act VIII of 1859, s. 204, Ram Kishen Doss v. Hurkhoo

Singh (1). Gujendro Narain Roy v. Hemanginee Dossee (2), Chutterdharee

Lall v. Rambelashee Koer (3) that the provision applies only to persons
who have become sureties for the performance of a decree in the course

of the suit and prior to the decree, and not afterwards, and was not in-

tended to draw any distinction between persons becoming sureties before

passing of decrees of a Court of first instance, and those becoming sureties

after passing of the decree of the Court of first instance and before that of

the appellate Court. The term
"
original suit

"
includes the proceedings

in the appellate Court, the suit being the same throughout;, and the

C612] term
"

decree in the original suit" is not the same thing as

"decree of the Court of first instance." Could the term, however, be so

interpreted, I should still bo disposed to hold that the operation of s 610
will be to make the provisions of s. 253,

"
mutatis mutandis," applicable

to execution of decree of Her Majesty in Council in caes of persons

becoming before the decree surety for its performance. I may add that

no reason has been shown why the Legislature should intend to make a

difference in the manner of execution between the case of persons

becoming sureties for the performance of the decree of a Court cf first

instance, and those becoming sureties for the performance of the decree

of the appellate Court or that of Her Majesty in Council. I would
answer the question referred in the affirmative

PEARSON, J For the reasons stated by my honorable colleague

Mr. Justice Oldfield, I concur with him in answering in the affirmative,

the question referred to the Full Bench.

STRAIGHT, J. (SPANKIE, J., concurring) The question submitted to

the Full Bench in this, as well as the kindred reference in First Aooeal
from Order, No. 38 of 1879, is substantially identical and may, for the

purposes of brevity and convenience, be discussed and disposed of in a

single judgment. The main point for our consideration is, can sureties

(1) 7 W.B. 329. (2) 13 W.R. 35. (3) 3 C. 318i
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for an appellant in an appeal to the Privy Council, which is dismissed, be 1880
directly proceeded against in the execution department in the same man- JAN, 3.

ner as the judgment-debtor ? In order to reply to this inquiry it is neces-

eary very closely to examine the provisions of ss. 253 and 610 of Act X FULL
of 1877. Applying the attention first of all to s. 610, that will be found BENCH
to regulate the procedure to enforce orders of the Queen in Council, and

*

the following directions are given as to the procedure to be followed by a 2 A. 601

person who wishes to carry into execution any such order. He must (P.B.).

apply to the Court from which the appeal to the Privy Council was

immediately preferred, by petition, to which should be attached a certified

copy of the decree and order sought to be enforced. Then the Court is

to send the order to the lower Court which passed the first decree in the

suit, and this latter Court is specifically directed to
"
enforce or execute

it accordingly, in the manner and according to the rules applicable to the

execution of [613] its original decrees." It is next necessary to see what
these rules are to which reference is here made. They may be found in

Chapter XIX of Act X of 1877, which is intelligibly headed
"
Of the

execution of decrees
"

and under several heads treats of the following
incidental matters :

1. The Court by which decrees may be executed.

2. Application for execution.

3. Staying execution.

4. Questions for Court executing decree.

5. Mode of executing decrees.

6 Attachment of property.
7. Sale and delivery of property.
8. Resistance to execution.

9. Arrest and imprisonment.
Now it is argued by those, who contend for a reply in the affirmative

to the question under consideration, that s. 253 of this chapter, providing

as it does for the execution of a decree against a surety, supplies one of

the rules
"
in the manner and according to which

"
the enforcement of

orders of the Queen in Council under s. 6 10 is to be carried out. In other

words, that the effect of the two sections, when read together, is to put

surety and judgment-debtor on precisely the same footing in execu-

tion. Upon a careful examination we find it quite impossible to adopt any
such view. We must take the words as they are and not wander afield

to try and reconcile suggested inconsistencies in the Act, or drop out a

sentence, introduced, as we will show, intentionally into a clause, for the

purpose of securing uniformity. What are the terms of s. 253 ? "Whenever
a person has, before the passing of a decree in an original suit, become

liable as a surety for the performance of the same or of any part thereof,

the decree may be executed against him to the extent to which he has

rendered himself liable, in the same manner as a decree may be executed

against a defendant. Provided that such notice in writing as the Court

in each case thinks sufficient has been given to the surety."

The corresponding provision of the former Civil Procedure Code,

VIII of 1859, contained no such words as
"
before the passing of a decree

in an original suit ;" on the contrary the language [614] of s. 204 was of

the most general kind and fixed no point of time at or before which a person

becoming a surety fixed his liability and rendered himself liable

to all the consequences to which bis principal was subject. The decisions

that were quoted in the course of the argument were upon oases, that bad

arisen under this earlier Act and to us appear clearly distinguishable from
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1880 the present. Though under s. 204, Act VIII of 1859, the Courts held,

JAN. 3. that it did not apply to parties who became sureties after a decree, they
nevertheless were unanimous or nearly so in declaring, that the word

FULL decree was not confined to that made in the original suit, but that the

BENCH, security given might be enforced against a surety in execution of an

appellate decree. In fact it is plain, that the whole current of opinion
2 A. 601 went to regard a surety as a party to the suit, under s. 11 of Act XXIII
(F.B.). of 1861, the corresponding section to whicb of Act X of 1877 is 244.

Under existing legislation, however, execution is limited to a surety-

ship undertaken
"
before the passing of a decree in an original suit."

Though s 583 provides for tbe execution of appellate decrees and s. 610
of orders passed by tbe Queen in Council according to the rules prescribed
in Cbaoter XIX, there is not to be found in the whole of its 120 clauses

one word that authorises enforcement of execution against a surety,

except when he has taken upon himself that character "before tbe passing
of a decree in an original suit." Tbe argument, as to the expediency of

sureties being in every stage liable and tbe anomaly, the existence of

which it is argued we are countenancing, by refusing to extend the ope-
ration of s. 253, are matters of which upon a simple question of construc-

tion we can take no notice. Still as to this latter point we can well

understand why a difference may fairly be drawn between a surety who
undertakes his liability before the passing of .the decree in the original

suit, and so to speak identifies himself with and becomes a party to it,

and another who comes upon the scene at a later stage, when litigation

has proceeded a considerable distance on the road either to the lower

appellate Court, the High Court, or tbe Privy Council.

The decree in the original suit practically passes against the surety,
and so far as he is liable under it, it is that decree, which is [615] enforced

against him, and not any security-bond he may have entered into subse-

quent to the passing of that decree. The ss. 583 and 610 do not confer

any greater power on the Court that made the decree appealed, than ib

already possesses under Chapter XIX of the Code. If that Court extends

the action of s. 253, and drags within its operation a surety who has nob

become liable before the passing of an original decree, it is acting
"
ultra

vires
"

and any order passed to that effect would in our judgment be

illegal and void. For it would not only be enforcing a liability undertaken
after the passing of its own decree, but one created under a surety-bond,
the responsibility upon which no Court had definitely determined in any
decree or order.

Now it should be observed, that s. 253 has a twofold character.

First, it continues in mitigated shape a personal liability to execution

without process originally introduced in a novel and somewhat startling

form in s. 204 of Act VIII of 1859, and next ib details the machinery by
which such liability is to be enforced without the ordinary intervention of

a suit, in summary fashion. The only reservation made in the surety's

favour is that he is to have sufficient notice. The words of s. 610,

however, seem simply to provide for the enforcement of decrees or orders

of the Queen in Council according to the same method as original decrees are

executed by theCourt passing them, but they create no liability, and establish

no specific responsibility in the surety. In the argument for the respondent

upon s. 253 it is ingeniously sought to mix up liability and machinery and
to treat them as one and the same, but tbe decree is one thing, the mode of

executing it another. At any rate having regard to the fact that tbe phrase"
before the passing of the decree in the original suit

"
is not to be found
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in s. 204 of Act VIII of 1859 but appears for the first time in s. 253 of 1880
the Act now in force, we must assume that it was introduced for some JAN. 3,

good purpose, and that purpose, if words mean any thing, would seem to

be to limit a new and somewhat arbitrary liability, existing outside the FULL
actual parties to the suit s to those persons who from its institution had BENCH.
qua guarantors so to speak, vouched for its bona fides by becoming
sureties before the passing of the first decree. It is the decree of the 2 A. 604

original Court determining the liability of plaintiff or defendant, as the (F.B.).

result may [616] be, that by special provision carries also with it the

liability of the surety against whom it may be executed, but the decree

of the appellate Court or the order of the Queen in Council is not declared

to have attaching to it any such contingency, and while it is perfectly

intelligible, that to put in force s. 610 tbe machinery of s. 253 may be

used, it seems equally clear to us, that the words
"
before the passing of

a decree in an original suit" are prohibitory to an extended application

of the section for the further purpose of establishing an exceptional

liability.

Eor the reasons and upon the grounds we have adverted to we are of

opinion that the question raised in this reference mus5 be answered in the

negative.

2 A. 616,

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Straight.

NAND RAM AND OTHERS (Defendants) v. MUHAMMAD BAKHSH
(Plaintiff}.* [7th January, 1880.]

Dismissal oj appeal for appellant'''s default Appeal Act X of 1877 (Civil Procedure

Code), ss. 556, 558, 588 Act XII of 1879, s. 90 (27).

Where an appeal is dismissed, under s. 556 of Act X of 1877, for the appellant's

default, tbe order dismissing it is not appealable.

[F-, 3 A. 519 (521) ; A.W-N. (1892) 2
; R., 15 A. 359 (361); 16 B. 2tf (25) ;

121 P.R.

1907 (F.B., = 51 P.W.R. 1907.]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

Pandit Nand Lai, for the appellants.
Munshi Planuman Prasad, for the respondent.

JUDGMENTS.
The following judgments were delivered by the High Court :

STUART, C. J. We cannot entertain this appeal. The Judge having

proceeded under s. 556 of the Civil Procedure Code, the defendants ought

to have applied to the Judge of tbo District for the re-admission of the

appeal to him under s. 558, and the only further procedure open to the

defendants was by an appeal to this Court from the Judge's order under

s. 588 as amended by Act XII of [617] 1879, s. 90 (27), but not having

proceeded before the Judge under s. 558, there is no appeal to us, and the

order of the Judge made under s. 556 is now final.

* Second Appeal, No. 511 of 1879, from a decree of 8. S. Melville, Esq., Judge of

Meerut, dated the J8th February, 1879, affirming a decree of Rai Lachman Singh,

Assistant Collector of Bulandsbahr, dated tbe 28th August, 1878.
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1880 The Judge must be assumed to bave done his duty according to law
JAN. 7. and the course of his Court, and with the exception of a vague suggestion

as to the defendant not having known when his appeal to the Judge was
APPEL- coming on for hearing, nothing is stated to us against such an assumption,
LATE which we feel assured in this case is a very just one. In any case the

ClVIL. appeal to this Court, being wholly incompetent, must be rejected with
costs.

2 A. 616. STRAIGHT, J. In this case an appeal was preferred to the Judge of

Meerut from a decision of the Assistant Collector of Bulandshahr. The
26th November, 1878, was fixed for the hearing, but though the parties
attended Court on that day the case was not called on. It was ultimately

disposed of on the 18th February, 1879, the Judge owing, to the absence
of the appellant, dismissing the appeal under B. 556 of Act X of 1877.
The matter now comes to this Court in second appeal.

I am of opinion that no such appeal lies to this Court. The order
made by the Judge was, as has been remarked, passed under s. 556 of the

Civil Procedure Code, and the course the appellant should bave pursued
was to make an application under 3. 558 for re-admission of his appeal
within thirty days from the date of the Judge's decree. All the points
now urged in his behalf would have gone far to establishing the

"
sufficient

cause
"

mentioned in that section, and had the Judge improperly or

unreasonably refused such an application, his order would then, under
s. 588 of Act X of 1877, have been appealable. This appeal is dismissed
with costs.

Appeal dismissed.

2 A 617 = 5 led. Jur. 154.

APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Straight.

JUALA PRASAD (Paintiff) v. KHUMAN SINGH (Defendant)*
[8th January, 1880.]

Bond Interest.

Held, where a bond for the payment of certain money within a certain time did

not contain any agreement fixing the rate of interest to be paid after the [618]
date it became due, that the question as to the amount of interest to be allowed
after that date should be treated as one of damages, and that, having regard to

the length of time that had elapsed since the bond ran out (February, 1870), to

the date on which the suit thereon was instituted (26th November, 1878),
interest at the rate of eight annas per cent, per mensem was an equitable rate to

allow after the date the bond became due.

Held also that but for the plaintiff's laches the rate agreed by the defendant
to be paid under the bond (one rupee per cent per mensem) was a reasonable
basis on v/hich to estimate the subsequent damages.

Appl., 8 A. 466 (490) = A.W.N. (1886)216; D., 210. 274 (277).]

ON the 4fch February, 1866, the defendant gave the plaintiff a bond
in which he promised to pay him Bs. 600, with interest at the rate of one

rupee per cent, per mensem, within the period of four years, and to pay

Second Appeal, No. 692 of 1879, from a decree of Mirza Abid Ali Beg, Subordinate

Judge of Mainpuri. dated the 18th April 1879, modifying a decree of Babu Sanwal

Singh, Munsif of Etawab, dated the 14th December, 1878.
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such interest annually. He further agreed that if he failed to pay such 1880
interest annually the obligee should be at liberty to recover the amount of JAN. 8,

the bond at once without waiting for the expiry of the four years, and he

hypothecated certain immoveable property as collateral security for the APPEL-
payment of the amount of the bond. The bond did not contain any LATE
stipulation regarding the interest to be paid after the bond became due. rTViL
In November, 1878, the plaintiff sued upon this bond, claiming interest

from the date of the bond to the date of suit at one rupee per cent, per 2 A. 617
mensem. Both tha lower Courts held that, in the absence of any stipula- 5 jn ,|. j ar<
tion regarding the interest to be paid after the bond became due, the 154,

plaintiff was entitled to such interest at a reasonable rate, in the way of

damages, and having regard to the great delay in the institution of the suit,

they determined that eight annas per cent, per mensem was a reasonable

rate, and accordingly awarded the plaintiff interest from the date the bond
became due to the date of the suit at that rate.

On appeal to the High Court the plaintiff contended that he was
entitled to interest from the date the bond became due at the rate agreed
to be naid before that date, viz., one rupee per cant, per mensem.

Munshi Hanuman Prasad, for the appellant.
Pandits Bishambhar Nath and Nand Lai, for the respondent.

JUDGMENT.
The judgment of the High Court (OLDPIELD, J. and STRAIGHT, J.)

was delivered by
[619] STRAIGHT, J. The question as to the amount of interest to be

allowed to the plaintiff, subsequent to the expiration of the four years for

which the bond was given, has been properly treated by the lower appel-

ate Oourt as one of damages. Upon consideration we think that, having

ragard to the length of time, that has elapsed since the bond ran out, to

the date on which this suit was instituted, the sum decreed by the

Subordinate Judge is equitable and his decision must stand. But for the

plaintiff's laches we should have thought the amount agreed by the

defendant to be paid under the bond was a reasonable basis on which to

estimate the subsequent damages (1). The appeal is dismissed, but each

party must pay his own costs.

Appeal dismissed.

2 A. 619.

APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Straight.

SHIBBAN LAL (Plaintiff) v. TILOKE CHAND AND OTHERS (Defendants).*

[8bh January, 1880.]

Partition Act XIX of 1873 (N.W.P. Land Revenue Act), ss. 113, 1U.

Where, in the course of carrying out an order for a partition and of assigning
the lands to each co-sharer, certain co-sharers claimed certain plots of land as

* Second Appeal. No. 694 of 1879, from a decree of 8. 8. Melville, Esq.. Judge of

Meerut, dated the i25th February, 1879, affirming an order of 0. P. Hall, Esq.,
Collector of Meerut, dated the 25th September, 1878.

(1) See also Baldeo Panday v. Gokal Rai, 1 A. 603.
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1880 belonging to them in severally and demanded that the same should be assigned to

j,-, o them, and the Collector decided that some of such plots were held in severally
and one was held in common, held that his decision was not passed under s, 113
ot Act XIX of 1873, and was therefore not appealable under s. 114 of that Act.

APPEL-

LATE ONE Shibban Lai applied for the perfect partition of his share in a

certain mahal. The Assistant Collector notified the application and
* served notices on the other co-sharers in the mahal in the manner

2 A gjg required by s. Ill of Act XIX of 1873. None of the other co-sharers

objected to the partition. On the 19th December, 1877, the Assistant

Collector decided to make the partition, and on the following day the

partition was sanctioned by the Collector. On the 7th June, 1878, while

the partition was being completed, certain co-sharers applied tothe Collector

objecting to the division of certain lands, claiming them as their separate

property. On the 27th September, 1878, the Collector decided that all

these [620] iands except one plot were the separate property of one of

the objectors, Bhagirath by name, the plot excepted being common land.

Shibban Lai appealed to the District Judge from the order of the Collector.

The District Judge held that an appeil did not lie to him from that

order and dismissed the appeal. Shibban Lai aopealed to the High Court
from the District Judge's decision contending that the Collector had deter-

mined a question of title, under s. 113 of Act XIX of 1873, and that

under s. 114 of that Act his order was appealable to the District Judge.
Pandit Nand Lai and Shah Asad Ali, for the appellant.
Munshi Hanuman Prasad, for the respondents.

JUDGMENT.
The judgment of the High Court (OLDFIEL]>, J., and STRAIGHT, J.)

was delivered by
OLDFIELD, J. Shibban Lai made an application, under s. 108 of

Act XIX of 1873, for a perfect partition of his share in Pasvara. The
Assistant Collector issued the usual notification and served notices as

required by law, requiring co-sharers who may object to the partition to

appear before him on a specified day, and no objectors appearing he
directed that the partition should be made and gave the necessary
directions for carrying his order into effect. In the course of carrying out

his order for a partition and of assigning the lands to each share-holder,
Tiloke Chand and others claimed certain plots as belonging to them in

severalty and demanded that those should ba assigned to them, and the

Collector decided that some of these plots belonged to one of the objectors
and one was held in common. Shibban Lai appealed from this decision

to the Judge, who has dismissed the appeal, holding that no appeal lay to

his Court. The question in second appeal is, whether the Judge's order

is correct. It appears to us to be so.

The only provision which allows appeals from decisions of a Collector

in course of partition proceedings is contained in s. Ill of Act XIX of

1873, and by that section it is only orders and decisions passed by the

Collector of the District or Assistant Collector under s. 113 for declaring

the rights of parties which are held to be deci-[621]sions of a Court

of Civil Judicature of first instance, and open to appeals to the District or

High Court under the rules applicable to regular appeals to those Courts.

Now the orders and decisions passed under s. 113 are those on any
question of title or proprietary right which arises out of objections prefer-

red by co-sharers in possession in reply to the notice served on them under

s. Ill, by which they are required to state their objections to the partition
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taking place, that is, orders and decisions on a question of title or 1880

proprietary right arising properly out of objections preferred before any JAN. 8.

order has been made for effecting a partition, and referring to general

questions of right and title affecting the right of the parties to claim parti- APPEL-

tion, and not to such questions as have been decided in the case before LATE
us, which relate to the ownership of particular plots of land in the raaufla, CIVIL
and which have arisen out of objections made after a partition has been

ordered, and in proceedings taken for carrying it out, and which relate to 2 A. 619.

details as to the distribution of the lands which form the subject of parti-

tion. In no way can it be held that the Collector's decision was passed
under s. 113 so as to give a right of appeal. We therefore affirm the order

of the judge and dismiss this appeal with costs.

Appeal dismissed.

2 A. 621 = 3 Ind. Jar. 15$.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

TEJPAL, GUARDIAN OP KUNDAN LAL, MINOR (Plaintiff) v. KESRI
SINGH (Defendant)* [9th January, 1880. J

Bond Compound interest Penalty.

Held that a stipulation in a bond that the interest on the principal'sum lent
should be paid six-monthly, and, if not paid, should be added to the principal
and bear interest at the same rate was not one of a penal nature.

[P.. 1 N.L.R. 9 (12).]

THIS was a suit instituted in December, 1878, on a bond executed by
the defendant in favour of the plaintiff on the 1st April, 1869. The
defendant stipulated in this bond to pay Rs. 150 to the plaintiff on
demand, and to pay interest on that amount every six months at the rate

of Re. 1-8-0 per cent, per mensem, and in [622] default that the interest

should be added to the principal amount and should bear interest at the

same rate. The plaintiff sought to recover Rs. 798-8-3, principal and
interest, by the sale of the immoveable property hypothecated in the bond.
The Court of first instance gave the plaintiff a decree for the principal
amount and for an equal amount of interest, or for Rs. 300, in all. On
appeal the lower appellate Court gave the plaintiff a decree for the princi-

pal amount, together with interest from the date of the execution of the

bond to the date of the institution of the suit at Re 1-8-0 per cent, per

mensem, but refused to allow any compound interest on the ground that

the stipulation in the bond for the payment of such interest was of a penal
nature, which the Court was justified in refusing to enforce.

The plaintiff appealed to the High Court.

Munshi Hanuman Prasad and Babu Oprokash Chandar Mukarji, for

the appellant.

The respondent did not appear.

Second Appeal, No. 715 of 1879, from a decree of Maulvi Abdul Qiyum Khan,
Subordinate Judge of Bareilly, dated the 29th March, 1879, modifying a decree of

Maulvi Matin-ud-din, Munsif of Sahaswan, dated the 10th February, 1879.
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1880 JUDGMENT.
JAN| 9< The judgment of the Court (PEARSON, J. and SPANKIE, J.) was deli-

APPEL-
vered by

PEARSON, J. A stipulation in a bond that the interest on the
LATE

principal sum lent shall be paid six-monthly, and, if not paid, shall be added
CiVIL. to the principal and bear interest at the same rate, has never been held

to be one of a penal nature. We are, therefore, constrained to allow the
2 A. 821

piea jn appea i an(j fco modify the lower appellate Court's decree by decreeing
5 Ind. Jur. the claim in full with cogtg in ail Court8i

151.

Appeal allowed.

2 A. 622.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice and Mr. Justice Oldfield.

BAM SUBHAG DAS (Plaintiff) v. GOBIND PRASAD AND ANOTHER
(Defendants).* [10th January, 1880.]

Computation of perid of limitation Act XV of 1877 (Limitation Act), s. 14.

On the 26th August, 1878, R and B joined in instituting a suit in the Court
of the Subordinate Judge the period of limitation of wbioh expire! [323] on the
21st September 1878. This suit was transferred to the District Court, which,
on the 16ih September, 1878, returned the plaint to the plaintiffs on the ground
that they should have sued separately. Oa the 23rd September, 1878. R
presented a fresh plaint to the District Court, which, on the 1st October, 1878,
made an order rejecting it on the ground that he should have instituted the suit

in the Court of the Subordinate Judge. B appealed from this order to theH'gh
Court, which affirmed it on ihe 28th January, 1879, but observed thac the plaint
should be returned to R. On the 10th April, 1879. R's plaint was returned to

him, and on the same day he presented it to the Subordinate Judge. Held that,
in computing the period of limitation, R could not claim to exclude any other

period than from the 23rd September, 1878, to the 10th April, 1879, for from
the 26th August, 1878. to the 16th September, 1878, he was prosecuting his suit

in a Court which had jurisdiction, and the inability of that Court to entertain
it did not arise from defect of jurisdiction or any c-m-'e of the like nature, but
from misjoinder of plain t'ffd a defect for which he must be held responsible, and
from the j6ih to the 23rd September he was not prosecuting his suit in any
Court, and could not claim to have that period excluded.

[Overr . 22 A. 248 (255) (F.B.) = A.W.N. 1900, 69; N.F., 10 C. 86 (89) ; Appr., 12 A.

207 (20S) = A.W.N. 1890. 76.]

ON the 26th August, 1878, one B viawani Prasad and one Earn Subhag
Das jointly instituted a suit against one Gobind Praaad and one Earn
Das in the Court of the Subordinate Judge of Azamgarh. They stated in

their plaint in this suit that the defendants had publicly assaulted them
on the 21st September, 1877, thereby injuring them in reputation, mind,
and body, and they claimed Es. 5,250 as compensation for such injuries.

The District Court transferrred this suit to its own file for trial, and, on
the 16th September, 1878, at the first bearing of the case, it held that the

plaintiffs were improperly joining in respect of distinct causes of action,

and ordered the plaint to be returned to them for amendment within a

fixed period. On the 23rd September, 1878, Bhawani Prasad and
Bam Subbag Das presented separate plaints to the District Court together

*
First Appeal, No. 80 of 1879, from a deoree of H.D, Willock, Esq., Judge of

Azamgarb, dated the 5th May 1879.
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with their original plaint, separately claiming Ks. 2,625 from the defend-
ants. On the 1st October, the District Court admitted Bbawani Prasad's

plaint, and ordered that of Ram Subhag Das to be returned to him on the

ground that it should have been presented in the Court of the Subordinate

Judge. Earn Subhag Das appealed to the High Court from the order of

District Court returning hia plaint, and the High Court on the 28th

January, 1879, disallowed the appeal as inadmissible under Act X of 1877,
s. 588 (c), and observed that Bam Subbag Das might apply to the District

Court for the return to him of the plaint with a view to its presentation
in the proper Court. On the 8th [624] February, 1879, Ram Subhag Das
applied to the District Court for the return of the plaint, and obtained
an order directing its return. On the 4th April, 1379, the High Court
returned the record of Ram Subhag Das' case, which contained his plaint,
to the District Court. On the 10th April, 1879, bis plaint was returned
to Ram Subhag Das by the District Court, and on the same day he filed

it in the Court of the Subordinate Judge. The suit, was transferred by
the District Court to its own file, and, was eventually dismissed as barred

by limitation. Ram Subhag Das appealed to the High Court.

Mr. Ghatterji and Lala Lalta Prasad, for the appellant.
Mr. Spankie and Mr. Conlan, for the respondents.

JUDGMENT.
The judgment of the High Court (STUART, C. J. and OLDPIELD, J.)

was delivered by
OLDFIKLD, J. The question with which we have to deal in this

appeal is whether the suit has been instituted within the term allowed by
the Law of Limitation. The cause of action accrued to the plaintiff on
the 21st September, 1877, and it appears that he and his brother jointly

instituted a suit against defendants in the Court of the Subordinate

Judge on the 26th August, 1878, and it was removed for disposal to

the Court of the Judge, and the plaint was returned to the plaintiffs

on the ground of misjoinder of plaintiffs on the 16th September, 1878. A
plaint; was then filed by plaintiff in the Court of the Judge on the 23rd

September, 1878, and the Judge rejected it on the 1st October, 1878,
on the ground that it should be filed in the Court of the Subordinate

Judge, and the plaintiff was directed to file it accordingly. The plaintiff

appealed to the High Court from this order, and the order was affirmed

on the 28th January, 1879. On the 8th February the plaintiff applied

to the Judge for a return of the plaint in order that he might file it in

the proper Court, and having obtained it on the 10th April he filed

it in the Court of the Subordinate Judge on that day. Now as the cause

of action accrued on the 21st September, 1877, the time allowed by law
for instituting the suit would expire on the 21st September, 1878, and

calculating to the 10th April the suit will be six months and twenty

[625] days after time, unless the plaintiff can show that the excess period

should be excluded in computing the period of limitation under the provi-

sions of s. 14 of the Law of Limitation. But looking to the proceedings

taken it is clear that at most the only time which plaintiff might claim to

exclude under the provisions of s. 14 would be from the 23rd September,

1878, to the 10th April, 1879, when he was prosecuting the suit in the Court

of the Judge and in the High Court. But assuming that he could satisfy

us that the whole of that period should be excluded, the present suit

instituted on the 10th April, 1879, will still be beyond time. The plaintiff

cannot claim to exclude from the computation any other period, for from
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1880 the 26th August, 1878, to the 16th September, 1878, he was prosecuting
JAN. 10. his suit in a Court which had jurisdiction, and the inability of the Court

to entertain it did not arise from defect of jurisdiction or other cause of a
APPEL- ij]jQ nature, but from misjoinder of plaintiffs, a defect for which plaintiff

LATE must be held responsible, and from the 16th to the 23rd September he

ClVIL. was n k prosecuting his suit in any Court, and cannot claim to have that

period excluded. The appeal fails, as there is no reason to interfere with

Z A. 622. the order as to costs, and we dismiss it with costs.

Appeal dismissed.

2 A. 623.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson and
Mr. Justice Spankie.

HASAN ALI AND OTHERS (Plaintiffs) v. MAHRBAN (Defendant)
*

[12th January, 1880.]

Muhammadan Law Missing person Act I of 1872 (Evidence Act), s. 108 Act VI of
1871 (Bengal Civil Courts Act), s. 24.

F, one of the heirs to the property of his parents (the family being Muhatn-
madans), was "missing" when they died, and subsequently when the other heirs

to such property sued his daughter M for the possession of a portion of such pro-

perty. M set up as a defence to the suit that her father was alive, and that

during his lifetime the plaintiffs could not claim his share in such portion. Held

by STUART, C. J., and SPANKIE, J., that the suit, being one to enforce a right
of inheritance, must be governed by the Muhammadan law relating to a "missing"
person. Parmeshar Rai v. Bisheshar Singh (I), distinguished.

[626] Held by STUART, C.J., that, according to Muhammadan law, ninety
years not having elapsed from F's birth, his share could not be claimed by the

plaintiffs, but) must remain in abeyance until the expiry of that period or his

death was proved.

Held by PEARSON, J,, and SPANKIE, J., that F being a "missing" person
when bis parents died, his daughter, according to that law, was not entitled to

hold his share either as heir or trustee.

ONE Kamar Ali died leaving two sons, Kurban Ali and Nisar Ali.

Kurban Ali died leaving a son, Hasan Ali. Niaar All died in June, 1868,

leaving his wife, Faiz-un-nisa, a son, Niaz Ali, two daughters, Niaz-un-
nisa and Imtiaz-un-nisa, and a grand-daughter, Mahrban, the daughter of

his sou Farzand, who at the time of his father's death had not been
heard of by his family since 1857. Oa the death of Nisar Ali, his son
Niaz Ali was recorded in the revenue registers as the proprietor of his

landed estate. Faiz-un-nisa, Niaz-un-nisa, Imtiaz-un-nisa, Sahib-un-nisa,
the wife of Farzand, and Mahrban, all resided together in a house belong-

ing to Faiz-un-nisa, and were supported out of that estate. Faiz-un-nisa

died in 1873, Farzand being still missing, and Naiz Ali died subsequently
in the same or the following year. On the death of Niaz Ali, by the

consent of all the parties interested, Sahib-un-nisa was recorded in the

revenue registers as the proprietor of 16 bighas, 18 biswas of the land

* Second Appeal, No. 179 of 1879, from a decree of Babu Kashi Nath Biswas,
Subordinate Judge of Mearut, dated the 14th November, 1878, modifying a decree of

Muhammad Mir Badshah, Munsif of Bulandshahr, dated the 24th December, 1877.

(1) 1 A 53.
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owned by Nisar Ali, and on her death her daughter, Mahrban, was
recorded as the proprietor of the same. In June 1877, Farzand being
still missing, Hasan Ali and the daughters of Nisar Ali instituted the

present suit; in which they claimed bo recover possession from Mahrban of

the 16 bighas, 18 biswas of land and of the house belonging to Faiz-un-nisa.
The plaintiffs alleged that, inasmuch as Niaz Ali died without leaving
issue and F-trzanri was missing at the death of his father and his mother,
the property 01 Nisar Ali and Faiz-un-nisa descended to them, and the
defendant had no right therein. The defendant set up as a defence to the
suit that Farzand was alive, and that during his lifetime the plaintiff
Hasan Ali had no right in the property of Nisar Ali or Faiz-un-nisa.
She admitted the right of the ether plaintiffs, the daughters of Nisar
Ali and Faiz-un-nisa, to a moiety of the property in suit. The Court
of first instance, expressing its opinion that Farzand was in all probabi-
lity dead, held that, inasmuch as he was missing at the death of his

parents, he had forfeited his right to succeed to a share in their[627]
estates, and the defendant could claim no right through him, and it

gave the plaintiffs a decree. On appeal by the defendant, the lower appellate
Court held, on the question whether in this case the Muhammadan law

relating to a missing person should be applied, or whether it should be pre-
sumed with reference to s. 108 of Act I of 1872 that Farzand had pre-
deceased his parents, that, under the provisions of s. 24 of Act VI of 1871,
Muhammadan law was applicable, distinguishing the present case from
the case of Parmeshar Rai v. Bisheshar Singh (1). Applying Muhammadan
law, the Court held that, inasmuch as a period of ninety years had not

elapsed from the date of Farzand's birth, it could not be presumed
that he was dead, and that until that period had elapsed, or his death
was proved, the daughters of Nisar Ali and Faiz-un-nisa were only
entitled to a moiety of the estates of their parents, and Hasan Ali was not
entitled to share in the estate of Nisar Ali.

The plaintiffs appealed to the High Court, contending that the lower

appellate Court should, with reference to s. 108, Act I of 1872, have

presumed that Farzand had pre-deceased his parents, and that if this were
the case the defendant could claim nothing through him.

Pandit Nand Lai, for the appellants.
Mir Akbar Husain, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, C. J. I generally concur in the view taken in this case by
the Subordinate Judge, who, however, appears to have very unnecessarily

occupied himself with the consideration of the Evidence Act, and with

the remarks of the select committee of the Legislative Council thereon.

The suit is brought by the plaintiffs for the establishment of their rights

to property on the allegation that the inheritance to them has opened by
the disappearance and death, during his father's lifetime, of one Farzand
Ali. With respect to this Farzand Ali the facts appear to be these : He left

his home and his family in 1857, the year of the mutiny, at which [628]
time he would appear to have been about 30 years old, and therefore, if

alive when this suit was instituted, his age would then have been aboufc

51 years. He has not since been heard of, but there is nothing on the

record to prove his death. Under these circumstances the first question

1880
JAN. 12.
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2 A. 625.

A 1123

(1) I A. 53.
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1880 is what is the law to be applied to the case ? The parties are Muham-
JAN. 12. madans, and the question raised in the suit being one regarding succession

and inheritance, the 24th section of the Bengal Civil Courts Act VI of

APPEL- 1871 immediately applies, and the Muhammadan law must, in the words

LATE f s - 24, form
"
the rule of decision," and the Evidence Act has no appli-

CiVIL cation whatever. The only question therefore is, what, on the facts
'

stated, is the Muhammadan law on the subject ? This question may be

2 A. 623. answered without doubt or difficulty, and it is simply this, that for ninety
years from the date of his birth the property of a missing person is kept
in abeyance, the principle of Muhammadan law appearing to be that, in

the absence of proof to the contrary, the missing person is presume! to

be alive. This rule of the Muhammadan law appears to be the result of

all that is to be found in the leading authorities on that law, Macnaghten,
Baillie, and others. Now, applying this rule of Muhammadan law so

stated, it is clear that the property of Farzand Ali cannot be claimed by
the plaintiffs, but must be in abeyance until the expiry of ninety years
from his birth, that is, for about forty years yet to come, unless in the

meantime evidence is obtained proving his death. The Subordinate Judge
appears to have correctly applied this rule of Muhammadan law to the

facts of the case, and I would therefore affirm his order and dismiss the

present appeal with costs.

I should add that the Full Bench case of Parmeshar Rai v. Bi-

sheshar Singh (i), is quite consistent with the view I have taken of the

facts in the present case. There the suit was brought for the avoidance
of a deed of mortgage executed to the detriment of the plaintiff's

reversionary rights, and it was therefore held that the provisions of s. 108
of the Evidence Act should be applicable. I was absent from the Court
when this judgment was given and I express no opinion as to whether I

consider it right or wrong. But the opening sentences of the judgments
of Turner, J., who was acting [629] for me, and of Pearson, J., clearly

support the view I have taken in the present case. This portion of the

judgment of the Full Bench is as follows:
"
The plaintiffs in this

suit are not claiming the estate of Janki Eai, the missing person, by
right of inheritance ; were they claiming it, inasmuch as Janki Rai has

been missing for only eight or nine years, their claim might be inadmissi-

ble under Hindu law. But they are claiming nothing belonging to him.
"

And the judgments of Spankie, J., and Oldfield, J., are to the same effect.

SPANKIE, J. This being a suit for inheritance under the Muham-
madan law, that law will apply to it, in regard to the missing person,

Farzand Ali. The Full Bench ruling in Parmeshar Eai v. Bisheshar

Singh (1) of this Court is not in conflict with this opinion. The lower

appellate Court therefore was not wrong in holding that the case must be

governed by Muhammadan law. These remarks dispose of the first plea.

On the second plea it appears to me that the judgment of the lower

appellate Court is wrong and that the Munsif was right.

According to the Muhammadan law of inheritance, a missing person
is considered as living in regard to his own estate, so that no one can in-

herit from him, and dead in regard to the estate of another, so that he

does not inherit from any one, and his estate is reserved until his death

can be ascertained, or the term for a presumption of it has passed over.

I find a summary of the law quoted from well-known authorities and cited

in the Madras edition of Macnaghten's Muhammadan law, referred to by

(1) 1 A. 53.

978



I.] HASAN ALI V. MAHBBAN 2 All. 631

Babu Shama Cbaran Sirkar in his printed Tagore Lectures.
"
Thus, if he

(the missing person) had an estate when he disappeared, or if at that

time be was entitled to a share in a joint property, such property cannot
be inherited before his death be proved, or until he would have been

ninety years of age, but must remain in trust until that time, when it

will devolve upon those of his heirs who are in existence at that time.

On the death of any of the relatives of a missing person, to whom he is

an heir, he is so far considered to be alive, that his share is set aside, but

such share is not reserved [630] in trust for him and his heirs, but deli-

vered to the other heirs, who would have taken it if he had been dead ;
if he

returns after this, he will be entitled to his share, but if he does not return,

it devolves on the heirs who came into possession at the former distribu-

tion, but not to the heirs of the missing person." Again :

"
If a missing

person be a co-heir with others, the estate will be distributed as far as the

others are concerned, provided they would take at all events, whether the

missing person were living or dead. Thus, in the case of a person dying,

leaving two daughters, a missing son, and a son and daughter of such

missing son. In this case, the daughters will take half the estate immedi-

ately, as that must be their share at all events, but the grandchildren will

not take anything, as they are precluded on the supposition of their

father being alive."

Farzand Ali became lost during the lifetime of his parents, and his

daughter, the defendant, according to the view of the law expressed above,
could not, under the circumstances, inherit.

For these reasons I would decree the appeal and reverse the judgment
of the lower appellate Court and restore that of the Munsif with costs.

Stuart, C. J., and Spankie, J., differing on a point of law, the appeal
was referred, under s. 575 of Act X of 1877, to Pearson, J., by whom the

following judgment was delivered ;

JUDGMENT.

PEARSON, J. The property in suit did not belong to Farzand Ali, the

missing man, but would have baea more or less inherited by him, had he

survived his parents. The plaintiffs are his sisters, and a cousin, who
married one of them ;

the defendant is his daughter and, if she be not

entitled to the property, they are. Her contention is that her father is

still alive, and, if the contention be true, it is apparent from the rules of

Muhammadan law cited by my learned colleague Spankie, J., that she is

not entitled to hold the property either as heir or trustee, although Farzand
Ali may be entitled to it should he return. The plaintiffs do not assert

that he is dead, but nothing has been heard of him since he disappeared
in 1857, and the strong probability is that he died in the lifetime of hia

parents, in which case his daughter could not inherit, through him any

portion of their estate. This being so, in concurrence with [631]

Spankie, J., I decree the appeal with costs, reversing the lower appel-

late Court's decree and restoring that of the Court of first instance.

Appeal allowed.
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1880 2 A - 631 -

JAN. 12. APPELLATE OIVIL.

APPEL Before Mr. Justice Spankie and Mr. Justice Oldfield.

MAYA BAM AND OTHERS (Defendants) v. LACHHO (Plaintiff).*
IVIL - [12th January, 1880.J

2 A. 631. Pre-emption Wajib-ul-arz.

The greater portion of the lands of a certain village were divided into
"
thokes,"

each tboke comprising a certain amount of land, and the rest of the lands were
held in common according to the interests of the co-sharers in the village. The
wajib-ul-arz contained the following provision regarding the right of pre-emption:
" Each sharer is by all means at liberty to transfer his right and share, but first

of all the transfer should be effected by him in favour of his own brothers and

nephews who may be sharers, and, in case of their refusal, in favour of the other

owners of the thoke." Held, in a suit by a sharer in one thoke to enforce a right
of pre-emption, under the wajib-ul-arz, in respect of a share in another thoke,
that the fact that the plaintiff in common with all the sharers of the different

thokes was a sharer in the common lands did net make her a sharer in the
vendor's thoke and she had therefore no right of pre-emption under the

wajib-ul-arz.

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

Pandit Bishambhar Nath and Munshi Sukh Bam, for the appellants.
The Junior Government Pleader (Babu Divarka Nath Banerji) and

Babu Oprokash Chander Mukerji, for the respondent.

JUDGMENT.
The judgment of the High Court (SPANKIE, J. and OLDFIELD, J.)

was delivered by
OLDFIELD, J. The property in this suit, comprising the share in

mauza Tholai belonging to Muhammad Ibrahim Khan, was sold by him
to the defendants under a deed of sale dated 1st March 1878, and the

plaintiff claims the same by right of pre-emption under the wajib-ul-arz.
The lower Court decreed the claim, and one of the objections taken in

appeal is that, under the pre-emption clause in the administration-paper
on which the plaintiff relies as her ground of action, she is not entitled to

recover the property. The clause is as follows :

"
Each sharer is by all

means at liberty to transfer his right and share, but first of all the transfer

[632] should be effected by him in favour of his own brothers and

nephews who may be sharers, and in case of their refusal in favour of the

other owners of the thoke : if they refuse to make the purchase, the

transfer may be effected in favour of any one." The plaintiff does not come
under the first description of persons named who have a right of pre-

emption, and it only remains to be seen if she is a sharer in the vendor's

thoke. It is shown from the record-of rights, and there is no dispute on
this point, that there are three thokes in this mouza, namely, the thoke

of Ibrahim Ali Khan, vendor, the thoke of Mussammat Lachho, plaintiff,

and the thoke of Mussammat Bhawani. Each of these thokes comprised
a ceitaia amount of the land of the mauza, which has been divided and
formed into separate thokes. Thus thoke Ibrahim Ali Khan comprises
316 bighas, 5 biswas, that of Mussammat Bhawani 99 bighas, 17 biswas,

and that of the plaintiff 316 bighas, 4 biswas. Besides the lands thus

First Appeal, No. 25 of 1879, from a decree of Maulvi Farid-ud-din Ahmad,
Subordinate Judge of Aligarh, dated the llth December 1878.
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divided into thokes, there are some lands in the mauza left undivided and
held in common by the sharers of the different thokes in which they have
an interest in proportion to their fractional shares, but these lands do not
form part of the thokes, bub were left undivided when those thokes
were formed. That this is the constitution of the mauza is clearly
shown by a reference to the record-of-rights, where the total of land divided

and comprising each thoke is first given, and then is entered the
common land, as something outside the thokes.

Now plaintiff is not a sharer in the vendor's thoke, that is, in the

divided land held by him separately, but she is, in common with all the

sharers of the different thokes, a sharer of the common lands left undi-

vided, and it is contended that on this ground she has a right of pre-

emption. But this contention fails ; the thoke as already stated is not

composed of the common lands but of those divided, and a sharer in the

former will not from that circumstance become a sharer in a thoke. The
plaintiff not having shown that she is a sharer in the vendor's thoke has
no right of pre-emption under the clause in the administration-paper.
We therefore decree the appeal, and reverse the decree of the lower Court,
and dismiss the suit with all costs.

Appeal allowed.

2 A. 633.

APPELLATE CIVIL.

[633] Before Mr. Justice Pearson and Mr. Justice Spankie.

GOBAR DHAN DAS (Defendant) v. GOKAL DAS (Plaintiff) .*

[15th January, 1880.]

Parol Conditional Mortgage Regulation XVII of 1806.

K made over to G, from whom he had borrowed certain moneys, certain land
on the oral condition that, if such moneys were not repaid within two or three

mouths, such land should become G's absolutely. Held that as there was no
deed of conditional mortgage the provisions of Regulation XVII of 1806 were not

applicable to G, and he became the owner of such land after the expiry of three

months from the date on which it was made over to him, in consequence of the

amount of the loan not having been repaid to him.

[N.P., 50 P.R. 1906.]

ON the llth February 1862, one Kisben Das purchased certain pre-

mises used as a stable, the vendor executing a deed of sale in his favour.

In the beginning of 1869 Kishen Das, being indebted to one Gokal Das in

the sum of Rs. 1,000, gave possession of the premises to Gokal Das and
made over to him the deed of sale, on the oral understanding that if the

debt were not paid in two or three months the premises should become the

absolute property of Gokal Das. In July 1869, Kishen Das became

insolvent, and in the schedule of immoveable property filed by him in the

Insolvent Court at Calcutta he stated as follows : "I received the sum
of Es. 1,000, in the month of Phagun, Sambat 1925, as a loan from Gokal

Das, Gujrati, and for the repayment thereof deposited the title-deeds of a

piece of land at Muttra, in the North-Western Provinces, with this

* Second Appeal, No. 714 of 1879, from a decree of J. Alone, Eeq., Subordinate

Judge of Agra, dated the 20th March 1879, affirming a decree of Maulvi Mubarak- alia,

Munsif of Muttra, dated the 3rd December 1878.
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i860 creditor, and I also agreed that in case I was not able to pay the amount
JAN. 15. the land would absolutely belong to him." In the statement of his im-

moveable property filed in the same Court he stated : "A piece of land
APPEL- at Muttra, in the North-Western Provinces, mortgaged to my creditor

LATE No. 34 (Gokal Das) for Rs. 1,000, on condition that in case I am not able

CIVIL ^ Pay "3e amoun ^ within two or three months he will be absolutely
'

entitled to the land." Gokal Das remained in undisturbed possession

2 A. 633. of the premises until the 10th February, 1877, when Jagan Nath, the

son of Kishen Das, executed a deed of sale of the premises in favour

of Gobar Dhan Das, who thereupon interfered and prevented Gokal
Das' tenant from paying rent to him as he had theretofore done.

Gokal Das thereupon instituted the present suit in which [634i] he

claimed, amongst other things, a declaration of his proprietary right
to the premises, and to be maintained in possession thereof, and the

cancellation of the deed of sale dated the 10t,h February, 1877. The
Court of first instance gave him a decree. On appeal the lover appellate
Court held, in respect of the contention by the defendants that the

possession of the plaintiff of the premises was only that of an equitable

mortgagee, and that consequently he could not impugn the sale to Gobar
Dhan Das by Jagan Nath, as follows :

"
In the case of Goordyal v.

Hunskoonwer (1) the High Court said,
'

It has been settled that a

conditional sale may by the agreement and acts of the parties become
absolute without (foreclosure) proceedings under the Regulation

'

and
this appears to me to be the case here : I accordingly find that Gokal
Das acquired the proprietary title to the property in suit in 1869, and
that he has therefore the right to sue for the avoidance of the sale made
by Jagan Nath to Gobar Dhan Das."

The defendant Gobar Dhan Das appealed to the High Court con-

tending that the lower appellate Court had erred in holding that the

conditional sale to the plaintiff did and could become absolute without
the issue of the notice of foreclosure required by s. 6 of Regulation XVII
of 1806, and that the plaintiff was still only a mortgagee and could not

therefore sue for the proprietary possession of the property.
Mr. Gonlan and Babu Ratan Chand, for the appellant.

Mr. Howard and Lala Harkishen Das, for the respondent.

JUDGMENT.
The judgment of the High Court (PEARSON, J., and SPANKIE, J.)

was delivered by
PEARSON, J. The provisions of Regulation XVII of 1806, to which

the first ground of appeal refers, are only applicable to the holders

of deeds of conditional mortgage. The plaintiff, appellant, was not

the holder of such a deed ; and the provisions of the Regulation
aforesaid were not therefore applicable to him. This being so, we must
hold that according to the condition on which the property was made
over to him he became the owner of it after [635] the expiry of three

months from the date on which it was made over to him, in consequence
of the amount of the loan not having been repaid to him. It thus

appears that he had acquired a full proprietary right and title to the

property before Kishen Das' insolvency. Accordingly we affirm the decree

of the lower Courts and dismiss the appeal with costs.

Appeal dismissed.

(1) H.O.B.N.W.P, 1867, p. 176.
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2 A. 635 = 5 Ind. Jar. 212. 1880

APPELLATE CIVIL. JAN - 19 -

Before Mr. Justice Pearson and Mr. Justice Spankie. APPEL-

LATE
GANGA BISHESHAR (Defendant) v. PIRTHI PAL (Plaintiff)

*
CIVIL.

[19bh January, 1880.]
O II con

Hindu Law Power of the father to alienate ancestral -property.
5 lad. Jur.

D, in pursuance of a promise to give his daughter a dowry, about two years 212.
after her marriage, made a gift of joint ancestral property to Q, her father-in-law.

P, D's son, sued his father and O to have the gift set aside as invalid under
Hindu law. Held that the gift, not having been made with the plaintiff's

consent, and not being for any purpose allowed by Hindu law, was invalid, and
that the plaintiff was entitled to have it set aside, not to the extent only of his

own share in such property, but altogether.

[P., 16 M. 84 (85); 4 Bom. L.R. 883 (890) ; R., 29 B- 51 (54) ; 20 Ind. Gas. 921.]

ON the 25th April, 1872, about two years after the marriage of his

daughter, one Debi Prasad executed a deed of gift of a certain share in a

certain village, being the ancestral property of his family in the favour of

the defendant Ganga Bisheshar, the father-in-law of his daughter. The
property purported to be transferred as the marriage portion of the

daughter. In July, 1878, Pirthi Pal, the plaintiff, the son of Debi Prasad,
sued his father and the defendant Ganga Bisheshar to have this deed of

gift cancelled, on the ground that the alienation was invalid under Hindu
law. The defendant Ganga Bishesbar set up as a defence to the suit,

amongst other things,
"
that the deed of gift had been executed not only

with the consent and knowledge of the plaintiff, but also with his aid,

and the defendant had obtained possession by means of mutation of

names, to which the plaintiff never tookany exception,"and that the plaintiff

was not entitled to claim the cancellation of deed of gift in respect of the

whole property, but in respect only of his own share. The Court of first

instance determined that [636} the plaintiff had not consented to the gift,

observing as follows:
"
The consent of the plaintiff has not been proved in

any way; had he consented he would have been made to affix his signature
to the deed of gift ; no documentary evidence is forthcoming to establish

his consent." It further determined that the deed of gift should be

cancelled altogether. The lower appellate Court concurred in the opinion
of the Court of first instance, observing as follows :

"
I do not consider

it is proved that the deed was executed with the consent and admission of

the plaintiff ;
it was so necessary a point to legalise the father's action in

this particular, that if the son, the plaintiff, had been a consenting party,

it is scarcely credible that this should not have been clearly shown at

the time by some entry in the body of the deed or by making the son a

witness to the deed ; this is the finding of the lower Court and I concur

in it ; I quite acknowledge that the oral testimony in this point is decidedly

better for the defendant, appellant, than for the plaintiff, respondent, but

I cannot credit it sufficiently against strong probabilities and the absence

of all documentry evidence, nor can I accept the copy of a deposition of

Pirthi Pal, dated 24th July, 1874, as sufficient to prove his knowledge and

acquiescence : it is too roundabout a story, and even if allowed that the

Second Appeal, No. 706 of 1879, from a decree of E.G. Currie. Esq., Judge of

Gorakhpur, dated the 17th March 1879. affirming a decree of Hakim Rabat Ali,

Subordinate Judge of Gorakbpur, dated the 24th December 1878.
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1880 plaintiff did know at that time, I cannot admit that by the law-texts quoted,
JAN. 19. he can be held to have ratified the act and to be barred from bringing this

suit : the first quotation is from Tagore Law Lectures, 1871, p. 7 :

' He
APPEL- can interdict acts of waste, but if he does not do so and is cognisant of the

LATE transaction, and specially if he derives any benefit from it, he will be held

ClVIL.
* Dave inapliedly consented to it.' Well, he most certainly did not
derive any benefit, and the force of the passage, I take it, turns upon that,

2 A. 635= as does also the quotation in the case of Gopal Narain Mozoomdar v.

5 Ind. Jar. Muddomutty Guptee (1)
'

of which he is aware and of which he has had
212. the benefit.' The appellant making so great a point of the son's consent

and admission virtually acknowledges that without such consent and
admission the act of the father is illegal, and the quotations and prece-

dents, Tagore Law Lectures, 1871, p. 12,
'

As early as 1824, the question,
&c.': Woodman's Digest of Bengal Law Eeports, p. 284, J6 : Vyavastha
Chandrika, vol. i, pp. 35 and [637] 36, s. 31 put forward by the

respondent are, I think, conclusive and definitive, this being undeniably
joint undivided property ; but the appellant does deny it or attempts to

throw doubt on the applicability of the above quotations and precedents
by quoting the cases Venkataramayyan v. Venkatasukramania Dtksha-
tar (2) and Deendyal Lai v. Jugdeep Narain Singh (3). But these are

special cases relating to forcible sales not to free-will transactions, and in

the heading of the latter is this
'

Qu&re. Whether, under the law of

the Mitakshara, in Bengal, a voluntary alienation by one co-sharer, with-

out the consent of the rest, of his undivided share in joint ancestral

property is valid" ? I hold these precedents as irrelevent and the latter

telling rather against than for the appellant who put it forward."

The defendant appealed to the High Court.

Lala Lalta Prasad, for the appellant.

The Senior Government Pleader (Lala Juala Prasad) and Shah Asad

Ali, for the respondent.

JUDGMENT.
SPANKIE, J. The appellant before us [was the appellant before the

Judge, and he urged, first, that the deed impeached had been executed

with the consent and admission of the plaintiff, respondent, who had re-

mained silent from 1872 to 1878, having thus ratified his father's act^

secondly, that the plaintiff could not sue under any circumstances to set

aside the gift save with respect to his own share, viz., two annas and two

pies in the property in suit. The Subordinate Judge held that there was
no proof of consent on the part of the plaintiff and no sufficient evidence

of acquiescence in what was done by the father. He also appears to hold

that the plaintiff could sue to set aside the deed altogether, and not only
in regard to his own share. We must not lose sight of these objections
whish the Court below had to determine. Before us the first plea goes

beyond the objections urged before the lower appellate Court and contends

that, as the transfer was not made for any illegal or immoral purposes, the

suit was not maintainable. The other pleas go to the plea of consent fend

acquiescence and [638] that of the limitation of plaintiff's right to sue to

the extent of his own share only.

With respect to the plea of consent and acquiescence, I do not think

that we can interfere with the Judge's finding. The admission of the

(1) 14 B.L.B. 32. (2) 1 M. 358.
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Judge that the evidence on his point on the part of appellant is prefer- 1880
able to that on the part of defendant does not extend beyond the parol JAN. 19*.

evidence. He assigns reasons for not crediting this evidence, and on the
entire evidence before him he arrives at the same conclusion at which the APPEL-
first Court had arrived. The finding therefore is not one with which we LATE
could interfere on this appeal. I understand the finding of both the lower CIVIL
Courts to be that the transfer was not made for any necessary purpose
allowed by the Hindu law. The deed of gift appears to have been made 2 A. 635 =
by the father in performance of a promise to give a dowry to his daughter. 5 ind. Jar.
But I am not aware that the performance of such a promise can be 212.

regarded as a lawful purpose justifying alienation under the Hindu law.

It was not necessary for the support of the daughter, it was not for any
religious or pious work, nor was it a pressing necessity. Daughters must
be maintained until their marriage and the expenses of their marriage must
be paid. But in this case the gift was not made at the time of the marriage.
It was not executed until two years after the marriage. There is, I think,

force in the Subordinate Judge's observations that the great stress laid

upon the alleged consent, acquiescence, and aid of the plaintiff in effecting

the transfer, is a circumstance going to show that without such consent the

transfer was illegal. The first plea, upon the Subordinate Judge's finding,

in my opinion, fails.

I have already given my opinion regarding the second plea. As to

the third, the property being admittedly joint and undivided, and the gift

not having been made with the consent of the plaintiff, and not being for

any purpose allowed by the Hindu law, the plaintiff was at liberty to set

it aside altogether ; and in arriving to this conclusion the lower appellate

Court does not appear to -have misunderstood any of the precedents cited

before him. I would dismiss the appeal and affirm the judgment with

costs.

PEARSON, J. I concur.

Appeal dismissed.

2 A. 639 = 5 Ind. Jar. 214.

[639] APPELLATE CIVIL

Before Mr. Justice Spankie and Mr. Justice Oldfield.

MATHURA PRASAD (Plaintiff) v. DURJAN SINGH AND ANOTHER
(Defendants}* [19th January, 1880.]

Bond Interest.

D gave Ma, bond for the payment of certain moneys on a certain date and for

the payment of interest on such moneys at Re. l-lii-0 per cent, per mensem,
stipulating to pay the interest six-monthly, and in default

"
to pay compound

interest in future." Held (i) that the stipulation to pay compound interest

could not be regarded as a penal one, and (ii) that the bond contained an

agreement to pay interest after the due date at the rate payable before that

date, and that if it had been otherwise, the obligee was entitled to interest

after that date at that rate, such rate not being unreasonable.

[R., 1 N.L B. 9 (12).]

Second Appeal, No. 792 of 1879, from a decree of Mirza Abid Ali Beg, Subordinate

Judge of Mainpuri, dated the 5th April. 1879, modifying a decree of Hakim Rabat Ali,

Munsif of Mainpuri, date3 the 9th November, 1878.
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1880 ON the 12fch December, 1872, one Gopal Singh executed a bond in

JAN. 19. favour of one Jogal Kishore, in which, after promising to pay him Rs- 200
on the 4th November, 1873, and to pay him interest on that sum at

APPEL- Be. 1-12-0 per cent, per mensem, and hypothecating certain immoveable

LATE property as collateral security for the payment of such moneys, he pro-

pIVTT mised and agreed as follows : "Until the loan is repaid I shall not alienate
'

the said property by sale, mortgage or otherwise : if I do, the alienation

2 A. 639= shall be invalid: I shall pay the interest every six months, and if I do

5 Ind Jar n0 ^ Pav ^ every g ix months, I shall in that case pay compound interest

2U in future: if I fail to pay the loan with interest at the stipulated time, the

creditor shall be at liberty on the expiry of the period to realise his money
from me and my property in the best way he can." On the 3rd Septem-
ber, 1878, the obligor not having paid anything on the bond, the plaintiff,

the assignee of the bond, sued upon it, claiming the principal amount,
Rs. 200, and Us. 425-8-0, compound interest, from the date of the bond
to the date of the suit at Re. 1-12-0 per cent, per mensem. The Court of

first instance held that the stipulation in the bond regarding compound
interest was of a penal nature, and awarded the plaintiff compound
interest at the rate only of eight annas per cent, per mensem. It also

held that there being no stipulation in the bond fixing the rate of

interest to be paid after the date the bond became due, the plaintiff

was only entitled to interest after that date at the prevailing rate,

[640] viz., one rupee per cent, per mensem. On appeal by the plaintiff

the lower appellate Court held that no compound interest at all could be

awarded to him, but gave him interest from the date the bond became
due at the rate stipulated to be paid before that date, viz., Re. 1-12-0 per

cent, per mensem, with reference to the case of Baldeo Pandey v. Gokal (1).

The plaintiff appealed to the High Court contending that under the

terms of the bond he was entitled to compound interest.

Pandit Nand Lai, for the appellant.
Munshi Hanuman Prasad, for the respondents.

JUDGMENT.

SPANKIE, J. The first condition of the deed was that the money
borrowed should be repaid with interest at the rate of Re. 1-12-0 per cent,

per mensem on Katik Sudi Puran Mashi, Sambat 1930. The next condi-

tion is that for the further satisfaction of the creditor the debtor hypothe-
cates certain property until repayment of the loan, promising not to

alienate the same in any form or shape. The third condition is that the

debtor will pay interest every six months, and if he fails to do so, be will

pay compound interest in future. Then comes the fourth condition that

if he fails to pay the loan with interest at the stipulated time, the creditor

shall be at liberty to realise the money from the debtor personally and
from his property in the best way he can. The case appears to me to be

very similar to that of Baldeo Pandey v. Gokal (1) to which I was a party.
If the debtor was unable to repay the money at the stipulated time, the

creditor would allow it to remain out with the debtor on the understanding
that the property hypothecated remained hypothecated for principal and
interest until repayment. The stipulation regarding the payment, not the

rate, of interest is perhaps rather a denlaration as to the mode of payment
than a condition. But there is the condition in case of failure

"
to

pay compound interest for the future," that is to say, until repayment.

. (1) 1 A. 603.
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I fail to perceive on what principle it should'be assumed that^tbe creditor

would allow his money, payable at a particular date, to remain unpaid,
but would content himself with less interest than that at which he origi-

nally lent the money. ! hold that the deed [641] contains a contract for

the payment of interest after due date at the rate of Rs. 1-12-0 which

was~payable before due date, and that on any default compound interest

might be charged. If I did not hold this view, I should then be of

opinion that the plaintiff was entitled to the interest claimed, as there

does not seem to be anything unreasonable in the rate agreed upon as

interest for the money lent or in the arrangement provided in case of

default.

The Subordinate Judge has found that the covenant to pay compound
Interest must be regarded as a penal clause in the deed. I do not think

that it is so, and there is nothing in the law which forbids a decree for

such interest when there has been an agreement to pay it. I would

modify the judgment and allow compound interest which has been dis-

allowed by the Subordinate Judge, thus decreeing the appeal with costs.

OLDFIELD, J. I concur in the proposed order.

Appeal allowed.

2 A. 641 = 5 Ind. Jur. 261,

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Straight.

1880
JAN. 19.

APPEL-

LATE

CIVIL.

2 A. 639 =
5 Ind. Jur.

211.

NAND RAM (Defendant) v. RAM PRASAD (Plaintiff)*

[I9bh January, 1880.]

Suit for money on accounts stated Act IX of 1871 (Limitation Act), sch, ii, art, 62
Note or memorandum whereby an account is expressed to be balanced Act XVIII of
1869 (Stamp Act), sch. it, No. 5 Stamp Limitation.

On the 9th Ootobar. 1875, the book containing the accounts batween the plain-
tiff and the defendant, kept by the plaintiff, was examined by the parties, and a
balance was struck in the plaintiff's favour which was orally approved and
admitted by the defendant. On the 2nd April, 1877, the plaintiff sued the

defendant for the amount of this balance "on the basis of the account-bock."
Held that the suit was in effect one on accounts stated falling within art. 62,
sob. ii of Act IX of 1871, and could be brought within three years from the 9th

October, 1875, for the total balance struck, and being so brought was within time.

Held, also that the entry of the bilance struck, not being signed by the defend-

ant, was not a note or memorandum of the kind mentioned in No. 5, sch. ii of

Act XVIII of 1869, and did not therefore require to be stamped.

[Not F., 23 A. 502 (504) = A.W.N. (1901), 150.]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of Straight, J,

[642] Munahi Hanuman Prasad and Pundit Bishambar Nath, for

the appellant.
Pundit Ajudhia Nath, for the respondent.

JUDGMENTS,
The following judgments were delivered by the Court :

STRAIGHT, J. This was a suit brought by the plaintiff, respondent,
to recover the sum of Rs. 4,765, principal and interest, on the basis of an

*
Second Appeal, No. 745 of 1879, from a decree of W. 0. Turner, Esq., Judge of

Gawnpore, dated the 3rd April, 1879, affirming a decree of Babu Ram Kalli Cbaudbri,
Subordinate Judge of Cawnpore, dated the 28th March. 1878.
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1880 account-book. The plaintiff carries on business at Cawnpore under the style
JAN. 19. of Nand Ram and Babu Ram, while the defendants trade at Shikohabad

as Nand Ram and Golab Chand. As far back as the year 1869 there were
APPEL- dealings between the plaintiff and defendants, the latter forwarding goods
LATE for sale to Cawnpore, drawing on the plaintiff against such goods, and occa-

ClVIL. sionally making purchases through him for the purposes of their business

at Shikobabad. On the 9th of October, 1875. Mohan Lai, one of the

2 A. 6il= defendants, was at Cawnpore, and upon that day the accounts between
5 Ind. Jar. the two firms were gone into and a balance was struck, the amount

261. ascertained as being due from the defendants to the plaintiff being
Rs. 4,198-4-9. Upon a promise of Mohan Lai to pay Rs. 3,598-4-9 of

this amount within two weeks the plaintiff undertook to forego the other

Rs. 600, which were, however, to be recoverable, if the debt was not

paid within the time specified. The Rs. 3,598-4-9 were not raid according
to promise, and ultimately upon the 2nd April, 1877, the present suit

was brought. For the purposes of this judgment it is sufficient shortly
to say that the pleas of the defendant Nand Ram were to the effect,

that the claim was barred by limitation, that Mohan Lai had no authority
to bind his firm at the adjustment of accounts ; and in this and the lower

appellate Court the further ground was taken, that the entry in the plain-
tiff's books of the balance struck was in the nature of a note or memorandum
of the character contemplated by No. 5, sen. ii, Act XVIII of 1869, and
that not being stamped it was inadmissible in evidence to take the claim

out of limitation. Further, that as such a note or memorandum, being
liable to only a one anna stamp, and not having been stamped at the time
of execution, it was useless according to the provisions of s. 28 of the

Stamp Act of 1869. The first Court decreed the plaintiff's claim and that

decision was upheld by the Judge.
[643] It has been found as a fact that Mohan Lai had full authority

on the 9fih of October, 1875, to act on behalf of the defendant's firm in

the adjustment of the accounts, and the only points to be considered by
us in special appeal appear to be, first, is the plaintiff's claim barred by
limitation? secondly, Is the entry in the books of the plaintiff, striking
the balance, one that requires a stamp, as provided by No 5, sch. ii of the

Stamp Act of 1869 ?

The matter was very fully argued before us on the part of the appel-

lants, but the contentions of their learned pleader were based upon a

misconception of the nature of the claim. The form of action
"
on

accounts stated
"

is a perfectly well understood one, and the use of the

term
"
on account-book

"
in the present plaint is only another way of

describing a suit of such a description. It must be taken as proved that

upon the 9th October, 1875, the accounts of the transactions between the

plaintiff and the defendants were submitted to Mohan Lai, and that the

items were checked and the balance struck was approved by him upon
that date. In effect it comes to this, that upon such day the sum of

Rs. 4,198-4-9 was found to be due from the defendants to the plaintiff on
accounts stated between them. Consequently, I am of opinion that the

form of the plaintiff's present claim properly falls within cl. 62 of the second

schedule of Act IX of 1871 ; that it was competent for the plaintiff to

bring his suit within three years of that date for the total balance struck ;

and that having instituted the present proceedings on the 2nd April, 1877,
he is within time.

As to the second point taken on behalf of the appellants, I do not
think that the entry in the ledger of the plaintiff stating the balance on
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the debit side of the defendants' account, which was approved and admit-

ted by Mohan Lai, is a note or memorandum of the kind mentioned in

No. 5, sch. ii of the Stamp Act of 1869. As I intimated at the time of the

hearing, I think that the writing therein contemplated is intended to be

signed by the person to be charged with it, admitting that an account due
to him has been balanced, or that a debt payable by him is due. Such

entry as we have in the present case is no evidence of the admission of

liability, but it is evidence of the debt being due and of the [644] account

having been stated. This latter fact being proved it was competent for

the lower Courts to accept Mohan Lai's acknowledgment, oral though it

be, and they would appear most properly to have found the liability of the

defendants established. I would dismiss tbe appeal with costs.

STUART, G.J. I entirely approve and concur in my honourable and
learned colleague's examination of this case. It is quite clear that the

three years' limitation had not run and that the suit was within time, and
that being so, perhaps the question respecting the admissibility of the

note or memorandum which was argued to fall within the terms of No. 5,

sch. ii, Act XVIII of 1869, is not very material. But I may observe

that I agree with Mr. Justice Straight that this is not such a note or

memorandum, and that; to be liable to stamp-duty it ought to be signed
or otherwise proved as a note or memorandum separate and distinct in

itself, and not as here, as a mere summing up in the way of a continued

account without any special acknowledgment. The appeal is dismissed

with costs.

Appeal dismissed.

1880
JAN. 19.

APPEL-

LATE

CIVIL.

2 A. 641 =
5 Ind. Jar.

261.

2 A. 644 = 3 Ind. Jar. 262.

CRIMINAL JURISDICTION.

Before Mr. Justice Straight.

EMPRESS OF INDIA v. AJUDHIA. [19th January, 1880.]

Trial of more than one offence Joinder of charges Limit of conviction Act X of 1872

(Criminal Procedure Code), ss. 314, 452, 454, 455 Act XLV of 1860 (Penal Code),
s, 71.

Held that, where in the course of one and the same transaction an accused

person appears to have committed several acts, directed to one end and object,
which together amount to a more serious offence than each of them taken in-

dividually by itself would constitute, although for purposes of trial it may be

convenient to vary the form of charge and to designate not only the principal but
the subsidiary crimes alleged to have been committed, yet in the interest of

simplicity and convenience it is best to concentrate tbe conviction and sentence
on the gravest offence proved.

Where, therefore, a person who broke into a house by night and committed theft

therein was charged and tried for offences under ss. 380 and 457 of the Penal

Code, and wae convicted of both those offences, and punished for each with rigor-
ous imprisonment for eighteen months, the Court convicted him of the offence

under s. 457 and sentenced him [645] to rigorous imprisonment for the three

years, and acquitted him of the offence under s. 380.

[P., 8 C.P.L.R. 7 (8) (Cr.) ; L.B.R. (18721892) 390 ; R., 10 A. 58 (66) ; 10 A. 146.]

THIS was an application to the High Court for the exercise of its

powers of revision under s. 297 of Act X of 1872. On the night of the

4th September, 1878, the petitioner broke into the dwelling-house of one
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1880 Hem Raj and stole certain property therein. On the 21st March, 1879,
JAN. 19. he was convicted by Mr. J. W. Muir, Magistrate of the first class, under

s. 380 of the Indian Penal Code of the offence of theft in a dwelling-
CRIMINAL house, and under s. 457 of that Code of the offence of house-breaking by
JURISDIC- night in order to the commission of theft, and punished for the former

TION. offence with rigorous imprisonment for one year, and for the latter with

rigorous imprisonment for the same period. On appeal by the petitioner
2 A. 644= to the Court of Session that Court enhanced the punishment that had been
5 Ind. Jur. awarded, sentencing the petitioner to rigorous imprisonment for eighteen

282. months in respect of each offence.

Mr. Chatterji, for the petitioner.

JUDGMENT.

STRAIGHT, J. I must accept the findings of fact. The accused

within a very short period of the thaft was in possession of the stolen

property, and I cannot say the Magistrate was wrong or that the evidence

was insufficient in point of law to justify him in convicting. A question
has been raised before me on the part of the applicant that his conviction

on ss. 380 and 457 of the Penal Code for one and the same offence is

illegal, and that he has been improperly sentenced to two distinct and
excessive sentences. Although I am not disposed to hold at the present
moment that this contention is sound to the full extent urged, yet I think

that the spirit of the Criminal Procedure Code, ss. 314 and 452, 454, and

455, taken with s. 71 of the Penal Code, as well as convenience of

practice, are best consulted by a different course being pursued to that

adopted in the present case. It is true that the facts disclosed are consis-

tent both with a charge of
"
theft in a dwelling house

"
under s. 380 and

to one of "lurking house-trespass and house-breaking by night with intent

to commit theft
"
under s. 457, but the latter is the more serious and

aggravated form of crime involving all the elements of the former, and
if the proof is sufficient to justify a conviction, it should in my judgment
be passed and the punishment inflicted [646] for the graver offence

of the two of which the accused is found to be guilty. It is a com-
mon practice in England in framing indictments to vary the descrip-
tion of the crime in several counts, e.g., a man is charged with

wounding with intent to murder, to do grievous bodily harm, to com-
mit a felony, or to resist or prevent his lawful apprehension and detainer,

but the conviction would only be recorded on one of the counts and of

course upon that for the most serious offence proved, which would dispose
of or include all those subordinate and negative the others superior to it.

Equally the sentence would only be passed upon the one count, that sub-

stantially representing and containing within its four corners the real

offence committed, as to the more or less aggravated character of which
the amount of punishment would have to be calculated. Where in the

course of one and the same transaction an accused person appears to have

perpetrated several acts, directed to one end and object, which together
amount to a more serious offence than each of them taken individually

by itself would constitute, although for purposes of trial it may be con-

venient to vary the form of charge and to designate not only the principal
but the subsidiary crimes alleged to have been committed, yet in the in-

terests of simplicity and convenience it is best to concentrate the conviction

and sentence on the gravest offence proved. This I think should have
been done in the present case, and I accordingly direct that the following
amendment be made in the record. The applicant, Ajudhia, is convicted
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on s. 457 of the Penal Code of
"
house-breaking by night in order to com- 1880

mit theft," and is ordered to be rigorously imprisoned for the period of JAN. 19.

three years from the 21st March, 1879. [For formal purposes I order that

judgment of acquittal be entered upon the charge under s. 380 of the CRIMINAL
Indian Penal Code. JURISDIC-

TION.

2 A. 646 = 5 Ind. Jur. 263. 2 A. 6 =
5 Ind. Jar,

APPELLATE CEIMINAL. 262.

Before Mr. Justice Straight.

EMPRESS OF INDIA v. MULU. [19ish January, 1880.J

Trial by the Court of Session Admissibihty of evidence given at preliminary inquiry by
absent witness Confession made by one of several persons being tried jointly Act X
of 1872 (Criminal Procedure Code), s. 249 Act I of 1872 (Evidence Act), ss. 30, 33,

[647] Held, that it ia only in extreme cases of delay or expense that the per-
sonal attendance of a witness before the Court of Session should be dispensed
with, and the evidence given by him before the committing Magistrate referred to.

HeldaA&o, where a person being tried jointly with other persons made a state-

ment deprecating any guilty knowledge and seeking to clear himself at the expense
of such other parsons, that such statement could not be taken into consideration

under s. 30 of Act I of 1872 against such other persons. Queen v. Belat Ali (1)

and .Empress v. Qanraj (2), followed.

[F., A.W.N. (1881), 38 ; R., L.B R. (1893 -1900) 70, 71.]

THREE persons, named severally Mulu, Deodat, and Khilla, were
committed for trial before the Court of Session charged with dishonestly

receiving certain property stolen in the commission of a dakaiti, an
offence punishable under s. 412 of the Penal Code. Tbe Sessions Judge,
Mr. F. E. Elliot, considered that the charge upon which the accused

persons had been committed was improper, and altered it to one under

s. 411 of the Code of dishonestly receiving the property, knowing it to be

stolen. Ganga Prasad, the owner of the property, was absent at the

trial, and the Sessions Judge referred to the evidence given by him before

the committing Magistrate to prove that the property was stolen property,

and eventually convicted the accused persons under s. 411 of the Penal

Code. Mulu appealed to the High Court.

Mr. Niblett, for the appellant, contended that the conviction was

improper, there being no evidence that the property was stolen, inasmuch
as the evidence of Ganga Prasad taken before the committing Magistrate
was inadmissible.

JUDGMENT.

STRAIGHT, J. I had at one time the intention of disposing of the

case in its present condition, but upon carefully going over it I feel that to

do so would be to countenance au irregularity of procedure that ought not

to be passed over. I refer to the reading of the deposition of Ganga
Prasad in the Sessions Court to prove the loss and identity of the articles

found in the possession of the accused. It was absolutely inadmissible

under s. 249 of the Criminal Procedure Code, and there is no evidence

upon the record, nor do I believe was there any taken, to permit the

(1) 10 B.L.E. 453. (2) 2 A, 444.
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1880 application of s. 33 of the Evidence Act. As to s. 249, that has no applica-
JAN. 19, bility to a case like the present, and is intended to provide for the contin-

gency, [648] that may arise, when a witness, who is produced before the
APPEL- Court of Session holds back information and evidence and tells a differ -

LATE ent story to that which he gave in the preliminary inquiry before the Magis-

CRIMINA L. ^ra*e - With regard to s. 33 of the Evidence Act, it is true that it makes a

statement
"

given by a witness in a judicial proceeding relevant for the

2 A. 646= purpose of proving in a subsequent judicial proceeding the truth of the

3 Ind. Jur. facts which it states," in the following emergencies : (i) When the wit-

263- ness is dead : (ii) when he cannot be found : (iii) when he is incapable of

giving evidence : (iv) when he is kept out of the way by the adverse party :

(v) when his presence cannot be obtained without an amount of delay or

expense which under the circumstances the Court considers unreasonable.

But in my opinion it was intended that the provisions of the section as to

emergency (v) were only to be sparingly applied, and certainly not in a case

like the present, where the witness was alive and his evidence reasonably
procurable. Assuming, however, that there were reasons why the Court of

Session thought fit to dispense with Ganga Prasad's personal attendance,
and circumstances were disclosed showing that his presence could not be

obtained without an unreasonable amount of expense and delay, the

evidence to supply such reasons and to prove such circumstances should

have been formally and regularly taken and recorded. It is only in ex-

treme cases of expense or delay that the personal attendance of a witness

should be dispensed with, and there is an entire absence, as far as I can

see in this case, of anything to establish those grounds for applying s. 33

of the Evidence Act. The reading of the evidence of Ganga Prasad as

given by him in the Magistrate's Court was therefore irregular and

improper. I further remark in his judgment that the Sessions Judge has

allowed his decision to be influenced by the statement of Deodat, and that

under s. 30 of the Evidence Act he has
"
taken it into consideration

"

against the two other accused. In this respect I think he was also in

error. The account of the transaction given by Deodat is in no sense a

confession, on the contrary he deprecates altogether any guilty knowledge,
and seeks to clear himself at the expense of his co-prisoners. The case of

Queen v. Belat Ali (1) deals very fully [649] with this point, and I

have also myself had at some little length to discuss it in the case of

Empress v. Ganraj (2). Therefore the statement of Deodat should have
had no weight against Mulu or Khilla.

Much as I regret to have to do so, I must send this case back for

further inquiry before the Sessions Judge without the assessors, such

inquiry to be condilcted in the presence of the three accused, who are to

be afforded every opportunity for cross-examination, and the further

proof is to be directed to establish the loss of the several articles and
their identity by Ganga Prasad. In addition to this I desire fuller

evidence of what was said by Mulu and Khilla, each individually, as to

the property found in the well both before and at the time of its being

found, whether both or which of them went down the wall, and what the

date was on which Mulu gave any intimation that he could restore some
of the property. When this evidence has been taken it must be returned

certified to the Court, which will then proceed to dispose of the appeal.

(1) 10 B.L.R. 453. (2) 2 A. 444,
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2 A. 649. 1880

APPELLATE CIVIL. JAN. 26.

Before Mr. Justice Oldfield and Y.r. Justice Straight. APPEL-

BAOHcnu (Plaintiff) v. MADAD ALI (Defendant)* [26th January, 1880.] ~
UIVIL.

Act X of 1877 (Civil Procedure Code), s. 210 Decree for money. -

There is nothing in s. 210 of Act X of 1877, or elsewhere in that Act. authoris- ^ A. 649.

ing a Court to direct that the amount of a decree should be paid within a fixed

time from Us date. Semble that the provisions of s. 210 of Act X of 1877 are
not apolicable in a suit for the recovery of the amount of a bond-debt by the sale

of the
" nankar " allowance hypothecated by such bond.

[P., 7 B, 332 (335).]

THE plaintiff sued to recover Rs. 177 on a bond, from the defendant,

personally, and by the sale of a "nankar" allowance of Es. 106-2-0
which was paid annually to the defendant by certain lessees of his, and
which allowance the defendant had hypothecated [650] in the bond as

security for the payment of the amount thereof. The Court of first

instance gave the plaintiff a decree for the amount claimed by him against
the defendant and against

"
the mortgaged property," and directed that

"
the defendant should pay the amount of the decree within two years as

stipulated by him." On appeal by the plaintiff from the decree of the

Court of fi>sft instance the lower appellate Court observed :

"
The Court

finds that though the lower Court has not stated in writing its reasons

for ordering payment by instalments, yet there are good and sufficient

reasons for the order : the value of the property sought to be brought to

sale is out of all proportion to the sum decreed : secondly, it appears that

the defendant is willing and has endeavoured to meet his engagements."
The plaintiff appealed to the High Court.

Munshi Hanuman Prasad, for the appellant.

Tne respondent did not appear.

JUDGMENT.

The judgment of the Court (OLDFIELD, J, and STRAIGHT, J.) was
delivered by

OLDFIKLD, J. The defendant borrowed from the plaintiff the sum
of Rs. 125 at one per cent, interest per mensem, pledging as security an

annuity of Rs. 106-2-0, called "nankar" allowance, which the defendant

received from the firm of Sadaranji and Jairamji, and the plaintiff has

brought this suit to recover the money lent with interest, by enforcement

of the lien on the annuity pledged in the bond and againsb the defendant

personally. The Court of first instance decreed the claim, with costs and

interest at eight annas per cent, per mensem, but in the decree allowed

the defendant a period of two years for payment of the amount decreed.

The lower appellate Court affirmed the decree. The plaintiff in second

appeal has objected to that part of the decree allowing the defendant tha

option to pay within two years, and there is no doubt the objection is

valid.

The effect of the order of the Court is that the decree-holder is debar-

red from taking out execution of his decree or having it satisfied till the

* Second Appeal, No. 1897 of 1879, from a decree of H. A. Harrison, Esq., Judge
of Mirzipur, dated the 19th May 1879, affirming a decree of Munehi Madho Lai, Munsif
of Mirzjpur, dated the 18th January 1879.
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1880
JAN. 26.

APPEL-

LATE

CIVIL.

2 A. 649.

expiry of two years from date of the decree, and there is [651] no

authority in the Civil Procedure Code for a Court to make such an order.

Under s. 210 in all decrees for the payment of money the Court may for

sufficient reason order that the amount shall be paid by instalments, bub

this section is inapplicable, for the decretal order is not for payment by
instalments, and it is doubtful whether the section will apply to a decree

of the nature of the decree made in this suit, which is for something more
than the payment of money. Moreover, it cannot be held that any
sufficient reason is shown in this case for allowing defendant time for

payment. Wo decree the appeal with costs, and modify the decrees of

the lower Courts, by cancelling that portion which allows two years

within which the amount decreed is to be satisfied.

Appeal allowed.

2 A. 651.

[651] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.

GANGA PRASAD (Plaintiff) v. GAJADHAR PRASAU AND OTHERS
(Defendants).* [29ch January, 1880.]

Mesne profits Procedure on the hearing of appeal Objection Act X of 1877 (Civil
Procedure Code), ss. 211, 561.

Where the parties to a suit for oertain land and for the payment of mesne pro-
fits in respectof the came were oo-sharers in the estate comprising such land, and
the defendants bad themselves occupied and cultivated such land, held that the

most reasonable and fitting mode of assessing such mesne profits was to ascertain

what would be a fair rent for such land if it had been let to an ordinary tenant and
had not been cultivated by the defendants.

Both parties appealed from the decree of the Court of first instance, and both
the appeals were dismissed by the lower appellate Court. The plaintiff appealed
to the High Court from the decree of the lower appelUte Court dismissing his

appeal, whereupon the defendant took objections to the decree of the lower appel-
late Court dismissing his appeal. Held that such objections could not be

entertained.

[Dies., 2 Ind. Cas. 835= 12 O.C. 154 ; D., S B. 36S (370).]

THIS was a suit in which the plaintiff claimed the possession of 37

bighas 5 biswas of land and Us. 883-13-0 the mesne profits of the land for

1283 and 1284 Fasii. The plaintiff claimed under an agreement for the

partition of bis share and that of the defendants in a certain mahal,
under which partition the land in suit had fallen to the share of the

plaintiff. The plaintiff estimated [652] the mesne profits for the years
1283 and 1284 Fasli in manner following, that is to say, he stated the

produce of the land for each year to be eight maunds per bigha, the total

being 298 maunds for each year : he then deducted 37 maunds 5 seers on
account of the seed, making the net produce for each year 260 maunds
35 seers: he then valued the produce for each year at Rs. 1-8-0 rer

maund, which made the value of the produce for each year Rs. 391-2-0 ;

he then added for each year Bs. 93-2-0 as the value of the straw, and
then deducted the same sum on account of the expenses of cultivation,

Second Appeal, No, 1151 of 1878, from a decree of H. A. Harrison, Esq., Judge
of Mirzapur. dated the 18th June 1878, affirming a decree of Maulvi Muhammad
Wajeh-ulla Khan, Subordinate Judge of Mirzapur, dated the 23rd April 1878.
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thus making the total value of the mesne profits for each year, 'without

interest, Es. 391-2-0. The defendants set up as a defence to the suit,

amongst other things, that the land in suit was held by them before the

partition as sir-land, and had been so held by them after the partition,

and that under the circumstances they were entitled to remain in posses-
sion of the land, and the plaintiff could only claim rent from them in respect
thereof. Tbe Court of first instance held that under the terms of the agree-
ment for partition any land held as sir by the one party was to be surrende-

red if it fell under the partition to the share of the other party, and gave
the plaintiff a decree for the possession of the land claimed. With regard
to the mesne profits the Court dismissed the claim observing as follows :

"
The Court finds that the evidence as to the produce claimed is not satis-

factory : the witnesses are not unanimous in their statements, and are not

trustworthy, and are also at enmity with the defendants." On appeal by
the plaintiff from the decree of the Court of first instance the lower appel-
late Court observed as follows :

"
The appellant (plaintiff) claims for profits

which he would have made had he nob been kept out of the land the

subject of suit : the lower Court has found that the evidence as to the

produce of the land is not satisfactory, and this Court must agree with
the lower Court : appellant has assumed the produce of 37 bighas 5 biswas

to be eight maunds per bigha, and the value of the bhusa to be Es. 90,

and after deducting one maund per bigha for cost of seed, Es. 93 for costs

of cultivation, claims the balance : this account is most unsatisfactory :

the Court cannot accept that wheat and barley only were sown, nor can
it accept an account which makes the outturn the same of each field ; on
an area of 37 bighas the crops sown [653] would vary according to the

crop and the soil, and the value of the crop according to its amount and
kind : the appellant urges that if he is not to obtain a decree for the pro-
fits under his estimate he is at all events entitled to the rent recorded

against the land : the Court finds that this has been deposited in the

Collector's treasury, and remains but to be claimed and taken by appel-
lant : the Court is far from thinking that the rent deposited is a fair

equivalent for the use of the land, but it rested with appellant to show
what was a fair profit to have been derived from the land, and the Court
cannot accept the appellant's account as a fair one, he having failed to

show that it is such." The defendants also appealed from the decree of

the Court of first instance, the lower appellate Courb dismissing their

appeal.
The plaintiff appealed to the High Court contending that the lower

appellate Courb should have determined what was a proper amount to

allow as mesne profits, and have given him a decree for that amount.
The respondents objected that they had acquired a right of occupancy
in the land in suit and could not be dispossessed.

Munsbis Hanuman Prasad and Sukh Ram, for the appellant.
The Senior Government Pleader (Lala Juala Prasad) and Lala Lalta

Prasad, for the respondents.
The High Court (STUART, C. J., and SPANKIB, J.) remanded the case

to the lower appellate Court for the trial of the issue stated in the

following

OEDEB OF EEMAND.
Appellant appears to have claimed a larger share of profits than he

was entitled to, or at least to have asked for the same out-turn from each

field, which the Judge rightlyoregards as an unsatisfactory account of the
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1880 profits. The defendants furnished no accounts. Mesne profits (Exvlana-
JAN. 29. tion, B. 211 of Act X of 1877) mean those profits which the person in

wrongful possession of such property actually received, or might with
APPEL- ordinary diligence have received, therefrom. Applying this rule to the

LATE particular circumstances of the case in which both parties are shareholders

CIVIL *n est;a ';e ' an(^ defendants themselves occupied and cultivated the lands in
'

suit, the most reasonable and fitting mode of assessing the amount to

2 A. 651. which the plaintiff is en-[654]titled would be to ascertain and determine

what would be a fair rent for the land, if it had been let to an ordinary
tenant and had not been cultivated by the respondents themselves. The
rent recorded in the rent-roll is probably that paid by sir-lands, and if so

the plaintiff seems to be entitled to the rent which the respondents could

have obtained from a tenant, if they had not kept the lands in their own
hands. We remand the case to the Judge to enable him to ascertain and
determine what the rent should be. On receipt of big finding one week

might be allowed for objections, and at the end thereof the appeal as

regards appellant will be disposed of.

With regard to the objections put in by the respondents, they cannot
be admitted. These objections are in fact an appeal from the decree

passed against respondents in this case, on the appeal brought by them-
selves against the original decree of the first Court. Under s. 561 of Act X
of 1877 a respondent, though he may not have appealed against any part
of the decree, may, upon the hearing, not only support the decree on any
of the grounds decided against him in the Court below, but take any objec-
tion to the decree which he could have taken by way of appeal. But in

the case now before us the appellant lost his appeal, and there was no

objection which respondents could have taken by way of appeal to this

Court against the decree of the lower appellate Court. They might have

appealed from the decree on their own separate case of appeal, but in the

particular case before us the decree of the lower appellate Court was one

dismissing the appeal of the present appellant. We may add that if the

objections by way of appeal in their own case could be received, they
would fail as they impugn the finding of the Court in that case on a

matter of fact, and there are no legal grounds for a second appeal.

2 A. 654 (F.B.) = 5Ind. Jur. 264.

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,

Mr. Justice Spankie, Mr. Justice Oldfietd, and Mr. Justice Straight.

REFERENCE BY BOARD OP REVENUE, N.W.P., UNDER ACT I OF 1879.

[31st January, 1880.]

Stamp Bond Agreement Act I of 1879 (Stamp Act), ss. 3, cl. (4), 7, and sch. i,

No. 5 (c).

One of the clauses of an instrument by which one party to the instrument
bound himself in the event of a breach on his part of any of the conditions of

[655] the instrument, to pay the other party thereto a penalty of Rs. 5 000,

being regarded as a
"
bond," within the meaning of Act I of 1879, such instru-

ment if that clause were not so regarded, being an agreement chargeable under
that Act with a stamp-duty of eight annas, held (STUART, C.J. dissenting) that

the instrument was chargeable, under, s. 7 of that Act, with the stamp-duty
leviable on a bond for Rs. 5,000.
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Per STUART, O.J. That for the purposes of that Act the penal clause in the 1880
instrument should not be regarded separately, as a bond, but simply as one of

j- N oj
the several clauses making up the entire agreement, and the instrument was

only chargeable with a stamp-duty of eight annas.

{Diss., 8 C. 284 (286) ; Doubted, 9 A. 585 (589) (F.B.).]
BENCH.

THIS was a reference by the Board of Eevenue, North-Western Pro- --
vinces, under s. 46 of Act I of 1879, as to the amount of stamp-duty 2 A. 65*

chargeable upon an instrument, the terms of which, so far as they are (P.B.) =
material, were as follows :

"
Articles of agreement made this day 5 Ind. Jar.,

of-----in the year of our Lord one thousand eight hundred and seventy- 261.

nine, between the Collector of Allahabad on behalf of Government of the

one part, and Nilcomal Mittra and Charu Chandra Mittra, both of

Allahabad, carrying on business under the name and firm of Nilcomal
Mittra and Son, and so herein-after designated, of the other part. Whereas
the aforesaid Nilcomal Mittra and Son hereto of the second part, being
desirous of obtaining for themselves the monopoly of the rightof manufacture
and vend of rum and native or country spirits in and for the city and
cantonments of Allahabad, and for the manufacture and sale of country
spirits according to the farming system in pargana Chail and the Trans-
Jumna parganas, viz., Khairagarh, Bara, and Arail, all of the Allahabad

District, for the period of three years certain, commencing from the first

day of October, 1879, have applied to the Collector aforesaid for the same,
and whereas the said Collector of Allahabad has been authorised by and
with the sanction of the Board of Eevenue for the North-Western Provinces
to grant the same : It is hereby agreed between the said parties hereto as

follows :

"
(i) That in consideration of the payment of Es. 20,000 per annum

as still-head duty for 5.000 gallons of rum, and Rs. 1,200 per annum for

license fees on rum, and Es. 3,000 per annum on account of license fees

on native spirits, for the city and cantonments of Allahabad, agreed to be

paid by the said Nilcomal Mittra and Son unto the Collector of Allahabad
aforesaid in the manner hereinafter specified, the said Nilcomal Mittra
and Son shall have the [658] exclusive right of manufacturing rum, i.e.,

spirits manufactured according to the English method, and shall have
the exclusive right of sale of the rum so manufactured by them and of

country spirits manufactured by them after the native method in and
for the city and cantonments of Allahabad, the abkari jurisdiction of

which extends to a radius of four miles round the official cantonment
limits. It is also understood that no shops other than those of the said

Nilcomal Mittra and Son for sale of country spirits shall exist or be

opened, and that no country spirits other than their manufacture shall

be permitted to be imported for sale or use within the said area. Also in

consideration of Es. 15,000 agreed to be paid annually in the manner
hereinafter specified by the said Nilcoma Mittra and Son to the said

Collector of Allahabad on account of the farm of pargana Chail, the said

Nilcomal Mittra and Son shall have the exclusive right of manufacturing
and selling country spirits after the farming system in the said pargana
Chail. Also in consideration of Es. 15,740 agreed to be paid annually
in the manner hereinafter to be specified by the said Nilcomal Mittra

and Son to the said Collector of Allahabad on account of the farm of

the aforesaid Trans-Jumna parganas, the said Nilcomal Mittra and Son
shall have the exclusive right of manufacturing and selling country
spirits after the farming system in the said Trans-Jumna parganas, viz.,

Khairagarh, Bara, and Arail, all such farms or monopolies to extend and
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1880 subsist for a period of three years certain, commencing from the first

JAN. 31. day of October, 1879. (ii) That the said Nilcomal Mittra and Son of

the second part shall not open or cause to be opened any shops for the

FULL purposes of the above farms other than those now open and existing,

BENCH, without the previous consent of the said Collector of Allahabad of

the first part in writing had and obtained, (iii) That as yearly license

2 A. 65J fees for the sale of rum and country spirits within the abkari limits of the

(F.B.)= city and cantonments of Allahabad, as above described, the aforesaid

5 Ind. Jur. Nilcomal Mibtra and Son of the second part shall pay or cause to be paid
26*. unto the Collector of Allahabad the sum of Es. 1,200 and Es. 3,000,

respectively, in all Es. 4,200. (iv) That besides the aforesaid license

fees of Es. 1,200 and Es. 3,000 the said Nilcomal Mittra and Son
shall pay to the Collector of Allahabad aforesaid a still-head duty on all

the rum and country spirits issued to them from the distillery at

[657] Karailabagh at the rate of Es. 4 per imperial gallon of rum, and
Ee. 1 per imperial gallon of country spirits. Provided always that for

every year during the aforesaid three years no less quantity than 5,000

gallons of rum shall be drawn out by the said Nilcomal Mibtra and Son,
so as to yield to Government a minimum sum of Es. 20,000 per annum on
account of still-head duty on rum; and it is hereby distinctly understood

by and between the parties to these presents that for no cause, such as bad

seasons, dearness of material, labour, or provisions, shall the aforesaid

Nilcomal Mittra and Son be excused from paying to the said Collector of

Allahabad the said minimum sum of Es. 20,000 per annum as still-head

duty on rum. (v) That besides the license fees and still-head duty
aforesaid the said Nilcomal Mittra and Son shall pay to the said Collector

of Allahabad, during the said period of three years, the sum of Es. 1.2501

for each month, before the 15th day of the month, on account of the farm
of Chail, and Es. 1,311-10-8 for each month, before the 15th day of the

month, for the farm of the Trans-Jumna parganas aforesaid, for the

exclusive right of manufacture and vend of country spirits after the

farming system in the aforesaid parganas Chail, Khairagarh, Bara, and
Arail in the district of Allahabad aforesaid, (vi) That in the event of

any breach on the part of the said Nilcomal Mittra and Son in the

observation or performance of any of the conditions hereof the aforesaid

Nilcomal Mittra and Son hereby bind themselves to pay the said Collector

of Allahabad a penalty of Es, 5,000."
The opinion of the Board as regards the stamp-duty chargeable on

this instrument was as follows :

"
The Board considers that the instrument, although it is in the form

of a lease is not a
'

lease
'

as defined in s. 3, cl. (12), of the Stamp Act.

It cannot be said to lease immoveable property ; nor is it an agricultural
lease known as a

'

patta,' nor is it a lease of
'

tolls.'
"
The definition of a

'

bond' as given in s. 3, cl. (4) (a), of the Stamp
Act appears to cover the main provisions of the document. A bond is

defined to be
'

any instrument whereby a person obliges himself to pay

money to another, on condition that the obligation [658] shall be void if

a specified act is performed, or is not performed, as the case may be.' By
the instrument in question the excise contractor binds himself to pay
certain sums annually to the Collector of Allahabad on condition that the

obligation shall be void if a specified act be not performed, viz., if the

Collector do not make over to him the monopoly of the right of vend of

spirituous liquors within certain parts of the Allahabad district. The

Board, however, are inclined to think that the concluding words of the
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definition refer to the obligor of a bond and not to the obligee, and that it 1880
is the obligor not the obligee on whom the performance or tbecon-per- JAN. 31.

formance of the 'specified act' is incumbent. If the definition be limited

to this construction, it is impossible to class the instrument in question as FULL
a 'bond' with reference to its principal provision. BENCH."

There is little doubt, however, that the penal clause in the instru-

ment whereby the contractor binds himself to pay a penalty of Es. 5,000 2 A. 654

on failure to comply with the conditions of the contract is a bond for (F.B.) =
Es. 5,000. But the Board believe that such penal clauses have been held 3 Ind. Jur.

to be auxiliary to the main provisions of the contract, and, therefore, do not 265.

relate to a
'

distinct matter
'

in the meaning of s. 7 of the Stamp Act. If

this view be correct and the instrument be held by the Court to be also a

'bond' in respect to its principal clauses, the duty will be calculated on
the amount secured by the latter, and DO additional duty will be leviable

on account of the subsidiary bond of the penal clause. As the contractor

binds himself to pay Es. 54,940 per annum for three years, the duty will

be calculated on a bond for Es. 1,64,820, and will amount under sch. i,

No. 13, of the Act, to Es. 825.
"

If, however, the main clauses of the instrument do not constitute it

a 'bond,* it might possibly be held to be a 'conveyance,' as defined by s. 3,

cl. (9), being an instrument by which the right of vend is transferred on sale

to the excise contractor. Otherwise it must be classed as an
'

agreement
not otherwise provided for by the Stamp Act

'

(sch. i, No. 5 (c)), and as

such is only liable to a duty of eight annas. In this case, however, the

duty on the bond in the penal clause would exceed the duty chargeable
on the instrument in respect to the principal matter treated of, and under
s. 7 the higher duty of the two is leviable."

[659] The Board was not represented.

JUDGMENTS.
The following judgments were delivered by the High Court :

STUART, C. J. The result of the very anxious consideration I have

given to this reference is a conclusion altogether different from that

arrived at by my colleagues and by the Board of Eevenue. A very careful

examination of the Stamp Act I of 1879 has satisfied me that there is

nothing in its provisions or its schedules that applies to the penalty of

Es. 5,000 agreed to be paid in the event or events therein expressed,
and the legal character of that penalty must be determined solely on legal

principle. I agree with the Board that the document is not a lease as

defined by the Stamp Act, but a mere agreement or memorandum of an

agreement, the proper stamp-duty on which is eight annas, and the

several clauses and articles which constitute this agreement constitute the

primary obligation undertaken by the parties, the Es. 5,000 being a mere

penalty contingent on the non-performance cannot be anticipated or

presumed. On the contrary the presumption, according to all recognised

legal principle, is that the contract or agreement will be performed, and
that the circumstances under which this penalty may be sought to be
enforced will never arise. That I say is the legal presumption applicable
to this part of the case, the right to recover the penalty may or may
not happen and which we are not to assume will happen. That being so,

this penalty of Es. 5,000 does not come into consideration at present as mat-
ter for stamp duty. Should the contingency provided against by this penalty
occur, it will then be in the power of the Collector to recover it in a pro-

per suit under an appropriate Court-fee. But at present we have, in my
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1880 opinion, nothing to do with the penalty, what we have to do with is the

JAN. 31. true character of the instrument with which, in the manner and to the

effect I have pointed out, it is incorporated.
FULL A careful examination of the instrument, which I say is an agree-

BENCH. ruent chargeable with a duty of eight annas, ought I think to lead'to this

conclusion. It recites that Nilcomal Mittra and Son, being desirous of

2 A. 654 obtaining from the Government the monopoly of the right of manufacture

(F.B.)= and sale of English and native spirits for [660] the period of three years
5 Ind. Jur. certain commencing from the 1st day of October, 1879, had applied to the

26*. Collector for the privilege, and that the Collector, by and with the sanction

of the Board of Revenue, had agreed to grant the monopoly asked for,

and in consideration of which monopoly payment shall be made of

Rs. 20,000 per annum as still bead duty for 5,000 gallons of rum, and other

large payments including payments for license fees are stipulated for ;

and then comes, as art. 6 of the instrument, the condition respecting
the penalty, and which is in these terms:

"
In the event of any breach on

the parfc of the said Nilcomal Mittra and Son in the observation or per-

formance of any of the conditions hereof, the aforesaid Nilcomal Mittra

and Son hereby bind themselves to pay the said Collector of Allahabad a

penalty of Rs. 5,000.
;>

There can be no doubt about this penalty, being a

bona fide condition of the agreement on the contingency which it contem-

plates happening, but that it was that and nothing more in to my mind

very evident, for the clauses that follow include this penalty as among
the considerations moving the parties.

Both the Board and my colleagues describe the covenant for a penalty
of Rs. 5,000 as a

"
bond

"
for that amount within the meaning of the

term as given in s. 3. cl. (4), of the Stamp Act for 1879. That section

provides that "unless there is something repugnant in the subject or

context
'

Bond ' means any instrument whereby a person obliges himself

to pay money to another, on condition that the obligation shall be

void if a specified act is performed, or not performed, as the case

may be." But this definition only applies inversely to the case before

us in which, besides, there is no condition of nullity or voidance, the

penalty being applied, without discrimination or specification, to the

entire contract and the whole of its provisions, and which are exclusively
of a pecuniary character, and the violation of which could be adequately
measured in damages. It is also to be observed that the penalty in an

English bond can never be enforced excepting for the purpose of covering
interest and costs. In the case of the penalty now under consideration, it

was probably intended to be enforced, and is no doubt capable of being

enforced, to cover damages as well as interest and cos f
.s, but in either case

the penalty [66 1] is not such a unit or entity as that to which a precise

stamp duty can a priori be applied.

From these considerations it results that the adoption of the penalty
as the measure of the stamp-duty on this agreement would involve the

injustice of applying it indiscriminately and without regard to the nature

and extent of the breach. On this subject I find it laid down in Broom'.s

Commentaries on the Common Law of England (1864), p. 618 :

"
Where,

however, parties agree that a specific sum shall be payable by way of

penalty tor breach of contract, our Courts will apply equitable principles
in the assessment of damages, not indeed allowing them to exceed the sum
thus stipulated, but requiring evidence to be given for the purpose of

fixing their precise amount, and enabling the jury to award it accordingly."
And as an illustration of the law so laid down the learned author refers to
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the case of Kemble v. Farren (1) which appears to be a much stronger 1880
case in favour of the principle that I would apply than the present. It was JAN. 31.

an action of assumpsib for the breach of an engagement by the defendant

to perform as an actor at the plaintiff's theatre during several consecutive FULL
seasons. ''This agreement," continues Mr. Broom, "contained various BENCH.
clauses and stipulations between the parties, inter alia, that the defendant

should perform, and the plaintiff should pay him so much on every night 2 A. 65*

that the theatre should be open for theatrical performances during the (F.B.) =
time in question, and that, if either of the parties should neglect or refuse 5 Ind. Jur.

to fulfil the said agreement or any part thereof, or any stipulation therein 261.

contained, sucb party should pay to the other the sum of 1,000, which
sum was declared to be liquidated and ascertained damages, and not a

penalty or in the nature thereof. Notwithstanding, however, this exores-

sion of the intention of the parties, the Court of Common Pleas held

that the amount specified was to be regarded as a penalty merely, and
not as liquidated damages, for they observed that, if an agreement
contains clauses, some sounding in uncertain damages and others relating

to certain pecuniary payments, as happened in the case sub judice, and
the action is brought for the breach of a clause of an [662] uncertain

nature, it would be absurd to construe the sum specified in the agreement
as liquidated damages : because, if so, a very large sum might become

immediately payable in consequence of the non-payment of a very small

one, such case being precisely that in which Courts of Equity have

always relieved and against which Courts of Law have, in modern times,

endeavoured to relieve, by directing juries to assess the real damages sus-

tained by the breach of contract." The fairness of the rule so expounded
is obvious, and in the present case would, if applied, prevent the injustice

of the full penalty being enforced without reference to the nature and
extent of the breach of contract. In the case before us the breaches might
involve the violation of the whole contract, in which case the full penalty
of Es. 5,000 would be enforceable. In the present case the penalty is to

be paid
"

in the event of any breach on the part of the said Nilcomal
Mittra in the observation or performance of any of the conditions hereof."

But the actual breach might be something comparatively small, and it

would therefore be unjust to exact the whole penalty and nob such a por-
tion of it as in such a case might be applied.

But this is a state of things which cannot be anticipated at the

commencement of a contract, and can therefore afford no measure for a

present calculation of stamp-duty.

For these reasons it appears to me impossible to regard this penalty
as a bond within the meaning of that term as defined by the Stamp Act I

of 1879, but that it ought to be looked at simply as one of several clauses

of the entire agreement, and which, should it ever come to be enforced on
the equitable principle I have explained, would involve the levying of a

Court-fee according to the amount claimed in a suit to be brought for that

purpose.

This is my answer to tha reference by the Board of Revenue, and I

regret it should be given in disagreement with the opinion of my collea-

gues.

OLDFIELD, J. As I understand the terms of this instrument it is

an instrument by the first five clauses of which it is agreed [663] between

A 1126

(1) 6 Bing. 141.
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1880 the parties to it, namely, Nilcomal Mittra and Son on the one side, and
JAK. 31. the Collector of Allahabad on the other side, that in consideration of

Nilcomal Mittra and Son making certain annual payments to the Collector

FULL he shall receive from the Collector the exclusive right of manufacture and

BENCH 8a^e ^ certai Q spirits within certain territorial limits for a period of three

years, and conditions are specified in respect of shops to be opened for the

2 A. 6S3 sale of the spirits and of the instalments by which the payments are to be

(P.B.)= made : and by the sixth clause Nilcomal Mittra and Son bind themselves

S Ind. JUP. in Cne event of any breach on their part in observation or performance of

264. any Part of the conditions of the instrument, to pay to the Collector a

penalty of Es. 5,000 : and by the eighth clause the Collector covenants, in

consideration of the above conditions being duly observed by Nilcomal
Mittra and Son, not to take away or withhold the exclusive license to manu-
facture or sell spirits for three years, or to do anything whereby the

performance of the conditions of the agreement by Nilcomal Mittra and
Son shall become practically impossible. No part of this instrument

except clause six comes within the meaning of a bond as defined in the

Stamp Act. I look on the main clauses as only evidence of a contract

between contracting parties in respect of the lease or sale of a right of

manufacture and vend of spirits, and so far the instrument is subject to

stamp-duty as an agreement under sch. I, No. 5 (c). I agree with the

Board that the words in the definition of bond in the Act "on condition

that the obligation shall be void if a specified act is performed, or not

performed, as the case may be," refer to the obligor, and it is the obligor
and not the obligee on whom the performance or non-performance of the

specified act is incumbent. Clause six, however, meets the requirements
of the definition of

"
bond," the obligors therein binding themselves to pay

a penalty of Es. 5,000 on failure by them to comply with the conditions

of the contract, and the instrument will bo subject to duty accordingly
under the provisions of s. 7 of the Act.

PEARSON, J. I am of the same opinion.

SPANKIE, J. I also agree.

STRAIGHT, J. I am of the same opinion.

2 A. 664 (F.B.).

[664] FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson r

Mr. Justice Spankie and Mr. Justice Oldfield.

EEFERENCE BY BOARD OP EBVENDE, N.W.P. UNDER ACT I OF 1879.

[19th May, 1880.]

Instrument of partition Stamp Act I 0/1879 (Stamp Act), ss. 3, cJ.(ll), 29, and sch. I t

No. 37.

Held that the words " the final order" used in the definition of an "
instru-

ment of partition" in Act I of 1879 mean, not the order authorising a partition
to proceed, but the order passed after the partition has been made declaring the
various allotments of land Also that the stamp-duty chargeable under that
Act on an instrument of partition is chargeable in respect of the entire property
sought to be divided, and not merely in respect of that portion of it allotted to
the applicant for partition. Also that for the purposes of that Act the value of

the property is to be crmputed with reference to its market-value and not with
reference to the Court Fees Act, 1870.
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THIS was a reference by the Board of Revenue, North-Western 1880

Provinces, under s. 46 of Act I of 1879, the nature of which will appear MAY 19.

from the opinion of the Board, which was in the following terms :

"
The new Stamp Act requires that partitions effected by the Eevenue FULL

Courts shall be liable to stamp duty, and cl. (11) of s. 3, defines an 'instru- BENCH.
ment of partition

'

as
'

the final order for effecting a partition passed by any
Revenue Authority.' The question has been raised whether this

'

final 2 A. 661

order' is the order passed by Revenue Court authorising a partition to (F.B.).

proceed, or the order passed after the partition has been made declaring
the various allotments of land. The Board think that the latter is un-

questionably
'

the final order
'

referred to. The import of this order is

defined in the 21st rule of the Board's rules for partitions (Circular

No. j^j, dated the 13th November, 1875, page 63, Part II of Board's

Circulars (l).
"
The question is also raised as to the extent of the property specified

in the instrument of partition. Sch. i, No. 37, directs that the duty on
an instrument of partition shall be

'

the same duty as a bond for the
amount of the value of the property divided as set forth in such instru-

ment.' The instrument of partition sets forth that out of such property

previously undivided a certain portion is assigned to A the applicant for

partition. Is the entire property to be valued for the purpose of the

Stamp Act, or merely the portion assigned to the applicant for partition ?

The Board [665] think that the stamp-duty should be computed on the

whole of the undivided property which the parties seek to divide, and
which is mentioned for this purpose in the partition instrument.

"
There remains the further point as to how the value of the property

is to be computed, as it has been thought that the method of valuation
laid down by cl. v, of s. 7 of the Court Fees Act for the case of

land should be followed. The Board consider that the provisions of the

Court Fees Act cannot apply to valuations of stamp-duty under the

General Stamp Act. The value of property for the purposes of the latter

Act is the market-value, i.e., what the property would fetch if sold, and
this must be ascertained by the Court issuing the final orders in the

partition proceeding."
The Board was not represented.

JUDGMENTS.
The following judgments were delivered by the High Court :

STUART, C. J. I concur in the view taken by the Board of Revenue
on all the questions submitted to us by this reference. I would point out,

however, that it is scarcely correct to describe an instrument of partition

as
"
the final order for effecting a partition passed by any Revenue Autho-

rity." By s. 3, cl. (11), an instrument of partition is defined to be
"
any

instrument whereby co-owners of any property divide or agree to divide

such property severally, and includes also a final order for effecting a par-

tition passed by any Revenue Authority." So that there must be in the first

place the recorded act of partition or division by the co- owners or their

agreement or contract to make it, and the "final order" which follows is

simply the fiat of the Revenue Authority sanctioning the partition by
means of which the partition becomes a completed act, and there can of

course be no effectual partition until this is done. And such must also be

taken to be the meaning of s. 131 of the Revenue Act XIX of 1873, which

(1) 2 A. 668.
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1880 provides that
"
every partition shall either be made by the Collector of the

MAY 19. District, or, if made by an Assistant Collector, be reported to the Collector

of the District for his sanction and confirmation," a provision which, if taken
FULL by itself, without reference or relation to any other enactment, would seem

BENCH, to signify that partition of property rested exclu-[666j sively on the

independent action of the Collector without any necessary regard to the

2 A. 664 views or purposes of the co-owners.

(F -B -)- As to the question submitted to us in the third paragraph of the

Board's letter, I am clear that the Board is right in suggesting that the

stamp-duty should be computed on the whole of the undivided property
which the parties seek to divide, and in my opinion no matter how far or

within what limits that division may be carried out. Our attention was
directed to s. 29 of the new Stamp Act, which provides that the stamp-

duty on an instrument of partition shall be payable
"
by the parties thereto

in proportion to their respective shares in the property comprised
therein," and it was argued that tha portion of property divided off

to the particular co-sharer or co-sharers who apply for partition should

only be chargeable with stamp-duty corresponding in value to the

particular share or shares partitioned. But this view of 8. 29 appears
to me to be based upon too narrow a construction of its terms. That
section does not say that the stamp-duty shall only be payable on the

share or shares partitioned off, but on the contrary declares that the

expense of providing the proper stamp shall be borne by the parties thereto

in proportion to their respective shares in the property comprised in the

instrument of partition. By the expression
"
the parties thereto

" must he

understood not merely the party or parties applying for partition, but the

whole co-sharers who must necessarily be parties in the partition proceed-

ings and equally bear the proper stamp-duty. For the effect of the

partition proceedings is that the property thereby loses its identity as a

previously undivided mabal, and there is nothing unreasonable in making
any instrument of partition, it matters not how limited the division may
be, chargeable with stamp-duty pertaining to the value of the whole.

In further support of this view the stamp-duty chargeable on an
instrument of partition as given in No. 37, sch. i of the new Stamp Act

was referred to. The duty is there declared to be
"
the same duty as a

bond (No. 13) for the amount of the value of the property divided as set

forth in such instrument." Here the words "the value of the property
divided

"
must as 1 have shewn mean [667] the value of the entire

property affected by the partition proceedings. And on turning to No. 13

of the same schedule the stamp duty of two annas and upwards according
to the value is distinctly set out.

In regard to the last question referred to us, I am clearly of opinion
in concurrence with the Board that the value of the property to be comput-
ed is the market-value, and that the Court Fees Act has no application

to such a question.

PEABSON, J. The first question proposed for our consideration is

whether the order passed by a Eevenue Court authorising a partition to

proceed, or the order passed after the partition has been made declaring

the various allotments of land, is the final order for effecting a partition

spoken of in cl. (11), s. 3, Act I of 1879. An order authorising a partition

to proceed is in some sense an order for effecting a partition, but the

order which declares the various allotments of the land is in my opinion
the final order which effects the partition.
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The next question is the extent of the property specified in the in- 1880
strument of partition. That instrument sets forth that of such and such MAY 19.

property previously undivided a certain portion is assigned to A the ap-

plicant for partition. We are asked whether the entire property is to be FULL
valued for the purposes of the Stamp Act or merely the portion assigned BENCH.
to the applicant for partition. In my opinion the entire property has been

the subject-matter of partition, and the stamp-duty required by No. 37, 2 A. 661

scb. i, Act I of 1879, should be calculated upon its value and not merely (P.B.).

on the value of the portion assigned to the applicant for partition. The
portion assigned to the applicant could only be separated and allotted to

him in severalty by a process which dealt with the entire property and

separated and allotted the remainder of it to another party. The opinion
now expressed appears to be supported by the terms of cl. (e), s. 29 of the

Act, which provide that the stamp-duty shall be payable in the case of an
instrument of partition, not by the applicant for partition, but by the

parties thereto, and the other co-sharers in the entire undivided property
must be parties to the partition of it equally with the apolicant for parti-

tion in [688] proportion to their respective shares in the property

comprised therein, and it cannot be denied that the partition comprises
the entire undivided property.

The last question is how the value of the property is to be computed,
whether in reference to its actual value in the market, or the rules laid

down in the Court-Fees Act for determining the fee payable on plaints and

appeals. The Court Fees Act has no relevance to the present matter, and
in my opinion the market value to the property, the subject-matter of

partition, should furnish the basis for calculating the stamp-duty required

by No. 37, sch. i, Act I of 1879.

Thus on the questions referred by the Board of Eevenue, I have
arrived at the same conclusion as the Board has formed.

SPANKIE, J. Looking at the first question, the "final order for effecting

a partition passed by any Revenue Authority" appears to be that which
would be made under s. 131, Act XIX of 1873. I find no i>lace in the

Act for the agreement referred to in the 21st paragraph (1) of the Board's

Circular. The notification published by the Collector under s. 131 of the

Act would probably contain all the particulars referred in the Board's

letter.

As to the second question, looking at the definition of
"
instrument

of partition" in cl. (11), s. 3 of Act I of 1879, it would seem that it is" any
instrument whereby co-owners of any property divide or agree to divide

such property in severalby, and includes also the final order for effecting

a partition by any Revenue Authority." By s. 29 of the Act, in the absence

of an agreement to the contrary, in the case of an instrument of partition,

the expense of providing the proper stamp is to be borne by the parties

thereto in proportion to their respective shares in the property comprised
therein, or when the partition is made in execution of an order pissed

by the Revenue Authority in such proportion as such Authorir.y directs.

The property comprised in the instrument of partition [669J has to be

valued, and the parties thereto contribute towards the expense of the

stamp in proportion to their shares in the property. If a stamp of

(1) Rule 21.
"

If all agree to the proposals or to such amended proposals as the
Collector may think fit to make, their agreement shall be recorded and attested by the
Collector. If any objections am raised, the Collector shall hear them a> d record an
order overruling them, or amending the proposals to meet them as he thinks fit."
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1880 one hundred rupees was required, and the property was worth ten thou-
MAY 19. gaud rupees, and five share-holders, being co-owners, provided or agreed

to divide in severally, the proportionate value of their shares would be
FULL

fcwo thousand rupees each, and each one would pay the duty on two
BENCH, thousand rupees, unless there was an agreement to the contrary, or where

a Eevenue Authority had directed otherwise in a partition made under his
2 A. 664 orders. The last part of cl. (e), s. 29 of the Act, gives the revenue officer

(F.B.). fun authority in the matter and the
"

final order
"

is the instrument of

partition.

As to the third question the value is doubtless the market value.

OLDFIELD, J. I agree with the Board of Ksvenue that the order

which declares the various allotments of the land requires the stamp.
The stamp should be paid on the value of the whole property which by
the instrument of partition the co-owners are dividing or agreeing to

divide so far as I understand this is the view taken by the Board.

I also agree with the Board that the stamp should be computed on

the market-value of the property.

2 A. 669 = 5 Ind. Jar. 268.

APPELLATE CIVIL.

Before Mr, Justice Pearson and Mr. Justice Straight.

FARZAND ALI (Defendant} v. YUSUF ALI AND OTHERS (Plaintifts)*

[5th February, 1880.]

Plaint, amendment of Remand by appellate Court Act X of 1877, Civil Procedure

Code, ss. 53, 562.

By the amendment of the plaint, a suit for the restoration of a pond, which it

was alleged the defendants were wrongfully filling up, to its original condition,
was altered into one for the protection of the plaintiffs from any infringement
of, or for a declaration of, their right to a share in the produce, and the use of

the water, by way of easement. Held that the alteration in the plaint was a

material one.

[670] Jleld also that an appellate Court is not empowered by Act X of 1877 to

order or allow a plaint to be amended, or to remand a case under s 562 of that

Act, for the purpose of such amendment.

{Diss., 6 M. 239 (244) ; R., 19 B. 303 ; A.W.N. (1881), 121 ; U.B.R. Civil (18971901),
231.]

THE facts of this case appear sufficiently for the purposes of this

report in the judgment of the High Court.
Pundit Nand Lai and Shah Asad Ali, for the appellant.
Pundit Bishambhar Nath, for the respondents.

JUDGMENT.
The judgment of the Court (PEARSON, J., and STRAIGHT, J.) was

delivered by
PEARSON, J. We regret to be obliged to interfere in a case which

appears to have been unduly protracted by irregular procedure, but we
cannot refuse to admit the validity in the main of the grounds of appeal.

First Appeal, No. 125 of 1879, from an order of H. G. Keene, Esq., Judge of

Meerut, dated the 7th August, 1879, reversing a decree of Maulvi Azmat Ali Khan,
Munsif of Bulandshahr, dated the 5th June, 1S79.
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The case after being originally tried by the Munsif appears to have 1880
been remanded to him by the Officiating Judge in appeal in contravention FEB. 5.

of the terms of a. 564, Act X of 1877. The second decision of the Court

of first instance was again the subject; of an appeal which terminated in a APPBL-
second order of remand in contravention of the section aforesaid. The LATE
Munsif s third decision was also appealed ; and the Judge in disposing of CIVIL
the third appeal has once more remanded the case for retrial in contra-

vention of the same section, with a direction to cause the plaint to be 2 A. 669 =
amended. The present appeal is the seventh stage which the proceedings 5 jnd. Jar.
have reached. 268.

The claim as brought was for the restoration of a pond, whiah it

was alleged that the defendants were wrongfully filling up, to ifcs original
condition. By the proposed amendment, if we rightly understand, the

claim will be for the protection of the plaintiffs from any infringement of,

or for a declaration of, their right to a share in the produce, and the

use of the water by way of easement. The alteration is certainly a

material one.

We observe that s. 53 of Act X of 1877 provides for the amendment
of a plaint at or before the hearing of a suit in the Court of first instance

at the discretion of that Court, but we do [671] not find any provision in

the law empowering an appellate Court to order or allow a plaint to be

amended, or to remand a case under s. 562, for the purpose of such

amendment. That section contemplates a casa in which the decree of

the first Court upon a preliminary point has baen reversed in appeal.
In the present case it does not appear that the decree of the Court of

first instance proceeded upon a preliminary point and has in respect
thereof been reversed.

We have therefore no alternative but to set aside the lower Court's

order of remand and to direct it to dispose of the appeal afresh in reference

to the claim as brought. The costs of this appeal will be costs in the

cause.

Cause remanded.

2 A. 671.

CIVIL JUKISDICTION.

Before Mr. Justice Spankie and Mr. Justice Straight.

BADR-UN-NISA (Plaintiff) v. MOHAMMAD JAN AND ANOTHER
(Defendants)* [27th February, 1880.]

Small Cause Court Suit Implied contract Mistake Damages Act XIofl8Q5, s. 6
Act IK of 1872 (Contract Act), s. 72 Act X of 1877 (Civil Procedure Code), ss. 50,

53 Plaint, amendment of.

A suit under s. 72 of the Indian Contract Act to recover from a creditor the
amount of an over-payment made to him by mistake is a suit for damage', within
the meaning of Act XI of 1865, s. 6, and is accordingly cognizable by a Mufassal
Court of Small Causes.

Semble that, where at the first hearing of a suit the plaint is returned for

amendment within a fixed time under the provisions of s. 53 of Act X of 1877,
and it is amended accordingly, it cannot afterwards be again returned for

amendment.

THIS was a reference to the High Court by Mr. G. E. Knox, Judga
of the Court of Small Causes at Allahabad.
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1880 The facts out of which the reference arose were as follows : On the

FEB. 27. llth September, 1876, Badr-un-nisa, the plaintiff, executed a bond in

favour of the defendant Muhammad Jan promising to pay him Es. 200 with

ClVIL interest at two per cent per mensem within three years. On the 3rd

JURISDIC- October, 1879, she instituted the present [672] suit in the Court of Small

TION Causes at Allahabad against the defendant Muhammad Jan and the_'

defendant Abdul Ghani, stating in her plaint as follows: "(i) That

2 A. 671. 8ne nad Paid the defendant Muhammad Jan, on the 20th June, 1878, at

Allahabad, at his request, Rs. 299 on account of the bond dated the llth

September 1876 : (ii) that the sum due on account of the said bond was
only Rs. 292 9-0 : (iii) that the defendant Muhammad Jan bad taken

Rs. 6-7-0 more than was due from her : and (iv) thaton the 1st April, 1877,
she paid to the defendant Abdul Ghani Rs. 9 on account of the said bond
as directed by the defendant Muhammad Jan, and for which he did not

allow any deduction." She sought in consequence that
"

(i) Rs. 6-7-0

which the defendant Muhammad Jan had received in excess on the 20th

June, 1878, together with interest at two per cent, per mensem from the 21st

June, 1878, to the 1st October, 1879, might be awarded to her: (ii) that

Rs. 9 paid to the defendant Abdul Ghani at the request of the defendant
Muhammad Jan together with Rg. 3-3 0, interest from the first April,

1877, to 1st October, 1879, might, be awarded to her : (iii) that Rs. 20-8 0,

principal and interest might be awarded in all." The plaint having been
returned to her for amendment; in respect of the relief sought, the plaintiff

amended it by asking that a decree might be passed in her favour for

Rs. 15-7-0, principal, and Rs. 5-1-0, interest at twenty-four per cent, per

annum, in all Rs. 20-8-0.

The Judpe of the Small Cause Court, in referring the case observed

as follows: "She (plaintiff) now sues for the refund of Rs. 15-7-0

excess paid by mistake and Rs. 5 interest upon that excess : and has
framed her plaint as a plaint for money due upon a contract : I held that

there is no contract whatever in the case, that the relation of the parties

(plaintiff and defendant No. 1) is that of one having paid money to the

other through mistake. Such a relation subsists, as poised out by Sir

Barnes Peacock in the Full Bench ruling in Bambux Chittangeo v.

Modhoosoodun Paul Chowdhry (1), upon a quasi contract ; and a quasi
contract is no contract at all. The Indian Contract Act provides for these

cases in s. 70, and by so doing seems to suggest that it recognises to

the full the principle that they do not arise from any [673] contract

(see the heading of chapter V within which s. 70 falls). I further held

that the words which grant jurisdiction to this Court, 'money due on
bond or other contract.' cannot be enlarged to include money due on
relations resembling those created by contract.

"
The pleader for the plaintiff urges on the other hand that the

obligation in this case rests upon an implied contract and that the claim

is therefore cognizable."
At the same time he contends that, if overruled in this point, ha

may be allowed to amend his plaint into one for damages or compensation,
in which case, following the ruling of the Hon'ble Court in Agra Savings
Bank v. Sri Bam Hitter (2), his suit would be cognizable by this Court.

"Defendant, however, objects that such amendment would alter the

plaint into one of another and inconsistent character, and it seems to me
his contention is right.

(1) 7 W.R. 877. (2) 1 A. 388.
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"
In the original plaint he would be suing upon a contract, in the 1880

amended plaint upon the breach of a contract. The distinction between FEB. 27.

a contract and breach of a contract as causes of action seems to me to fall

under the words 'another and inconsistent.' ClVIL
"
On this point I am, however, doubtful, and I have therefore deter- JrjRiSDlG-

mined upon referring both points for decision." TION
The questions referred by the Judge for the decision of the High

Court were as follows :

"
(1) Are cases falling under s. 70, Act IX of 1872, 2 A~~671,

cognizable by a Court of Small Causes ? (ii) Can a plaintiff amend a

plaint for money due upon an implied contract into a plaint for damages
arising out of breach of an implied contract ?"

The parties did cot appear.

JUDGMENT.
The judgment of the High Court (SPANKIE, J., and STRAIGHT, J.)

was delivered by
STRAIGHT, J. This is a reference under s. 617 of Act X of

1877 by the Judge of the Small Cause Court, Allahabad, in respect
of certain questions of law that have arisen in a case before [674]
him, in which one Badr-un-nisa is the plaintiff and Muhammad Jan
and Abdul Ghani are the defendants. It appears that the plaintiff

was the obligor of a bond for Ks. 200 of which defendant No. 1 was the

obligee. On the 1st April 1877, at the request of defendant No. 1, she

paid to defendant No. 2 the sum of Rs. 9, on the understanding that it

was to be credited to her in the amount due from her on the bond. On
the 20th June 1878, the plaintiff, upon his demand, paid to defendant

No. 1, Rs. 299 in satisfaction of her debt to him. It now appears that she

has paid over and above what was actually due from her, Rs. 15-7-0 and it

la this amount she seeks to recover.

The questions properly arising on the Judge's reference appear to be,

(i) Does the plaintiff's claim fall within the terms of s. 72 of the

Contract Act ? (ii) If it does, can the plaint as filed be altered from its

present shape to meet the case, without contravening the directions of the

proviso of s. 53, Act X of 1877 ? (iii) If not, does the plaint upon its face

sufficiently disclose what the suit is for, so as to enable the Judge to treat

it as one for damages without doing the defendant injustice or taking him

by surprise ?

It appears to me that the circumstance of the Rs. 9 having been paid
to defendant No. 2 in no way affects the nature of the plaintiff's claim.

She ought to have been credited in account with that sum by defendant

No. 1, but she was not and, consequently, when she satisfied his demand
of Rs. 299 on the 20th June 1878, and paid Rs. 15-7-0 too much, her

cause of action arose. The suit falls directly within s. 72 of the Contract

Act and, the plaintiff having paid this money by mistake and the defend-

ant having refused to repay it when requested to do so, the plaintiff is

entitled to recover it from him.

As to the second point, the plaint as originally framed no doubt
treated the plaintiff's claim as based upon a quasi contract. According
to English precedents, suits for the recovery of money paid by mistake are

founded upon the fiction of an implied contract and promise to pay. But
the provisions of the Contract Act, chap. V, have superseded this fiction

of implied contract and promise, and [675] the repayment of money by a

person to whom it has been paid by mistake is by s. 72 declared to be a

duty on the part of such person, the refusal to perform which, when
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1880 requested, is proper ground of an action for damages. The suit of the

FEB. 27. plaintiff in the present case therefore is for damages against defendant- No. 1 and defendant' No. 2 can in no way be a party. The plaint was
CIVIL originally filed on the 3rd October 1879, and was returned for amendment

JURISDIO w ' tn in twenty-four hours on the 19bh October. It was amended within

TION ^ by the Court and re-filed in its present shape.

___ I have considerable doubt as to whether it is competent now for

2 A. 671. further amendment of the plaint to be made, if it be necessary. Accord-

ing to the terms of s. 53, Act X of 1877, it was returned for amendment
"at the first hearing," and was amended within the "time fixed by the

Court." I am disposed to think that it is now too late for any further

alterations in its shape to be made, but as the view I entertain upon the

third point obviates the necessity for any amenrment, it is unnecessary
to express any determinate opinion as to this. It apjears to me that the

plaint in its present shape, although it may be inartistically framed, indi-

cates sufficiently what the suit is for. It shows clearly on its face that

a sum of Rs. 15-7 is demanded by the plaintiff of the defendant, and,

as the application of the Contract Act determines the cause of action and
the precise nature of the relief to be asked under a state of facts such as

exists in the present case, I think, without infringing the provisions of

ss. 50 and 53 of Act X, the Judge may take cognizance of the plaint as

one for damages and dispose of the case under s. 6, Act XI of 1865.

As I have already remarked, defendant No. 2 must ba struck off, and
he will of course be entitled to his costs.

SPANKIE, J. I concur.

2 A. 676 (F.B.).

[676] FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Spankie,
Mr. Justice Oidfield, and Mr. Justice Straight.

MUL CHAND (Plaintiff) v. SHIB CHARAN LAL AND OTHERS
(Defendants]* [3rd May, 1880.J

Act VII of 1870 (Court Fees Act), s. 17- Act VIII of 1859 (Civil Procedure Code), s, 9
Act X of 1877 (Civil Procedure Code), ss. 44, 45 Multifarious suit" Distinct

Subjects
" Plaint Memorandum of Appeal.

Held that the words
"
distinct subjects

"
iu s. 17 of the Court Fees Act, 1670,

mean distinc; and separate causes of aotion. Chamail-. Rani v. Ram Dai (1),

observed on.

The plaintiff sued his brothers and a nephew for his share, according to the

Hindu Law of inheritance, and under a will, of the moveable and immoveable

property o! his deceased uncle, by the cancelment of a deed of gift of the

immoveabie piopeny in favour of the nephew. Held per STUART, C.J., and
STRAIGHT, J , that, under s. 17 of the Court Fee;' Act, 1870, the pUint and
memorandum of appeal in the suit, were chargeable with the aggregate amount of

the fees to which the plaints or memoranda of appeal in separate suits for the

moveable and immoveable property would have been liable under that Act.

Per OLDFIELD, J. That Court-fees
t
wece leviable on the plaint and rLemorjn-

dum of appeal on the total value of the claim, the suit not being one of the

nature to which s. 17 of the Court Fees' Act referred.

* First Appeal, No. 15 of 1379, from a decree of R. F. Saunders, Esq., Judge of

Firukhabad, dated the llth November 1879.

(1) 1 A. 552,
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[F., 2 A. 68-2 ; 27 A. 186 (189;=A.W.N. (1904) 210
;

5 L.B.R. 94 ; Cons., 16 A. 401

(105 & 406) = A.W.N. (1894)124; D., 3 A. 131(133).] MAY 3

THIS was a reference to the Full Bench arising out of the following
circumstances. Tue plaintiff in this suit sued his six brothers and Shib FULL
Gharan Lai, the son of one of his brothers, for the possession of bis share, BENCH.
under the Hindu Law of inheritance as well as under a will dated the

12oh October 1876, of the separate estate of his deceased uncle. The 2 A. 676

plaint stated that the property described therein formed the separate (P.B.).

estate of Salig Earn ;
that Salig Ram made a will in favour of the defend-

ant Shib Charan Lai on the 29th September 1874, in which he reserved

to himself power to revoke the will in case the defendant Shib Charan
Lai disobeyed him or misconducted himself ; that subsequently the

defendant Shib Charan Lai disobeyed the testator and misconducted

himself, upon which the testator, having revoked tbe will of the 29th

September 1874, made a will in favour of the plaintiff and his brothers

on the [677] 12th October 1876, in respect of his whole estate, in which
he did not reserve to himself any power of revocation, and under which
the plaintiff and his brothers were holding possession of a portion of the

testator's estate without any opposition on tbe part of the defendant Shib

Charan Lai ; that on the death of Salig Bam which occurred on the 30ch

July 1877, che defendant Shib Charan Lai took possession of tho greater

part of his estate, under cover of a deed of gift alleged to have been executed

in his favour by the deceased on the 13th February 1877 ; that the said

deed of gift was invalid by reason that it had been executed by the donor
while he was in an unsound state of mind, that it had not operated, and
that the donor was precluded by the will dated the 12th October 1876,
from alienating his estate ; that the cause of action arose on the 30th July

1877, when Salig Earn died and the defendant Shib Charan Lai obtained

possession of his estate ; that the plaintiff was entitled to a one-seventh

share of Salig Eam's estate according to the Hindu Law of inheritance as

well as under the will dated the 12th October 1876 ; that the defendant

Shib Charan Lai had no right whatever in the presence of the plaintiff,

according to Hindu Law, nor could the deed of gift be considered valid as

against the will in tho plaintiff's favour; and chat the plaintiffs brothers

bad been made defendants pro forma in the suit, as they did not join in it.

The plaintiff claimed the following relief:
"
The plaintiff therefore prays

for possession of the disputed property, valued at Es. 2,698-ll-9|, by
voidance of the deed of gift set up by the defendant, and for the value of the

moveable property in case it cannot be recovered, and mesne profits to the

date of receiving possession from the defendant Shib Cbaran Lai."

The property of which the plaintiff claimed a one-seventh share

consisted of -,i) land forming estates and definite shares of estates paying
annual revenue, settled, but not permanently, to Government ; (ii) gardens
and indigo factories ; (iiij house-property ; (iv) decrees and deeds of mort-

gage; and (v) moveable property. The deed of gift which it was sought
to set aside transferred a portion of this land and tbe whole of the house-

property to the defendant Shib Cbaran Lai, but did not transfer to him,

the gardens and inuigo factories, or decrees and deeds of mortgage, or the

[678J moveable property, or any part of such properties. Thje plaintiff

valued a one-seventh share of the land in suit at one-seventh of five times

the revenue payable in respect of the land, or Es. 1,269-11-0. Tne one-

seventh shares of the other properties he valued at tueir market-values, or

ac, respectively, Es. 96-6- 10i, Be, 300-0-0, Es. 405-6-lOi and Es. 627-3-li
He paid in respect of his plaint an ad valorem Court-fee of Hi. 160
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1380 computed on the aggregate of these values, viz., Rs. 2,698-11-92. On
MAY 3. appeal to the High Court from the decree of the Court of first instance

dismissing his suit, the plaintiff paid a similar Court-fee in respect of his

FULL memorandum of appeal. The taxing officer of the High Court reported

BENCH, that the plaint and memorandum of appeal were insufficiently stamped.
The report stated as follows: "The plaintiff claimed to recover possession

2 A. 676 of certain immoveable properties, valued at Rs. 1,666-1-lOi, as also to

(F.B.). recover certain documents and other moveable properties valued at

Es. 1,032-9-11 : total claim laid at Es. 2,698-11-9$. The Court-fee payable
on the two distinct subjects embraced in the suit and the appeal would
amount to Es. 190, i.e., Es. 110 for the claim relating to the immoveable
properties, and Es. 80 for the claim relating to documents and other

moveable properties, but the plaintiff-appellant has paid only Es. 160
in both the Courts. There is then a deficiency of Es. 30 in each or Es. 60
in both the Courts."

The Division Bench (STUART, C. J., and STRAIGHT, J.) before which
the appeal came referred the matter to the Full Bench.

The Junior Government Pleader (Babu Dwarka Nath Banarji) and
Muosbi Hanuman Prasad, for the appellant.

Mr. Conlan and Pandit Ajudhia Nath, for the respondents.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

STUART, C.J. This is a reference to the Full Bench of the Court

by Straight, J., and myself respecting a deficiency of Court- fees reported
to us by the office. The question was raised in a first appeal (No. 15 of

1879) which came before us as a Division Bench, and the report of the

office stated that the plaintiff claimed [679] to recover possession of

certain immoveable properties valued at Es. 1,666-1-lOi, and also to

recover certain documents and other moveable properties valued at

Es. 1,032-9-11, the total claim being laid at Es. 2,698-ll-9i The report

suggested that there were here two distinct subjects embraced in the suit,

and that the Court-fees in the appeal should be Es. 190, i.e., Es. 110 for the

claim relating to immoveable property, and Es. 80 for the claim relating
to documents and other moveables. But the plaintiff-appellant had only

paid Es. 160 in the lower Court and this Court, the deficiency being Es. 30
in each or Es. 60 in both Courts.

The question thus raised has been before a Full Bench in the case

of Chamaili Rani v. Ram Dai (1), but as the law did not appear to us so

distinctly laid down in the opinions of some of the Judges in that case as

was desirable, it appeared to us that it would be satisfactory that the

question should be reconsidered by the Court, and we therefore referred the

matter to the present Full Bench.
On the general question of the construction to be applied to the case,

I am not aware that I can express myself more clearly than I did in my
judgment in Chumaili Rani v. Ram Dai (1). I there stated that, the

meaning of the words
'

distinct subjects
'

in s. 17 of Act VII of 1870 is

shown with sufficient clearness in that section itself, when it states that
'

the plaint or memorandum of appeal shall be chargeable with the aggre-

gate amount of the fees to which the plaints or memoranda of appeal in

suits embracing separately each ofsuch subjects would be reliable under the

Act.' This I think can only mean that the two or more distinct subjects

(1) 1 A. 552.
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are to be so chargeable as being distinct causes of action. The words 1880

'plaints or memoranda of appeals in suits
'

in the section show this to my MAY 3.

mind conclusively, and it is not enough that the distinct subjects should

be merely separate and distinct matters embraced in the claim ;
and I FULL

remain entirely of the same opinion. This s. 17 plainly relates to multi- BENCH.
farious suits which are allowable by s. 45 of the Code of Procedure,
Act X of 1877, a circumstance which appears to me to supply us at 2 A. 676

once with the principle by means [680] of which we may solve (P.B.).

the difficulty, showing that
"

distinct subjects
"
must for the purpose

of the Court Fees' Act be distinct and separate claims or causes of

action in single and separate suits, but which for the purpose of juris-

diction, or the convenience of the procedure, may be united in one
suit. And this is shown still more clearly in s, 17 itself, where

"
distinct

subjects
"

are described as distinct subjects
"
in suits embracing

separately each of such subjects," in other words, as I understand this

section, even if we had not the light thrown upon the point by s. 9 of the

old and by s. 45 of the now Code of Procedure, distinct and separate
causes of action in distinct and separate suits.

In regard to the present case I am of opinion that the report of the

office is right. The plaint clearly claims, first, possession of the disputed

property by voidance of the deed of gift, and, secondly, to recover certain

moveable property or the price or value thereof. These are plainly two
distinct subjects of suit or causes of action, and they must be separately
considered with reference to the Court-fees to be charged on each. I

would, therefore, make an order in conformity with the report of the office.

STRAIGHT, J. I entirely agree in the views and conclusions of the

Chief Justice.

SPANKIE, J. If there was any vagueness in the opinion expressed by
me, when the subject of this reference was last before the Court, I desire

to explain my meaning, and I hope more successfully on the present

occasion, as follows. It was admitted at the hearing, and indeed, looking
at the marginal note to s. 17 of the Court Fees' Act, it could not be

denied, that the section refers to multifarious suits. The wording of

s. 17 of the Court Fees' Act,
"
Where a suit embraces two or more distinct

subjects," may be read with s. 45, Act X of 1877, which runs as follows
"
Subject to the rules contained in s. 44 the plaintiff may unite in the same

suit several causes of action, and any plaintiffs having causes of action

against the same defendants may unite such causes of action in the same
suit." Such a suit would embrace two or more distinct subjects. The second

paragraph of this section corresponds with s. 9, Act VIII [681] of 1859,

referred to in the second paragraph of s. 17 of the Court Fees' Act. The
third paragraph of s. 45 provides that,

"
When causes of action are united,

the jurisdiction of the Court as regards the suit shall depend on the amount
or value of the aggregate subject-matters at the date of instituting the

suit." This provision is of course made with a view to determine the

jurisdiction of the Court to entertain the suit. But it is noticeable that
"
causes of action

"
and

"
subject-matters

"
are clearly distinguished in

this section. I would, therefore, say regarding the two or more distinct

subjects of a suit," that they are the
"
subject-matters of a suit

"
in

which several" causes of action
"
have been united, under the provisions

of s. 45 subject to the rules contained in s. 44 of Act X of 1877, and,

therefore, in such a suit the plaint or metuorannumof appeal is chargeable
with the aggregate amount of the fees to which each plaint or memorandum
of appeal would be chargeable under the Act. The words, be it observed,
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1880 are "would be liable," not
"

is liable," under the Act. There must,
MAY 3. therefore, be several causes of action, and these several causes of action

must be united in the same suit, and the subject-matters,
"
or two or more

FULL distinct subjects," of each cause of action united in the same suit, must

BENCH. be charged, as if each cause bad not been so united in the same suit, but had
been taken into Court by a separate plaint or memorandum of appeal.

2 A. 676 OLDFIKLD, J. The words
"
multifaric us suits" in the margin of

(P.B.). s. 17, Court Fees' Act, and the reference in the last part of the section to

s. 9, Act; VIII of 1859, with which part of s. 45, Act X of 1877, corres-

ponds, sufficiently show, in my opinion, that s. 17, Court Fees' Act, has

reference to a suit which embraces two or more distinct subjects under

separate causes of action, which might or ought; to have been made subject
of separate s-uits, in fact, when the suit is multifarious and the nature of

those referred to in s. 9, Act VIII of 1859, and s. 45, Act X of 1877.

In this view, I am of opinion that the Court-fee should be levied in

the suit before us, which is not of the nature of those to which s. 17 refers,

on the total value of the claim, i.e., Rs. 2,698-11-91.

2 A. 682 (P.B.)

[682] FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Spankie,
Mr. Justice Oldfteld and Mr. Justice Straight.

CHECI LAL AND ANOTHER (Plaintiffs) v. KIRATH CHAND AND OTHPRS
(Defendants}

*
f2nd February, 1880. J

Act VII o/]870 (Court Fees' Act}, s. 7. els. i and ii, s. 12, cl. ii, and, 17, 2R

Act X of 1877 (Civil Procedure Code], ss. 44. 45 Multifarious writ "Distinct

subjects" Plaint Memorandum of appeal Suit for money Power of the High
Court to levy Court-fees on improperly stamped document.

The plaintiff? sued in virtue of a conditional sale which had been foreclosed for

(i) possession of a house, (ii) compensation, in the nature of rent, for its use and

occupation from the date of foreclosure to the date of suit, and (iii) hkeoompensa-
tion from the latter date to the date on which possession of the house should be

delivered to them, the defendants having purchased the bouse subsequently to

the conditional sale bat before the same was foreclosed. The plaintiffs stated

that their cause of action arose on the date of foreclosure.

Held (SPANKIE, J, dissenting) tha f
. tbn suit embraced " distinct subjects

"

within the meaning of s. 17 of the Court Fees' Act, 1870, and the plaint and
memorandum of appeal were chargeable with the aggregate amount of fees to

which the plaints or memoranda of appeal in separate suits for the different

claims would have been liable.

Held also that, if a document which ought to bear a stamp under the Court
Fees' Act has been used in the High Court, and the mistake or inadvertence
which permitted its reception in a lower Court, without boing properly stamped,
comes to light in the High Court, any Judpe of the Court may, under s. 28 of the

Court Fees' Act, direct that it should be properly stamped.

Per SPANKIE, J. That cl. ii, s. 7 of the Court Fees' Act did not aoply to the

third claim, nor was it one for monev within the meaning of cl. i of that section

but one for which s. 11 of that, Act provided.

Per Or/DFIELD, J. That Court-fefs were leviable in respect of the third claim
with reference to cl. i, 8. 7 and s. ] 1 of the Court Fees' Act.

* Second Appeal. No. 150 of 1879, from a decree of C. Daniell, Esq., Judge of

Gorakhpur, dated the 22nd November 1878, reversing a decree of Maulvi Ahmadullab,
Munsif of Girakhour, daf.ed the He 1

! Saotijtnber 1S78.
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[Dias,, 8 C. 593 (594) (F.B.) ; P.. 22 G.I, J. 57; R., 12 A. 129 (153, 162) (P.B.) ; 1880
29 A. 749 (758) (F.B.) = 4 A L J. 636 = A.W.N. 11907) 253 ; 33 0. 1232 (1235) ; 5 Wtfn n

L.B.R. 94 ; Cons., 16 A. 402 (407) = A.W.N. (1394) 124
; Expl., 15 B. 416 (418).]

THIS was a case which came before the Full Bench under the following FULL
circumstances : The plaintiffs in this suit alleged that the conditional BENCH.
mortgage of a certain house made in their favour in 1872 had been foro-

closed on the 19fch May 1875, that notwithstanding this the defendants 2 A. 682

who had purchased the house in 1873 in the execution of a decree for (P.B.).

money, had refused to surrender the oossession of the house : and they
claimed (i) possession of the [683] house, valued at Rs. 275 ; (ii) Rs. 72

being compensation in the nature of rent for the use and occupation of

the house from the 19th May 1875, the date of foreclosure, to the

institution of the suit at the rate of two rupees per mensem ; and

(iii) similar compensation for the
"
future

"
from the institution of the suit

to the date on which possession of the house should be delivered to them.

They stated that their cause of action arose on the 19th May 1875, the

date of foreclosure. They paid on their plaint a Court-fee of Rs. 26-4-0.

On appeal from the decree of the Court of first instance awarding the

plaintiffs possession of the house and "future" compensation, the defen-

dants paid on their memorandum of appeal a Oourt-fee of Rs. 26. On
appeal by the plaintiffs to the High Court from the decree of the lower

apnellate Court dismissing their suit, the taxing-officer of the High Court

reported that deficient Court- fees had been paid both on the plaint and
the memorandum of appeal in the lower appellate Court. That officer

stated that the proper fee payable on the plaint was Rs. 44-10-(?, and
on the memorandum of appeal Rs. 39, computed as follows :

Rs. a. p.

(i) Claim for possession ... ... 21

(ii) Ditto for house-rent ... ... 5 10

(iii) Future rent at Rs. 2 per mensem
under s. 7, cl. ii, Court Fees' Act 18

Total . 44 10

(i) Claim for possession ... ... 21

(ii) Future rent at Rs. 2 per mensem
under s. 7, cl. ii, Court Fees' Act ... 18

Total ... 39
In consequence of this report the case came before the Full Bench

together with that of Mul Ghand v. Shib Charan Lai (1), with the report
of which it should be read.

Pandit Bishambar Nath, Munshi Sukh Ram, and Maulvi Mehdi
Hasan, for the appellants.

[684] The Senior Government Pleader (Lala Juala Prasad) and the

Junior Government Pleader (Babu Dwarka Nath Banarji), for the res-

pondents.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

STUART, C.J. Tnis case also came before us on the report of the

office. It appears that there is no deficiency of Court-fees in this Court,

(1) 2 A. 676.

1015



2 All. 685 INDIAN DECISIONS, NEW SERIES [Vol.

1880 but that there is a deficiency to the extent of Rs. 18-6-0 on the part of

FEB. 2. the plaintiff in the Munsif's Court, and of Rs. 12-12-0 on the part of the

defendant in the lower appellate Court.
FULL Pandit Bishamber Nafch for the appellants objected that this Court

BENCH, had no jurisdiction at this stage to entertain the question relating to the

deficiency of Court-fees reported by the office, but I am clearly of opinion
2 A. 682 that s. 28 of the Court Fees' Act gives us full power for that purpose.
(P.B.). On the merits of the question respecting the Court-fees to be charged,

this case falls within the principle of the decision we have given on the

same legal question in First Appeal No. 15 of 1879 (1). According to

the principle recognized in that case the report of the office in this case

is clearly right, and the additional Court-fees to be paid by both parties is

ordered accordingly.

STRAIGHT, J. I agree in the views and conclusions of the Chief

Justice.

SPANKIE, J. The learned Pandit Bishamber Nafch appears to ques-
tion the power of this Court to decide that a document found in the record

of a case sent up in appeal or on reference, as for revision, to this Court
should be properly stamped. With reference to fees in other Courts than

the High Courts and Presidency Small Cause Courts, the pleader argues
that our power of interference is limited by s. 12, cl. ii, of the Court Fees'

Act. But I would claim full power for the Court's interference, quite
outside chapters II and III of the Act. S. 28 provides that no document
which ought to bear a stamp under the Act shall be of any validity, until

it has been properly stamped. The section deals with the case in which
a document through mistake or inadvertence has been received, filed or

used in any Court, without being properly stamped. Such a document

may be returned at the outset by the presiding Judge of the [685] Court

in which it has been so received or filed or used, or if the document has

been received, filed or used in a High Court, any Judge of that Court, may,
if he thinks fit, order that such document may be stamped as he may
direct. But the section does not say that the High Court Judge can in-

terfere only when this document has actually been filed in his Court. If

the document has been used in the High Court, and the original mistake

or inadvertence which permitted its reception in a lower Court, without

being properly stamped, comes to light in the High Court, any Judge of

that Court may direct that it should be properly stamped, always having

regard to the fact that it must be a document chargeable under the Court

Fees' Act. This construction appears to be quite reasonable and consis-

tent with the concluding provision of the section,
"
and on such document

being stamped accordingly the same and every proceeding relative thereto

shall be as valid as if it had been properly stamped in the first instance."

In fact, when the insufficiency of the stamp has been detected and when
a proper order has been made and carried out, the original mistake or

inadvertence and all subsequent consequences of such mistake or in-

advertence are cured.

On the other question my opinion in the reference regarding First

Appeal No. 15 of 1879, Mul Chand, plaintiff (1) would govern this case.

This suit does not appear to be multifarious within the terms of

s. 17 of the Court Fees' Act. It is one for immoveable property and a

claim for arrears of rent in respect of the property claimed is joined with

it under s. 44, Rule a, to which s. 45 of the Procedure Code is subject, I

(1) 2 A. 676.
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do not think that the plaint would be chargeable as provided by s. 17 of 1880

the Court Fees Act. The application of cl. ii, s. 7 of the Court Fees FEB. 2.

Act seems altogether wrong ; the plaintiff asks for house-rent in future,

as he would ask for the mesne profits from the date of decree to the date FULL
of possession under the decree. It is not a claim for money in the BENCH.
meaning of ci. i

; the rate is known, but not the sum that would be

actually due when possession was given under the decree. Probably 2 A. 682

s. 11 of the Court Fees Act provides for this part of the claim. (F.B ).

[686] OLDPIELD, J. The suit in my opinion embraces distinct sub-

jects of the nature of those referred to in s. 17, Court Fees Act. Here
the claim for possession of the house and the claim for rent, which in

this suit is by way of damages, arise out of different causes of action and

might have been made subjects of different suits. So much of the claim

as refers to future rent should be charged for Court-fees under cl. i, s. 7,

leviable under the provisions of s. 11 of the Act. The objection is quite
untenable that this Court has no power to interfere to order that the

documents shall be properly stamped, as full power to that effect is

conferred by s. 28, Court Fees Act.

2 A. 686 = 5 Ind. Jar. 323.

CIVIL JUEISDICTION.

Before Mr, Justice Pearson and Mr. Justice Straight.

MIANJAN (Auction-purchaser) v. MAN SINGH (Decree-holder)*

[5th February, 1880.]

Sale in execution Act X of 1877 (Civil Procedure Code), ss. 311, 312 Review of

judgment.

On the day fixed for the sale of certain immoveable property in the execution
of a decree, the Court made an order postponing the sale, but the sale bad been
effected before such order reached the officer conducting it. The Court, no

application having been made to pet aside the sale, passed an order confirming
it. Subsequently, an application by the decree-holder for a review of this order

having been granted, the Court passed an order setting the sale aside as illegal.

Held that, the sanction to the sale originally given having been withdrawn, the

sale could not legally be held, and that the sale which was effected, the order of

postponement notwithstanding was unlawful and invalid and in reviewing its

first order and in setting aside the sale as illegal the Court executing the decree

had not acted ultra vires and its action was not otherwise illegal (1).

[D., 1 C.W.N. 226 (223) ; 15 M.L.T. 151 -=(1914) M.W.N. 46.]

ON the day fixed for the sale of certain immoveable property in the

execution of a decree, the judgment-debtor applied to the Subordinate

Judge of Aligarh, the Court executing the decree, for the postponement of

the sale. This application was granted, the Subordinate Judge making
an order for the postponement of the sale. Before this order reached the

officer appointed to conduct the sale, [687] the property had been sold.

The Subordinate Judge subsequently, no such application to set aside the

sale as is mentioned in s 311 having been made, passed an order confirming
the sale. The decree-holder subsequently applied to the Subordinate Judge

Application No. 43-B of 1879, for revision of an order of W. C. Turner, Esq.,

Judge of Aligarh, dated the 5th September, 1879, and of an order of Maulvi Farid-ud-
din Ahmad, Subordinate Judge of Aligarb, dated the 2Rth July, 1879.

(1) Bee also Maijha Singh v. Jhow Lai, H.C.R., N.-W.P. 1874, p. 354,
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1880 for a review of this order. Tti j Subordinate -Judge granted this application.
FEB. 5. and on the 28bh July, 1879, made an order setting aside the sale on the

ground that ib was invalid, inasmuch as an order for its postponement had
ClVIL been passed. The purchaser, who had been a party to the proceedings taken

JURISDIC- in review, appealed tio the District; Judge against this order. The District

TION. Judge held that an appeal would not; lie to him from the order. The
purchaser thereupon preferred the present application to the High Court in

2 A. 686= which he prayed for the revision of the orders of the lower Courts, alleging

5 Ind. Jur. that the first Court hal exercise 1 a jurisdiction not vested in ib by law,

323. and the second Court had refused to exercise a jurisdiction so vested.

Mir Akbar Husain, for the petitioner.
Munshi Hanuman Prasad, for the opposite party.

JUDGMENT.
The judgment of the High Court (PEARSON, J. and STRAIGHT, J.)

was delivered by
PEARSON, J. The first plea in appeal is abandoned as untenable.

The statement contained in the second ground of appeal is not accurate.

What appears from the proceedings is that the 20bh September, 1878, had
been fixed for the sale of the judgment-debtor's property in execution of

decree in pursuance of an order of the Subordinate Judge, who, on that

same date, on the judgment-debtor's application, ordered the sale to be

postponed. The sanction to the sale originally given being thus withdrawn,
it follows that the sale couldnot legally be held, and that the sale which
was effected, the order of postponement notwithstanding, was unlawful

and invalid. It is true that the sale had been effected before the order

directing its postponement had reached the officer conducting the sale, but

the circumstance, though it exonerates him from blame in the matter,

does not make the sale good and valid. It is to be regretted that the

Subordinate Judge should have confirmed the sale which he now rightly

pronounces to [688] have been whollv illegal. It seems that bethought
himself precluded from setting ib aside suo motu, and no application had

been made to him to set it aside. Shortly after he had confirmed the

sale an application was made to him by the decree-holder to review his

order confirming it, whereupon he set aside the sale as illegal, and so

virtually reversed his former order. In reviewing his order and setting

aside the sale as illegal, we cannot say that he acted ultra vires or that

his action was otherwise illegal. This application is therefore disallowed

and dismissed with costs.

Application dismissed.
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2 A. 633.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

1880
FEB. 5.

BANNO (Defendant] v. Pra MUHAMMAD (Plaintiff).*

[5th February, 1880.]

Bond Mortgage. Registration Act XX of 1866 (Registration Act), s. 17.

The immoveable property charged by a bond payable by instalments, dated
the 17th December, 1866, was charged for both principal and interest and the
first instalment was payable within three years from the date of the bond with
the accumulated interest, and the amount then becoming due exceeded Rs. 100.

Held, in a suit on the bond, that it wag an instrument creating an interest in

inamoveRble property of the value of Rs. 100 and upwards and under s. 17 of

Act XX of 1866 required registration. Ragpati Kuar v . Rarnsukhi Kuar(l),
followed.

THIS was a suit for Rs. 199 13-9, being Rs. 50, the principal amount
and Rs. 149-13-9, the interest, due under a bond dated the 17th

December, 1866. The plaintiff, to whom this bond had been assigned
by the obligee, one AH Bakhsh, claimed to recover the money in suit by
the sale of the immoveable property hypothecated in the bond. Under
the terms of the bond the defendant promised to pay the obligee Rs. 50 in

manner following, that is to say,
"
Rs. 20 with interest at two rupees per

cent, per mensem within three years, and Rs. 30 with interest at Rs. 3-2-0

per cent, per mensem within four years ;" and he hypothecated certain

[689] immoveable property as security for the payment of the
"
entire

money secured by this bond, principal and interest." The defendant
contended in defence to the suit that by s. 17 of Act XX of 1866 the
bond required to be registered, and being unregistered it could not affect

the property hypothecated therein. The Court of first instance allowed
this contention and dismissed the suit. On appeal by the plaintiff the

lower appellate Court held that under s. 17 of Act XX of 1866 registration
of the bond was not necessary, and gave the plaintiff a decree for

Es. 191-13-9, directing that this amount should be recovered from the

property hypothecated in the bond.
The defendant appealed to the High Court.

Shaikh Maula Btkhsh and Shah Asad Ali. for the appellant.
Munshi Hanuman Prasad and Mir Zahur Husain, for the respondent.

JUDGMENT.
The judgment of the Court (SPANKIE, J., and STRAIGHT, J.) was

delivered by
STRAIGHT, J. It seems to us that this appeal should prevail. By the

bond of 17th December, 1866, the property was charged for both principal
and interest. The first instalment was payable in three years from the

date of the bond with the accumulated interest, and the amount then

becoming due would exceed Rs. 100. It was therefore an instrument

creating an interest in iromoveable property of the value of Rs. 100 and

upwards, and under s. 17 of Act XX of 1866 required registration. The

* Second ^Appeal. No. 964 of 1879, from a decree of Maulvi Sami-ul-lah Khan,
Subordinate Judge of Moradabad, dated the 7th May, 1879. modifying a decree of

Maulvi Ain-url din, City Munsif, dated the 6th February, 1879.

(1) 2 A. 40.

APPEL-

LATE

CIVIL.

2 A. 688.
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1880
FEB. 5.

APPEL-

LATE

CIVIL.

2 A. 688.

present case is analogous to one decided by Pearson, J. and Oldfield, JM
in Rajpati Singh v. Ramsukhi Kuar (1), and the view we now hold is in

accordance with the current of decisions in this Court (2), to which our
attention was called in the course of the hearing. The appeal is decreed
with costs, the judgment of the lower appellate Court reversed and the

decree of the Munsif restored.

Appeal allowed.

2 A. 690.

[690] APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice and Mr. Justice Pearson.

GIRDHARI DAS (Defendant) v. POWLETT, POLITICAL AGENT AND
SUPERINTENDENT OP THE KOTA KAJ ON THE PART OF THE
GOVERNMENT OP INDIA (Plaintiff).* [9th February, 1880.]

Parties to a Suit Political Agent Superintendent of Raj,

A suit for property belonging to the Rajah of Kota was brought in the name of

the
"
Political Agent and Superintendent of the Kota State, on the part of the

Government of India." Held that, if the Rajah was the proprietor of the property,
he should have been the plaintiff, or, if his right and interest therein had passed
to Government, the Government sbould have been the plaintiff, but the Political

Agent and Superintendent of the Eota State was not entitled to sue for the

property.

Tms suit was instituted in the Court of the Subordinate Judge of

Agra in the name of "Major P.W. Powlett, Political Agent and Superin-
tendent of the Kota State, on the part of the Government of India," the

plaintiff claiming certain moveable and immoveable property belonging to

the Kota State. The defendant set up as a defence to the suit, amongst
other things that it had been instituted in the name of the wrong person,

stating in his written statement, dated the 24th November, 1877, as

follows :

"
Since the plaintiff admits that the property belongs to the

State, he is not competent to file the suit in his own name as Political

Agent and Superintendent on the part of the Government of India: neither

the Government itself nor the plaintiff as its representative is competent
to file this suit." In his written statement, dated the 19th December,
1877, the plaintiff stated as follows :

"
The Kota State was placed

under the management of the Government of India on the application of

the Rajah himself, and it is entirely managed by the Government, and

Major Powlett has been appointed Political Agent and Superintendent of

the State, on the part of Government ; he alone and no other person
therefore is competent to institute this suit, and in fact this suit is

instituted by the plaintiff for the benefit of the State of Kota, as re-

presentative of the Chief and not in any other capacity." It appeared
from the evidence adduced by the plaintiff that in or about 1873 the

Maharao of Kota had invited the British Government to provide for

the due administration of the Kota State promising to abide by whatever

*
First Appeal, No. 163 of 1878, from a decree of Maulvi Maksud Ali Khan, Subor-

dinate Judge of Agra, dated the 22nd August, 1878.

(1) 2 A. 40.

(2) See Ahmad Bnkhsh v. Gobindi, 2 A. 216 ; Karan Singh v. Bam Lai, 2 A, 96 ;

and Darshan Singh v. Hanwanta, 1 A. 274.
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[691] arrangements might be made for that purpose. Accordingly the 1880
Governor- General in Council appointed one Nawab Sir Faiz Ali Khan, FEB. 9.

K. G.S.I., minister for the Kota State, whose powers were thus denned in

the letter appointing him, addressed to him by the Agent of the Governor- APPKL-
General in Council in Kajputana, dated the 5th February, 1874 :

"
You LATE

are invested with full powers of administration, subject only to the pTVTT
general advice and control of the Political Agent, Harauti, and myself :

you will refer to us in any matters of difficulty and importance : His 2 A 690.

Excellency the Viceroy and Governor- General further deems it indispens-
able that His Highness the Maharao of Kota should be absolutely

prohibited from interfering with or thwarting your proceedings : that His

Highness should receive a suitable allowance for his support : that all

debts in future contracted by His Highness should be treated as un-

authorised and irrecoverable : that His Highness should have no power
whatever to tamper with the revenues of the state : that your proceedings
as minister, when concurred in by the political Agent and myself, shall,

if necessary, be enforced by the British Government : that the appoint-
ment of subordinate officials shall be left to my discretion, and that any
member who may be associated with you in the administration of the

Kota State shall be in subordination to you and bound to execute your
requirements." In December, 1876, the Governor-General in Council

appointed Major P. W. Powlett to the charge of the Kota State in the

room of Nawab Sir Faiz Ali Khan, K.C.S.I.

The first issue for trial framed by the Subordinate Judge was,
"
regard being had to the administration of the Kota State, is the suit

brought by the Political Agent and Superintendent entertainablo or not "?

The Subordinate Judge held on this issue that the suit so brought was
entertainable. His reasons for so holding appear from the following
extract from his judgment :

"
The papers relating to the appointment of the said officer show that

the arrangement regarding the management of the Kota State was made
in a special manner with the sanction of His Excellency the Viceroy and
Governor- General of India in Council; that a sum of money has been fixed

for the personal expenses of the Eajah ; and that he has nothing to do
with the administration of [692] the State, which is in every respect governed
by the Agent and Superintendent, subject to the supervision of the Govern-
ment of India. There is no law or ruling which would lead me to hold the

suit to have been illegally brought in the name of the Agent and Superin-

tendent, nor is there any ground for making such a presumption, inasmuch
as it would be clearly improper to judge of the Rajah, who is an intelligent

person and attained the age of majority, according to those ordinary persons
to whom the law is applicable. Even in the cases of the minor chiefs whose
states are managed by Agents under the supervision of the Government
of India, suits are not prohibited to be brought in the names of those

Agents ; moreover, the powers vested in the present Agent of Kota, who
in addition to the usual title of Agent bears the special title of Superin-

tendent, and in the letter of his appointment absolute powers are granted
to him, must be considered to be far superior to those vested in the other

Agents. Consequently, as he can discharge all the important and intricate

business of the State under the powers vested in him, and is in every

respect responsible for it, there is no reason why he should not institute

this suit, which is brought only for the benefit of the State, in his own
name. Now, as far as I can see, I think the suit is properly brought in

the name and designation used in the plaint, and considering all the
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2 A. 690.

procedure of the Civil Courts, tbere appears to be no barm at present or

in future in passing a decree in tbat name." Tbe Subordinate Judge
eventually gave the plaintiff a decree for the immoveable property claimed.

The defendant appealed from this decree to the High Court, contend-

ing that the suit had beea instituted in the natne of the wrong person and
was consequently not maintainable.

Mr. Hoiuard, Mr. Chatterji, and Munsbi Sukh Ram, for the appellant.
Mr. Golvin, the Junior Government Pleader (Babu Dwarka Nath

Banarji), and Pandit Nand Lai, for respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

SlUART, C. J. Tbis appeal must be allowed. Indeed. DO serious

attempt was made as the hearing before us by the counsel [693]
for the respondent to support the judgment, and I must express my
surprise and disappointment, that so experienced an officer as the then

Subordinate Judge of Agra should have been content to have given such
reasons as he assigns in his judgment for holding that the suit in this

instance had been properly laid. It is not pretended that the Rajah is a

disqualified proprietor under the Court of Wards, or that he has been in

any respect divested of his rights of property over his estate ; and as for

the suggestion that the position assumed by the Government of India and
its Political Agent in this suit could be justified as an act of State, such a

contention cannot for one moment be admitted. The claim for inter-

ference on the part of the Government of India, whether in its own name
or in that of its Political Agent, is one based entirely on a correspondence

showing the necessity of the management and administration of the estate

being for a time taken out of the hands of the Rajah, and he him-
self no doubt acted wisely in applying to the Government for assistance

in his troubles. But it is a very different thing to say tbat such

management and administration gave the Government, not only the

power to administer the estate for the benefit of the Rajah, but to

deprive him of his right and title in it and his dominion over it,

to such effect that the Government could by itself, or by any of its

officers, deal with it and with parties indebted to it as if it was the

Government's own independent property. For, however large the

power of the Government might be in the way of administration and

management, the right to the estate itself and every part of it, the

title to the estate and all that constitutes a jus in re in regard to it,

remained in and was inherent in the Rajah himself, and such a suit as

the present could only be brought in his own name, by which means, and

by which means alone, could his consent as the true plaintiff be made
to appear on the face of the record. In such a case the Government of

India neither have themselves, nor can they delegate to others, any larger

powers than those that could be given to any other administrator or

manager; and the principle on which this view of the case rests is that

no man who is sui juris can be deprived of his property, for a single

moment, or for any purpose whatever, excepting by his own deliberate

consent and act, such an act on his part as would in law have the effect

of at once divesting himself of, [634] and investing his transferee with,

his estate. No doubt the services agreed to be given to the Rajah on his

own application were most important and likdly to be very beneficial to

himself and his property, but the estate has still remained his, and is his,

and his alone, and his name alone can be used in all judicial proceedings
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connected with its administration. As for Major Powlett, be, as Political

Agent aud Superintendent of the estate under the orders of the Govern-
ment of India, baa simply no locus standi whatever, nor could he be

allowed to represent the Government of India, in such a suit, even if that

Government had itself a better title than it has.

The appeal is allowed and the suit is dismissed with costs in both

Courts.

PEARSON, J. The property in suit is claimed as belonging to the

Kota estate, aud the claim is based on the proprietary right of the Kajah
of Kota. If he be the proprietor of the property the subject of the claim,

he should have been the plaintiff in the suit ;
on the other hand, if his

right and interest therein has passed to the Government of India, the

Government of India should be the plaintiff. The Political Agent and

Superintendent of the Kota Eaj does not profess to have any such

proprietary right and interest in the property as to entitle him to sue as

plaintiff for its recovery. The suit, as brought, must be dismissed, and
the appeal decreed with costs.

Appeal allowed.

2 A. 694 (F B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie, Mr. Justice Oldfield and Mr. Justice Straight.

EMPRESS OF INDIA v. SRI LAL AND OTHERS. [9th February, 1880.]

Act XLV of 1860 (Penal Code), ss. 372, 373 Buying or selling minor for the purpose of

prostitution, &c,

Certain persons, falsely representing that a minor girl of a low caste was a
member of a higher caste, induced a member of such higher caste to take her in

marriage and to pay money for her in the full belief that such representa-
tion was true. Held, per STUAKT, C J., that such persons could not be convicted,
on thepe facts, of offences under ss. 372 and 373 of the [695] Indian Penal Code.
Per OLDFIELD, J. and STRAIGHT, J,, that, if such girl WHS disposed of for the

purpose of marriage, it. could not be said, because the marriage might be invalid

under Hindu law, that such persons acted with the intention that she should be

employed or used for the purposes of prostitution or for any unlawful and immoral
purpose, or that they knew it to be likely that she would be employed or used for

such purpose, and coLsequently they could not be convicted of an offence under
those sections. Per PEARSON, J., and SPANKIE, J., that, such girl having been

disposed of for the purpose of marriage, although the marriage might be objection-
able under Hindu law, it did not appear that it was wholly invalid, and therefore

such intent or knowledge could not certainly be presumed, and such persons
could not be convicted of offences under these sections.

[D., A.W.N., (1902), 133 ]

THIS was a reference to the Full Bench by Straight, J The facts out

of which the reference arose and the point of law referred are stated in the

order of reference.

STRAIGHT, J. These are appeals against a series of convictions by
the Officiating Sessions Judge of Gorakhpur. The appellants were charged
under ss. 372 and 373 of the Penal Code. The evidence establishes that

they, by falsely representing certain girls of tha Baniab, Dome and other

castes to bd members of Kayasth, Bajput, and Ahir families induced a

number of Kayasths, Bajputs, and one Ahir to take the&e girls to wife and
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1880 to pay money for them to the appellants in full belief that the represent-
FEB. 3. ation was true. The question I have to refer for the decision of the Full

Bench is whether under such circumstances the convictions on ss. 372,
FCLL 373, Penal Code, can properly stand.

BENCH. ^he Junior Government Pleader (Babu Dwarka Nath Banarji), for

the Crown.
2 A. 691 The accused persons were not represented.

(FlB<)> JUDGMENTS.

STUART, C. J. On the facts as stated to us in this reference and as,

explained at the hearing, it is quite clear that the convictions under ss. 372
and 373 cannot stand. The offence apparently committed by the accused

was cheating. There can be no doubt of the immorality of the purpose
and motive on the part of the accused, but I hesitate to say that their conduct
was unlawful in any absolute sense. On discovery the girls, who by fraud

had succeeded in becoming wives, and who bad in the meantime communi-
cated loathsome disease to the unfortunate men who had married them,
[696] were turned out of their so-called husbands' houses, and it would

appear from what was stated at the hearing that their course of life there-

after was that of prostitution, so that what began in fraud to the husbands
has ended in the permanent degradation of the wives themselves. Again, the

girls appear to have been parties to the fraud committed on their husbands,

having been duly instructed beforehand by the accused as to the part they
were to play and the deceit they were to practice on the unhappy men,
and they acted the part so well that the ceremony of marriage was gone
through without any suspicion being entertained that any thing was
wrong. That this state of things could not be reached by any law, civil

or criminal, I hesitate to affirm. The appellants in the present case might
have been tried for cheating under s. 415 of the Penal Code, and I am
inclined to think that a very strong argument might be maintained in

support of the opinion that these girls, wives though they be, were guilty

of abetment and conspiracy, within the scope and meaning of s. 107. The
convictions, however, under ss. 372 and 373 were altogether mistaken,
and should be set aside.

PEARfeON, J. If, as I understand the referring order to mean, the

evidence establishes no more than this, that the appellants,
"
by falsely

representing certain girls of the Baniah, Dome and other low castes to be

members of Kayasth, Rajput, and Ahir families, induced a number of

Kayasths, Rajputs, and one Ahir to take these girls to wife and to pay
money for them to the appellants in full belief that the representation was

true," then I am clearly of opinion that they cannot be convicted of the

offence defined in s. 372, Indian Penal Code. For conviction of that

offence it must be proved that the accused intended that the minor should

be employed or used for the purpose of prostitution or for some unlawful

and immoral purpose, and knew it to be likely that the minor would be so

employed or used. Not only are we given to understand that evidence of

such intent or knowledge is wanting ;
but it would seem that under the

circumstances such intent or knowledge cannot certainly be presumed.
The girls were disposed of for the purpose of being married, and, although
the marriages might have been objectionable under Hindu law on the

ground [697] of the inequality in respect of social status of the respective

parties to them, it does not appear that they would have been wholly
invalid. The offence of which the appellants were apparently guilty was

cheating as defined in s. 415, Indian Penal Code.
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SPANKIE, J. I concur in the opinion of Mr. Justice Pearson. 1880

OLDPIELD, J. If the accused intended bona /Wethab the girls should FEB. 9.

be taken in marriage, although, by reason of difference of caste, no legal

marriage might take place under Hindu law (and on this point it is FULL
unnecessary to give an opinion), yet the accused will not be guilty of an BENCH.
offence under ss. 372 and 373, Indian Penal Code, for it cannot be said

that they acted with intent that the girls should be employed or used for 2 A. 694

purpose of prostitution or for any unlawful and immoral purpose, or that; (F.B.),

they knew it to be likely that they would be employed or used for such

purpose. The reference does nob require us to go further in our reply or to

say what offence under the Penal Code the accused may have committed.

STRAIGHT, J. Upon the question I have submitted to the Full

Bench in this reference, I am of opinion, that the convictions under
ss. 372 and 373 cannot be sustained. The main object and real intent of

the accused was to get money and the representations made were merely
the means to that end. I do not think it can be said, that the prohibited
act was done with the intent, that the minor should be used for an

"
un-

lawful and immoral purpose." All the false statements were directed to

convincing the proposed purchasers of the girls of their caste qualifications

for marriage, and the Sassions Judge specifically found that the buyers
were deaeived. This is clear from the fact, that in each case the ceremony
of marriage was gone through with all the accustomed formalities attending
such proceedings, and it is equally plain, that the accused, never contem-

plating that discovery of their frauds would take place, intended, that

the girls should live as the wives of their purchasers. It was con-

tended by the Junior Government Pleader, that, as in point of fact no

proper or recognizable marriage could take place between persons of these

different castes, the accused must be assumed to have intended the

[698] natural consequences of their acts, namely, that the ultimate posi-

tion of the girls would bs that of mere mistresses. Even if this be so,

which I very much doubt, it cannot be said, that that is an "unlawful
and immoral purpose.

"
Ib may be immoral, but it is impossible to say it

is unlawful. The mischief aimed at by these sections was traffic in female

minors for purposes of
"
prostitution

"
that is, in its perfectly well-under-

stood sense, "or for any unlawful and immoral purpose" of a like

description. But here a form of marriage, no matter what its precise
character was, was gone through, and though the men who took part in

it have been punished by being put out of caste for disregarding the rules

and regulations of their community, it does not appear to me, that the

girls should, for the purposes of the law, be regarded as any the less the

wives of those excommunicated persons.

Entertaining the views I do, I am of opinion that the convictions

under ss. 372 and 373, Penal Code, must be set aside.
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APPEL- Before Mr, Justice Spankie and Mr. Justice Straight.

LATE

CIVIL JANKI DAS (Defendant) v. BADRI NATH (Plaintiff).*'

[llth February, 1880.]
A B RQQ

Suit, for money charged on immoveable property Jurisdiction Mortgage First and
second mortgages Sales in execution of decrees enforcing mortgages Auction-

purchasers.

Held that a suit for money charged on immoveabie property in which the

money did not exceed Ha. 1,000, although the value of the immoveable property
did exceed that sum, was cognizable by a Munsif, such property being situate

within the local limits of his jurisdiction.

Certain immoveable property was sold on the same day in the execution of

two decrees, one of which enforced a charge upon such property created in 1864

and the other a charge created in 1867. Held that the purchaser of such pro-

perty at the sale in the execution of the decree, which enforced the earlier charge,
was entitled to the possession of such property in preference to the purchaser of

it at the sale in the execution of the decree which enforced the later charger,

notwithstanding the latter had obtained possession of the property in virtue of

his purchase. Ajoodhya Pershad v. Moracha Kooer (1), distinguished,

[F., 15 0. 104 (106); 8 Ind. Gas. 973 = 5 L.B.R. 208 ; R., 13 C.L.J. 505 = 10 Ind. Gas.

990.]

[699] ON the 14bh November, 1864, one Chotay Lai executed a

bond in favour of Munni Bibi in which be promised to pay ber Rs. 500
with interest at two per cent, per mensem within two years, and in which
he hypothecated his proprietary interests in a certain house, situate at

Allahabad, as collateral security for such payment. On the 24th June,

1867, Chotay Lai executed a bond in favour of Janki Das, the defendant

in this suit, in which be promised to pay him Es. 1,800 with interest at

one per cent, per mensem within seven years, and in which he hypothe-
cated a moiety of the same house as collateral security for such payment.
Munni Bibi sued Chotay Lai on her bond, in the Court of the Munsif
of Allahabad, for Rs. 720, and obtained a decree on the 9th March,
1872, giving her a lien on the hypothecated property for that amount.
Janki Das subsequently sued Chotay Lai on his bond in the Court of the

Subordinate Judge of Allahabad, and obtained a decree on the 1st August,

1874, giving him a lien on the hypothecated property for the amount; of

the decree. On the 10th December, 1877, a moiety of the house, being
the interest of Chotay Lai therein, was put up for sale in the execution of

Munni Bibi's decree under the order of the Munsif, and was purchased

by the plaintiff in this suit, Badri Nafch. On the same day the same pro-

perty was put up for sale in the execution of Janki Das' decree under the

order of the Subordinate Judge and was purchased by Janki Das, who
obtained possession of the property in virtue of his purchase. Badri Nath,
on endeavouring to obtain possession of the property in virtue of his

purchase, was resisted by -Tanki Das. On bis complaint the Munsif

inquired into the matter of the resistance and made an order against him.

He accordingly brought the present suit against Janki Das to establish

* Second Appeal, No. 785 of 1879, from a decree of H. Lushington, Esq , Judge of

Allahabad, dated the 6th May, 1879, reversing a decree of G. E. Knox, Esq.,
Subordinate Judge, dated the 24th December, 1878.

(1) 25 W.R, 254.
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his right to the possession of a moiefcy of the house. The defendant stated

in his defence to the suit as follows :

"
Chotay Lai, the judgment-debtor

and original owner of the house in dispute, was indebted to several

creditors : to defraud those creditors of thair just dues and to secure his

house from attachment, he executed, without consideration or any money
paid, under false language and with dishonest intent, a bond in favour of

Munni Bibi, his sister ; this bond after execution and registration he kept
in bis own possession; as [700] soon as the creditors came down upon
him he borrowed from Ram Prasad, brother of the defendant, Es. 1,000

through Munni Bibi, and executed a bond for the same
;
this bond bears

date 24th Jane, 1867.; a short time before the date for paying this bond
fell due, he got Munni Bibi to bring a case against him founded upon the

bond in her favour and caused a decree to be passed against him on the

9th March, 1872 ;
Munni Bibi, her mother, and the judgment-debtor

himself have told many persons that the bond in favour of Munni Bibi

was written only to keep the property from attachment, and that no
consideration ever passed for the same : as the bond upon which the

decree was passed under which plaintiff eventually became a purchaser
was one without consideration and collusive, it follows that rights resting

upon the auction under such circumstances can bear no comparison with

defendant's claim, which is a just one and free from all taint of collusion :

further the plaintiff by another act of collusion caused the house to fetch

at auction a much lower sum than it was really worth."

The issues fixed by the Subordinate Judge were (i) which of the two
decrees confers a prior right upon the purchaser, and (ii) was the decree

passed by the Munsif of Allahabad on the 9th March, 1872, one within

the jurisdiction of that Court. The Subordinate Judge dismissed the plaint-

iff's claim for the reasons stated in the following extract from his judg-
ment :

"
In this case the rival applicants for possession of the same half

of a house situate in the city of Allahabad are Badri Nath and Janki Das.

They both base their claims upon a purchase at open auction held by two
different Civil Courts on one and the same day. There is no evidence

tendered to show whether there was any priority of time in the sale. It

is, however, undisputed that Janki Das was the first to obtain possession
and that he has been in possession ever since. Being a possessor with a

title it is incumbent upon the plaintiff to show that he has a better title

under which to demand the re-conveyance of the property from defendant

to himself. The position in which defendant stands is briefly

this. There has been a public avowal of a sale between the Civil Court

as agent for the judgment-debtor and the defendant as vendee. The
transfer was at once [701] complete. It was perfected by possession,

and the defendant can now only be compelled to re-convey to a prior

vendee. If the plaintiff could show such priority he ought to have done so.

Instead of this he has confined himself to showing that the decree under

which he purchased proceeds from a bond of an earlier date than the bond
which led to the execution and sale under which defendant purchased.
There might have been some object in this had he been striving to

establish a charge upon the property in dispute. The bond was not in

his favour, but in favour of Munni Bibi, and even to her it gave only a

lien upon the house hypothecated therein. The document, which stands

upon the file as exhibit A, shows that the mortgage in favour of the lady

was a simple mortgage in which the borrower bound himself personally

for the repayment of the loan with interest, and pledged his land as a

collateral security for such repayment. Under Buo'h a mortgage, as

1027
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1880 Mr. Macpherson (1) shows, the mortgagee, having obtained a decree,
FEB. 11. proceeds in execution to sell the land and out of the proceeds of the

sale to satisfy bis claim.
"
Munni Bibi's right was nothing more than a right to certain money

with interest. She never had possession of the land, nor could she ever

obtain possession unless she proceeded at the sale to become the vendee.

Nor was her position altered by the decree which was correctly given in

2 A. 698. Me first instance against the person of the mortgagor. We come lastly

to the sale, and here for the first time we have a starting of possession in

favour (f plaintiff against the vendor. It has, however, been already
shown that, for all that has ever been shown to the Court, the plaintiff's

and defendant's starting point were one and the same ; anyhow, the

defendant being in possession, plaintiff must show his priority. The
burden being upon him and not having been discharged, the Court finda

the first iss-ue against him.
"
As regards the second issue, it is unnecessary here to enter into the

grounds upon which the Court holds it hus cognizance. The plaintiff

maintains the Court has cognizance and the Court [702] agrees with him
on the point. Having, however, found against him on the first issue

there is no need to pursue this issue further.
"

On appeal by the plaintiff the lower appellate Court held that he was
entitled to the possession of the property in suit, having purchased it at

a sale effected to discharge a lien created prior to the lien in discharge
of which the sale at which the defendant had purchased was effected.

Tne defendant appealed to the High Court.

Mr. Colvin, for the anpellant.
Bibus Oprokash Ghandar Mukarji and Bam Das Chakarbati, and

Munsbi Bam Prasad, for the respondent.

JUDGMENT.
The judgment of the High Court (SPANKIE, J., and STRAIGHT, J.)

was drliver-d by
SPANKIK, J. In dealing with the pleas in appeal it is necessary to

see what, was the defence set up. It was briefly as follows ;
that Chotay

LH! the judgment-debtor and original owner of the house in dispute was
indebted to several creditors, and, to defraud them and secure his

bouse from attachment, he dishonestly executed a bond hypothecating the

bouse to Munni Bibi, his sister, without any consideration, the transac-

tion being altogether fraudulent. He retained possession of the bond, but,

when pressed by his creditors, he borrowed from Ram Prasad, the brother

of defendant, Bs. 1,000, through Munni Bibi, and executed a bond for

that sum. The bond is dated 24th June, 1867. Before the bond fell due
the judgment-debtor caused Munni Bibi to bring a suit against him
founded upon the bond which he had given her and on the 9uh March*
1872, a decree was given against him.

Now the plaintiff's case is that the bond under which the decree was
executed and sale in his favour was had is dated 14th November, 1864.

Both plaintiff and defandant are auction-purchasers upon the same day in

execution of decrees. The decrees are of two different Courts. The

plaintiff i urchased in execution of the decree of the Munsif upon the bond,
dated 14th November, 1864, and the defendant purchased in execution of

the decree of the Subordinate Judge upon the bond executed on the 24th

(1) Macpherson on Mortgages, 2d Ed., p. 13.
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June, [703] 1867. In both bonds there was an hypothecation of the 1880

house as security for the payment of the debt. FEB. !!

The Subordinate Judge on the 28th November, 1878, laid down the

following issue :

"
Which of the two decrees confers a prior right upon the

purchaser." On the 18th December he added this issue,
"
Was the decree

passed by the Munsif of Allahabad on the 9oh March, 1872, one within the

jurisdiction of that Court." The second issue was added because in the

first instance the property was valued at Eg. 1,200 by the Mucsif. and the 2 A. 698.

plaint was returned by him on the ground that the claim was beyond his

jurisdiction. The Subordinate Judge found that there was no evidence to

show that there was any priority in the time in favour of one auction-

purchaser over the other. But Janki Das, defendant, obtained possession

first, under his sale, and, therefore, as Janki Das was a purchaser with

title, the plaintiff was bound to show a bebter title, if he desired to

secure the property for himself. In coming to a conclusion upon this

point the Subordinate Judge appears to have made a mistake in assuming
that in the decree of the 9th March, 1872, there had been no decree

against the property hypothecated as security in the bond dated the 14th

November, 1864. Ha seems to hold that the plaintiff failed to prove any
priority of lien, and, as defendant had obtained possession in execution as

auction-purchaser, his possession could not be disturbed. Tha Subordi-

nate Judge did not think it necessary to express his reason for holding
that the Munsif of Allahabad had jurisdiction in the suit in which he

made the decree of the 9th March, 1872, at the same time he held that

there had been jurisdiction. The first Court then dismissed the suit on
the ground that plaintiff had established no title as against defendant. In

appeal the Judge reversed the decision of the Subordinate Judge, and
decreed the claim in favour of plaintiff. The lower appellate Court held

that the decrees were not money decrees, but both had been made in suits

to recover money by enforcing the security hypothecated in the bonds

upon which the claims were based, and that priority would be found

according to the dates of the respective bonds. The plaintiff as auction-

purchaser in execution of a decree against person and property hypothe-

[704f]cated in a bond dated 14th November, 1864, would thus have a

prior title as against an auction-purchaser in execution similarly situated

in execution of a decree under a bond dated 14th June, 1867, the sale to

satisfy a prior incumbrance being preferred to that satisfying a subsequent
incumbrance.

The first plea for determination is the fifth in the memorandum of

appeal, that of jurisdiction. There can be no doubt (assuming that we
could go behind the decree of the 9th March, 1872) that the Munaif had

jurisdiction. The claim was for money and to enforce the security, the

property hypothecated being within the jurisdiction of the Court. The
cases cited by defendant appellant's counsel do not apply. The Calcutta

Court (Petition of S. J. Leslie (1) has ruled that a suit brought upon a mort-

gage praying for a decree for the amount due under it, and also that in

default of payment the land might be sold, was a suit for land within the

meaning of s. 15, Act VIII of 1859,* and was rightly brought in the

Court of the district within which the land is situate. The question there

was one of territorial jurisdiction ; no such difficulty arises in this case.

So again the Full Bench decision of the Presidency Court in Surwar
Husain Khan v. Shahzada Gholam Mahomed (2) does not affect this case,

(1) 9 B.L.K. 171. (2) B. L. E. P. B. R. 879.
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1880 for in that suit the question was one of limitation which does not arise

FEB. 11. here. Admitting that the suit is one to enforce a charge upon immove-- able property, and is therefore one for the recovery of an interest in

APPEL- immoveable property, still the claim is to enforce that charge only to the

LATE extent of the debt due, and no further. The property could have been

ClVIL Preserved from attachment and sale by payment of the debt due, which
'

with interest was within the pecuniary jurisdiction of the Munsif's Court.

2 A. 698. ^ne plea, therefore, that the suit upon which the decree on the bond dated
14th November, 1864, was given, and in execution of which the plaintiff

became the auction-purchaser, is barred, because the value of the property
exceeded Es, 1,000, fails.

As to the other pleas, the judgment of the lower appellate Court

decreeing the claim in favour of plaintiff respondent appears to be sound,
and in accordance with the practice of the Courts. [708] The precedents
cited by the appellant, Dayal Jairaj v. Jivraj Batansi (1), do not seem to

apply. There is no question here of notice or no notice of a prior

incurnbrance. The circumstances of this case, such as they are, must be

looked at. Here there was in execution a sale of the same property twice

over under two different decrees of two different Courts, and the question
is whether the auction-purchaser, who has brought the property sold in

execution of a decree charging it for the satisfaction of the debt due under
a bond of much earlier date, is not to be preferred to the auction-purchaser
in execution of a decree to satisfy a more recently executed bond, and on
this point there was really no defence. It has already been noticed at the

commencement of this judgment what was the defence to the suit. It

was contended that the bond on which plaintiff relied was executed

fraudulently, and that the bond upon which defendant relies was free from
all taint of fraud and therefore was to be preferred to that of plaiutiff.

It did not appear to be denied that, if the plaintiff could show a better

title, he was entitled to a decree. The first Court under a misapprehension
as to the nature of the decree holds that the plaintiff had not established

a better title than defendant bad, and therefore the Subordinate Judge
dismissed the claim. The Judge, correcting the error of the Subordinate

Judge as to the nature of the decree, finds that the lien in the plaintiff's

case was of a date prior to that of the lien in the defendant's case, and, as

there appears to be nothing contrary to law in this finding our interference

is not required.
The purchaser at an auction- sale in execution of a decree against a

judgment-debtor is bound to satisfy all charges on the estate purchased
by him which existed at the time of the mortgage, to satisfy which the

property was sold. I have not found any casas exactly analogous to

the present which is somewhat peculiar, the sales being simultaneous,
under different decrees, and in two different Courts. But the principle
above noticed may be applied to the case, and as both parties purchased
the property at auction iu execution of decrees charging it, the plaintiff's

title appears to be superior to that of [706] the defendant, inasmuch as

he purchased in execution of a decree upon a bond of prior date to that

which was the foundation of the* claim that led to a decree in execution

of which defendant purchased. The earlier possession of defendant under

the auction-sale was simply an accident arising out of the simultaneous

sales in two different Courts. I notice a case in the Presidency Court,

Ajoodhya Pershad v. Moraqha Kooer (2), where the claims of both the

(1) 1 B. 237. (2) 25 W.K. 254.
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parties were on bonds specially registered under ss. 52, 53, Act XX of

1866, so that neither decree could have legally imposed any lien on the

property. The estate was sold by auction on two occasions in satisfaction

of two distinct bonds, and the person who bad proceeded on the later-dated

of the two bonds, but who represented the earlier auction-purchaser, had

actually taken possession of the estate. It was held that, though in a

properly brought suit between the parties to declare the property liable for

the amount of the first mortgage, the party in possession would have to

pay to secure his possession, yet be could not be ousted by the opposite

party. This case differs from the present one in so much that the decrees

in the precedent cited must be regarded as money -decrees, whereas in the

present case both decrees charged the property. Moreover in that case

the sales were not simultaneous, but one occurred on 25bh January, 1869,
and the other on the 9th March, 1869. Here it appears to me that I

ought to consider what would have been the effect, if by accident or other-

wise there bad been two simultaneous sales in execution of two decrees

charging property by order of the same Court. In such a case effect

would doubtless have been given to the auction- purchase under the decree

upon the older lien, and, under the circumstances of the case, ib appears
to me that the plaintiff is entitled to claim possession of the property,
and that the sale in favour of defendant should be considered of no effect

as against that in favour of plaintiff, and his possession should be regarded
as not having been acquired under any good title. Here again I should

say once more that the claim was nob resisted by the defendant on the

ground of his title being superior to that of the plaintiff under the sale,

but mainly, if not altogether, on the [707] ground that the decree under

which the plaintiff purchased was a decree obtained in a fraudulent

transaction and therefore should have no force. On this point, if it be

allowed that we could go behind a decree which has nob been set aside,

it is sufficient to say that the Judge has found that the defendant de-

clined to give any evidence in support of the plea of fraud. As he asserted

the fraud be was bound to prove ib ; as he did not even attempt to do so,

there is an end of the plea. I would dismiss the appeal and affirm the

judgment with costs.

Appeal dismissed.

1880
FEB. 11,

2 A. 707,

APPELLATE CIVIL,

Before Mr. Justice Spankie and Mr. Justice Straight.

SAWAI RAM (Plaintiff) v. GIR PRASAD SINGH (Defendant)*
[llth February, 1880.]

Wrongful dispossession of land Compensation for wrongful dispossession Jurisdiction

Act XVIII of 1873 (N.W.P. Bent Act) t s. 95, els. (m) and (n).

In an estate held by 8 as a sub-prdprietor he held certain land with a right of

occupancy. G, the zamindar, obtained a decree against S in a Civil Court for

the possession of the estate, in execution of which he ousted S from the estate

including the land held by him with a right of occupancy. This decree having

APPEL-

LATE

CIVIL.

2 A. 698.

'Second Appeal, No. 991 of 1879, from a decree of C.W. Moore, Esq., Judge of

Aligarb, dated the 28th July 1879, modifying a decree of Maulvi Farid-ud-din Ahmad,
Subordinate Judge of Aligarh. dated the 29th March, 1879.
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been set aside, S recovered the possession of the estate including such land, and
sued G in the Civil Court for the value of the crops standing on such land at the

time he was ousted from it by O, and for the rents of a portion of such land
which O bad let to tenants while in possession of it. Held that the suit was

cognizable by the Civil Court (1) and that G was liable for such rents.

[R., 19 A. 456 (457)
= A.W.N. (1897) 101.]

IN the year 1874 the plaintiff in this suit was in the possession of a

certain estate paying revenue to Government, situate in the Aligarh
district, of which the defendant was the proprietor. At the settlement of

this estate in that year a dispute arose between the plaintiff and the

defendant as to the nature of the former's possession. On the 21st

December, 1874, the Settlement Officer made an order which declared that,

the plaintiff was the lessee of the estate for an indefinite term, and that he
was also an occupancy-tenant of filty-one bighas, ten biswas, of land com-

prised in the estate. The defendant subsequently instituted a suit against the

plaintiff in the Court of the Subordinate Judge of Aligarh, for his ejectment
[708] from the estate and for the cancelment of the Settlement Officer's

order, alleging that the lease under which the plaintiff held rbe estate had

expired. He obtained a decree in this suit on the 29th July, 1876. On the

31st August, 1876, in the execution of this decree, the plaintiff was ejected
from the entire estate including the fifty-one bighas, ten biswas of land.

On the 7th December, 1877, this decree was set aside and the defendant's

suit dismissed by the District Court, on appeal by the plaintiff, which
decided that the plaintiff held the estate, not as a lessee, buh as a sub-

proprietor under a permanent tenure. The District Court's decree was
affirmed by the High Court on the 16th May, 1878. After the passing
of the High Court's decree the plaintiff, on the 4th July, 1878, recovered

the possession of the entire estate. He subsequently, in November, 1878,
instituted the present suit against the defendant in the Court of the

Subordinate Judge of Aligarh, in which he claimed, inter alia, (i) the

value of the crops standing on the fifty-one bighas, ten biswas, of land

at the time the defendant obtained possession of such land in the execu-

tion of the decree dated the 29th July, 1876, alleging that the defendant

had appropriated such crops ; and (ii) the rents of forty-eight bigbas of land,

being a part of the fifty-one bighas, ten biswas, before mentioned, which
the plaintiff alleged had been let by the defendant to tenants. The
Subordinate Judge gave the plaintiff a decree in respect of these claims.

On apceal by the defendant the District Judge dismissed the suit in

respect of these claims for the reasons which appear in the following
extract from his decision :

"
It is to be observed that the plaintiff in this suit has always had

two different rights in this village ; first, his rights as lessee of the zemin-
dars ; secondly, his rights as an occupancy-tenant of fifty-one bighas, ten

biswas of land. With these latter rights the Civil Court has no concern,
nor has any order been passed by, or any claim been made in, any Civil

Court throughout these proceedings which could affect the plaintiff's

possession as an occupancy-tenant of the fifty-one bighas, ten biswas, of

land. The Civil Court's orders have a*lways had reference to the zemindari

rights held by the lessee. It follows, then, that any interference with
the plaintiff's rights as an occupancy-tenant, of which the defendant may
have [709] been guilty, was made by the defendant as zemindar in posses-
sion and had no warrant of the Civil Court to support them. It is clear also

(1) Bee also Kalian Das v. Tika Ram, 2 A. 137.
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that the defendant was in possession as zamindar from August, 1876. It

appears to me that, when in August, 1876, the defendant turned the

plaintiff out of his occupancy-tenancy and seized the standing crops on
the lands comprised therein, the plaintiff might and should have made
applications under s. 95, els. (m) and (n) of Act XVIII of 1873.

Those applications should have been made within six months of the cause
of action (s. 96, e.}, and as those appjications 'might have been made,'
no other Court (s. 95) can take cognizance of the matter to \vhich they
would have referred. It is nothing to the purpose to say that the plaintiff

was awaiting the end of the litigation in the Civil Courts, The action of

the defendant in seizing the crops and turning plaintiff out of his cultivation

was always wrongful. It has not become so only under the Civil Court's

final decree, though that decree may throw a stronger light on the wrong.
I have, therefore, no hesitation in deciding that the claim on account of

the standing crops is not cognizable here, and would be, in my opinion,
barred by limitation, even if the Oourt had jurisdiction, as this seizure of

the standing crops was never ordered by the Court and was outside the

litigation between the parties."
Turning now to the claim of the plaintiff to the rent of the

'

khud-
kasht

'

land, no doubt the defendant had the right to collect the rents

of that land from the plaintiff (if the defendant had not ousted plaintiff),

as long as ho (defendant) was in possession as zamindar, and now that

defendant's possession as zamindar has been restored as lessee, the

plaintiff is entitled to receive from defendant what defendant was entitled

to collect and could accordingly have collected. The lower Court has

found as a fact that the land in question was let by the defendant in 1285
Fasli for Es. 175, and from this fact has deduced that the rent for the rabi

of 1284 Fasli should have been Es. 72-14-0. These, however, are rents

which the defendant collected from tenants-at-will, with whom, so far

as the Civil Court is concerned, he bad no right to deal in connection

with plaintiff's
"
khud-kasht

"
land. These sums in fact represent the

damage resulting to plaintiff, not only from his ejectment from his

C?lO] lease, but also from his
"
khud-kast

"
lands. As already remarked

by this Court, the Court below has no concern with the latter ejectment
and resulting damage."

The question is how much the defendant received from the land

(khud-kasht) as zamindar and by virtue of the rights held to be bis by
the Civil Court.

"
There is no evidence to show. In fact, as regards 1284 Fasli, if the

plaintiff is to be believer!, defendant received nothing but the crops

standing on the Und, a matter I have already disposed of."

Ths plaintiff aopealed to the High Court.

Pandits Ajudhia Nath and Nand Lai, for the appellant.
Pandit Bishambhar Nath and Munshi Kashi Prasad, for the respond-

ent.

JUDGMENT.
The judgment of the High Court (SPANKIB, J., and STRAIGHT, J.),

so far as it is material for the purposes of this report, was as follows :

SPANKIB, J. The facts of the case are very clearly set forth by the

first Court in the elaborate judgment in favour of the plaintiff. In appeal

the Judge modified the first Court's judgment, finding that, when plaintiff

has been dispossessed from the lands comprising his occupancy-right as

tenant, he should have made an application under els. (m) and (n),

1880
FEB. 11.

APPEL-
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2 A. 707-
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1880 s. 95, Act XVIII of 1873, and, as this application might have been made,
FEB. 11. the Civil Court had no jurisdiction to hear this part of the claim, which,

indeed, if the Civil Court could have entertained it, was barred by limita-

tion.

It is contended by the plaintiff that the Civil Court bad full jurisdic-

tion : the plaintiff in bringing this suit had adopted the only course open
to him, his ejectment having been parried out in execution of a decree of

2 A. 707. Court, and this decree having been subsequently set aside : the Judge too

bad erred in holding that the claim was barred by limitation, and in

dismissing the claim on account of the
"
khud-kasht

"
lands.

We are of opinion that the apolications referred to in letters (m)

and (n), for compensation for wrongful dispossession, or for [711] recov-

ery of possession of land of which a tenant has been wrongfully

dispossessed, do not apply to the present case, in which there was no

wrongful dispossession within the meaning of the Rent Act, and that the

claim of the plaintiff was not one for which a remedy was available under

s. 95 of that Act, and, therefore, the Civil Court had jurisdiction. Hold-

ing this view, it follows that the limitation of s. 96 of the Rent Act does

not apply. So, we think that the Judge was wrong in dismissing the

claim for the rent of the
''

khud-kasht" land which defendant let to

tenants. The effect of the decree against the present plaintiff, when exe-

cuted, put him out of possession of the entire estate which be held as

lessee, and defendant took possession of all the lands. Therefore plaintiff

is clearly entitled to a refund of all rents to which the lessee alone had a

claim, if be bad chosen, as defendant did, to let a portion of his sir.

Appeal allowed.

2 A. 711 = 5 Ind. Jur. 324.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

RAM LAKHAN RAI (Plaintiff) v. BANDAN RAI AND OTHERS
(Defendants'}* [16th February, 1880.]

Vendor and Purchaser First and Second Purchasers.

The proprietor of certain immoveable property conveyed it first to one person
and then to another. The first purchaser sued the vendor and the second

purchaser for the possession of the property, alleging that he had been put in

possession of it, but bad been ousted by the second purchaser. Held that the

first sale was not void by reason of the non-payment of the purchase money, and
that, the second sale being invalid as having been made by a person who bad no

rights and interests remaining in the property, the second purchaser was not a

representative of the vendor and entitled to receive the purchase money found to

be still due to him from the first purchaser, and to retain possession of the

property until the receipt of that purchase-money.

[Rel., 7 Ind. Cas. 541 (543)= 6 N.L.R. 98 (101) ; R., 19 C.L.J. 146 = 17 C-W.N. 1161,
6 N.L.R. 98 ;

D
, 18 M. 61 (63).]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

* Second Appeal, No. 725 of 1879, from a decree of Maulvi Abdul Majid Khan.
Subordinate Judge of Ghazipur, dated the 27th March, 1879, modifying a decree of

Maulvi Mir Badshah, Munsif of Saidpur, dated the 1st December, 1878.
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Munshi Hanuman Prasad and Sukh Ram, for the appellant.
Lala Lalta Prasad and Babu Lai Ghand, for the respondents.

JUDGMENT.
[712] The judgment of the High Court (PEARSON, J. and STRAIGHT, J.)

was delivered by
PEARSON, J. The plaintiff sued to recover possession of an eight gan-

das share in rnauza Ohandipur under a sale-deed executed in his favour by
Earn Bakhsh, defendant, on the 7th August, 1874, on the averment that

after his purchase he bad been put in possession of the property, but had
been ousted from it by the other defendants, to whom Earn Bakhsh had

ostensibly conveyed the same property by a sale-deed dated llth December,
1877. The defendant, Earn Bakhsh, admitted the receipt of the sale-

consideration, Es. 600, from the plaintiff, and the truth and justice of his

claim. The other defendants contended that the sale-deed of the 7th August,
1874, had been invalidated by the non-payment of the sale-consideration

therein mentioned, and that consequently Earn Bak sh was competent to

sell the property, the subject thereof, to them, and that they were lawfully
in possession of it under the sale-deed executed in their favour. The Court

of first instance allowing these contentions dismissed the suit with costs.

The lower appellate Court concurred with the Munsif in finding that the

plaintiff had neither paid the sale-price, nor been put in possession of the

property, nor been ejected from it by the second vendees, but i evertheless

held that the vendor was not free or competent to avoid the first sale.

The Subordinate Judge was of opinion that Earn Bakbsh had only a

right to sue for the sale-consideration, or to refuse possession of the

property to the plaintiff until receipt of that consideration. The Subor-

dinate Judge further ruled that the plaintiff was not entitled to obtain

possession of the property without payment of Es. 600, the sale-

consideration, which was payable to the defendants, the second vendees, as

representatives of the vendor, whatever rights and interests he had in the

disputed property against the plaintiff having passed to them, and that

they were accordingly entitled to receive the sale-consideration, or until its

receipt to retain possession of the property in question.
The respondents hava not taken any objections to the lower appellate

Court's decision, and we are bound therefore to accept the ruling that

the first sale is not void by reason of the non-payment of the sale-

consideration, and that the second saie is invalid as [7l3] having been

made by a person who had no rights and interests remaining in the property.

This being so, we cannot assent to the view that the second vendees are

representatives of the vendor and entitled to receive the sale-consideration,

found to be still owing to him, and retain possession of the property in

suit until the receipt of thai; consideration. What he sold to them was
not the right to receive that consideration, but the property in suit. They
were doubtless at liberty to resist the plaintiff's claim on the ground that

the sale made to him had been invalidated by his failure to pay the sale-

price ; but they have not challenged the ruling that it was not so invali-

dated, and they must submit to the conclusion that the sale made to

themselves is invalid, and that they are nob entitled to retain possession

of the property thereunder.

If then they are not entitled to retain possession of the property until

receipt of Es. 600 from the plaintiff, the question remains whether that

sum should be paid to the vendor. To him, if it be due at all, it is due

from the plaintiff, but be admitted its receipt in the Court of first instance,
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and has not claimed it here. From him and not from the plaintiff the

second vendees are entitled to recover the price which they paid to him
for the property, which the lower appellate Court has ruled that he was
not free and competent to sell to them.

For the above reasons we must decree the appeal with costs, and

modify the lower appellate Court's decree by reversing that portion of i6

which directs the plaintiff to pay Rs. 600 and to bear his own costs.

Those costs must be paid by the defendants, second vendees.

Appeal allowed.

2 A. 713 = 5 Ind. Jar. 323.

APPELLATE CRIMINAL.

Before Mr. Justice Pearson.

EMPEESS OF INDIA u. KISHNA AND ANOTHER. [18th February, 1880.]

Act KLVof I860 (Penal Code), s. 201.

K and B, having caused the death of J in a field belonging to B, removed J's

dead body from that field to bis own field with the intention of screening them-
selves from punishment. K was convicted on these facts of an offence [714]
under s. 201 of the Penal Code. Held, that that section referred to persons other
than the actual offenders, and K could not therefore properly be punished under
that section for what he had done to screen himself from punishment. Also

that, as a matter of fact, he did not by removing J's corpse from one field to

another cause any evidence of J's murder which that corpse afforded to disappear,
and his act, although his object may have been to divert suspicion from himself
and B, did not constitute the offence defined in that section.

[P., 8 A. 25'2= A.W.N. (1886)716; 22 C 638(641); R., 1 L.B R. 366; 1 P.R. 1904,
Cr. = 30P.L.R. 1904; 1 8.L.R. 73 (81), Cr.]

THE facts of this case, so far as they are material for the purposes of

this report, were as follows : Kishna and Fauja were charged before

Mr. H. M. Chase, Sessions Judge of Sabaranpur, with the murder of one
Jiwan ; also with the culpable homicide not amounting to murder of Jiwan ;

and also of causing evidence of the commission of those offences to disappear
with intent to screen the offenders an offence punishable under s. 201 of

the Indian Penal Code. With regard to the last charge, it appeared from
the evidence at the trial that the two accused persons, together with one

Bhikan, having caused the death of Jiwan in a field belonging to Bhikan,
had carried his body out of that field and thrown it into his own field.

The Sessions Judge convicted Kishna of the culpable homicide not

amounting to murder of Jiwan, and also, under s. 201 of the Penal Code,
of having, by removing Jiwan's body, caused evidence of the commission
of the culpable homicide to disappear, with the intention of screening
himself from punishment.

Kishna appealed to the High Court.

JUDGMENT.
The Court's judgment, so far as it is material to the purposes of this

report, was as follows :
-

PEARSON, J. No one is present on behalf of the appellant to sup-

port the appeal. The grounds on which the findings of the Sessions

Judge are appealed against are not apparent from the petition of appeal.

Those findings, however, appear tome to be obnoxious to grave objections.
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The appellant has been found guilty of causing the disappearance of 1880

evidence of an offence committed with the intention of screening himself FEB. 18.

and other offenders from legal punishment. Now s. 201, Indian

Penal Code, has been held to refer to persons other than the actual APPEL-
offenders : and therefore the appellant in this case could not properly be LATE
punished for what he [715] may have done to screen himself from

punishment. But, as a matter of fact, be did not, by removing the corpse
of Jiwanfrom one field to another, cause any evidence of Jiwan's murder 2 A. 713-=

which tbat corpse afforded to disappear. His object may have been to 5 ind. Jur.

divert suspicion from himself or from Bhikan ; but his act does not con- 323.

stitute the offence defined in s. 201, Indian Penal Code. The conviction

and sentence under that section are therefore annulled.

2 A. 715.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt. t Chief Justice, and Mr. Justice Spankie.

CHUHAR MAL (Plaintiff) v. MIR AND OTHERS (Defendants)*
[24th February, 1880. j

Bond Interest Penalty.

The obligors of a bond agreed to pay the principal amount by instalments with-
out interest, and in case of default to pay interest at the rate of Rs. 32-0 per
cent, per mensem, and hypothecated immoveable property as security for the

payment of the bond-debt, sufficient (or the discba r
ge of the debt, and furnished

a surety. Held by STUART, C.J., in a suit on the bond, that the principal
amount being payable, in the first instance, without interest, the stipulation to

pay interest at the rate of Rs. 3-^-0 per cent, per mensen, in cise of default, was
a penal one, and reasonable interest should only bs allowed. Held by SPANKIEs
J., that, looking at all the circumstances of the oas, the very high rate of interest

imposed iu case of default should be regarded as penal, and shou'd be reduced.

The Court under tha circumstances allowed interest at the rate of one rupee
percent, per mensem.

[N F., ISA. 232 (255) (P.B.) ; R., 14 Ind. Gas. 511 = 22 M.L.J. 354]

ON the 14th August, 1868, the defendant Mir and one Sumair, as

principals, and one Narpat, as surety, executed a bond in favour of the

plaintiff, in which the defendant Mir and Sumair promised to pay the

plaintiff Rs. 400 by three instalments,
"
and in case of default with future

interest at Rs. 320 per cent, per mensem." As collateral security for

the payment of the "aforesaid amount" they hypothecated certain immove-
ab)e property

"
in lieu of the amount of the bond." Narpafc, as surety,

agreed to pay the amount of this bond in case the principals failed to pay
the

"
aforesaid amount." In July, 1878, the plaintiff instituted [716] the

present suit against the defendant Mir and the persons representing Sumair
and Naroat, who had meanwhile died, claiming to recover on the bond
Rs. 1,477, principal and interest, by the sale of the property hypothecated
in the bond, and from the estate of Narpat. The plaint/iff claimed interest

from the dates the three instalments became due and were not paid at

the rate stipulated in the bond, viz., Rs. 3-20 per cent, per mensem.

Second Appeal, No. 43 of 1879, from a decree of H. M. Chase, E--q., Judge of

Baharanpur, dated the 26th November 1878, affirming a decree of Maulvi Nasir Ali

Khan, Subordinate Judge of Saharanpur, dated the 25th July 1378.
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Both the lower Oourfcs held that this rate wag penal and should not there-

fore be allowed, and awarded interest at the rate only of one rupee per
cent, per mensem.

On appeal by the plaintiff to the High Court it was contended on his

behalf that the stipulated rate of interest was not penal, and the property

hypothecated in the bond being expressly made liable for the payment of

principal and interest, interest at the stipulated rate should have been

awarded ; and that, as the instalments were payable without interest, the

rate of interest claimed could not be considered unfair and excessive.

Munshi Hanuman Pfa&ad and Pandit Bishambhar Nath, for the

appellant.
Shah Asad Ali, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

STUART, 0. J. It is clear that the defendants, who are the debtors

under the hypothecation-bond, have baen taken advantage of by their

greedy and unscrupulous lender. Bat, if there were nothing else in the

case than the mare stipulation for a high rate of interest, it might be

difficult to hold that the plaintiff was not entitled to recover on that

footing, the usury laws having been repealed, and parties generally in such

transactions being left to their contracts. But here there appears to be a

peculiarity which takes his case out of the general category to which I

have referred. As I understand, the money was lent in the first instance

without interest, and, that being so, the subsequent stipulation for

Rs. 3-2-0 per cent, per mensem, to be enforced on the defendant's default

in paying the instalments, appears to me to be not only penal, but really

in the nature of a fraud on the main contract, and interest should be

reduced to what is reasonable under all the circumstances. [717] I

agree with the lower Courts in thinking that one per cent, cer mensem
would be sufficient, and to this rate my colleague Mr. Justice Spankie is

willing to reduce the interest. After date of decree of the first Court six

per cent, per annum to bo allowed. The judgments of the lower Courts

will therefore stand and the present appeal is dismissed with costs.

SPANKIE, J. Plaintiff-appellant sued defendants-respondents on a bond
executed by Mir and Sumair on the 14tb August, 1868, for Rs. 400 payable

by instalments without interest, and stipulating, in case of default, that

the obligors would pay interest at Bs. 3-2-0 per cent, per mensem.
The obligors hypothecated twenty-nine bighas of land in mauza Mirzapur,
as security for the payment 'of the debt. One Narpat was also surety.

Sumair and Narpat are both dead, leaving Khushal and others, defend-

ants, their sons, in possession of their property.
Mir admitted the bond and also that he was in possession of the estate

of Sumair, deceased. He contended, however, that he had only received

Rs. 250, out of the Rs. 400 borrowed, as Narpat, the surety, had to take

Rs. 150
;
and he further urged that the provision in the bond for such

extortionate interest was penal. Khushal, as heir of Narpat, admitted
the bond, but pleaded that the debt should ba recovered from the debtors,

and, if that could not be done, he was liable for the balance.

The only question now before us in second appeal relates to the

interest. The first Court held the condition in the bond to be a penal

provision and would not allow it. In appeal the Judge affirmed the

decree of the first Court, holding that the rate of interest amounted to

a penalty and was excessive.
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It is contended by the plaintiff that the ruling of the Courts below
as to the interest is erroneous. The property hypothecated in the bond
was expressly made liable for the payment of principal and interest, and
therefore the plaintiff is at liberty to recover the rate stipulated therein.

Looking at all the circumstances of the case, and the terms of the

contract, which are much in favour of the obligee, as the pro- [718]perty
of the obligors, sufficient for the discharge of the debt, is hypothecated to

him in the deed, and besides this another person became surety, I am
disposed to regard the very high rate of interest imposed in case of default

as being of a penal character. At the same time the money was lent in

the first instance without interest, and the deed hypothecates the property
both for the payment of the debt and interest ; the appellant therefore

may have some ground for contending that the interest named in the

bond is the consideration agreed to be paid by the borrower to the lender

for the use of the money. Still the rate of interest imposed by the terms

of the bond is so excessively high, and specially so when the security

appears to be good and the risk therefore less, that it seems impossible
not to regard the clause respecting interest as a penal one, in case of

default, and as there was default, I would give the plaintiff-appellant
reasonable compensation, and this I think would be half the rate imposed
by the bond to the date of the decree of the Court of first instance, and
after that I wouM allow interest at six per cent, per mensem. But if the

learned Chief Justice considers that a less rate should be allowed, I am
willing to reduce it to twelve per cent.

Appeal dismissed.

2 A. 718.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

SHEO PRASAD AND ANOTHER (Plaintiffs) v. UDAI SINGH (Defendant)*
[25th February, 1880.]

Vendor and purchaser Transfer of immoveable property Specific performance of con-

tractAct XV of 1877 (Limitation Act), sch. ii, arts. 113, 136, 144.

On the 27th October, 1865, the vendor of certain immoveable property executed
a conveyance of such property to the purchasers. On that date the vendor was
not in possession of the property, although his title to it had been adjudged by a

decree against which an appeal was pending. Tbe conveyance did not contain

any express promise or undertaking on the vendor's part to put the purchasers
into possession. On the 24th February, 1870. the vendor obtained possession of

the larger portion of the property and on the 23rd August, 1872, of the remainder.

On the 5th Ostober, 1877, the purchasers sued the vendor for the possession of

the property, stating that
"
possession was agreed to be delivered on the receipt of

possession by the vendor," and that the cause of action was that the vendor had
not put them into possession. Held that the suit was not one for [719] the

specific performance of a contract to deliver possession to which art, 113 of sch. ii

of Act XV of 1877 was applicable, but one to obtain possession in virtue of the

right and title conveyed to the purchasers to which either arts. 136 or 144 of

ech. ii of that Act was applicable, and that, whichever of them was applicable,

the suit was within time.

[Rel. on, 33 A. 224 = 7 A. L.J. 1184 = 8 Ind. Cas. 1095; R., 13 B. 424 (428); 15 B.

261(264); IOC. 218(224); 9 Ind. Cas. 238 = 18 P.R. 1911-92 P.L.R. 1911 =
45 P.W.R. 1911 ; 5 Ind. Cas. 273 (275).]
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First Appeal, No. 55 of 1879, from a decree of Babu KashiNath Biswas, Subordi-

nate Judge of Meerut, dated the 17th February, 1S79.
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THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court, to which the plaintiffs appealed
from the decree of the Court of first instance dismissing their suit.

The Junior Government Pleader (Babu Dwarka Nath Banarji),
Pandib Ajudhia Nath, and Babu Oprokash Chundar Mukarji, for the

appellants.
Tee Senior Government Pleader (Lala Juala Prasad), for the

respondent.

JUDGMENT.
The judgment of the High Court (PEARSON, J., and STRAIGHT, J.)

was delivered by
PEARSON, J. This purports to be a suit to obtain possession of

landed property sold by the defendant to the plaintiffs on the 27th October.

1865. On that date the vendor was not in possession of the property,

although his title to it had ben adjudged by a decree of the late Sudder

Dewany Adawlat, North-Western Provinces, dated 9r,h August, 1864,

against which an appeal was pending before the Privy Council. But he

obtained possession of the larger portion of the property on the 24th

February, 1870, and of the remainder on the 23rd August, 1872, and the

cause of action in this suit is that he has not put the plaintiffs in possession
of it.

The lower Court has held the suit to be one for the specific perform-
ance of a contract to which art. 113, sch. ii, Act XV of 1877, is appli-

cable, and has dismissed the suit as barred by efflux of time, it having
been instituted on the 5th October, 1877, or more than three years after

the dates above mentioned.

On examining the dee! of sale, we find that it does not contain any
express promise or undertaking on the vendor's part to put the vendees in

possession. It recites that he has sold to them and received the sale-con-

sideration, and goes on to declare that they, [720] regarding themselves as

the absolute proprietors thereof, shall remain in possession of it from the

date on which he may obtain possession of it in execution of the decree

aforesaid.

Such being the terms of the deed, the plaintiffs are not in a position
to sue that the defendant may be compelled to put them in possession in

fulfilment of a specific engagement to do so, nor is such the prayer of

their plaint. As we have already observed, they sue to obtain possession
in virtue of the right and title conveyed to them by the sale-deed.

In the 3rd paragraph of the plaint they say that the possession was

agreed to be delivered "on the receipt of possession by the vendor," but
;

inasmuch as there was not really any such express agreement, we must
understand what they say to mean no more than thut he was bound by
an implied agreement to put them in possession.

Taking this view of the nature of the suit, we are unable to concur
in the ruling that art. 113, sch. ii, Act XV of 1877 is applicable to ifc,

and we rule that either art. 136 or art. 144 is applicable, and that,

whichever of thern be applicable, the suit is within time. (The judgment
then proceeded to determine the appeal on its merits).
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2 A. 720 (F.B.). 1080

FULL BENCH. FEB - 28 -

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, FULL
Mr. Justice Spankie, Mr. Justice Oldfleld and Mr. Justice Straight. BENCH.

EAM PRASAD (Defendant) v. SUKH DAI (Plaintiff)*
21.720

[28th February, 1880.]
(FtB ')>

Declaratory decree Consequential relief ActVII 0/1870 (Court Fees Act) s. 7, cl. iv(c)
and sch. (ii), art. 17 (iii) Suit to establish right to attached property Act X of
1877 (Civil Procedure Code), s. 283.

In a suit, under s. 283 of Act X of 1877, for a declaration of her proprietary
right to certain immoveable property attached in the execution of a decree, the

plaintiff asked that the property might be "
protected from sale." Held that

consequential relief was claimed in the suit and court-fees were therefore*

leviable under s. 7, cl. iv (c), and not under sch. ii, art. 17 (iii) of Act VII of

1870.

tOverr., 16 A. 308 (312) (F.B ) ; P., 12 A. 129 (163) (F.B.) ; R., 16 B. 608 (616, 617) ;

31 B. 73 (77) = 8 Bom.L.R. 885 ; 31 C. 511 (515) ; D., 20 B. 736 (741).]

[721] THIS was a reference to the Full Bench arising out of the

following facts : A certain dwelling-house having been attached in the
execution of a decree as the property of one Ram Dial, the plaintiff

claimed to be the owner of the house under a gift. The Court executing
the decree disallowed this claim. Tnereupon the plaintiff instituted the

present suit against the defendant, the decreeholder, in which she claimed
that her proprietary right under the gift might be declared, and the house
be

'

protected from sale." She paid in respect of her plaint the ad valorem
fee computed on the market-value of the house leviable under the Court
Fees' Act. The Court of first instance gave the plaintiff a, decree as

claimed. On appeal by the defendant the lower appellate Court affirmed

this decree. On appeal to the High Court from the decree of the lower

appellate Court the defendant only paid on his memorandum of appeal the

fixed fee leviable in a suit to obtain a declaratory decree, where no conse-

quential relief is prayed. The taxing-officer of the High Court reported
that the proper fee leviable on the memorandum of appeal had not been

paid, inasmuch as consequential relief was prayed. The Division Bench
(STUART, C. J. and SPANKIK, J.) before which the appeal came referred

the case to the Full Bench, the order of reference being as follows :

"
Finding that the rulings of this Court S. A. No. 168* of 1879, decided

the 13th May, 1880 (1) : S. A. No. 296 of 1879, decided the 29th July,
1879 (1) : S. A. 334 of 1879, decided the 22nd August, 1879 (1) : S. A.

No. 384 of 1879, decide i the 1st August, 1879 (1) are contradictory as

regards the principle on which court-fees are payable in suits under
s. 283 of the Code of Civil Procedure, and that some of them are opposed to

rulings of other High Courts Jai Narayan Girt v. Grish Ghandur
Myti (2) ; Thakur Din Tiwary v. Naivab Syed Ali Hussain (3) ; Bahur-un-
nissa Bibi v. Karim-un-nissa Khatun (4); Bank of Hindustan v. Premchand
Baichand (5) we refer for the consideration of a Full Bench the question

* Second Appeal, No. 499 of 1879, from a decree of J.rf. Prinsep, Esq.. Judge of

Cawnpore, dated the 24th February 1879, affirming a decree of Babu Bam Kali
Chaudhri, Subordinate Judge of Cawnpore, dated the 3rd May 1878.

(1) Unreported (2) 22 W.B. 438. (3) 21 W.B. 340.

(4) 19 W.R. 18. (5) 5 B.H.C.B. O.O.J. 88.
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FEB. 28. under cl. iii, art. 17, scb. ii, Act VII of 1870."

The following judgments were delivered by the Full Bench :

JUDGMENTS.
BENCH.

[722] STUART, C. J. Since this case was before Spankie, J., and
2 A. 720 myself I have had an opportunity of perusing the plaint, and it cannot be

(F.Bv). doubted that by it, not only a declaration of right, but that consequential
relief is also prayed for. And I may observe that in my opinion the

plaintiff was quite entitled to frame her suit in this form and was in no

Way bound to await the eventualities of a mere declaration of right ;
and

she appears to me to have wisely considered that her object would be

most effectually attained by a plaint in the form which she adopted.

The plaint shows how Sukh Dai the plaintiff acquired the house, which
is the subject of the suit, and that her claim as owner had been interfered

with by the action of the purchaser of a decree against the house, or

rather one-third of it, and that she bad applied to have the sale postponed,
but that the Munsif had rejected her application. The plaintiff therefore

prays for the following relief :

"
That her right be established in respect

of the said house, or one-third of tha said house, valuing Rs. 1,333-5-4,

by virtue of the deed of gift dated the 26th March 1873, and for her

possession and enjoyment thereof being protected from sale be established."

There cannot be a doubt that consequential and substantial relief is here

asked for. and that the Court-fee payable is that provided by cl. iv (c),

s. 7 of the Court Fees' Act, and that cl. iii, art. 17, scb. ii of the same
Act has no application.

This is my clear opinion irrespective of any rulings on the subject by
this or by any other of the High Courts. But I have looked into all

those printed for us in this case, and they all appear to me to have been

correctly decided and to be in strict consistence with the opinion I have
formed and stated in the present case, not even excepting the ruling by
Pearson, J., and Turner, J., in Chunia v. Ram Dial(l), for in that case all

that was prayed for was a mere declaration of right. The decision of the

Privy Council of the 6th March 1874, Thakur Din Tiwary v. Nawab
Syed Ali Husain (2), as also the rulings by the Calcutta and Bombay
High Courts are as satisfactory as they are to my mind conclusive.

PEARSON, J. In the suit out of which this appeal has arisen

it would seem that the plaint asked, not only for a declaration of

[723] the plaintiff's right to the property in queotion, but also for its

protection or exemption from sale in execution of the defendant's decree.

The latter prayer was, in my opinion, superfluous ; for, if the plaintiff

succeeded in obtaining a decree declaratory of bis right, he could on the

strength thereof apply to the Court executing the decree to release the

property from attachment and to refuse to proceed to the sale thereof. As,

however, he was so ill-advised in framing his suit as to pray for conse-

quential relief which he did not need to obtain by means of the decree

passed in the suit, it is impossible to hold that his suit is not one of the

nature described under letter c, cl. iv, s. 7 of the Court Fees Act. I

confine my remarks to the particular case under reference, and refrain

from noticing or commenting on the decisions to which our attention has

been drawn. The distinction between suits under letter c, cl. iv, s. 7,

and suits under cl. iii, art. 17, scb. ii of the Act is plain ; the former are

(1) 1 A. 360. (2) 21 W R. 840.
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suits for a declaratory decree where consequential relief is prayed ; the 1880
latter are suits of the like kind where no consequential relief is prayed. FEB. 28.

There is no scope for argument in the matter.

SPANKIE, J. I concur, FULL
OLDFIELD, J. I am of opinion that in this case, looking to the relief BENCH,

sought, there is a claim for consequential relief, and the court-fees should
'

be levied under letter c, cl. iv, s. 7 of the Court Fees Act. 2 A. 720>

STRAIGHT, J. Plaintiff rightly estimated the nature of the relief she (F.B.).

was seeking in her suit, by paying a court-fee of Rs. 60-12-0 in the first

Court. It was not a mere declaration of her right at which she. aimed,
but sbe sought; consequential relief as well. The defendant-appellant has
therefore inadequately stamped his petition of appeal and he will have to

make up the deficiency.

2 A. 723 (F.B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie, Mr, Justice Old-field, and Mr. Justice Straight.

EMPRESS OF INDIA v. RAM KUAR. [8th March, 1880.]

Buying or disposing of a person as a slave Act XLV of 1860 (Penal Code), s. 370.

R, having obtained possession of D, a girl about eleven years of age, disposed
of her to a third person, for value, with intent that suoh person [724] should

marry her, and suoh person received her with that intent. Held that R could
not be convicted of disposing of D as a slave under s. 370 of the Indian Penal
Code. Queen v. Mirza Sikundur Bukhut (1) remarked upon.

[R. t 7 M. 277 (279) = 1 Weir 356.]

THIS was a case called for by Spankie, J., under s. 294 of Act X of

1872 and subsequently referred by him to the Full Bench. The accused

Ram Kuar had been convicted by Mr. W. C. Turner, Sessions Judge of

Agra, of disposing of one Daoki as a slave, an offence punishable under
s. 370 of the Indian Penal Code. The main facts upon which this convic-

tion was based were as follows: The accused, on a certain day, in the

town of Agra, met Deoki, who was a married girl, aged about eleven years,

and living with her uncle, and telling her that she would" provide well for

her, took her, against her will, to the house of one Udai Ram a Jat by
caste. There the accused, alleging that Deoki was a Jat whereas she

was in fact a Gararia, disposed of her to Udai Ram's brother, with a

view to marriage, for Rs. 4 and a buffalo. The following extract from

the Sessions Judge's judgment contains the grounds upon which he con-

victed the accused under s. 370 of the Indian Penal Code: "Apparently

by this section the traffic in all human beings is prohibited, and when the

substance of the transaction is an attempt to give a property in the person
and services of a human being, that person is disposed of as a slave

within the meaning of this section, whatever force the Parties to the

transaction may attempt to give it. In the present case, it is clear that

Ram Kuar took this young girl, who was at the time without protection,

and, for a consideration, disposed of her to a Jat , knowing at the time that

(1) H.C.R.N.W.P. 1871, p. 146.
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the girl was not by caste a Jat but a Gararia.
within the meaning of this section."

Her conduct brings her

ORDER OF REFERENCE.
The order referring the case to the Full Bench was as follows :

SPANKIE, J. Upon the facts found in this case I have come to the

conclusion, as at present; advised, that the conviction under s. 370 of the

Penal Code ought not to ba maintained. Ic cannot, I think, be said

that there was in the transaction any buying or disposing of the girl as a

slave. The section was not, in my opinion, intended to apply to such a

case as the one before me. But I have [725] found a decision of a Bench
of this Court, which, there can be no doubt;, supports the view taken by.
the Sessions Judge in this case. The decision to which I refer will be

found in the volume of this Court's Reports for 1871, and at p. 146,

Queen v. Sikundur Bukut.

The learned Judges in that decision remarked thaUt was "urge! that

to constitute a person a slave, not only must liberty of action be denied to

him, but a right asserted to dispose of his life, his labour, and his property.
It is true that; a condition of absolute slavery would be so defined, but

slavery is a condition which admits of degrees. A person is treated as a

slave if another asserts an absolute right to restrain his personal liberty,

and to dispose of his labour against his will, unless that right is conferred

by law, as in the case of a parent, or guardian, or a jailor. It appears to

us that the appellant asserted a right to restrain the liberty of Musammat
Paigya, and to dispose of her labour, and that she was detained in his

house as a slave." In the present case the Sessions Judge seems to have
had this judgment before him, and as it was the decision of a Divisional

Bench (although at present I cannot agree that s. 370 meets either that

or the case now before me), I am unwilling to dispose of the latter,

without asking for the opinion of a Full Bench of the Court on the subject.

I reserve for the present any expression of my reasons for thinking that

s. 370 does not apply to the ordinary circumstances of kidnapping and

disposing of young females to persons, either to be their wives or the

wives of members of their families, or as mistresses, as the case may be.

It is desirable that tha case should be placed before the Court with as

little delay as possible, as two cases in Criminal Revision are pending,
which would be disposed of on 'my receiving the Full Court's judgment
on the point submitted.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

STUART, C. J. The conviction in this case under s. 370, Indian

Penal Code, cannot for a moment stand. The offence, if any, appears to

have been one of kidnapping or abduction, but there is not a single ele-

ment of the legal conception of slavery to be found under the facts. The

Judge, in coming to his utterly mistaken conclusion [726] that Deoki

had been treated as a slave within the legal meaning of that status, was

probably influenced by what I must call the extraordinary ruling by a

Bench of this Court in the case of Queen v. Mirza Sikundur Bukhut (1).

That was, indeed, really a much stronger case than the present, and yet

it, too, was obviously a case not of slavery but of kidnapping or abduction.

It is exoeeiingly difficult to understand what is meant by s. 370, Indian

(1) H.O.R., N.W.P., 1871, p. 146.
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Penal Code. That section provides that
"
whoever imports, exports,

removes, buys, sells, or disposes of, any person as a slave, or accepts,

receives, or detains against his will any person as a slave, shall be

punished with imprisonment of either description for a term which may
extend to soven years, and shall also be liable to fine." This appears to

assume the condition of slavery as a possible fact wiuhin the cognizance
of the law, but such a condition is as much ignored by the law of this

country as it is by the law of England. A slave is a creature without

any rights or any status whatsover, who is or may become the property
of another as a mere chattel, the owner having absolute power of disposal

by sale, gift, or otherwise, and even of life or death, over the slave,

without being responsible to any legal authority. Such is the determinate
and fixed condition of the slave, and it is not, as ruled in the above case,

a condition capable of degrees.

But such a position for any human being under the Government of

India was utterly repudiated by an Act passed in 1843, Act V of 1843,

entitled,
"
An Act tor declaring and amending the law regarding the

condition of slavery within the territories of the East India Company."
And the Act, which is a short one, containing only four brief sections,

provides as follows : 1.
"
No public Officer shall, in execution of any

decree or order of Court, or for the enforcement of any demand of rent or

revenue, sell or cause to be sold, any person, or the right to the compulsory
labour of services of any person, on the ground that such person is in a state

of slavery." 2.
"
No rights arising out of an alleged property in the person

and services of another as a slave shall be enforced by any Civil or

Criminal Court or Magistrate within the territories of the East India

Company." 3.
"
No person who may have acquired property [727] by

his own industry or by the exercise of any art, calling or profession, or

by inheritance, assignment, gift or bequest, shall be dispossessed of such

property or prevented from taking possession thereof on the ground chat

such person or that the person from whom the property may have been

derived was a slave." 4.
"
Any act which would be a penal offence if

done to a free man shall be equally an offence if done to any person on
the pretext of his being in a condition of slavery." There is by this Act

a thorough repudiation by the law of India not only of the condition of

slavery as a possible state of things, but of any rights or interests or

estate which could be asserted in respect of it, and therefore, as I have

said, it is exceedingly difficult to understand what is meant to be intended

by s. 370, Indian Penal Code. The actual accomplishment of placing a

human being in the condition of a slave could not have been contemplated,
inasmuch as the possibility of accomplishing anything unknown to the

law cannot be supposed to have been meant or intended ; s. 370 therefore

can only be understood as directed against attempts to place persons in

the position of slaves, or to treat them in a way that is inconsistent with

the idea of the person so treated being free as to bis property, services, or

oonduct, in any respect.

Here the girl Deoki appears simply to have been enticed away by the

accused Earn Kuar for the purpose of a marriage, which owing to an

objection on the score of caste did not take place, and she was sent back

to Ram Kuar. Whether in any case the marriage could have been carried

out must be more than doubtful, as she herself states she had previously

been married to Nangha, a fact which in all probability was not known at

the time to Bam Kuar. But, whether that be so or not, it is perfectly
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1880 clear that on the facts there is not the slightest pretence for holding that
MARCH 8. any offence whatever under s. 370 was committed.

PEARSON, J. It is apparent upon the surface of the case that
FULL Deoki was sold to Udai Ram's brot.ber and purchased by him not as a

BENCH, slave but for the purpose of becoming his wife. I therefore concur with
the learned Judge who made the reference to the Full Bench in the

2 A. 723 opinion that the conviction of Earn Kuar under [728] s. 370, Indian

(F.B.). Penal Code, cannot be maintained. But I do not think that, the decision

of this Court in Queen v. Mirza Sikundur Bukhut (I) affords any support
to the view taken by the Sessions Judge in this cage.

SPANKIE, J. I am still of the same opinion as I was when I

referred the case, that s. 370 of the Penal Code does not meet it.

The Sessions Judge makes the following observations in bis judg-
ment :

"
Apparently by this s. (370) the traffic in all human beings is

prohibited, and when the substance of the transaction is an attempt to

give a property in the person and services of a human being, that person
is disposed of as a slave within the meaning of this section, whatever force

the parties to the transaction may attempt to give it."

The precedent of this Oourt (1), to which I refer in submitting the

case to the Full Bench, appears to me to support this view. The learned

Judges say that a person is treated as a slave if another asserts an absolute

right to restrain his personal liberty, and to dispose of his labour against
his will, unless that right is conferred by law, as in the case of a parent,
or guardian, or jailor. This doubtless is so. But the Judges go further

and say :

"
The offence of which the appellant has been convicted is we

are informed one of which instances are not uncommon in this country.
Children are purchased from their parents or strangers, and are brought up
as domestic servants, having little or no personal liberty conceded to

them. These children are practically slaves and it cannot he too widely
known that their condition is such as will not be tolerated by English
law, and that persons who detain them in their houses are liable to

punishment under the Penal Code."
I have examined the records of Government with a view to ascertain

the circumstances under which the section was framed.
In the draft Penal Code published by command in 1837, in the

chapter on kidnapping, except in cl. 357, now represented by s. 367, there

is no reference fco slavery. The report, however, of the [729] Commis-
sioners recognizes slavery as existing. They sav that they had collected

information on the subject from every part of India, and that the docu-

ments collected have satisfied them that there is at present no law what-

ever defining the extent of the power of a master over his slaves, that

every thing depends on the disposition of the particular functionary who
happens to be in charge of a district, and that functionaries who are in

charge of contiguous districts, or who have at different times been in

charge of the same district, hold diametrically opoosite ouinions as to

what their official duty requires. The result was that the Law Commis-
sioners recommended to the Governor-General in Council that no act

falling under the definition of an offence should be exempted from punish-
ment because it was committed by a master against a slave.

It may be thought, they say, that by framing the law in this manner
they do in fact virtually abolish slavery in British India. But their

object was to deprive slavery of those evils which are its essence, and to

(1) H. C. B. N. W. P. 1871, p. 146.
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do so would ensure the speedy and natural extinction of the whole system.
"The essence of slavery," they observe,

"
the circumstance which makes

slavery the worst of all social evils, is nob ia our opinion this, that the

master has a legal right to certain services from the slave, but this, that
the master has a legal right to enforce the performance of those services

without having recourse to the tribunals."

The Hon'ble Court of Directors in 1838 directed that the Government
of India should lose no time in passing an enactment to the effect of the

recommendation just referred to. The majority of the Commissioners
framed a draft Act, but Mr. Cameron differed from them, and afterwards
the Commissioners again differed amongst themselves in submitting
another report on the subject in 1841. At last in 1843 Act V of that

year was passed which carried out the original recommendation of the

Law Commissioners. The first section forbade the public sale by any
public officer in execution of any decree or order of Court, or for the en-

forcement of any demand of rent dr revenue, of any person, or of the

right to the compulsory labour or services of any person on the ground
that such person is in a state of slavery. S. 2 [730] declared that no

rights arising out of an alleged property in the person and services of

another as a slave shall be enforced by any Civil or Criminal Court or

Magistrate within the territories of the East India Company. S. 3 provides
that no person shall be deprived of any property whatsoever, however

obtained, on the ground that such person or that the person from whom
the property may have been derived was a slave. S. 4 enacted that any
act which would be a penal offence if done to a free man shall be equally
an offence if done to any person on the pretext of his being in a condition

of slavery.

After this in 1846 the Indian Law Commissioners again submitted a

report on the Penal Code. In els. 426 to 438 of their report, the

Commissioners refer to kidnapping and sale of children. In cl. 435 they
refer to Act V of 1843, and observe that the private sale of a free person
for the purpose of being dealt with as a slave is nob prohibited by this law.

But as, under s. 4 of it, no person 90 sold could be dealt with as a slave

against his will, it amounts to a virtual prohibition which may be

effectual as regards adults who can avail themselves of the law, without

any further provision. But with respect to children, it should .be

made penal to sell or purchase a child under any circumstances. 1 can

obtain no clue to what happened after this report. This recommendation
in the report of 1846 appears to have borne fruit, for ss. 370 and 371 were

prepared.

Looking at the former law, V of 1843, and specially at s. 4, I con-

clude that, so far as we are concerned in the case referred to, it would be

necessary for the prosecution to show that the prisoner Earn Kuar asserted

a right to dispose of the girl's liberty, and under pretext of her being a slave

sold her as such and to continue such. The case before us does not

present any such features. The section, therefore, does not apply.

The observation of the learned Judges in the latter part of the

judgment in Queen v. Mirza Sikundur Bukhut (1) appear to me to go

beyond the section. Ss. 365, 366, 367, 368, 372 and 373 seem to provide

for the cases of kidnapping children whilst s. [731] 374 declares that any
one who unlawfully compels any person to labour against his will

shall be punished with imprisonment of either description for a term

(1) H.C.R. N.W.P. 1871, p. 146.
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which may extend to one year or with fine or with both. But s. 37,0^

must be read as providing for the specifir offence which it includes,

*. e., (i) the importation and exportation of a person as a slave ; (ii) the

disposal of a person as a slave (and here the presumption is that the act

is against the will of the person) ; (iii) the acceptation, reception or
detention of any person against bis will as a slave, that is, it must be

shown that the act done was done against the will of the person, who can-

not be accepted, received or detained as a slave. When these conditions

are not seen in any case, s. 370 does not appear to me to apply.

OLDPIELD, J. I apprehend that the sections of the Penal Code with
which this reference deals were enacted for the suppression of slavery,

not only in its strict and proper sense, viz., that condition whereby an
absolute and unlimited power is given to the master over the life, fortune

and liberty of another, but in any modified form where an absolute power
is asserted over the liberty of another.

Slavery had the sanction of the Muhammadan and Hindu laws, and
a form of slavery was prevalent in this country at the commencement of

our rule, and Mr. Justice Spankie, whose written opinion on this reference

I have had the advantage of reading, has abundantly shown that the law
we are dealing with was enacted to suppress that practice.

To bring the act of the accused in the case before us within the

meaning of s. 370, there must be a selling or disposal of the girl as a slave,

that is, a selling or disposal whereby one who claims to have a property
in the person as a slave transfers that property to another.

But the facts in this case do not show anything of the kind ; uo'such

right of property in the girl appears to have been set up by the accused.

The girl appears to have come under the protection of accused when
in a state of destitution, and she was given [732] over to Udai Earn in

order that she might become his brother's wife, the accused receiving a

gratification for her trouble. The facts do not, therefore, appear to me to

constitute an offence under s. 370.

STRAIGHT, J. Upon the facts as disclosed in the judgment of the

Sessions Judge, I am of opinion that the conviction of Ram Kuar under
s. 370 of the Penal Code cannot be sustained. There is no sufficient

evidence that the girl Deoki was
"

sold or disposed of
"

to the brother of

Udai Earn for the purpose of her being dealt with as a slave, or, in other

words, that a right of property in and over her should be asserted by her

purchaser in employing her in menial and enforced services against her

will and by restraining her liberty. On the contrary, the proof appears to

be, that the Es. 4 and the buffalo were given by Udai Eam's brother

under the belief that Deoki was a Jat, and bis admitted object and
intention in reference to her was marriage. Moreover, the moment it was
discovered she was a Gararia, Udai Earn started to take her back to Earn
Kuar and was only prevented from doing so by his arrest. Under all

the circumstances, I think that the decision of the Sessions Judge should
be set aside.
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APPELLATE CIVIL.

Before Mr, Justice Spankie and Mr. Justice Straight.

1880
MARCH it.

*
Second Appeal, No. 1029 of 1879, from a decree of Maulvi Maqsud AH Khan,

Subordinate Judge of Agra, dated the 6th June, 1879, affirming a decree of Maulvi

Munir-ud-din, Munsif of Jalesar, dated the 26th March 1879.

PURAN MAL AND OTHERS (Plaintiffs) v. PADMA (Defendant}.*

[llth March, 1880.]

Rent-free grant Jurisdiction Act XVIII of 1879 (N. W.P, Rent Act), ss. 30, 95 (c)

Act ZIK.oflQld (JV. W.P. Land Revenue Act), ss. 79, 241 (h).

The plaintiffs in this suit, zemindars of a certain village, sued for the posses-
sion of certain land in such village, alleging that it had been assigned to a

predecessor of the defendant to hold so long as he and his successors continued
to perform the duties of village-watchman, and the defendant had ceased to

perform those duties, and was holding as a trespasser. The defendant set up as

a defence to the suit that he and bis predecessors had held the land rent-free

for two hundred years, and that he held it as a proprietor. Held that such

assignment was not a grant within the meaning [733] of Regulation XIX of 1793
and the plaintiffs' claim was not one to resume such a grant or to assess rent
on the land, for which a Revenue Court eonld take cognizance under ss. 30 and
95 (c) of Act XVIII of 1873 or ss. 79 and 241 (h) of Act XIX of 1873, but one
which was cognizable by the Civil Courts.

[Appr., 8 A. 552 (557) = A.W.N. (1886). 221.]

THIS was a suit for the possession of five bigbas, nine biswas of land

situate in Thoke Sundar Lai, mauza Chedermi, pargana Firozabad, Agra
district. The plaintiffs, who were zemindars of the village, claimed such
land on the ground that it had been granted to a predecessor of the

defendant in consideration of his services as
"
balahar" or village-

watchman, and the defendant bad ceased to perform those services. The
defendant set up as a defence to the suit that he and his predecessors had
held the land rent-free for two hundred \ears, that he held the land as a

proprietor, and that the suit Wh,s not cognizable by the Civil Courts. The
Munsif and the Subordinate Judge concurred in holding that the suit was
not cognizable by the Civil Courts, tbe matter in dispute being in their

opinion the resumption of a rent-free grant of land, and one therefore on
which an application might have been made to a Revenue Court, under
s. 30 of Act XVIII of 1873, or s. 79 of Act XIX of 1873.

On appeal by the plaintiff to the Higb Court it was contended that

the claim was not one for tbe resumption of a rent-free grant of land,

within the meaning of those sections, but one for tbe possession of land

which had been given to the defendant for the performance of services

which ha had ceased to perform, and the suit was consequently cogniza-
ble by the Civil Courts.

Munshi Hanuman Prasad, for the appellants.
Maulvi Obeidul Rahman, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court:

SPANKIE, J. I have considered the appellants' plea and have come
to the conclusion that; the finding of the Courts below, that the suit is noc

cognizable in the Civil Courts, is incorrect. The grants referred to in

a. 30, Act XVIII of 1873, and in s. 79, Act XIX of 1873, are those set forth

APPEL-

LATB
CIVIL.

2 A. 732.
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APPEL-
LATE

.CIVIL.

i860 in the preamble of Regulation XIX of 1793, and in the first section there-

,}!AKCH 11. of. That section recites [734] that, by the ancient law of the country,
the ruling power is entitled to a certain proportion of the produce of every

bigha of land (demandable in money or kind, according to local custom),
unless it transfers its right thereto for a term or in perpetuity, or limits

the public demand upon the whole of the lands belonging to an individual,

leaving him to appropriate to his own use the difference between the value

2 A. 732. of such proportion of the produce and the sum payable to the public, while

he continues to discharge the latter. As a necessary consequence of

this law, if a zemindar made a grant of any part of his lands to be held

exempt from payment of revenue, it was considered void, from being
an alienation of the dues of Government without its sanction. There
the grants referred to are those made by the zemindar. Badshahi or royal

grants are excepted in the preamble. The grant referred to is a permanent
alienation of revenue, or, as Acts XVIII and XIX, in ss. 30 and 79,

respectively, term it, rent. The first section of Regulation XIX of 1793
further indicates the nature of the grants as having been made under the

pretext that the produce of the lands was to be applied to religious or

charitable purposes. Of these grants some were applied to the purposes
for which they were professed to have been made, but, in general, they were

given for the personal advantage of the grantee, or with a view to the

clandestine appropriation of tbe produce to the use of the grantor, or sold

to supply bis private exigencies. All such grants since tbe 1st December,
1790, and in future, were declared null and void by s. 10 of the Regu-
lation.

What the plaintiff desires in this case is full possession of a plot of

land which he says has hitherto been held without payment of rent by
defendant, the village

"
balahar

"
or watchman. He was allowed to occupy

the land for hia support, and in point of fact whatever he derived from the

land constituted his wages. But there was no permanent grant of the

land to him or his predecessors. He would continue to occupy it as long
as he continued to give his services as watchman. Obviously such an

assignment is not a grant within the meaning of Regulation XIX of 1793,

and the present claim is not one to resume such a grant or to assess the

rent on the land. The settlement officer therefore very properly refused

to entertain the claim. Noi could an application to dispossess the [735]
defendant be made to the Collector under letter (c), s. 95, and s. 30, Act
XVJII of 1873, for the same reason. It is not a claim to recover a

rent-free grant as being one of those declared by the Regulation to be null

and void, nor is it a claim to assess the rent on tbe land.

The plaintiff wishes the defendant to give up the land or pay rent.

The defendant repudiates the plaintiff's superior title, and claims that he
has acquired a proprietary right in the plot which has been in the jjosses-

sion of himself and his family for two hundred years Clearly there is a

dispute batwaen the parties which it is the special duty of the Civil Courts

to determine. The plaintiff now regards the defendant, who is no longer

watchman, as a trespasser; the latter asserts his full proprietary right in

the plot. The Courts below are bound to determine the party to whom
the right belongs and to decide the case on all its merits.

I would therefore decree the appeal, reverse the decision of the lower

appellate Court, and remand the case for trial on the merits by that Court,
should it find materials on the record to enable it to do so ; but if it should

appear that the first Court has excluded evidence of fact essential to the
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determination of the rights of the parties, the lower appellate Court is at 1880
liberty to reverse the decree of the first Court. Costs to abide the result MARCH 11.

of a new trial. _
STRAIGHT, J. I concur fully in the above judgment of my honorable APPEL-

<iolleague. LATB
Cause remanded. CIVIL.

2 A. 735.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

MARKUNDI DIAL (Plaintiff] v. EAMBARAN EAI AND ANOTHER
(Defendants).* [15th March, I860.]

.Sale of proprietary riohts in a Mahal Right of occupancy Ex-proprietary tenant Act

XVlllof 1873 (N. W. P. Rent Act), ss. 7, 9.

The right of occupancy which a person losing or parting with bis proprietary
rights in a mahal acquires, under s. 7 of Act XVIII of 1873, in the land held by
him as sir in such mahal at the date of such loss or parting, is a saleable interest.

[736] Held, where such a right was sold by private sale, that it was transfer-

able, s. 9 of Act XVIII of 1873 notwithstanding. Umrao Begam v. The Land
Mortgage Bank of India (1) followed.

A deed executed by a village proprietor purporting to transfer his share in the

village including bis sir-land and ex-proprietary right divests such proprietor of

the ex-proprietary right conferred by s. 7 of Act XVIII of 1873.

fR., 7 A. 553 (559) (F.B.).]

THE plaintiff claimed nineteen bighas, two biswas of land, under a

deed of sale dated the 9th April, 1878. At the time of the sale this land

was held by the defendants as sir-land. The deed of sale purported to

transfer the share of the defendants in a certain mahal including their

"sir-land" and their "ex-proprietary rights." The plaintiff alleged that

the defendants were holding the land as trespassers. The defendants set

up as a defence to the suit that they held the land under a right of

occupancy in virtue of the provisions of Act XVIII of 1873 ; that they
did not acquire such right until after the date of the sale to the plaintiff,

and therefore such right did not pass under that sale ; that, under s. 9 of

Act XVIII of 1873, such right was not transferable ; and that the suit was
not cognizable by the Civil Courts. The Court of first instance allowed

their contention, and, holding that the suit was not cognizable by the

Civil Courts, returned the plaint to the plaintiff to be presented in a Court

of Revenue. On appeal by the plaintiff the lower appellate Court

held that the suit was cognizable by the Civil Courts, but dismissed it on

the ground that the defendants held the land as occupancy-tenants and not

as tresoassers, and could not be dispossessed, holding that, inasmuch as

the defendants only acquired the right of occupancy under s. 7 of Act

XVIII of 1873 after the date of the sale of their share, that right did not

pass under that sale to the plaintiff, and further that that right, under

8. 9 of that Act, was not transferable.

Second Appeal, No. 997 of 1879. from a decreo of Maulvi Muhammad Bakhah,
Additional Subordinate Judge of Ghazipur, dated the 22nd May. 1879, modifying a

decree of Maulvi Mir Badshab, Munsif of Saidpur, dated the 17th February, 1379.

(1) 2 A. 461.
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1880 The plaintiff appealed to the High Court, contending that the defend-

MARCH 15. ants were competent to transfer their occupancy-rights as ex- proprietary

tenants, and having transferred such rights to her she was entitled to the

APPEL- possession of the land in suit.

LATE Munshi Hanuman Prasad, for the appellant.

CIVIL. [737] The Senior Government Pleader (Lala Juala Prasad), for the

respondents.
2 A. 735. JUDGMENTS.

The following judgments were delivered by the Court:

SPANKIE, J. The defendant, as lambardar, sold his share including
the

"
sir

"
and

"
ex-proprietary rights" to the plaintiff. The lower

appellate Court holds that he could not dispose of the ex-proprietary right,

as it had not accrued until the defendant had transferred his share in the

estate to the plaintiff.

The wording of s. 7, Act XVIII of 1873, is to the following effect,
"
that every person who may hereafter lose or part with his proprietary

rights in any mahal shall have a right of occupancy in the land held by
him as sir in such mahal at the date of such loss or parting, at a rent

which shall be four annas in the rupee less than the prevailing rate payable

by tenants at will for land of similar advantages." The second para-

graph goes on to say that
"
persons having such rights of occupancy shall

be called ex- proprietary tenants and shall have all the rights of occupancy-
tenants."

It is true that the general rule is that the subject of sale must belong
to the vendor and that he can sell no more than the interest which he

legally possesses. But it appears to me that s. 7 of the Act recognizes
from the date of its passing that a proprietor has a right of occupancy in

land held by him as
"

sir," and reserves it to him, if he pleases, upon
the terms provided by the section. The vendor was at liberty to sell his

sir-land, and I do not think that s. 7 debars him from selling the interest

reserved to him by the Act, namely, the right to occupy the land at a

favourable rate of rent. This seems to me to be an interest created from

the date of the passing of Act XVIII of 1873, and an expectancy which be

might dispose of along with the sir and his proprietary share. It also seems
to me that it is erroneous to refer to the right as that of an "ex-proprietary
tenant." Persons who have such rights of occupancy as those described

in s. 7 shall be, the Act says, called ex-proprietary tenants and shall have
all the rights of occupancy tenants. They are so called to distinguish them
from the occupancy-tenants described in s. 8. What s. 7 recognizes is a

right [738] of occupancy that has always perhaps been inherent in the

proprietor of a share, a right to occupy a portion of the lands as his sir,

either for his own cultivation, or to sublet them to others. Whether this

be so or not. that he has a recognized interest in the right to occupy the

land held by him as sir. in the event of his losing or parting with his

proprietary rights in the mahal, would appear to be quite clear. How far

the second paragraph of s. 9 of the Rent Act would invalidate such a sale

of the occupancy-right, as being contrary to law and policy, is another

matter, which might have required fuller consideration. But I feel myself
bound by the ruling of the Full Bench in Umrao Begam v. The Land
Mortgage Bank of India (1), from which, however, I dissented. I am of

opinion that the appeal should be decreed and that the case should go-

back to the lower appellate Court to be tried on the merits.

(1) 2 A. 151.
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STRAIGHT, J. I have had some doubt as to the proper construction 1880
to be put upon s .7 of the Eent Act, but after very careful consideration, I MARCH 15,

agree with the view of Mr. Justice Spankie as stated in his judgment. I

may add, that like him I feel bound by the decision of the Full Bench (1) APPEL-
referred to, though were the matter still an open one, I should hold the LATE
prohibition of s. 9 of the Rent Act to apply strictly. ClVU

Cause remanded.
2 JL 738.

2 A. 738.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

NARAINI KUAR (Defendant) v. DDRJAN KUAR ATSD OTHERS (Plaintiffs)*

NARAINI KUAR (Defendant) v. PIAREY LAL AND OTHERS (Plaintiffs)*
[2nd February, 1880.]

Addition of parties Act X of 1877 (Civil Procedure Code), s. 32.

Held, reading ss. 28, 29 and 32 of Aot X of 1877 together, that, where an

application is made under s. 32 for the addition of a person whether as plaintiff

or defendant, such person should, as a general rule, be added, only where there

are questions directly arising out of and incidental to the original cause of action,
in which such person has an identity or community of interest with the original

plaintiff or defendant.

[739] Two suits against K for possession of the property of B, deceased, were
instituted in the Court of a Subordinate Judge by parties claiming adversely to

one another as heirs to B. The Subordinate Judge, on the applications of the

plaintiffs in these suits, under s. 32 of Act X of 1877, added the plaintiffs in the

first suit as defendants in the second, and the plaintiffs in the second suit as

defendants in the first. Held, on appeal by the defendant K irom the orders of the

Subordinate Judge, applying the rules stated above that such additions of

parties, not being necessary to enible the Subordinate Judge
"
effectually

and completely to adjudicate upon and settle all the questions involved in the

suits," were not proper.

The principles on which s. 73 of Act VIII of 1859 should be interpreted
enunciated by Sir Barnea Peacock in Joy Oobind Doss v. Gauree Prashad
Shaha (2), Raja Ram Tewiry v. Luckman Pershad (3), and Ahmad Hosain v.

Khodeja (4), and the remarks of Pontifex, J. in Mahomed Badsha v. Nicol (5),

followed and applied.

[R., 8 A. 91 194) ; 10 A. 223 (237) (F.B.) ;
2 L.B.R. 246 (250) ; 5 O.C. 94 (95) ; 118 P.R.

1890
; D., 4 Ind. Gas. 488.]

WHILE two suits against one Naraini Kuar numbered respectively 63
aud 76 were pending in the Court; of the Subordinate Judge of Bareilly.

thelplaintiffs in suit No. 63 applied, under s. 32 of Act X of 1877, to

be made defendants in suit No. 76, and the plaintiffs in suit No. 76

applied, under the same section, to be made defendants in suit No. 63.

On the 4th July, 1879, the Subordinate Judge passed orders granting
these applications. In each case the application was granted on the

ground that a suit by the applicants in the other case against Naraini

Kuar relating to the same property was pending. Naraini Kuar appeal-
ed against these orders to the High Court.

* First Appeals, Nos. 101 and 102 of 1879, from orders of Maulvi Abdul Qiyum
Khan, Subordinate Judge of Bareilly, dated the 4th July, 1879.

(1) 2 A. 451. (2) 7 W.R. 202, (3) 8 W.E. 15.

(4) 10 W.R. 369= 3 B.L.R. A.C. 28. (5) 4 C. 355.
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1880 Mr. Hill, for the appellant.
FEB. 2. Mr. Conlan, Munshi Hanuman Prasad, and Pandit Bishambhar

Nath, for the respondents in No. 101.

APPEL- Mr. Colvin, and Pandiii Bishambhar Nath, for the respondents in

LATE No. 102.

CIVIL JUDGMENT.
The judgment of the Court (PEARSON, J. f concurring) was delivered

2 A. 788. oy

STRAIGHT, J. These are firat appeals from two orders, passed by
the Subordinate Judge of Bareilly. on the 4fch of July, 1879.

[740] In order to make the question of law raised on behalf of the

appellant intelligible it is necessary to resaoitulate the following facts.

It appears that two suits are pending in the Court of the Subordinate

Judge against one Naraini Kuar. In the first of these the plaintiffs are

Rani Durjan Kuar, Chandi Din, and Mashuk Mahal Sahiba Begam, and
in the second Piarey Lai. Bbairon Prasad, Shib Lai, and Narbada Prasad.

The litigation relates to the ancestral property of Chaudhri Basant Ram,
deceased. The three plaintiffs in case No. 1 sue for possession of tha

property by right of inheritance, Rani Durjan Kuar as widow of Basant
Ram and stepmother of Cbaudhri Naubat Ram, his son, also deceased;
Chandi Din as grandson of Basant Ram and sister's son of Naubat Ram ;

and Mashuk Mahal Sabiba Begam as vendee of a portion of the property
in suit from the other two plaintiffs, under a sale deed of the 17th of

February, 1879. In case No. 2 the four plaintiffs, alleging themselves to

be the nearest heirs of the deceased Naubat Ram, sue for proprietary

possession, by cancelment of an order of the 15th August, 1879, declaring
Naraini Kuar to be the owner of the propertv in suit and directing tha

entry of her name, in that character, in the khewat. To both suits the

defendant replies, that she is entitled to the property by virtue of the

adoption of her deceased husband, Raghunandan Prasad, by Naubat Ram.
It is admitted that she is in possession, and that her name is entered in

the revenue records. The two plaints were filed, respectively, in the first

case, on the 17th April, and, in the second, on the 12th May, 1879. The
pleas of the defendant were pub in on the 4th of July. Upon that day
application was made, under s. 32 of Act X of 1877, by both sets of

plaintiffs, praying that they might be added as defendants in that suit

in which they were not plaintiffs, and thereupon the orders now appealed
were passed.

It is objected before us on behalf of the original defendant, Naraini

Kuar, that these orders are irregular and illegal ;
that the Subordinate

Judge has misinterpreted the provisions of s. 32 of Act X ; that he has

improperly exercised the discretion vested in him under that section ; and
that it is inequitable that the defendant should be hampered and embar-

rassed in the conduct of her case, by being placed between a cross-fire

of adverse claims, [741] those of the plaintiffs on the one hand and of the

defendants on the other.

The question thus raised is one of much importance, as to the proce-

dure and practice contemplated by s. 32. The substantial point for

determination appears to be, has the Subordinate Judge, having regard to

the permissive character of s. 32, properly, that is, within the terms of

the section, exercised his discretion in passing the two orders appealed.
No doubt it is most desirable, when litigation has been instituted in

respect of a particular subject-matter or specific contract, that the Court
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having cognizance of it should see that all questions directly springing out 1880
of it should be raised and dealt with once and for all, and that all persons FEB. 2.

naturally concerned in and likely to be legally affected by the determination
of those questions should be joined as parties. The practice of the English APPEL-

Equity Court has always been to recognise this principle in its wiriest LATE
aspect, and the Orders under Eule XVI of the Judicature Act afford

abundant facilities for the joinder of parties. It is noticeable that their

language, with slight exception, is repeated word for word in the earlier 2 A. 738.

sections of the 3rd chapter of the Civil Procedure Code, though it is worthy
of observation that the provisions of Orders 17 and 19, as to adding person
from whom a defendant claims contribution or indemnity, or others whom
the Court or Judge thinks should be joined for the purpose of a question
being determined, not only as between the plaintiff and defendant, but

between them and such other person, have not been incorporated. While
the propriety of preventing unnecessary and expensive repetition of litiga-

tion and multiplication of suits cannon be questioned, neither as a

principle of justice to litigants nor as a convenient rule of practice can an

indiscriminate joinder either of causes or action or of parties be tolerated.

It becomes necessary to closelv examine not only the terms of s. 32,

but also the kindred provisions in the earlier part of chapter III, which
now replace the legislation formerly contained in s. 73 of Act V11I of

1859. First as to s. 32 the Court may at any time, either upon or without

application,
"
order that any plaintiff be made a defendant or that any

defendant be made [742] a plaintiff, and that the name of any person who
ought to have been joined whether as plaintiff or defendant, or whose

presence before the Court may be necessary in order to enable the Court

effectually and completely to adjudicate upon and settle all the questions
involved in the suits, be added." But it seems to me that, in exercising
the very wide discretion given by these later words, regard should be had
to the terms of ss. 28 and 29 and the test as to the joinder of defendants

should be whether the relief sought is
"
in respect of the same matter," or

the liability alleged to exist relates to
"
any one contract."

Now let us see how the language of these sections is applicable to

the cases under consideration. So far as the two sets of plaintiffs are

concerned, it is obvious that their claims are altogether adverse, and that,

as between them, there is a question of priority of beirsbip to be decided,
in which Naraini Kuar, the original defendant, has no actual interest It

is true that the property to which they both assert a title is one and the

same, but I do not think that this circumstance justified the orders of

the Subordinate Judge. Apart from all questions of inconvenience or

embarrassment to the principal defendant in the conduct of her defence,

should she fail to establish the adoption on which the whole fabric of her

case rests, I do not see how, as between the p'aintiffs and the joined

defendants, no matter in which case, any decision that can be passed will

estop either of them from subsequent assertion of their rights against one
another in a separate suit. It does not appear to me that the plaintiffs

in either case could have joined the other plaintiffs in their original plaint
as defendant <, for they sought not relief against them, and the relief tLey
did seek against Naraini Kuar was not in the sense of s. 28 in respect of
"
the same matter." The joinder of the two sets of plaintiffs, as defendants,

in accordance with the order of the Subordinate Judge, can only be

reasonable, if they are to be equally bound by the decree in one suit, not

only as to the principal defendant, but as between themselves ; and it is

only in this sense that
"
their presence before the Court is necessary in
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1880 order to enable the Court effectually and completely to adjudicate
FEB. 2. upon and settle all the questions involved in the suit." But the ques-

tion involved in each suit is not what are the rights of the two [743]
APPEL- sefcs of plaintiffs inter se ; the issue to be decided between the defend-

LATE anb Naraini Kuar and each set of plaintiffs is perfectly plain and

CIVIL intelligible, and, as she is in possession, the burden of proof will be on
'

those who assail her title. Necessarily all the plaintiffs are interested in

2 A. 738. the determination of the "adoption," set up by the principal defendant.

but, as I have already remarked, I do not see how a finding upon this

point in either suit can bind the joined defendants to the plaintiffs or the

plaintiffs to the joined defendants, in respect of their mutual claims

between one another to the property, or in the event of the principal
defendant establishing the adoption in one case can obviate a second trial.

No plea of res judicata could be sustained. Upon the argument bsfore

us Mr. Hill for the appellant called our attention to three lengthy judg-
ments of Sir Barnes Peacock Joy Gobind Doss v. Gouree Prashad
Shaka (1) ; Raja Ram Tewary v. Luchmun Pershad (2) ;

Ahmed Hosain v.

Khodeja (3) which are valuable and instructive. For though these were

given upon cases arising under s. 73 of Act VIII of 1859, the reasoning
and principles of interpretation enunciated may appropriately be followed

in construing s. 32, Act X of 1877. Under s. 73, Act VIII of 1859, the

Court had power to join
"

all parties who may be likely to be affected by
the result," an expression that might be taken to mean a great deal

more than was ever intended by the legislative authorities, and which Sir

Barnes Peacock in the judgments already adverted to was careful to

qualify and reduca within intelligible limits. Bub now reading, as I think

one should, ss. 28, 29 and 32 of Act X together, the terms "questions
involved in the suit

" must be taken to mean questions directly arising out

of and incident to the original cause of action, in which, either in character

of plaintiff or defendant, the person to be joined has an identity or commu-
nity of interest with that party in the litigation on whose side he is to be

ranged. I do not lay this down as an irrefragable rule by which appli-

cations under s. 32 of Act X should be determined ; for cases may arise

similar to Saroda Pershad Hitter v. Kylash Chunder Banerjee (4) and Kali

Prasad Singh v. Jainarayan Roy (5) ; but in the multi-[744]oude of

instances it will be a useful test to apply in deciding whether the presence
of parties is necessary to enable the Court

"
effectually and completely to

adjudicate and settle the questions involved in the suit." I entirely

agree with the remarks of Pontifex, J.. in Mahomed Badsha v, Nicol (6)

and applying them in the present cases, it appears to me tbat the joinder
of the two sefcs of plaintiffs as defendants was not necessary to enable the

Court effectually and completely to settle the question arising between
the plaintiffs and Naraini Kuar in the respective suits. I, therefore, think

that the Subordinate Judge improperly passed the two orders of the 4Sh of

July and that these appeals must be allowed with costs. The defendants

who have been added to the record will be struck off, their statements of

defence returned to them, and the plaints restored to their original shape.

Appeals allotved.

(1) 7 W.R. 202. (2) 8 W.B. 15. (3) 10 W.R. 368= 3 B.L.B. A.C. 28.

(4) 7 W. E. 315. (5) 3 B.L.R. A.C. 23. (6) 4 C. 355.
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2 A. 744.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

1880
FEB. 13.

PARSHADI LAL (Defendant) v. EAM DIAL (Plaintiff)*

[I3oh February. 1880.]

APPEL-

LATE
CIVIL.

Suit for Pre-emption Deposit of purchase-money Appellate Court, powers of Ac X of 2 ft. 744.
1877 (Civil Procedure Code), s. 214.

The decree of the Court of first instance in a suit to enforce a right of pre emp-
tion directed that the sum which that Court had ascertained to be tbe purchase-
money should be deposited within one month from the date of the decree. The
plaintiff appealed, contending that such sum was not the purchase- money.
While the appeal was pending the time fixed by the decree of the Court of first

instance expired without any deposit having been made. The appellate Court
dismissed the appeal, fixing by its decree, of its own motion, a further time for

the deposit. Held, following Sheo Prasad Lai v. Thakur Rai (1), that the

appellate Court was competent to extend the time for making the deposit, and
its action and order did not contravene tbe provisions of s. 214 of Act X of 1877-

fAppr., 13 A. 376 (379) (P.B.) ; R., 13 A. 189 (190) (P.B.) ; 11 O.C. 144 ; D., 137 P.B.
1894.]

THIS was a suit to enforce a right of pre-emption in which the plaintiff

alleged that the purchase- money was Es. 600, and not Es. 800 as entered
in the deed of sale. The Munsif determined [745] that the plaintiff was
entitled to pre-emption, but found that the purchase- money was Es. 800,
and gave tbe plaintiff a decree dated the 14th December, 1878, which
directed him to deposit the purchase-money, Es. 800, within one month
from the date of the decree, and that in default the decree should be

considered null and void. The plaintiff appealed from this decree, and
the Subordinate Judge on the 29bh May, 1879, finding that the purchase-
money was Es. 800, made a decree dismissing the appeal, and directing
the plaintiff to deposit tbe purchase-money within one month from the

date the decree became final.

Tbe defendant appealed to tbe High Court, contending that the

Subordinate Judge
"
was not competent, in the absence of any objection

in appeal, to modify the decree of the Court of first instance as regards
the time within which the plaintiff had been directed to pay the purchase-

money ;" and
"
that, as the plaintiff failed to conform to the decree of the

Court of first instance as regards the deoosit of the purchase- money and
took no exception in his aopeal as regards the time fixed by that decree for

the deposit, his suit should be held liable to dismissal as prescribed by
s. 214 of Act X of 1877."

Pandit Bishambhar Nath and Munshi Kashi Prasad, for the appellant.

Munshi Hanuman Prasad and Lala Lalta Prasad, for the respondent.

JUDGMENT.

The judgment of the Court (PEABSON, J., and SPANKIE, J.) was
delivered by

* Second Appeal, No. 913 of 1879, from a decree of Mirzi Abid AH Beg, Subordinate

Judge of Mainpuri, dated the 29th May, 1879, affirming a decree of Babu Sanwal Singh,
Munsif of Etawah, dated the 14th December, 1878.

(1) H.O.E. N.W.P. (1868) 254,

A 1133
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1880 PEARSON, J. The grounds of appeal are overruled by the Full Bench
13. decision in Sheo Prasad Lai v. Thakur Rai (1), and it does not appear to

us that the appellate Court's action and order contravened the provisions

APPEL- of s. 214,. Act X of 1877. The appeal is dismissed with costs.

LATE Appeal dismissed.

CIVIL.

24. 7, 2 A. 746,

[746] APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldjield.

DEVA SINGH (Plaintiff) v. EAM MANOHAR AND ANOTHER
(Defendants).* [19th February, 1880.]

Hindu Law Mitaksliara Mortgage by fatlier of joint ancestral property Sale of joint
ancestral property in the execution of a decree against father Liability of Son's
share.

The undivided estate of a joint Hindu family consisting of a father and his

sons, while in the possession and management of the father, was mortgaged by
him, with the knowledge of the sons, as security for the repayment of moneys
borrowed and lent for the use and benefit of the family. The lender of these

moneys sued the father to recover them by the sale of the family estate, and
obtained a decree against him directing its sale, and sought to bring the family
estate to sale in the execution of this decree. Held, in a suit by one of the sons
to protect his share in such estate from sale in the execution of such decree, that

such decree could not be regarded as against the father only, and his share in

such property was not alone saleable in execution of it, but such suit and decree

must be regarded as against the father as representing the joint family, and the
whole of the family estate was saleable in the execution of such decree. Bissessur
Lall Sahoo v. Luchmessur Singh(2) followed. Deendyal LalL v Jvgdeep Narain
Singh (3) distinguished.

[R., 1 O.C. 1 (8).]

THIS was a suit, instituted in the Court of the Munsif of Ballia, zila

Ghazipur, to establish the plaintiff's proprietary right to a one-seventh

share of certain zemindari shares of four villages called severally Koel,

Narainpur, Lakhmi Pah, Kharauli and Mahatpal, situated in that ziia.

These shares had been attached in execution of a decree against the plaint-

iff's father, the defendant Sheo Narain Singh, dated the 6th July, 1877,
held by the defendant Ram Manohar. The plaintiff objected to this at-

tachment, claiming that a one-seventh share of the property was his and
should be excluded from attachment and sale, but his objection was dis-

allowed, and he accordingly brought the present suit to establish his

claim. The plaintiff stated in his plaint that those zemindari shares were

joint ancestral property in which his share according to Hindu law was
one-seventh ;

the share of the remaining four sons of the defendant Sheo
Narain Singh four-sevenths, the share of the wife of that defendant one-

seventh, and the share of that defendant himself one-seventh ; that each

member of the family [747] as a member of a joint and undivided Hindu

family was in the possession and enjoyment of the property in suit ; and
hat the defendant Bam Manohar had, in execution of his decree of the

* Second Appeal, No. 793 of 1879, from a decree of Maulvi Mahmud Bakhsh, Addi-

tional Subordinate Judge of Ghazipur, dated the 22nd March, 1879, affirming a decree

of Maulvi Kamar-ud-din, Munsif of Ballia, dated the 13th December, 1878.

(1) H.O.R. N.W.P. (1868), 254. (2) 6 LA. 233= 5 C.L.R. 477.

(3) 3 C. 198.
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1.1 DEVA SINGH V. RAM MANOHAR 2 All. 748

6th July, 1877, which was against the defendant Sheo Narain Singh only
the other members of the family not being parties to it, caused to be
attached and notified for sale the whole of the family property as the

property of the defendant Sheo Narain Singh.

The decree of the 6th July, 1877, had bean obtained under these cir-

cumstances : On the 17feh June, 1874, the defendant Sheo Narain Singh
executed in favour of the defendant Bam Manohar an instrument called a
41

zar-i-peshgi
"
lease, by which he transferred'to him the zemindari shares

before-mentioned, in consideration of an old loan of Bs. 49-15-0 and a

fresh loa,n of Ba. 50. Tbis instrument recited that the executant was
"
in

possession of the shares and by payment of Government revenue enjoying
the income and profits thereof," and that the further advance to him
of Bs. 50 was made

"
to meet; his wants," It further recited that the

executant had put the
"
lessee

"
into possession of the shares, and then

proceeded as follows :

"
I declare that the said lessee shall, until the

payment of the principal mortgage-money, without being offered resistance

by any person, remain in possession of the property leased, and plough,

settle, collect, and cultivate the same, and enjoy the income of the shares

in lieu of his zar-i-peshgi, and pay Bs. 4 to me the executant on account

of the Government revenue every year. I the executant have no claim

to the mesne profits nor has the mortgagee to the interest : that whenever
at the close of the month of Jaith in any year, I the executant or my
heirs pay the principal mortgage-money, Bs. 99-15-0, mentioned in the

deed to the banker, then by taking back the instrument I shall enter

upon possession of the property leased." The instrument concluded by
stating that if the

"
mortgagee

"
was ejected

"
in any way without the

payment of the mortgage-money, he should be at liberty to recover the

mortgage -money, with interest at four rupees per cant, per mensem, from
the zemindari shares in suit." On the 26th May, 1877, the defendant

Bam Manohar instituted a suit against the defendant Sheo Narain Singh,
in the Court of the Munsif of Ballia, on this instrument, claiming to

recover Bs. 239-9-0, prin-[748]cipal and interest, by the sale of the zemin^
dari shares, on the ground that on the 7th January, 1875, the defendant

Sheo Narain Singh had resisted his making collections, and had made
collections himself, hereby he, Bam Manohar, had been dispossessed.

The Munsif gave Bam Manohar, a decree for the amount claimed against
Sheo Narain Singh

"
and the hypothecated property."

The defendant Bam Manohar set up the following defence to the

present suit :

"
That the plaintiff, notwithstanding his knowledge of the

transaction, had kept quiet and admitted it ; under these circumstances his

claim is improper : that the justice of the defendant's claim is not denied

and hs nature is not open to any objection, therefore under Hindu law

and precedents the defendant's debt is chargeable on the property adver-

tized for sale as well as against the plaintiff and other sharers, and the

property cannot be exempted : that the defendant Sheo Narain Singh,

having borrowed the money secured by the bond for the maintenance and

the benefit of the plaintiff and all other members of the family, had

executed the document in question: that the defendant Sheo Narain Singh
and all other members of the family benefited by the loan : that the

defendant Sbeo Narain Singh, having failed to fulfil the promise, the

defendant obtained a decree ; and that the defendant Sheo Narain Singh,
has caused his son to bring this suit, with a view to delay the recovery of

the money due to this defendant."
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The suit was not defended by the defendant Sheo Narain Singh. On
the date fixed for the settlement of issue (llth December, 1878) the

plaintiff's vakil stated to the Munsif that he did not require to examine
any witnesses. The defendant's vakil also stated on the same occasion that,
if the plaintiff admitted that he had been living with his father, the
defendant also did not require to examine any witnesses. The plaintiff's

vakil then admitted
"
that the plaintiff lived as a member of a joint family

in commensality, and that he derived benefit from the property in suit as

one of the joint family.
" Tbe second issue fixed by the Munsif was :

11

Whether the property in suit is actually owned and possessed by
plaintiff or Sheo Narain Singh, defendant, and whether it is liable to be

sold in satisfaction of the decree ?
"

[749] The Munsif decided this issue against the plaintiff and dismiss-

ed the suit for the reasons which will appear from the following extract

from his judgment :

"
The Court has deliberately taken into consideration

the precedents cited by the parties. The Privy Council ruling relied on
and quoted by the plaintiff's pleader, Deendyal Lall v. Jugdeep Narain

Singh (1), is inapplicable to the present suit for the following reasons :

(i) In that case the debt had been contracted by the fatbsr for his own
personal use, and not to meet any legal necessity, such as maintenance of

his family. Now the plaintiff in this case has not only failed to prove
that the defendant No. 2 had borrowed the money for his personal use,

and that he spent it for his own purposes (his wife and his sons, the

plaintiff and others, not participating in the benefit), but it also appears,
on the contrary, from the statement of his pleader recorded in the

proceeding dated the llth December, 1878, that the money secured

by the bond was enjoyed by the plaintiff, his mother, and brothers,

when they admittedly lived and messed together. Under these cir-

cumstances all the property pledged in the bond is liable for the debt

and the plaintiff's share cannot be exempted, (ii) The precedent applies

to the case of a transfer made by the ancestor of an ancestral joint

property without the consent of his co-sharers who did not benefit by
the transaction. In this case the defendant No. 2 borrowed money of

a banker while living and messing jointly, and spent it for the benefit of

bis wife and sons, and when the banker demanded the money be caused

this suit to be brought under colour of the Hindu law. It is impossible
that the son should remain ignorant of the act of his father with whom he

lived. The plaintiff ought to have brought a suit when the defendant

No. 2 had acted beyond his power in borrowing the money for his own
use on the security of the ancestral property. But at that time the

plaintiff, his brothers, and the wife of the defendant No. 2 jointly

appropriated the money quietly. A decree was eventually passed for

that money and the property having been advertised for sale the present
suit has been instituted. There can be no (doubt that; the suit has been

brought in collusion with the defendant No. 2 for a dishonest purpose."

[7SO] On appeal by the plaintiff the Subordinate Judge affirmed tba

Munsif 's decision and dismissed the appeal. The material portion of the

Subordinate Judge's judgment was as follows :

"
It appears from the

proceeding dated the llth December, 1878, referred to by the Muusif,

that the plaintiff has admitted the fact of his living with his father. It

is clear that the plaintiff and his father live together, and it is also clear

that the plaintiff has been living in commensality with his father, who is

(1)3 C. 198.
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the judgment-debtor, and that the debt was for the plaintiff's support and
benefit. It is also clear that the property continued all along in possession
of the plaintiff's father, the judgment-debtor, who hypothecated all that

was in his possession. Under these circumstances no part of the property
can be, in consideration of the plaintiff s right of inheritance, exempted from

liability for the money lent for the use of the joint family by the defendant-

respondent. As the judgment-debtor was in possession of the property
which he had hypothecated in the bond, it was not necessary to implead
the plaintiff. As the plaintiff was aware of the defendant-respondent's just

demand, and of the decree, and the suit, and as he took no measures at

that time for his proteation from the demand which has not been paid off as

yet, the claim of the plaintiff doss not deserve any consideration. The
precedents cited by the plaintiff cannot be applicable to a case in which a

debt is contracted for the support and benefit of the children, and in which
the father has possession of the whole property which he has pledged.
The fact of the whole property being liable for the debt is apparent from
the plaint, in which the plaintiff himself says that all the property has

been hypothecated. In short, with reference to the facts of the case, the

Munsif's decision deserves to be upheld. According to law, a son who
wants the property of his father is bound to pay his father's debt. The
debs was contracted for the support of the children including the plaintiff

and it is a just debt. The debt being incurred in good faith for the sup-

port of the joint family, the liquidation thereof is incumbent on all

parsons. No plea against the validity of the debt is worthy of consider-

ation. It being necessary for a son to pay his father's debt, and he

having failed to do so, the property is in consequence advertised for sale

by auction
; the plaintiff's claim must be considered improper."

[751] The plaintiff appealed to the High Court, contending that his

right, title, and interest in the family property could not be sold in the

execution of a decree against his father, to which be was not a party ;

and that the only question to be determined was whether the decree as

made could be executed against him, and it was not proper to go behind

the decree and inquire into the nature of the debt.

The Senior Government Pleader (Lala Juala Prasad), for the

appellant.
Inla Lalti Prasad, for the respondent.

JUDGMENT.
The judgment of the High Court (SPANKIB, J., and OLDFIELD, J.)

was delivered by
OLDFIELD, J. It appears that the defendant Earn Manohar

obtained a decree against the defendant Sheo Narain Singh, the father of

plaintiff, upon a bond executed by him, and sought to execute the decree

against certain joint family property pledged in the bond, and the plaintiff

has brought this suit to exempt his share in the joint family property
from sale on the ground that the defendant Earn Manohar only obtained

a decree against his father, and it is only his father's rights that can be

taken in execution under such a decree. The decree was passed against

the property pledged in the bond, and the finding of the lower appellate

Court on the facts is that father and son lived together as members of an

undivided Hindu family, the property being in the father's possession and

management, and that the dobt was incurred for the plaintiff's support

and benefit, and the money was lent for the use of the joint family by
the defendant Earn Manohar, and the plaintiff was aware of the transaction.
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1880 It is undoubted that the whole ancestral property is liable for a debt

FEB. 19. contracted by a father under such circumstances, and there is no weight

; to be attached in the present case to the contention that, the decree being

against the father only, ib is only his interest that can be sold, for we
cannot but hold that the suit and decree in this case must be regarded as

against the father as representing the joint family.
In a recent case before the Judicial Committee of the Privy Council,

Bissessur Lall Sahoo v. Luchmessur Singh (1), decided [752] 15th July,
2 A. 746.

1879, where the question was whether certain familv property could

be held liable under decrees obtained against members of the

joint family, their Lordships appear to consider that, where the family
is joint, there may be a presumption that the party sued is sued as a

representative of the family, and they held that, when the decrees are

substantially decrees in respect of a joint family and against the represen-
tatives of the family, they may be properly executed against the joint

familv property. Such appears to be the case in the suit in which this

appeal has been made. Much stress has been laid by the plaintiff-

appellant's counsel on the case of Deendyal Lall v. Jugdeep Narain

Singh (2). In that case it was held that the auction-purchaser, who was
also the decree- holder,

"
could not acquire more than the right, title, and

interest of the judgment-debtor ; and if he had sought to go further, and
to enforce his debt against the whole property, and the co-sharers who
were not parties to the bond, he ought to have framed his suit accordingly,
and have made those co-sharers parties to it

; by the proceedings which
he took he could not get more than that was seized and sold in execution,

viz., the right, title and interest of the father."

But our view of the case before us, which proceeds on the representa-
tive character of the judgment-debtor as representing the family, cannot
be said to be in conflict with the principle laid down in the above case.

We affirm the decree of the lower appellate Court and dismiss this

appeal with costs.

Appeal dismissed.

2 A. 752.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

SHANKAR DIAL (Decree-holder') v. AMIR HAIDAR AND OTHERS
(Judgment-debtors)* [24th February, 1880.]

Objection to attachment of attached property by judgment-debtor Order against decree-

holder Decree-holder's remedy Appeal Suit to establish right Act X of 1877

(Civil Procedure Code), ss. 278, 279, 280, 281, 282, 283.

An objection was made to the attachment of certain property in the execution
of a decree, by the judgment-debtor, on the ground that such [753] property was
in his possession, not as his own property, but on account of an endowment. This

objection was qne of the nature to be dealt with under s. 278 and following sec-

tions of Act X of 1877. The Court executing the decree made an order against
the decree-holder releasing the property from attachment. Held that such
order was not appealable, the fact that the objection was made by the

'
First Appeal, No. 145 of 1879, from an order of Maulvi Abdul Majid Khan,.

Subordinate Judge of Ghazipur, dated the 18th July, 1879.

(1) 6 I. A. 233= 5 C.L.K. 477. (2) 3 C. 198.

1052



I.] BALDEO PBASAD V. GRIS CHANDAE BOSE 2 All. 784

judgment-debtor notwithstanding, and the decree-holder's proper remedy was to 1880
institute a suit, under the provisions of s. 283 of Act X of 1877. ,,,r Eli. i4,~

[F,, 7 A. 36(37); 150. 437(445); 6 C.W N. 63(65); R., 8 A. 626 (634) = A.W.N.
(1886), 228 ; 23 B. 237 (252) ;

16 C. 1 (7) ; 10 M. 117 (119) ; 1 O.C. Sup. 11 (12) ; .

D., 7 A, 547 (549) = A.W.N. (1885) 132 ; 9 A. 605 (607) ; 16 C. 603 (607).]
APPEL--

LATE
THE facts of this case are sufficiently stated for the purposes of this p

report in the judgment of the High Court.
UIVIL.

Munshis Hanuman Prasal and Sukh Bam, for the appellant.
~ ~

The Senior Government Pleader (Lala Juala Prasad) and Shah Asad
Ali, for the respondents.

JUDGMENT.
The judgment of the High Court (PEARSON, J. and OLDPIELD, J.)

was delivered by
OLDFIELD, J. The decree-holder, appellant before us, sought to

attach certain property in execution of his decree, and the judgment
debtors objected that they held the property, not as their own property,
but as superinoendents of an endowment to which the property belonged,
and they objected to the attachment. The Court of first instance released

the property from attachment on the objections taken. The decree-holder

appealed to the Judge, who dismissed the appeal on the ground that, with
reference to the value of the subject-matter, it lay to the High Court.

The decree-holder has now appealed to this Court. A preliminary objec-
tion appears to us to be valid, to the effect that there is no appeal, and
that the decree-holder's proper remedy is by regular suit.

The objections taken to the attachment were of the nature of those

to be dealt with under s. 278 and following sections, Civil Procedure Code,
and the remedy for the party dissatisfied is under s. 283 by regular suit.

The case is not altered by the circumstance that the objectors were the

judgment-debtors. It has been held frequently that the provisions of

s. 278 and following sections apply equally to the objections by parties

to the suit as by strangers, whan their objections are of the nature of

those with which those sections deal. Haris Ghandra Gupto v Srimati

Shasi Mala [7S4] Gupti (1) ; In the matter of the petition of J. B. Bai-

ney (2) ; Chunder Kant Surmah v. Bangshee Deh Surmah (3). We
dismiss the appeal with costs.

Appeal dismissed.

2 A. 754.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

BALDEO PRASAU AND ANOTHER (Plaintiffs) v. GRIS CHANDAR BOSE
(Defendant)."' [24th February, 1880.]

Suit on lost Cheque -Parties to Suit Act Z of 1877 (Civil Procedure Code), s. 61.

The indorsees of a cheque sued the indorser stating in their plaint that the

cheque had not been lost and that the defendant refused to give them a duplicate

First Appeal, No. 130 of 1879, from a decree of H.D. Willock, Esq., Judge of

Azamgarh, dated the 4th April, 1879.

(1) 6 B.L.B. 721. (2) 6 B .L.R. 725. (3) 6 W.R. 61.
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of it and claiming a duplicate of it or the refund of the money they had paid the

defendant on the cheque.

Held that the plaint disclosed a cause of action against the defendant. Held
also that the plaint should be amended by joining the drawer of the cheque as a

defendant in the suit.

[R , 25 Ind. Gas. 881 (882).]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Cfourt.

Munshi Hanuman Prasad and Lila Lalta Prasad, for the appel-
lants.

The Junior Government Pleader (Ba,bu Dwarka Nath Banarji) and
Babus Oprokas Chandar Mukarji and Baroda Prasad Ghose, for the

respondent.

JUDGMENT.
The judgment of the High Court (PEARSON, J. and OLDFIELD, J.)

was delivered by
OLDFIELD, J. The case of the plaintiffs is that a cheque No.

3821 of the 18th October, 1877, drawn by Captain C. Ellis, Emigration
Agent, on the Bank of Bengal, for Rs. 300, was endorsed over to

their agent, Parsotam Das, by the defendant, for valuable consideration.

Parsotam Das sent the cheque to the plaintiff's firm at [755] Ghazi-

pur, and they forwarded it by post to their firm at Arrah, but it

was lost in transit. The defendant refused to give a duplicate of the

cheque ; and the plaintiffs now sue to compel him to give a duplicate
or to refund the money, and to pay damages, Rs. 48, equivalent to interest

on the amount of the bill lost by plaintiffs owing to defendant's refusal,

and future interest from date of institution of the suit. The defendant

replies that he did not indorse the cheque over to plaintiffs ; that it was
drawn payable to Babu Hari Mohan Banarji, who indorsed it. The

Judge has rejected the plaint on the ground chat it does not disclose a

cause of action. This is, however, erroneous.

Under s. 61, Code of Civil Procedure, a suit may ba maintained on a

lost negotiable instrument, and, if it be proved that the instrument is lost,

and if an indemnity be given by the plaintiff to the satisfaction of the

Court against the claims of any other person upon such instrument, the

Cours may make such decree as it would have made if the plaintiff had

produced the instrument in Court when the plaint was presented, and had
at the same time delivered a cooy of the instrument to be filed with the

plaint ; and in Byles on Bills of Exchange, llth ed., chapter XXVIII, p. 378,
we find that the relief administered by Courts of equity will be afforded,
"
not only on billg, but on notes ; not only against the drawer, but against

the indorser, or the acceptor; not only may a new bill ba required,
but payment ; but the Court will not call on a party to renew or pay a

lost bill without providing him with a satisfactory indemnity."
The defendant Babu Grish Chandar Bhoae, assuming him to be the

indorser of the cheque, cannot give the new cheque asked for without the

co-operation of the alleged drawer, Captain Ellis ; and the plaintiff should

amend his plaint by joining Captain Ellis as a defendant in the suit, and

praying that the relief sought may be given against both defendants.

The Judge will return the plaint to the plaintiff to be amended

accordingly, and his order rejecting it is set aside, and the costs of this

appeal will be costs in the cause.

Orde* accordingly.
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2 A. 756.

[7S6] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

THE SECRETARY OF STATE FOR INDIA IN Co'UNciij(Defendant) v.

SHEO SINGH BAI AND ANOTHER (Plaintiffs}
*

[1st March, 1880.]

Contract Bailment Government Promissory Note Contributory negligence Master
and servant.

The agent of the plaintiff delivered to the Treasury officer at Meerut nine
Government Promissory nodes, aggregating Bs. 48,000 in value, in order that

such notes, might be transmitted to the Publio Debt Office at Calcutta for

cancellation and consolidation into a single note for B^. 48,000, having previously
indorsed the plaintiff's name on such notes at the request of a subordinate
of the Treasury officer, and received a receipt for such notes under the hand of the

Treasury officer. Owing partly to such indorsements and partly to the negligence
of the Treasury offiser such subordinate was enabled to misappropriate and
negotiate two of such notes, aggregating Bs. 12,000 in value. The remain-

ing seven of such notes were despatched to Calcutta, and a consolidated note
for Bs. 31,200 was returned and delivered to the plaintiff, when the misappro-
priation of the two notes was discovered. The plaintiff sued Government
claiming "that it might be directed to make restitution of the two notes or to

deliver two other notes of equal value or their value in cash" with interest. On
behalf of Government it was contended that it was not liable to the plaintiff's
olaim inasmuch as the plaintiff, by his agent, had contributed to the loss of the
two notes, and a master was not liable in damages for loss or injury sustained

through the fraud or dishonesty of his servant without the scope of his employ-
ment. Held that, the two notes not having been delivered to the Treasury officer

as a bailee but having been surrendered, the receipt given by that officer must
be regarded as an undertaking on the part of Government to deliver a conso-

lidated note for Bs. 48,000 in due course, and the plaintiff's suit was in reality
one for damages on account of the refusal of Government to discharge its obliga-

tion, the measure of those damages being the amount by which the note for

Bs. 31,200 fell short of Bs. 48,000 with interest, and such being the suit, the

contention of Government was not any answer to it.

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of Straight, J.

The Senior Government Pleader (Lala Juala Prasad), for the appel-

ant.

Mr. Conlan, for the respondents.

JUDGMENTS.
The following judgments were delivered by the Court :

STRAIGHT, J. Tbe plaintiffs in this suit claim from the Collector of

Meerut, as representing tha Secretary of Sbate for India, restitution [757]
of two Government Promissory nobes of the loan of 1854-55, made over

to the Meerut Treasury on their behalf by their duly authorised agent on

the 12th August, 1872. They further ask alternatively for other notes of

equal value or for the equivalent cash with interest at four per cent, from

date of last uayment. The lower Court decreed the claim and the defend-

ant now appeals.

The facts of the case, which are not disputed, appear to be as

follows: The plaintiffs are Commissariat agents carrying on business in

the city of Delhi, under the style or firm of Sheo Singh Bai, Nihal Singh.

On the 12th August, 1872, they sent by the hand of their gomashta,

APPEL-

LATE

CIVIL.

2 A. 756.

First Appeal, No. 26 of 1879. from a decree of BabuKashi Natb Biswas, Subordi-

nate Judge of Meerut, dated the 27th November, 1878.

1065
A 1-134



2 All. 758 INDIAN DECISIONS, NEW SERIES [Yol.

1880
MARCH l.

APPEL-

LATE

CIVIL.

A. 756.

Sumair Chand, nine Government Promissory notes of the value in all of

Rs. 48,000 to the Meerut Treasury office, in order that they should be

forwarded thence to Calcutta for cancellation and consolidation into one
note. At that time the regular Treasury Officer, Mr. Billings, was absent

on leave, and one Babu Kali Charan, Deputy Collector, was holding

cha.rge in his stead. Employed in the office in the capacity of chief clerk

was a certain Muhammad Husain, and it was his special duty, when
securities were left there for transmission to Calcutta, to see that they
were carefully packed and despatched, as speedily as possible, and to

prepare the necessary forwarding letter that had to accompany them.
Mohammad Husain had been for many years in the Government service,

and the most perfect confidence was reposed in him by his superior

officers, and those who were acquainted with him or had to come in contact

with him in business matters had entire faith in his integrity and honesty.
It was to this man that Sumair Chand delivered the nine Promissory
notes on the 12th August, 1872. The following is his account of what
then occurred : "Muhammad Husain then made a mark on the notes and
then I signed for Nibal Singh : Muhammad Husain himself wrote some-

thing, or he caused some other person to write something, on the notes,

and then he bad the interest paid to me : on the same day he again asked

me to sign the notes at another place, which he said was required to get

the notes consolidated : these too I signed for Nihal Singh . then he asked

me to remain outside and that he would do all that was required : alter

some time I was called in and Muhammad Husain gave me a receipt in

[758] English." The receipt here referred to was for the nine Promis-

sory notes, and bears the signature of
"
Kali Charan, Treasury Officer."

In ordinary course it should take from ten to fifteen flays to transmit

tho notes to the Public Debt Office at Calcutta for cancellation aud to

get back the consolidated note. Subsequent to the 12th August, 1872,
Sumair Cband called on two or three occasions at the Meerut Treasury
to know whether his note had arrived, but on each occasion his inquiries

were answered by Muhammad Husain to the effect that it had not been

received from Calcutta. Somewhere about the beginning of March, 1873,

Muhammad Husain absconded, and on the 31st of that month a consoli-

dated note which has been received from Calcutta, for Rs. 31,200, was
handed to the plaintiffs, but as it should have been Rs. 48,000 as shown
by the receipt of the 12th August, 1872, suspicion was necessarily at once

awakened and inquiry was instituted, with the following result. Two of

the nine notes made over by Sumair Chand to Muhammad Husain,
numbered 017849 for Rs. 12,000, and 020102 for Rs. 5,000, bad never

been forwarded to Calcutta at all, but had been misappropriated by him,
he taking advantage of the blank indorsement of the name of Nibal Singh
by Sumair Chand to make the latter one payable to himself, by writing
above that signature the words

"
Sold to Muhammad Husain;" while, en

tne other, under a pretended authority from Nihal Singh, he put "Pay
to the Agra Bank or order." On the note for Rs. 12,000 the Bank made
Muhammad Husain ,\u advance in August 1872, of Rs 8,000, and on that

of Rs. 5 000 in December of Rs. 2,300, retaining them as security. With

regard to the remaining seven Promissory note', they remained in the

Treasury at Meerut until the 19th February, 1873, upon which day

they were sent to Calcutta for cancelment and consolidation, accompanied

by a forwarding letter signed by Mr. Billings, who had returned from leave

and resumed charge. At that time Muhammad Husain had made the

necessary formal indorsement on these seven notes, above the name of
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Nihal Singh, which amounted to an acknowledgment on the part of that

person, that he had
"
received a new note in exchange." When the mis-

appropriation of these two notes was discovered, they were, as has already
been stated, in the hands of the Agra Bank, and this fact coming to the

[789] knowledge of Mr. Billings, he in his capacity of a Magistrate of the

first class, issued a moat illegal and improper search-warrant, upon the

strength of which the Bank premises were entered, and the two notes

were carried away by force to the Treasury for restoration to the plain-
tiffs. The natural consequence of this most unwarrantable proceeding
was, that the authorities of the Bank instituted a suit against Mr. Lillings
for restitution of the two notas and damages for their illegal seizure, and
in the course of the litigation, the Secretary of State for India, and she

present plaintiffs, were brought upon the record as defendants. Ultima-

tely this Court, upon appeal by the Bank, on the 29th May, 1876, reversed

the decision of the Subordinate Judge dismissing the claim of the Bank,
and passed a decree in its favour, the result of which was that the two
notes were restored. These two notes are the subject of the present suit,

and it may be remarked that, since their return to the Bank, they have
been negotiated away, and are now in the hands of third parties, whose
names do not appear.

The plaintiffs came into Court with their present claim on the 17th

August, 1878, and the relief asked in the plaint is that
"
the Government

may be directed to make restitution of the two notes, or to deliver other

notes of equal value or their value in cash, amounting to Es. 17,000, with

interest at four per cent, from date of last payment, viz., the 1st July,

1872, to date of suit, amounting in all to Es. 21, 165.
"

This the Sub-

ordinate Judge has decreed, and the defendant now appeals against that

decision on two grounds, (i) That the plaintiffs, in the person of their

agent, were guilty of contributory negligence, (ii) That a master is not

liable in damages for loss or injury sustained through the fraudulent or

dishonest act of his servant without the scope of his employment
Both these points were urged at great length on the hearing of this ap-

peal by the Senior Government Pleader, and many English and American
authorities were cited, under both heads of argument. But upon a close

and careful consideration of all the facts in the case, it appears to me that

the contention for the appellant proceeded on a complete misconception of

the real nature of the suit, for which I may add the Subordinate Judge is

primarily responsible. In my judgment he was in error in dealing with

the [760]question between the parties as governed by the law relating to

bailments. The nine Promissory notes were not made over to the Meerut

Treasury for any temporary purpose, upon the accomplishment of which

they were to be returned or otherwise disposed of according to the directions

of the bailor. On the contrary, they were unconditionally surrendered,

when they were handed over by Sumair Chandfor cancolment, and the effect

of their delivery to the Treasury at Meerut is the same as if they had been

taken by the plaintiffs to the Public Debt Office at Calcutta and handed

over there. In thoie individual notes, as individual notes, they retained

no interest. Properly, the plaintiffs might for their own protection have

refused to give them up except upon receipt of the consolidated note, and

I think they would have been justified in doing so ;
but the Govern-

ment has, for its own convenience and security, established a rule that

persons wishing to have old securities cancelled and consolidated are

required, not only to deliver up their old securities, but to give &

receipt in advance for tho new one, their only! document of title being

1067

1880
MARCH l.

APPEL-

LATE

CIVIL.

2 A. 756.



2 All. 761 INDIAN DECISIONS, NEW SERIES [Yol.

1880
MARCH 1.

APPEL-

LATE

CIVIL.

2 A. 755.

the written acknowledgment of the Treasury Officer, that their securities

have been received. As a matter of fact they have no option, and in order

to obtain what they want, they must perforce conform to the requisitions.
In my opinion the receipt given in the present case by Babu Kali Gharan,
the acting Treasury Officer, must be regarded as aa undertaking on the

part of the authorities to deliver one consolidated note for Rs. 48,000 in

due course. Consequently, I do not think that there was any bailment of

tbe two notes in tbe defendant for the plaintiffs, but that there was a

contract entered into, the effect of which was that the plaintiffs were
entitled to demand, and the defendant was bound to give, a consolidated

note of the value of E.3. 48,000. The present suit is, therefore, in reality

one for damages on account of the defendant's refusal to discharge his

obligation, and the measure of those damages must be the amount by
which the note for Rs. 31,200 falls short of Rs. 48,000 with interest.

Regarding the case in this light, it is difficult to see in what way the two

pleas in appeal are in any way an answer to the plaintiffs' claim. The
authority of Babu Kali Gharan to bind the Government is unquestioned,
and if he chose to contract; [761] it into a responsibility without proper
care and caution, that is a matter which in no way affects the position

of the plaintiffs. It is perfectly obvious, that Kali Charan was guilty

of the greatest negligence in not verifying the nine notes, and seeing

they were properly indorsed before he gave bis receipt. Moreover, he
was grossly careless, both in failing to lock them up in the safe, of

which he had the key, and in forgetting their receipt, and in not re-

quiring Muhammad Husain to prepare tbe forwarding letter for

his signature, and to pack them for transmission thither. The evidence

of Mr. Billings seems to me to establish the negligence of the Treasury
in the most conclusive way, and had a bailment been established, or

were this rightly an action of tort for the loss of the two notes,

I think an overwhelming case would have been made oat against
the defendant. I am well aware that heads of departments and
officers in a superior position in the public service are, from pressure
of business, necessarily compelled to rely largely on the good faith and

honesty of their subordinates, and I should never be disposed to draw the

line too tightly in forming an opinion as to what, under this or that

state of circumstances, they ought or ought not to have done. But reason-

able and intelligent confidence is one thing, blind and careless trust is

another; and while the one may fairly be aocepted in explanation or excuse,
the other should never be allowed in extenuation or relief from responsibi-

lity. The clerk in a bank handles unlimited sovereigns and bank notea

during the hours of business, but no employer exercising the most ordinary

precaution or prudence would fail to have his cash and securities loeked

up at the close of each day and so kept until banking hours recommenced.
To do otherwise would afford unreasonable temptations, of which were the

clerk to take advantage, the employer should not have the benefit to escape
from the liability to third parties for any loss or damage they might
thereby sustain.

In the present case the Government had the misfortune to be badly
served. It had, as its representative in authority, a person who was

negligent and slipshod in the discharge of his duties of control and super-

vision over a subordinate, who took advantage of these deficiencies to

perpetrate a series of misappropriations and forgeries. Upon all the facts

the inference is irresistible, that, but [762] for this laxity of administra-

tion in the Meerut Treasury on the part of Babu Kali Charan, the two
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notes could never have been stolen, nor the forgeries committed in respect
of them, and such being the case it is impossible to avoid remarking, that

it is matter for regret the plaintiffs' claim should ever have been contested,
much less that a countercharge of contributory negligence should have been
made against them. Were it necessary to dispose of this allegation, I

should have unhesitatingly come to the conclusion, that no sufficient case

to establish it had been made out. A person like Sumair Chand going
into a Government office can hardly be expected to anticipate that he will

be made the victim of fraud and misrepresentation by the officials employ-
ed there. On many previous occasions Sumair Chand had drawn interest

on Promissory Notes for his masters at the Meerut Treasury through
Muhammad Husain, and had also made over notes to him for consolida-

tion and always without misadventure. It is not by what we know, now,
but from the state of things that existed at the time of the delivery of the

notes, that the conduct of Sumair Chand must be judged, and looking at

it from this point of view, I do not find any such evidence of co-operative

negligence as would disentitle the plaintiffs, either as bailors or parties

damnified, from recovering damages.
But, as I have in an earlier part of this judgment pointed out, this

suit is properly one for breach of contract, by reason of the failure of the

defendant to discharge his obligation to give a consolidation note to the

extent of Eg. 48,000, and, in my judgment, the pleas in appeal to this

Court, and in answer to the plaintiffs' claim in the Court below, are

irrelevant and afford no answer to the case set up. The property of the

plaintiffs in the nine notes was determined, when they were handed over

and the receipt was given, and thereupon an implied undertaking on the

part of the defendant to deliver an equivalent security after the lapse of a

reasonable interval of time was to be assumed. It is clear that, to

all intents and purposes, the notes had been reduced into the possession
of Government, and that all right to or control over them had been parted,

with by the plaintiffs. Whether they were properly taken care of or not

was indifferent to them, for, at any time on the presentation [763] of their

official receipt, they were entitled to demand a consolidation note for

Rs. 48,000. Such being the view I entertain of the case, I am of opinion
that this appeal should be dismissed with costs. But the decree must
be amended from the shape in which the relief has been given by the

lower Court, so as to declare the plaintiffs entitled to damages, such

damages to be the amount of the two promissory notes for Rs. 12,000
and Rs. 5,000, with interest from 1st July, 1872, to date of payment.

PEARSON, J. I concur generally and substantially in the view taken

of the case by my honorable and learned colleague, and in dismissing
the appeal with costs, and in amending the decree of the lower Court

in the manner proposed by him.

Appeal dismissed.
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Before Mr. Justice Oldfield and Mr. Justice Straight.

NARSINGH DAS (Decree-holder) v. NARAIN DAS (Judgment-debtor}*
[5th March, 1880.]

Execution of decree Limitation Act XV of 1877 (Limitation Act), sch. ii, arts. 177,
179 (2), 180.

Held, that the words "
appeal

" and "
appellate Court

"
in art. 179 (2), sch. ii, of

Act XV of 1877, include an appeal to Her Majesty in Council.

Held, therefore, where an appeal had been preferred to Her Majesty in Council
from a decree of the High Court dated the 18th August, 1871, and the High
Court's decree was affirmed by an order of Her Majesty in Council dated the 12th

August, 1876, and an application for execution of the High Court's decree was
made on the 15th July, 1879, that, under art. 179 (2), sch. ii, of Act XV of 1877,
the limitation of such application must be computed from the date of the order
of Her Majesty in Council.

[R., 7C. 620(624).]

THE decree of which execution was sought in this case was one made
by the High Court on the 18th August, 1871, on appeal from a decree of

the District Judge of Benares. On the 28th January, 1874, the decree-

holder applied for the execution of the High Court's decree. On the 12th

August, 1876, an appeal having been preferred from the decree to Her
Majesty in Council, the High Court's decree was affirmed. On the 15th

July, 1879, tbe decree-holder made the present application for execution

of the High Court's decree. The District Judge of Benares held

that [764] this application was barred by limitation, inasmuch as

between the 28th January, 1874. and the 15th July, 1879, the decree-

holder had taken no action in the matter of the execution of the decree.

In so holding tbe Judge disallowed the decree-holder's contention that

the period of limitation should be computed from the date of the order of

Her Majesty in Council, such order being the order of an
"
appellate

Court
"
within the meaning of No. 179, proviso 2, sch. ii, of Act XV of

1877. The Judge observed with reference to this contention as

follows :

"
No. 179 is only for those cases for which No. 180 does not

provide, while No. 180 is clearly intended for all orders of Her Majesty in

Council. I cannot hold that Her Majesty in Council was ever intended

as an appellate Court in No. 179."

The decree-holder appealed to the High Court, again contending that

limitation should be computed from the date of tbe order of Her Majesty
in Council.

The Senior Government Pleader (Lala Juala Prasad) and Pandit

Ajudhia Nath, for tbe appellant.
Mr. Conlan and Pandit Bishambhar Nath, for the respondent.

JUDGMENTS.
The following judgments were delivered by the Court :

OLDFIELD, J. I hold that the decree which is now being executed

is the decree of the High Court, and the law of limitation which will

govern the case is art. 179 (2), Act XV of 1879,
"
(Where there has

*
First Appeal, No. 154 of 1879, from an order of G. E. Knox, Esq., Judge of

Benares, dated the 15th October, 1879.

1070



I] NAESINGH DAS V. NABAIN DAS 2 All, 763

been an appeal) the date of the final decree or order of the appellate
Court.

"
In the case before us there was an appeal to Her Majesty in

Council who affirmed the decree of this Court, the date of the order on
that appeal being 12th August, 1876, and the present application is within
time from that date.

I sea no reason to doubt that the words "appeal
"
and

"
appellate

Court" in art. 179 (2) are intended to include aopealsto Her Majesty in

Council, since we find that these appeals are made the subject of legisla-

tion in the Act, which in art. 177 provides the limitation for the admission
of such acpeals, and in art;. 180 provides the limitation for enforcing
orders of Her Majesty in Council made in course of such appeals. Were
it otherwise and were appeals referred to in .art. 179 (2) restricted to

appeals preferred to the [765] appellate Courts in India, a party who had

appealed to Her Majesty in Council from a decree of a Court in India

would be in a worse position, in respect of the limitation for the execu-

tion of his decree, than a party who had appealed to an appellate Court
in India.

I would decree the appeal with costs and set aside the order of the

Judge and remand the case for disposal on the merits.

STRAIGHT, J. I am of opinion that the decree which is now
proposed to be executed is the decree of the High Court of the 18th

August, 1871, and that the law of limitation which must govern the matter
is contained in art. 179, Act XV of 1877, paragraph 2, column 3. In the

present case there was an appeal to Her Majesty in Council and the

decree of this Court was ultimately affirmed by order of the 12th August,
1876. During the pendency of that appeal, time didnot run and the period
of limitation only began on the passing of the final order. The present

application by the decree-holder, appellant before us, was made on the 15th

July, 1879, and is therefore within time. I see no reason to doubt that the

words
"
appeal

" and
"
appellate Court" are now intended to include appeals

to Her Majesty in Council, for we find those appeals made the subject of

legislation in Act XV, which by art. 177 provides a period of limitation

within which they may be admitted. Moreover, art. 180 establishes

a limitation for enforcing orders of Her Majesty in Council, a provision,

the presence of which may be accounted for by certain observations

contained in the judgment of the Privy Council in the case of Kristo

Einker Ghose Roy v. Burroda Kant Singh Roy (I), quoted by Mr.
Conlan in arguing this matter before us for the respondent. The question
that arose there related to Act XIV of 1859 and neither in that Statute

nor in Act IX of 1871 were there analogous articles to art. 177 or to the

last sentence of art. 180. So far as that decision is concerned, it does not

appear to me to be otherwise in any way relevant to the present case.

I agree that the appeal should be decreed with costs, and that

the Judge should dispose of the application of the decree-holder on its

merits.

Cause remanded.
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(1) 17 W.R. 297.
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[766] CRIMINAL JURISDICTION.

CRIMINAL Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.

JUEISDIC-

TION EMPRESS OF INDIA v. O'BRIEN. [6th March, 1880.]

Culpable homicide not amounting to murder Voluntarily causing hurt Causing death

2 A. 766. by negligence Act XL7 of 1860 (Penal Code), ss. 301, 3014, 322, 325 Spleen
disease.

B voluntarily caused hurt to N, who was suffering from spleen'diseaae, knowing
himself to be likely to cause grievous hurt but without the intention of causing
death, or causing such bodily injury as was likely to cause death or the knowledge
that be was likely by his act to cause death, and caused grievous hurt to N, from
which 2V died. Held, that B ought not to be ctnvicted under s 301A of the
Indian Penal Code of causing death by negligence, but under s. 325 of that Code
of voluntarily causing grievous hurt.

[R., 3 A. 776 (778) = A.W.N. (1881), 132 ; A.W.N. (1881), 103; A.W.N. (1881), 112.]

THIS was a case called for by the High Cours under s. 294 of Act X
of 1873. The facts of the case are sufficiently stated in the order of the

High Court.

ORDER.
STUART, C.J. The circumstance that the accused, O'Brien, was at

the time of fche offence of which he was convicted under the influence of

drink cinnofc in the least degree mitigate his guilt. The facts material to

ihe case appear to be these : On bhe evening of 2nd September, 1879, the

accused O'Brien and a companion named Sharling were dining at the

house of a friend in Agra within the Rajputana State Railway lines, and
about midnight they sallied forth walking towards the fort. O' Brien

perceived a ghari which they wished to hire, but the driver, a man named
Wazir, a witness in the case, refused to give it unless the fare was prepaid.

O'Brien and Sharling then walked on to a place where an ekka was

standing, and presuming that it belonged to a man who was sleeping

on a charpoy close by roused him and told him to let them have the ekka.

This man was Nathu, the deceased. Nathu explained that the ekka did

not belong to him and remarked at the snme time that he was ill.

Hereupon O'Brien got irritated and committed the assault on the person
of Nathu which caused his death. He pulled the charpoy about, causing
the deceased to fall out of it, kicked him, and struck him on the side

or on the ribs with a stick, and of the injuries the deceased thus

received, he died verv soon after. The Civil Surgeon in his post

[767] mortem examination states that the deceased's spleen had been

runtured in four places in its outer surface, one of which ruptures was very

deep, extending to the inner surface of that organ. It would thus appear
that the assault by the accused on Nathu was of a very serious nature,

rendering a fatal result inevitable. The Magistrate committed O'Brien

under ss. 323 and 325 of the Indian Penal Code, but the Judge amended
the charge by substituting s. 304 A, Indian Penal Code, for ss. 323 and 325.

The case was clearly not one of culpable homicide, and s. 304 A provides that

whoever causes the death of any person by doing any rash or negligent

act, not amounting to culpable homicide, shall be punished with impri-

sonment of either description for a term which may extend to two

years or with fine or with both," and a plausible argument might
be maintained to show that the assault by O'Brien on the deceased was
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within the meaning of that section. But I think it safer to convict O'Brien 1880
under s. 325, because I consider that s. 804-A has in view utter indifference MARCH 6.

as to the possibly or probably fatal consequences of his act, on the part of -

an offender under it, and s. 325 in my opinion more fairly and accu- CRIMINAL
rately satisfies the requirements of the evidence. I would, therefore, set TUB TSDIC .

aside the conviction under s. 304-A and convict O'Brien under s. 325
of the Indian Penal Code. As to the sentence, I consider that passed by
the Judge iaapprouriate and inadequate, and such sentence I would there-

fore sec aside, and in lieu thereof I would sentence the accused G. W,
O'Brien to oue year's rigorous imprisonment and to pay a fine of Es. 100,
or in default of payment of such fine to suffer a further period of three

months' rigorous imprisonment. Of course so much of the fine of Bs. 300
awarded by the Judge as has been paid and exceeds the fine now imposed
will be returned to the accused.

SPANKIE, J. The facts found are not disputed. We had issued

notice to the accused to show cause why his sentence should not be revis-

ed but he has not appeared. He has been convicted of having assaulted

without any provocation an old man sleeping outside his house, and

having beaten him with a stick on the sides. The blow ruptured the

man's spleen and caused his almost immediate death. The Magistrate
who conducted the preliminary inquiry committed the accused under
ss. 323 and 325 of the Indian Penal [768] Code. But the Sessions Judge
altered the charge into one of s. 304-A of the Code, and sentenced the

accused to pay a fine of Ks. 300, or in default to suffer rigorous imprison-
ment for six months. The attention of the Court was drawn to the case,

and the record was sent for.

Section 304-A appears to be wholly inapplicable to the facts as found

by the Sessions Judge. The circumstance that the medical evidence esta-

blished death by rupture of the spleen did not reduce the accused's act to

one of culpable rashness or culpable negligence. It has been laid down
that

"
culpable rashness is acting with the consciousness that the mischie-

vous and illegal consequences may follow, but with the hope that they will

not, and often with the belief that the actor has taken sufficient precaution
to prevent their happening. The imputabiiity arises from acting despite

the consciousness. Culpable negligence is acting without the consciousness

that the illegal and mischievous effect will follow, but in circumstance

which show that the actor has not exercised the caution incumbent upon
him, and that, if he had, he would have had the consciousness. The imputa-

biiity arises from the neglect of the civic duty of circumspection" (1).

There is no reason to doubt that the act was not done with the

intention of causing death, or of causing such bodily injury as the accused

knew was likely to cause the death of the old man, nor was the act done

with the intention of causing bodily injury to the man, nor was the

bodily injury intended to be inflicted sufficient in the ordinary course

of nature to cause death, nor did the accused, when striking the man,
know that his act was so imminently dangerous that it must in all pro-

bability cause death or such bodily injury as is likely to cause death. The

offence, therefore, of culpable homicide was not committed. But I think

that there can be no doubt that the accused committed the offence of

voluntarily causing grievous hurt. He struck deceased on the ribs with

a stick and inflicted a hurt which not only endangered his life but actually

caused his death, and which he must have known was likely to break a

(1) Nidamarti Nagabhushnam, 7 M H.O.B. 119,
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CRIMINAL I would set aside the conviction under s. 304-A and convict accused

JURISDIC- unf^er s - 325 of the Penal Code. Considering the unprovoked character

of the attack and the circumstances attending it, it appears to me one
'

which is not sufficiently punished by a fine. I would sentence the accused_
2 A 766

' ^' OB"611 to one year's rigorous imprisonment, and to a fine of

Ks. 100, or a further period of three months' rigorous imprisonment. So
much of the fine, if paid, that exceeds the fine proposed, should be

returned to the accused.

2 A. 769.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

MAZHAR ALI KHAN AND ANOTHER (Defendants) v. SARDAR MAL
(Plaintiff)* [8th March, 1880.]

Bond Interest Penalty.

The defendants on the 8th May, 1869, gave the plaintiff a bond for the pay-
ment of Rs. 2,000 on the 16th February, 1870. This amount consisted of two
items, viz., Rs. 1,650, prinoipal, and Rs. 350, interest in advance at the rate of

two per cent, per mensem for the period between the date of tha bond and its due
date. The bond provided that, in default of payment on the due date, interest

on the whole amount of Rs. 2,000 should be paid at the rate of two per cent,

per mensem from the date of the bond. Held, in a suit on the bond in which
interest was claimed at the rate of two per cent, per mensem from the date of

the bond, that this provision was penal, and the penalty ought not to be

enforced.

[R., 9 0. 689 (693) ; 11 M. 294.]

THIS was a suit on a bond executed by tha defendants in favour of

the plaintiff on the 8bh May, 1869. The material portion of this bond
was as follows :

" We Mazhar Ali and Fazal Ali do declare that we have
borrowed Es. 1,650 from Sardar Mai '.adding Ks. 350 to this sum on
account of future interest, we admit that Ks. 2,000 is payable by us to the

lender : we promise to pay that amount without interest at the close of the

month of Magh, Sambat 1926 (16th February, 1870) : should we fail to

pay the amount of principal and interest entered in the bond at the time

[770] fixed then we will pay interest on that amount, viz., Rs. 2,000, at

two rupees per cent, per mensem from the date of the bond, in addition to

the interest stipulated to be paid as above." The defendants having
failed to pay the amount of the bond on the due date, the plaintiff

claimed interest on the principal amount sued for at the rate of two rupees

per cent, per mensem calculated from the date of the bond to the date of

the institution of the suit, viz., the 23rd June, 1879. The defendants

contended that the stipulation to pay interest from the date of the bond
at two rupees per cent, per mensem, in case of default, was penal and
should not be enforced. The Court of first instance disallowed this

contention, observing as follows :

"
The Court finds that the condition

* First Appeal, No. 6 of 1880, from adedree of O.W, Moore, Esq., Judge of Aligarh,
dated the 23rd September 1879.
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as to paying interest at twenty-four per cent, (per annum) in the event of

default, from the date of the execution of the bond, whether penal or not,

is not unreasonable : the rate is by no means uncommon, and though no
doubt the terms of the bond, in the event of default as regards the period
between execution and the first date fixed for payment, may now seem
hard to the defendant-debtors, yet they agreed to those terms with their

eyes open : nor were they obliged by circumstances to take the loan ; the

bond shows that they took the money with a view to speculating in

indigo, and no doubt they looked for a profit which would much more
than cover the rate of interest fixed in the bond : the Court sees no reason

why, because or when the defendant-debtors failed in their speculation,

they should be allowed to evade their agreement willingly made."

The defendants appealed to the High Court.

Pandit Ajudhia Nath, for the appellants.
Munshi Kashi frasad and Lala Ear Kishan Das, for the respondent.

JUDGMENT.
The judgment of the High Court (PEARSON, J., and SPANKIE, J., was

delivered by
PEARSON, J. The amount of the bond consisted of two items, viz ,

Es. 1,650, principal, and Es. 350, interest in advance at the rate of two

per cent, per mensem for the period between the date of the bond and the

16th February, 1870, the date on which it was [771] stipulated that the

whole amount of Es. 2,000 should be paid. The provision that, in

default of payment on the date stipulated, interest on the whole amount of

Es. 2,000 should be paid at the rate of two per cent, per mensem from the

date of the execution of the bond was so far penal that in effect it more
than doubled the rate of interest for the period above-mentioned. That

penalty ought not, in our opinion, to be enforced. The rate of two per
cent, per mensem is not so unusual as to be unreasonable. (The judg-
ment then proceeded to determine what sum was due to the plaintiff).

Decree modified.

1880
MARCH 8.

2 A. 771.

CEIMINAL JUEISDICTION.

Before Mr. Justice Straight.

EMPRESS OF INDIA v. BHUP SINGH, [llth March, 1880.J

Reference to High Court under s. 296 of Act X of 1872 (Criminal Procedure Code), by
Court of Session.

A Court of Session, after it had asked the assessors their opinion in a case
which was being tried by it, suspended the trial of the case and made a reference

to the High Court under s. 296 of Act X of 1872, on a question of jurisdiction
which had arisen in the trial of the case. Held that it was not intended that
that section should be so used, and the Court of Session must dispose of such

question itself.

THIS was a case referred to the High Court by Mr. W.C. Turner,
Sessions Judge of Agra, under s. 296 of Act X of 1872. The Judge in

referring the case observed as follows :

"
The assessors unanimously

found the accused Bhup Singh guilty of the offeuce specified in s. 363 of

the Penal Code. Section 9 of Act XI of 1872, which was in force at the time
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1880 rhe offence was committed (committed to Sessions on the 30fch September,
MARCH 11, 1879), provides that no charge as to any offence shall be inquired into in

British India, unless the Political Agent, if there be such, for the territory

CRIMINAL iQ which the offence is said to have been committed, certifies that, in his

JURISDIC- Pi n i D
>

f'ne charge is one which ought to be inquired into in British

India. The committing Magistrate appears to have overlooked the section

quoted above, and I would therefore submit the case for orders to the

_ Hon'ble Court as to whether the Political Agent [772] should be called

on, first, to certify that the charge is one which should be inquired in TO

in British India, and. if his reoly be in the affirmative, that a new trial be

had, or if, as the accused has not apparently been prejudiced in his

defence, and the Political Agent now certifies, as above, judgment can be

given on the evidence recorded."

ORDER.

STRAIGHT, J. It appears to me that the Judge has adopted an
unusual and very inconvenient course, in suspending the conclusion of

the trial of Bhup Singh for the purpose of making a reference to the Court
on a question of law that has arisen in the course of it. I do not think it

ever was intended that s. 296 should be so used. The Sessions Judge has

the whole case fully before him, and is in possession of all the materials

necessary for him to give his judgment. If he decides wrongly, there is

ample power in the Local Government on the one hand, or the accused on
the other, to appeal to this Court and have the matter set right, and I

certainly do not think that, at this stage, I am called upon to advise the

Sessions Judge as to the view he should take. Upon his own responsibi-

lity and in the exercise of his discretion he must dispose of the case, and,
if he feels there is substantial force in the point that has arisen in

reference to the charge under s. 363, Penal Code, he must not hesitate to

acquit. I would point out to him that as yet he has passed no decision

upon the charge under s. 420, Penal Code, though he took the opinions of

the assessors upon it. Probably in respect of this he will find that no

difficulty of jurisdiction arises. The record will be returned and he will

dispose of the case.

2 A. 772,

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie.

MOTI BlBI (Defendant} v. BlKANU (Plaintiff).* [15th March, 1880.]

Appeal Limitation.

B sued M and T for money due on a bond, and on the 27th April, 1877,
obtained a decree against !T;the suit against M being dismissed. T applied

[773] for a review of judgment, and B also made a similar application. On the

25th May, 1877, T's application was granted, and on the 16th July, 1877, B's
was rejected. On the 29th June, 1878, the Court re-heard the suit against T,

and dismissed it. B appealed, making T and M respondents, and impugning in

his memorandum of appeal the decree of the 27th April, 1877, as well as that

of the 29th June, 1878. The appellate Court, assuming that the appeal was

* Second Appeal, No. 719 of 1879, from a decree of H. Lushington, Esq., Judge
of Allahabad, dated the 12th February, 1879, modifying a decree of Bai Makhan Lai,
Subordinate Judge of Allahabad, dated the 29th June, 1878.
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one from the decree of the 27th April, 1877, preferred beyond time, admitted it

after time, and after hearing the case on its merits gave a decree against M, and
dismissed the suit as regards T. Held that the appellate Court erred in assum-

ing that the apoeal was from the decree of the 27th April, 1877, and that it

was at liberty to admit it beyond time, the appeal being from the decree of the

29th June, 1378, that decree being the one which had brought B before that

court as an appellant, and that the appellate Court was not competent on an

appeal from the decree of the 29th June, 1878, to reconsider the merits of the

case against M, the appeal from the decree of the 27th April, 1877, being barred

by limitation, and that decree and the decree of the 29th June, 1878, being
separate and distinct, and not appealable in one memorandum of appeal from
the latter decree,

[R., A.W.N. (1903), 211.]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

Munshi Hanuman Prasad and Lala Ram Prasad, for the appellant.

Pandit Ajudhia Nath and Babu Sital Prasad Chattarji, for the

respondent,

The High Court (STUART, 0. J., and SPANKIE, J.,) delivered the

following

JUDGMENT.

The plaintiff-respondent sued Tara Kishore and Moti Bibi for Rs. 800,
under a bond dated 19th March, 1874, executed in favour of Tara

Kisbore, the plaintiff being the real creditor. Appellant Moti Bibi, defend-

ant, denied that she had borrowed money from plaintiff under any
agreement whatever, and also any execution of a bond in his favour : for a

particular purpose she had borrowed money from defendant Tara Kishore,

executing a bond in his favour, and preserving her property from sale ;

afterwards arrangements for the sale of the property which had been
entered into, previous to the execution of the bond, with Tara Kishore
fell through, and a sale was effected with one Ghazi, plaintiff's brother,
but as a portion of the consideration was not paid a quarrel ensued
which has led to the institution of the present suit by plaintiff upon
the bond of the 19th March, 1874. The [774] Subordinate Judge, on
the 27th April, 1877, decreed in favour of plaintiff for the amount
claimed, but dismissed the claim as against Moti Bibi, defendant. Tara

Kisbore, defendant, who bad not appeared in the suit, applied for a

review of judgment, and plaintiff also applied for the same as against
Moti Bibi, defendant. The Subordinate Judge on the 16th July, 1877,
refused the plaintiff's application for review as against Moti Bibi

previously exonerated. But on the 25th May he bad already accepted
the application of Tara Kishore for review. On the 29th June, 1878,
the Subordinate Judge reconsidered the case. He refers to his original

judgment, observing that, as there had been no proof of contract between

the plaintiff and Moti Bibi, he had dismissed the claim as against her:

but on the evidence of Badal and Kali, agents of Tara Kishore, that

they had borrowed money from plaintiff on behalf of the said Tara

Kiahore, he decreed the claim againut that defendant : but Tara Kishore

now urged that the plaintiff had not claimed the money from him, but

from Moti Bibi, and that Badal and Kali were no agents of bis, and had
not acted upon his authority. The Subordinate Judge hold that there was
no proof that Badal and Kali were the agents of Tara Kishore or that he
had authorised them to borrow the money or had promised to repay ib :
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Tara Kishore had denied all knowledge of Mobi Bibi, and plaintiff admit-

ted that he was not personally acquainted with Tara Kishore. The lower

appellate Court, therefore, dismissed the claim as against Tara Kishore.

The plaintiff then appealed to the Judge, making both defendants

respondents, and, referring to the previous decision of the 27dh April, 1877,
it appeared that he was appealing from that decision as well as from that

of the 29th June, 1878. The Judge admits that;, so far as the decision of

the 27th April, 1877, is concerned, the appeal is barred, but he nevertheless

admitted it, as the proceeding? of the Subordinate Judge, in granting one

application for review and rejecting the other, were of a curious nature.

It was, he considered, a case in which the parties might be misled as to

the particular date on which the period allowed for appeal would begin
to run against them : the appeal of plaintiff was, in his opinion, made
bond fide : ths plaintiff had all along proceeded [775] against Moti Bibi

as the obligor, having made Tara Kisbore defendant pro forma : he was
merely the nominal obligee, plaintiff being the real creditor: Moti Bibi did

not deny that she had received the money on the execution of the bond,

pleading, according to the Judge, that Tara Kishore, and not plaintiff, was
the party to sue her. The lower appellate Court finds that the money
was borrowed for Moti Bibi's use at the instigation of Tara Kishore, and
also for his benefit, and he (the Judge) was not satisfied that Tara
Kishore had not made himself liable for the money. But ho decreed the

claim on appeal against Moti Bibi and dismissed it as against Tara

Kishore, who, however, would pay his own costs.

It is contender! by Moti Bibi that the decision of the 27th Anril, 1877,
not having been appealed within the period prescribed by law, had become
final ; that the application of plaintiff-respondent for review as against

appellant had been rejected, and the order passed upon it was final ; and

that, as no sufficient reasons for the admission of the appeal after time had
been assigned by respondent, the Judge had acted erroneously in admitting
the appeal: moreover, the suit had been separated against each defendant
and on different dates ; there could not be a single appeal against the two
decrees ; and appellant further contends that there was no contract

between herself and plaintiff, nor had she executed the deed of the 19th

March, 1874.

There can be no doubt that, if the appeal heard by the Judge is one
from the decision of the Subordinate Judge dated 27th April, 1877, it is

after time, and that the proper course for respondent, after that decision

had been delivered, and a decree had passed against him, was to have

appealed the decree. The memorandum of appeal presented to the Judge
refers to the decision of the 27th April, 1877, and to the intermediate

miscellaneous proceedings with reference to the application of Tara
Kishore for review, and that of the plaintiff for the same purpose as

against Moti Bibi. But there can be no doubt that it was the decree

oassed by the Subordinate Judge on the 29bh June, 1878, that had

brought plaintiff before the Judge as an appellant. The appeal from that

[776] decree was admittedly within time. The question arises whether
the Judge was at liberty in this appeal to reconsider the merits of the case

as against Moti Bibi. It is true that she appeared as respondent and
defended the appeal. But in doing so she only acted in obedience to the

notice of the Court served upon her ; and because she did so we do not

think that it can be successfully contended that she should not be allowed

to plead now that appeal as against her was barred by lapse of time. The
decree of the 29th June, 1878, was not passed against her, but as against
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Tara Kishore ; she was nob a party to the review. If the plaintiff was
desirous of appealing as against bar from the decree of the 27th April,

1877, he might have done so within the time allowed by law, or if under
any misapprehension he bad allowed that period to run by, he should have
presented his memorandum of appeal and assigned reasons for not present-

ing bis appeal within suoh period. The Court, had he done so, might then,
under s. 5 of Act XV of 1877, have admitted the appeal after time, if satis-

fied chat the appellant had sufficient cause for not making bis application
within time. This course the plaintiff did not adopt, but waited until the
decree of the 29th June, 1878, after the admission of Tara Kishore's

application for review, had been made, dismissing the suit as against the said

Tara Kishore. It seems to us that the appeal before the Judge was an
appeal against the decree of the 29th June, 1878, under cover of which
the plaintiff desired to re-open the claim as against Moti Bibi, which had
been dismissed on the 27th April, 1877. We do not think that this course
was legal, and we hold that the Judge has acted erroneously in assuming
that the appeal was one against the decree of the 29th April, 1877, and
that he was at liberty to admit it under s. 5 of the Limitation Act. It

seems clear to us that the decrees of the 27th April, 1877, and of the 29bh

June, 1878, are separate and distinct, and that they could not be

appealed in one memorandum of appeal from the decree of the 9th June,
1878. We, therefore, decree the appeal and reverse the judgment of the

lower appellate Court with costs.

Appeal allowed.

2 A. 777.

[777] APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Straight.

JHUNNA (Plaintiff) v. RAMSARUP AND OTHERS (Defendants).*

[15th March, 1880.]

Hindu Law Widow Maintenance.

In a case where a Hindu widow is entitled to maintenance, it is better to

award a fixed annual sum and not a sh.ira of the income of the estate.

THE plaintiff in this suit was the widow of one Zalim Singh, deceased,

who was a member of a joint Hindu family consisting of six brothers.

She sued her deceased husband's brothers claiming to be paid an annual

allowance, by way of maintenance, of Kg. 48, at the rate of Rs. 4 per

mensem, out of his one- sixth share in the family estate, which was in the

possession of the defendants. 'This estate consisted of zamindari shares,

gardens, and certain land in a mauza called Rijlaman. The Court of first

instance gave her a decree directing that the defendants, and their repre-

sentatives and assigns, should pay her annually Rs. 48 out of the income

of her husband's one- sixth share of the family esr.ate. On appeal by the

defendants the lower apoellate Court modified this decree, directing that

the plaintiff should receive as an allowance one-sixth of the income of

the family estate.

Second Appeal, No. 742 of 1879, from a decree of R.P. Saunders, Esq., Judge of

Farukhabad, dated the 4th April, 1879, modifying a decree of Maulvi Wajid Ali, Munsif
of Kaimganj, dated the 18th February, 1879.
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The plaintiff appealed to the High Court, contending that her

allowance shoud be fixed.

Babu Baroda Prasad Ghose, for the appellant.
Mr. Ghatterji and Babu Ratan Chand, for the respondents.
The Court (ObDFlELD, J., and STRAIGHT, J.) remanded the case to

the lower appellate Court, the order of remand being as follows :

ORDER OF REMAND.

STRAIGHT, J. The plaintiff-appellant is the widow of one Zalim

Singh, a brother of the defendants. This suit was brought to have the

sum of Rs. 48 fixed as the amount of yearly maintenance the plaintiff was
entitled to receive from her husband's family. The first Court passed a

decree in her favour for the sum prayed. The lower appellate Court has

modified the Munsif's order, allotting the maintenance at one-sixth of

the hereditary [778J property in suit, that fraction representing the shara

to which Zalim would have been entitled had he been alive. The right

of the plaintiff to maintenance is clear ; indeed, thab is positively found

by both the lower Courts. "We do not, however, agree with the observa-

tions of the Judge, that
"
the income being variable according to the

seasons, it is better not to affix a given sum for maintenance, but to let

that be determined as the occasion may arise.
"

For reasons of con-

venience and in order to prevent the recurrence of litigation between the

parties, we think it far batter that a reasonable fixed sum. having regard to

all the circumstances of the case, should be ascertainted and decreed to the

plaintiff. (The Court then proceeded to make an order remanding for trial

the issue whether Rs. 48 was a reasonable amount of yearly maintenance
to be allowed to the plaintiff, and if not, what fixed sum would be).

Appeal allowed.

2 A. 778

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

GOBIND SINGH (Defendant) v. KALLU AND OTHERS (Plaintiffs}*
22ad March, 1880.]

Suit for redemption of usufrctuary mortgage Valuation of suit Jurisdiction Act

VI of 1871 (Bengal Civil Ciurts Act), s. 22.

The plaintiffs sued for the possession of certain immoveable property, alleging
that they had mortgaged such property to the defendants, and that the mortgage-
debt had been satisfied out of the profits of the property. The defendants set

up a defence to the suit which raised the question of the proprietary right of the

plaintiffs to the property. The value of the mortgagees' interests iu the property
was below Rs. 5,000 ; the value of the mortgaged property exceeded that amount.
On appeal to the High Court from the original decree of the Subordinate Judge
in the suit if was contended that the appeal from that decree lay to the District

Court and not to the High Court. Held that the
"
subject-matter in dispute"

within the meaning of s. 22 of Act VI of 1871. was the mortgage and the mort-

gagees' rights under it, and that, the value of this being only Rs. 2,000, the

appeal should have been preferred to the District Court. Second Appeal, No,
1039 of 1877 (1) dissented from.

'First Apoeal, No. 93 of 1879, fcom a decree of ]Ma,ulvi F<md-ud-din Ahmad,
Subordinate Judge of Alig*rh, dated the 30th June, 1879.

(1) Unreported, decided the 18th January, 1679.
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[P., 3 A. 822 (824) = 1 A.W.N (1881), 85 ; 10 A- 524 (528); 13 B. 489 (491); 7 A.W-N.
(1887), 262

; R., 11 B. 591 (594); 14 C.P.L.R. 154 (155); 8 Ind. Gas. 973 (975) =
5 L.B.R. 208. J

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

[779] Munshi Banuman Prasad and Babu OproJcash Chandar Mu-
kerjee, for the appellant.

Pandit Ajudhia Nath and Lala Harkishen Das, for the respondents.

JUDGMENT.
The judgment of the Court (PEARSON, J., and STRAIGHT, J.) was

delivered by
STRAIGHT, J. This is a first appeal from a decision of the Subordinate

Judge of Aligarh of the 30th June, 1879. The plaintiffs-respondents sued
for possession of Mauza Ghiti, pargana Chandos, by redemption of a

mortgage for Es. 2,000 executed, as far back as 1835, by Jai Kishan and

others, of whom they are the representatives, to Hardeo Singh, whose
rights have come to the defendants by purchase. The plaintiffs alleged
that the principal sum and interest secured by the instrument had been

discharged out of the profits, and they prayed that the property might be

restored to them. The Subordinate Judge dismissed the claim of all the

plaintiffs, with the exception of three, Kallu, Gobardhan, and Parsa, in

whose favour he gave a decree in part. Gobind Singh alone of all the

defendants now appeals to this Court.

Upon the case being called on for hearing before us, it was urged as

a preliminary objection by Pandit Ajudhia Nath on behalf of the respond-
ents, that the appeal had been wrongly preferred to the High Court, as

the subjeufe-matter in dispute being the mortgage, and the value of the

mortgagee's rights under it, which were below Es. 5,00.0, it properly lay
to the District Judge. The following decisions of this Court were refer-

red to in support of this contention, Second Appeal, No. 521 of 1869 ;

Second Appeal, No. 511 of 1878 ; and Second Appeal, from Order No. 51

of 1879 (1).

On the other side the appellant urged that, as by the statement of

defence filed, a question of proprietary title to property of the value of

Es. 15,000 was raised, the appeal was cognizable by this Court. In

support of this view our attention was called to a decision of Turner, J.

and Spankie, J., in Second Appeal No. 1039 of 1877 (2), which, if accurate,

is undoubtedly applicable to the present case.

[780] The question thus raised is one of some importance, and,

having regard to the precedents already enumerated, we thought it right

to take time to consider judgment. The point turns upon the construction

of the words
"
subject-matter in dispute

"
of s. 22, Act VI of 1871.

In the present case the plaintiff's suit was essentially one for redemp-
tion of mortgage, the court-fee payable on which would have to be

calculated according to the
"
principal money expressed to be secured by

the instrument of mortgage," Art. ix, s. 7 of Court Fees Act. It is

true that the defendants by their pleas opened up a wider field for inquiry,

involving the consideration of their proprietary title to the property. But

we do not think that the character or nature of the subject-matter of the

plaintiffs' claim was thereby altered ;
it continues in its original shape so

far as he is concarneJ, nor is the complexion of it entirely changed because

1880
MARCH 22.

APPEL-

LATE

CIVIL.

2 A. 778,

(1) Unteported.

A 1136

(2) Unreported, decided the 18th January 1878.
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1880 the defendants put forward certain grounds of defence which, if well-

MABCH 22. founded, must defeat his right to redeem. We therefore think that the

subject-matter in dispute was the mortgage and the mortgagee's right

APPEL- under it, and that, the value of this being only Rg. 2,000, the appeal

LATE should have been preferred to the Judge. We regret that the decision

p should be directly at variance with the judgment of Turner and Spankie,

JJ., already mentioned, but the point appears to us so clear, that we feel

constrained to differ from the view enunciated by those two learned
2Al778 '

Judges.
The memorandum of appeal will be returned to the appellant for

presentation in the proper Oourt an! the appellant will pay the respondents'
costs in this Court.

Order accordingly.

2 A. 780.

APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Straight.

HIRA LAL (Defendant) v. KARIM-UN-NISA (Plaintiff).
*

[23rd March, 1880.]

Sale in execution of decree Sale set aside Suit by auction-purchaser to recover purchase-
money Act VIII of 1859 (Civil Procedure Code), ss. 256, 257, 259 Act X of 1877

(Civil Procedure Code) ss. 312, 315 Warranty Caveat emptor.

Certain immoveable property was attached and proclaimed for sale in the
execution of a deciee on the application of the decree-holder, H, as the [781J
property of this judgment-debtor. W objected to the attachment and sale of

such property on the ground that it did not belong to the judgment-debtor, but
was endowed property. His objections were disallowed, and the property was
put up for sale on the 20th July, 1875, under the provisions of Act VIII of 1859,
and was purchased by K. W subsequently sued K to establish his claim to the

property and to have the sale set aside and on the 18th August, 1876, obtained a

decree setting it aside. Thereupon K sued H to recover the purchase-money,
alleging a failure of consideration. Held that, the sale not having been set aside
in favour of the judgment-debtor on the ground of want of jurisdiction or other

illegality or irregularity affecting the sale, but having been set aside in favour of

a third party who hal established his title to the property, and there being no

question of a fraud or misrepresentation on the part of the decree-holder, the
suit was not maintainable. Rijib Lochun v. Bimalawoni Dasi (1) and
Sowdamini Chowdhrain v. Krishna Kishor Poddar (2) followed. Makundi Lai v.

Kaunsila (3), Neelkunth Sahee v Asmun Matho (4), and Doolhin Bur Nath
Koonweree v. Baijoo Oojha (5) distinguished.

Held also that the auction-purchaser could not have applied under s. 315 of

Act X of 1877 for the return of the purchase-money, as the provisions of that
section could not have retrospective effect, and would not apply to a sale which
had taken place before that Act came into operation. In the matter of the

petition of Mulo (61 dissented from.

Per STRAIGHT, J. That, had the provisions of that seation been applicable,
instead of instituting a suit, the auction-purchaser should have applied for the
return of her purchase-money in the execution of the decree.

[R., 3 Ind. Gas. 672 = 5 L.B.R. 58 (62).]

'Second Appeal, No. R83 of 1879, from a decree of Maulvi Sami-ullah Khan,
Subordinate Judge of Aligarh, dated the 26th May, 1879. affirming a decree of Mir
Anwar Husain, Munsif of Moradabad, dated the 26th November, 1878.

(1) 2 B.L R. C.A. 83 = 10 W.R. 365. (2) 4 B.L R. F.B. 11 = 12 W R. P.B. 8.

(3) 1 A. 568. (4) H. C. R. N.W. P. 1871, p. 67.

(5) H.C R. N.W.P. 1867, p. 50. (6) 2 A. 299.
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LATE

CIVIL.

2 A. 780.

THE facts of this case are sufficiently stated for the purposes of this 1880

report in the judgments of the High Court. MARCH 23.

Lala Lalta Prasad and Lala Harkishen Das, for the appellant,
Munshi Hanuman Prasad and Mir Zahur Husain, for the respondent. APPEL-

JUDGMENTS.
The following judgments were delivered by the Court :

OLDFIELD, J. Hira Lai, defendant, the appellant before us, caused
five bighas, fifteen biswas of land to be attached in execution of his decree

against Khadim Husain and Isri Husain, as property belonging to the

judgment-debtors. One Wilayat Husain objected to the attachment and
sale on the ground that the property did not belong to the judgment-
debtors, but was endowed property ; his objections were disallowed, and
the property was sold by auction, [782] and purchased by the plaintiff

for Es. 505 on the 20ch July, 1875, and the money paid over to the

defendant, and the sale was confirmed on the llth September 1875.

Wilayat Husain, however, brought a suit to set aside the sale, on the

ground that the judgment-debtors had no right and title in the property,
which was an endowment, and he obtained a decree on the 18oh August,
1876, and the sale was set aside. The plaintiff has now brought this suit

to recover from the decree-holder the purchase- money with interest and
the Courts below have decreed the purchase-money with interest, at six

per cent. It is contended in second appeal that no suit will lie for refund

of purchase-money, that plaintiff's proper remedy was to proceed in the

execution department under the provisions of s. 315, Act X of 1877, and
that interest should not be allowed.

In my opinion the first plea is valid. The sale took place under the

provisions of Act VIII of 1859, and, although s. 258 directs that, whenever
a sale of immoveable property is set aside, the purchaser shall be entitled

to receive back his purchase-money, this provision applies only to cases in

which the sale has been set aside for irregularities or the like under ss. 257
and 258 of the Act, and not when a third party succeeds in establishing his

title to the property. This view of the law has been held in a course of

decisions of the Calcutta Court Rajib Lochun v. Bimulamoni Dasi (1), and
Sowdamini Ghoivdhrain v. Krishna Ktshor Poddar (2), and I am not aware of

any by this Oourt opposed to it. The case of Makundz Lai v. Kaunsila(3)

proceeded on the ground that the decree-holder had fraudulently
executed a decree against a person not bound by the decree, and had caused

the sale of his property, and is not in point, nor are the two cases referred to

by the Munsif. In Neellkunth Sahee v. Asmun Matho (4) there was no

power to bring the judgment-debtor's property to sale under the decree ;

and in Doolhin Hur Nath Koomoeree, v. Baijoo Oojha (5) the decree-holder

had caused property to be sold which though belonging to the judgment-
debtor was not saleable in execution of a decree.

[783] The terms of s. 315, Act X of 1877, are different to those of

s. 258, and by s. 315, when it is found that the judgment-debtor had no

saleable interest in the property which purported to be sold, and the

purchaser is for that reason deprived of it, the purchaser shall be entitled to

receive back his purchase-money from any person to whom the purchase-

money has been paid. But it is unnecessary to determine whether plaintiff

(1) 2 B.L.R. A.O. 83 = 10 W.R. 365.

(3) 1 A. 568.

(5) H. O.K. N.W.P. 1867, p. 50.

(2) 4 B.L.R. F.B. 11 = 12 W.R. F.B. 8.

(4) H.O.R. N.W.P. 1877. p. 67.
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1880 could succeed under this section, as its provisions cannot have retrospective

MARCH 23. effect, and will not apply to a sale which has taken place before the Act

came into operation; and I am unable to take the view on this point of

APPEL- fche learned Judges who decided the case of Mulo, petitioner, decided the

7th May, 1879 (1), which was brought to our notice at the hearing.LATE

CIVIL.

A. 780,

The liability of a decree-holder must be decided according to the

conditions of the sale in force when he caused the property to be sold, and

any warranty of title in the judgment-debtor is not ordinarily given by
the judgment-creditor in judicial sales held under the Civil Procedure

Code ; nor can it be held that the decree-holder undertook to warrant the

title of the judgment-debtor in the property sold in the case before us.

The rule of law in respect of sales in execution of decrees has been declar-

ed by the Privy Council in Dorab Ali v. Abdul Aziz (2). Their Lordships
observe :

"
Now it is of course perfectly clear that when the property has

been so sold under a regular execution, and the purchaser is afterwards

evicted under a title paramount to that of the judgment-debtor, he has no

remedy against either the Sheriff or the judgment-debtor ;" and again :

"
The Sheriff may be held to undertake by his conduct that he has seized

and put up for sale the property sold in exercise of his jurisdiction,

although when he has jurisdiction he does not in any way warrant that

the judgment-debtor had a good title to it, or guarantee that the purchaser
shall not be turned out of possession by some person other than the

judgment-debtor."

The sale in the case before us not having been set aside in favour

of the judgment-debtor on the ground of want of jurisdiction [784] or

other illegality or irregularity affecting the sale, and there being no question
of fraud or misrepresentation on the part of the decree-holder, I am of

ooinion that the plaintiff cannot succeed in this suit, and it should be

dismissed, and the appeal decreed, with all costs, and the decrees of the

lower Courts reversed.

STRAIGHT, J. I am of the same opinion as my honourable colleague.

It does not appear to me that the provisions of s. 315 of Act X of 1877
are applicable to a sale which took place in July, 1875, and the relief now
afforded to auction-purchasers is not open to the plaintiff. Were there

not a Full Bench decision of the Calcutta Court in Sowdamini Chowdhrain
v. Krishna Kishor Poddar (3) as to the construction to be placed upon
s. 258 of Act VIII of 1859, 1 should have had no difficulty in holding that

the setting aside of sale contemplated therein is governed by ss. 256 and

257, which gave the Court summary powers to set aside sales on the

ground of material irregularity in
"
publishing or conducting them." In

the present case no allegation of that kind is made, but the plaintiff bases

her claim to a refund of the purchase-money paid by her, because the con-

sideration for that payment has totally failed. It is not alleged that any
fraud or misrepresentation was used at the time of the auction-sale, which
took place through the Court, and it is clear that no warranty of title or

guarantee of undisturbed possession can be implied to a purchaser.

The following rule of law laid down by Lord St. Leonards in Vendors
and Purchasers, 14th edition, p. 1, is relevant : "If at the time of the

contract the vendor himself was not aware of any defect in the estate, it

(1) 2 A. 299.

(3) 4 B.L..R. F.B. 11 = i!2 W.B. F.B. 8.

(2) 3 0. 806 = 51. A, 116.
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APPEL-

LATE

CIVIL,

2 A. 780.

seems that the purchaser must take the estate with all its faults and can- 1880
not claim any compensation for them." And in the same work the fol- MARCH 23-

lowing pas-sage occurs : "If the conveyance has been actually executed

by all the necessary parties, and the purchaser is evicted by a title to

which the covenants do not extend, he cannot recover the purchase-money
either at; law or in equity (1)". In the present case, so far from there

bsing any evidence of mala fides on the part of the judgment-creditor,
the sa,!e did not take place until Wilayab Husain's objections bad been

[76S] heard and disposed of. There was, therefore, the strongest reason
for his believing that the judgment-debtor had a saleable right, title,

and inr.eresb in the property brought to sale.

Hid the provisions of s. 315, Act X of 1877, been applicable, I think

that the objection taken in the first ground of appeal by the appellant
would have been fatal to the plaintiff's claim, and that;, instead of institu-

ting a regular suit, the proper course for an auction purchaser to pursue
under circumstances such as those which have arisen in the present case

is to apply under s. 312 in the execution department. This appeal must,

therefore, be decreed with costs,

Appeal allowed.

2 A. 783.

CIVIL JURISDICTION.

Before Mr. Justice Pearson and Mr. Justice Straight.

DURGA PRASAD (Decree-holder) v. RAM CHARAN AND ANOTHER
(Judgment-debtors)* [24th March, 1880.]

Appeal from order setting aside sale of immoveable property in the execution of decree

Act X of 1877 (Givil Procedure Code), ss. 312, 588 (m) Act XII of 1879, ss. 90 (16),

102 Act I of 1868 (General Clauses Act), s. 6.

On the '25th Jane, 1879, a Subordinate Judge made an order setting aside the
sale of immoveable property in the execution of a decree, from which an appeal
was preferred, under Aot X of 1877, to the District Court on the 25th July, 1879,
before Act XII of 1879 came into force. Held that as the appeal would not have
lain at all, had Act XII of 1879 been in force on the date of its institution,

a. 102 of that Act did not apply, but as the appeal lay to the District Court
under the law in force on that date it was competent to dispose of

it under the provisions of s. 6 of Aot I of 1868.

Appeal from order No. 138 of 1879 (2) and Revision Case No. 38 B. of 1879 (2)

observed on.

THIS was an application to the High Court for the exercise of its

powers of revision under s. 622 of Act X of 1877. The petitioner was a

decree-holder, in the execution of whose decree certain immoveable

property belonging to his judgment-debtors had been sold. On the appli-

cation of the judgment-debtors the sale was set aside by the Subordinate

Judge of Farukhabad, the Court executing the decree, by an order bearing

date the 25th June, [786] 1879. On the 25th July, 1879 or before Act

XII of 1879 came into operation, the decree-holder preferred an appeal

to the District Judge from the Subordinate Judge's order. On the

Application under s. 622 of Aot X of 1877, connected with First Appeal, No. 10 of

1880, from an order of R. F. Saunders, Esq., Judge of Farukhabad, dated the 6th

December, 1879.

(1) 2 A. 549. (2) Unreported, decided the llth February, 1880.
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1880 6th December, 1879, Act XII of 1879 having in the meantime come into

MARCH 24. force, the District Judge held, with reference to ss. 91 and 102 of that

Act, that the appeal ought to ba heard and determined by the High
CIVIL Court, and returned the memorandum of appeal to be presented to the

JUEISDIC- High Gourt -

The decree-holder accordingly presented the memorandum of appeal
to the High Court, and the High Court admitted the appeal. Subsequently,~
however, the decree-holder applied to the High Court, under s. 622 of Act

2 A. 783. x of 1877, for the revision of the District Judge's order on the ground
that the appeal, having been preferred to that officer before Act XII of 1879
came into force, was cognizable by him.

Pandits Bishambhar Nath and Nand Lai, for the petitioner.

Babu Oprokask Chandar ~M.uke.rji and Munshi Kashi Prasad, for the

opposite parties.

The High Court (PEARSON, J., and STRAIGHT, J.) delivered the

following

JUDGMENT,
The Subordinate Judge's order dated the 25th June, 1879, was ap-

pealable to the Judge under s< 588 (m), Act X of 1877, and was made the

subject of an appeal to him on the 25th July, 1879, before Act XII of

1879 was passed. An order setting aside a sale under the second clause

of s. 312, Act X of 1877, is not appealable under s. 588, Act X of 1877,
as amended by s. 90 (16), Ace XII of 1879.

(

Thi3 beiag so, s. 102 of the

latter Act, which provides for the disposal of
"
every appeal now pending

which would have lain if the Act had been in force on the date of its

institution," does not apply in this case, for the appeal would not have
lain at all, had Act XII of 1879 been in force on the date of its institution ;

but, as the appeal lay to the Judge under the law in force on that date, he
was competent and bound to dispose of it under the provisions of s. 6, Act
I of 1868, which declare that the repeal of any Act shall not affect any
proceeding commenced before the repealing Act shall have come into

operation. [787] As the Judge failed to exercise a jurisdiction vested in

him by law in the matter of the appeal, we seb aside the order and direct

the memorandum of appeal to be transmitted to him for disposal on the

merits according to law.

In the course of considering this matter we have had occasion to

examine two decisions, passed by us on the llth of February last, in

Appeal from Order No. 138 of 1879 (1) and Revision Case No. 38B of

1879 (1).

We think it right to take this opportunity to say, as regards the first

of these, that it was determined under an erroneous conception of s. 102
of Act XII of 1879. It was incorrect to say, that that section was
"
inapplicable" to that appeal. The order thereby appealed was one

"
confirming sale," and it was appealable both under s. 588 of Act X of

1877 and the amendment of that section contained in Act XII of 1879.

Moreover that appeal was pending, when thelast-mentiioned Act carre into

force, and should, therefore, have been heard and determined as provided

by the amendment to s. 589, namely, by this Court. Accordingly our
order sending it back to the Judge for disposal was incorrect.

In Revision Case No. 38B, we were in error in using the expression"
had the provisions of Aot XII of 1879 been applicable, the appeal from

(1) Unreported, decided the llth February, 1860.
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the Munsif's order setting aside the sale would lie, nob to the Judge but the 1880
High Court

"
; for 8. 588, as amended, enacts, by omission, that appeals MARCH 24.

from orders setting aside sales can no longer be had. We have thought
it right to correct this inaccuracy of expression, though our order in the CIVIL
case was perfectly regular.

JURISDIC-

TION.

2 A. 787.

APPELLATE CIVIL.
2 A. 785.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

GANPATJI AND ANOTHER (Plaintiffs) v. SAADAT ALI AND OTHERS
(Defendants)* [31st March, 1880.J

Mortgage Sale in execution of decree Vendor and Purchaser.

The proprietors of a taluka and mabal (called B, assessed with revenue at

Rs. 6,800-4-7, to which certain lauds which had been gained by alluvion [788]
appertained, which lauds had been formed into a separate ra-thal and assessed

with revenue at Rs. 88, mortgaged it in these terms :

" We agree mutually to

mortgage the said taluka B, and accordingly after mortgaging and hypothecating
the whole of the mauzas original and appended, yielding a jama of Rs. 6,800-4-7,

along with all original and appended rights, water and forest produce, high and
low lands, cultivated and uncultivated lands, &c., &c., and all and every portion
of our proprietary, possessory and demandable rights, without excepting any
right or interest obtained or obtainable, &o." Subsequently, the mahal taluka B,
"
together with original and attacbed mahal and all the zemindari rights apper-

taining thereto
" was sold in the execution of a decree enforcing the mortgage.

The auction-purchaser subsequently contracted to sell the
"
entire taluka B. jama

Rs. 6,800-4-7
" but afterwards refused to perform the contract and was sued for

its specific performance. The plaint in this suit stated that the subject-matter
of the oontiact was the "entire taluka B, jama Rs. 6,800-4-7," and the decree

which the purchasers obtained for the specific performance of the contract referred

to its subject-matter in similar terms.

Held, in a suit by the purchasers for the possession of the alluvial mahal, that

the terms of the mortgage were sufficiently comprehensive to include that mahal,
and it was not intended by the entry of the jama of mahal B, exclusive of the

jama of the alluvial mahal, to exclude the Utter from the mortgage, the entry of

the jama being merely descriptive. Also that the alluvial mahal passed to the

auction-purchaser at the auction-sale, under the words "attached mahal." Also

that the sale to the plaintiffs passed the alluvial mahal, the words
"
the entire

taluka B" being sufficient to include it, the entry of the jama of mahal B in the

sale-contract, plaint, and decree being merely descriptive.

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

Messrs. Conlan and Colvin, the Senior Government Pleader(Lala Juala

Prasad), and Munshis Hanumnn Prasad and Sukh Ram, for the appellants.

Pandit Ajudhta Nath, Lala Laita Prasad and Munshi Kashi Prasad,
for the respondents.

JUDGMENT.
The judgment of the Court (PEAKSON, J., and O.LDFIK1D, J.) was

delivered by
OLDFIELD, J. The case of the plaintiffs is that taluka Birpur with

all the villages appertaining to it and all existent and contingent rights

connectad with it had been hypothecated to Nawab Jafar Ali Miixa, for

*
First Appeal, No. 50 of 1879, from a decree of Maulvi Mahmud Bakhsh,

Additional Subordinate Judge of Ghazipur, dated the 28th February, 1879.
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MARCH 31.

APPEL-

LATE

CIVIL.

2 A. 787.

money lent to Husaini Khanam and Bakya Bibi the proprietors, and the

Nawab instituted a suit and obtained a decree against them, and in execu-

tion caused the taluka with [789] all rights and interest to be sold, and
himself purchased it on 20bh November, 1872. After the purchase, the

auction-purchaser agreed to sell the property to Jiwan Lil now represented

by Ganpatji, who admitted the plaintiff Haridas to an interest in the

transfer, and after a suit instituted against the auction-purchaser they
obtained a decree compelling the auction-purchaser to execute a sale-deed

in their favour in accordance with the agreement. The plaintiffs have been
obstruc"ed by the heir of the jungment-debtors, the former owners of

taluka Birpur, and by lessees pub in by him, in obtaining possession of some
alluvial land comprising 110 bighas, 12 biswas, 13 dhurs, which accreted to

some of the villages comprising the taluka in 1860 and 1861, and was formed
into a mahal and assessed with a revenue of Es. 88 in 1363 and settled with
the proprietors of taluka Birpur, and which the plaintiffs allege was sold at

the auction-sale on 20th November, 1872, and passed by that sale to their

vendor and to which they are in consequence entitled.

The defendants, one of whom is the heir of the former owners of the

taluka, and the other two are lessees on his part, aver that this alluvial

land was not hypothecated to Nawab Jafar AH Mirza, nor included in

the property sold at auction ; that the property hypothecated and sold

was the original mahal of taluka Birpur excluding this land which was
formed into a separate mahal recorded under the name of Gang-barar ;

and they further aver that the plaintiffs' vendor, the auction-

purchaser, never considered himself the purchaser of this laud

nor agreed to sell this land, and ib was improperly included in the sale-

deed which the plaintiffs obtained by a decree of Court ; and they further

plead that the suit is not maintainable with reference to s. 241, Act XIX
of 1878, and is barred by limitation.

The Subordinate Judge rightly held that there was no bar to the

institution of this suit on the ground taken ; and he proceeded to find chat

the land in dispute was not included in the hypothecation made by the

owners of Birpur to plaintiff's vendor, nor in the auction-sale, nor in the

subsequent contract of sale by the plaintiffs' vendor to plaintiffs ; and he

bases this finding mainly on the following grounds : That the alluvial

land formed a separate mahal [790] bearing a separate number in bhetauzi

from that of Birpur, with separate revenue, assessed, viz., Es. 6,800-4-7
on mahal Birpur and Es. 88 on mahal Gang-barar, and had no connection

with taluka Birpur, that all that was entered in the mortgage-deed as

subject of mortgage was taluka Birpur, proper, assessed with revenue of

Es. 6.800 and that the sale notification and application for sale made no

separate reference to this mahal, and that it was not expressly included in

the plaint (dated 19bh March 1874) in the suit instituted by plaintiff's

against the auction-purchaser, nor in the decree of 21st July, 1874 nor in

the sale-contract by plaintiffs' vendor ; and the Subordinate Judge argues

that, being a separate mahal and not expressly included in the above

documents, it cannot be held to have formed part of the property

mortgaged and sold.

We are unable to take the same view as the Subordinate Judge.
Taluka Birpur is shown to comprise a number of villages forming a mahal,
and in 1860 the land in dispute was thrown up and accreted in front of

five of these villages, Birpur, Barmara, Ami, Soharpur, and Narainpur,
and in 1863 it was formed into a mahal and assessed with the proprietors

of the taluka Birpur, and entered as
"
Arazi Gang-barar, mauzas Birpur,
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Barmara, Ami, Soharpur, and Narainpur appertaining to taluka Birpur."
Thus, although formed into a separate mahal for fiscal purposes, the land
would appear to have been attached to the mauzas to which it was an
accretion, and at all events it is clear the new mahal after its formation

appertained to taluka Birpur. The Subordinate Judge is therefore wrong
in considering it had no connection with the taluka ; on the contrary it

appertained to it as a dependent mahal. By the terms of the mortgage-
deed the owners of the taluka

"
agree mutually to mortgage the said taluka

Birpur, and accordingly after mortgaging and hypothecating the whole of

the mauzas original and appended, yielding a/ara# of Rs. 6,800-4-7, along
with all original and appended rights, water and forest produce, high and
low land cultivated and uncultivated land, inhabited, waste, and saline

tracts, stone and wooden presses, kacha and pucca wells, reservoirs, and
tanks, small tanks, and ponds, sir, baghs, scattered trees, trees bearing
fruits and barren trees, [791] chauni bouses and dwelling-houses, &c., and
all and every portion of our proprietary, possessory, and demandable rights
without excepting any right or interest obtained or obtainable.

Now it seems to us, considering the fact that the alluvial mahal
appertained to the taluka, that the above terms are comprehensive enough
to include it in the property mortgaged ;

and if the sum entered as the

jama, was that of the taiuka exclusive of the jama of the alluvial mahal,
there was no intention by that entry to exclude the latter from the

mortgage, the entry of the jama being merely descriptive. But the
material point is not what was mortgaged but what was sold at auction.

Unfortunately no sale certificate is forthcoming, and it is alleged, and not

disputed, that although the sale was confirmed no sale-certificate was
obtained by the auction-purchaser, probably owing to the dispute between
him and the plaintiffs. But we have in evidence the application for sale

and the sale-notification, and in the former the decree-bolder applies for

the sale of
"
mahal taluka Birpur, together with original and attached

mahal and all zamindari rights belonging thereto," and the sale-notifica-

tion directs the sale of the
"
mahal Birpur, together with original and

attached mabal and all the zamindari rights appertaining thereto." The
attached mahal alluded to can be no other than this alluvial land, and
we are at a loss to understand the Subordinate Judge's remark that the

sale-notification and application for sale made no separate reference to

this mahal.

We can come to no other conclusion than that this alluvial tract,

formed into a separate mahal, remained attached to the taluka, and was
included in the property sold at auction.

Nor do we agree with the Subordinate Judge tbat it was excluded

from the sale to the plaintiffs, the enforcement of which they obtained under

a decree of Court. The Subordinate Judge rests his finding on this point

on the fact which he asserts that this land was not included in the sale-

contract to plaintiffs, nor in their plaint in their suit to enforce that

contract, nor in the decree which they obtained. But the whole force of

the Subordinate Judge's opinion rests on an argument formed upon the

amount of the jama which is entered in those documents as the [792]

jama of taluka Birpur, and which is said not to include the jama of the

alluvial mahal. But the entry of jama is merely descriptive, while the

essential part of the document is the entry in respect of the subject of sale,

and this is the
"
entire taluka Birpur," a term sufficiently comprehensive

to include the alluvial mahal appertaining to the taluka, and we may
observe that the draft sale-deed, dated 21st January 1874, expressly

APPEL-

LATE

CIVIL.

2 A. 787.

A 1137
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1880 includes alluvial lands, and what is more to the purpose the sale-deed

MARCH 31. executed by order of the Courb which gave the plaintiffs their decree

expressly includes the disputed lands as conveyed to them by the auction-

purchaser.
We reverse the decree of the lower Court and decree the claim with

all costs.

APPEL-
LATE

CIVIL.

2 A. 787.

Appeal allowed,

2 A. 792 (P.C.) = 6 C.L.R. 56t =7 I.A. 167 = 3 Shoroe L R. 211 = 4 Ind. Jur. 426
= 4 Sar. P.C J. 157 = 3 Suth. P.C.J. 761.

PEIVY COUNCIL.
PRESENT :

Sir J. W. Colville, Sir B. Peacock, Sir M.E. Smith, and Sir R. P. Collier.

[On appeal from the High Court of Judicature at Allahabad,
North- Western Provinces.]

HIRA LAL (Decree-holder) v. BADRI DAS AND OTHERS (Judgment-debtors).
[9th March, 1880.]

Limitation Proceeding to enforce decree Act XIV if 1859, s. 20.

It was the object of the Legislature in Act XIV of 1859, s. 14, with regard to

the limitation foe the commencement of a suit, to exclude the time during
which a party to the suit may have been litigating, bona fide and with due

diligence, before a Judge whom he haa supposed to have had jurisdiction, but
who yet may not have had it. The same principle prevails in the construction
of s. 20, with regard to executions, held, accordingly, that a proceeding, taken
bona fi, >e and with due diligence, before a Judge whom the judgment-creditor
believed, bona fide, though erroneously, to have jurisdiction, in this case the

Judge himself, also, having believed that be bad jurisdiction, and having acted

accordingly, was a proceeding to enforce the decree within the meaning of s. 20.

[F., 28 0. 238 (241) =5 C.W.N. 150 (152); R., 18 B. 734 (736); 7 Ind. Gas. 886 (889).]

APPEAL from a judgment of the High Court of the North-Western
Provinces (25th May 1877), affirming a judgment of the Judge of Agra
(31st May 1876), allowing the objection of the respondents to the

execution in 1874 oi a decree obtained in 1867.

In 1867 the decree of which execution was refused in the Indian

Courts was obtained by the appellant and one Makhan [793] Lai, since

deceased, for Rs. 11,566. A certificate for execution was issued on the

23rd March 1888, by the Judge of that Court who in December 1868,

(nothing having been realized under it) ordered that the execution be

made over to the Subordinate Judge. The latter in December 1868,

ordered issue of attachment ; and, on this proving fruitless, the execution-

case, on the 3rd April 1869, was struck off the file by the Subordinate

Judge. The proceedings taken from time to time by the decree-holders in

the Court of the Subordinate Judge to enforce the decree after that date

until the re-institution of the proceedings in execution of the decree in the

Court of the Judge of Agra, by petition of the 9th April 1874. are stated

in their Lordships' judgment.
Mr. L. Graham appeared for the appellant.
The respondents did not appear.
Mr. Graham referred to the following cases, contending that the

proceedings taken by the decree- holders had been sufficient within the
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meaning of s. 20 of Act XIV of 1859, to prevent the operation of that

section, to bar execution. D. A. Dalui v. Lakshvman Hari Patil (1) ;

MARCH 9.

Dheeraj Mahtnb Ghund v. Bulram Singh (2) ; Bam Sahai Singh v. Degan
Singh (3) ; Roy Dhunpat Singh Roy v. Mudhomotee Dabia (4) ; Benode- PRIVY
ram Sen v. Brojendro Naran Boy (5). COUNCIL.

JUDGMENT.
2 A. 792

Their Lordships' judgment was delivered by (P C \ = 6
SIR BAKNKS PEACOCK. The question in this case is whether thec.L.R. 561=

judgment-creditors, who on the 14bh of January 1867, obtained in the 71^ 157= 3
Court of the Jurige at Agra a decree against the respondents, were on the shome L R
9bh of April, 1874, barred by limitation from executing it. Ib appears 211=4
that on the 3rd of December, 1868, the Judge sent the decree to the jnti. jup>
Subordinate Judge of the district to be executed by him, and that on the 426 = 4
3rd of April, 1869, the Subordinate Judge struck the execution-case off Bar. P C.J.
the file. Oo 9th of April, 1874, the case was re-instituted in the Court of 157 = 3
the Judge by the petition which has given rise to the question now to be Suth. P. C.J.

determined. 75^
[794] Between the 3rd April, 1869, when the Subordinate Judge struck

the case off his file, and the 9th April, 1874, proceedings were from time

to time taken by the decree-holders in the Court of the Subordinate Judge
to enforce the decree, but the question is whether those proceedings were
sufficient to prevent the operation of the Limitation Act XIV of 1859,
s. 20.

It appears that on the 18th February, 1870, an application was made
by the decree-holders to the Subordinate Judge to set off a debt of

Es. 1,300, which they owed to a debtor of the respondents, against so much
of the amount due to them under the decree, and the Subordinate Judge
made an order that the application should be granted, that the decree-

holders should file a receipt for Rg. 1,300. and that the case should be

struck off the pending file. On the 18th February 1870, therefore, the

Subordinate Judge made an order by which a portion of the debt to the

extent of Rs. 1,300 was satisfied. Subsequently on the 8th of January,

1872, an application was made to the Subordinate Judge to send a certifi-

cate of the decree to the Political Agency at Indore in order that the

decree might be executed there, whereupon he made an order that the

Judge should be requested to send the record of the execution of decree ;

but inasmuch as an interval of more than ome year had elapsed since the

last order it was necessary, under s. 216 of Act VIII of 1859, to serve

the judgment debtors with a notice, in order that they might, if they

could, show cause why the decree should not be executed against them.

Accordingly a notice was sent to' them in a registered cover by poet

they living out of the jurisdiction of the Court, but it was returned, as

the judgment-debtors were not found. That was on the 2nd April, 1872.

The Subordinate Judge held that that was not a sufficient service upon
the defendants, and ordered the case to be struck off the file of pending
cases. On the 3rd May, 1872, he made an order: "That a notice be

sent to the judgment-debtors by post in registered cover, fixing the

18tih day of May as the date for showing cause, and that the case

be brought forward on tho said date." On the 30th May, 1872, the

nazir of the Court made the following report :

"
In this case a notice

(I) 4 B.HC.R.A.C.J 86. (2) 13 M.I.A. 479. (3) 6 W.B. Miso. 98.

(4) 11 B.L.R.P.C. ii3. (5) 13 B.L.R.P.C. 169.
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1880 in a registered cover was sent by post to the judgment-debtors. The
MARCH 9. cover has been returned [795] to-day by the post peon. The cover- has a slip attached thereon, in which it is written, in Hindi, that

PRIVY Badri Nath, treasurer (that is one of the judgment-debtors), refuses to

P Nrrrr
'a 'ie '*' Therefore, the cover in question is submitted with this petition."
On the 3rd June, 1872, the case again came before the Subordinate

Judge, upon which he made the following order: "The case having
been brought forward, it appears that a notice in a registered cover

j

' ~~
was sent by post to the judgment-debtor at Indore, but, the

7i x '. B7 _~l Judgment-debtors not having received the cover, it was returned. The
' '

"judgment-debtors not having taken the cover containing the notice.it

_ must be considered as having been served." It is therefore ordered:~ "
That a report be endorsed on the decree, and made over to the decrfte-

' " r>
holder's pleader, that he may sue out execution in a competent Court,
and recover the amount of his decree, and that the case be struck off the

137 = 3
'

Afterwards, on the 24th December, 1873, upon a report of the
U

ltd
muharrir that the record was not in the office, the Subordinate Judge
made another order that the record should be sent for from the Judge's
Court. Subsequently, on the 9th January, 1874, in a proceeding from
which it appears that the record had been received and perused, the Sub-
ordinate Judge

"
ordered that the certificate prescribed by ss. 285 and

286, Act VIII of 1859, and copy of the application for execution of decree,

be sent to the Agent at the Indore Cantonment." On the 9th April,

1874, the case was re-institufced in the Court of the Judge by petition,

stating that the Subordinate Judge had not lost control of the case until

3rd June, 1872. that the decree-holders had a certificate on which they
had not acted, and they prayed the Court that, under s. 237, certain 4

per cent, promissory notes for Bs. 25,000 due to the judgment-debtors in

the Indore Agency Cantonment Treasury might be attached. It appears
that after some demur on the part of the Assistant Political Agent to

execute the decree, he was ordered to execute it ; and he did execute

it by attaching a sum of Es. 13,097 belonging to the judgment-
debtors, and that money was sent to the Judge at Agra by means
of a bill. On the 13th May, 1876, the Judge, having received the

money from the Indore Agency, ordered that the Ss. 13,097-7-9 be

[796] given over to Mir Jaffar Husain, pleader for the decree- holder,

agreeably to a power given to him, and a receipt be taken from him.

Before the money was handed over, however, an application was made
to the Judge, in which the defendants made the following objection,

amongst others :

"
(i) That the decree-holder's decree is beyond time."

Thereupon the Judge on the 18'jh May, 1876, made the following order :

"The objections are such as may be entertained, and may possibly be

determined in favour of the debtors. It appears, therefore, undesirable that

the decree-bolder should get the money till they have been disposed off.

Lat payment be stayed on the debtors giving security to pay interest at

eight annas per mensem per cent., in the event of the money being

ultimately awarded. If the cheque received from foreign territory have
been already made over to the decree-holder, an injunction may be issued

to the bank on which it is drawn, not to cash it till further orders." Then
comes the decision of the 31st May, 1876, by which the Judge held that

the proceedings in the Court of the Subordinate Judge were ultra vires,

and did not prevent the running of limitation. He held that the transfer

of the case to the Subordinate Judge was not authorised by law, and
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that when the Subordinate Judge removed the case from his files 1880
he could not take it up again without a fresh transfer. He also consider- MARCH 9.

ed that the decree- holders had not shown due diligence in the case and
doubted whether any of the proceedings were bona fide. He therefore PRIVY
held that he was constrained to grant the prayer of the objectors, and to COUNCIL
award them costs.

The execution-creditors appealed to the High Court, and that Court
2 A 792

upheld the decision. The Judges, however, stated that they saw no
/p(j) = 6

reason to think that the appellants bad not exerted themselves bona fide^ ^ R 561 =
to obtain their due. In that view their Lordships concur. But the^j ^ 157 = 8
High Court considered that the transfer to the Subordinate Judge, even gh ,l e L R
if the Judge had power to make it, merely authorised him to take up and 211=4
dispose of the application then pending and not the subsequent applications jn^ jni,

which were made to him. They further stated that they affirmed the 426=4'
order of the Judge with great reluctance. gar p (j j

There can be no doubt that the application to and orders of the 157 = 3
Subordinate Judge if be had had jurisdiction would have [797] been g u y,. p.c J.
sufficient to prevent the operation of the Statute of Limitations, and their 761

'

Lordships are of opinion that, under the circumstances of the case,

they had that; effect, even if be bad no jurisdiction. S. 14 of Act
XIV of 1859 enacts :

"
In computing any period of limitation prescribed

by this Act, the time during which the claimant, or any person under
whom he claims, shall have been engaged in prosecuting a suit upon the

same cause of action against the same defendant, or some person whom
he represents, bona fide and with due diligence, in any Court of Judicature

which, from defect of jurisdiction or other cause, shall have been unable to

decide upon it, or shall have passed a decision which, on appeal, shall

have been annulled for any such cause, including the time during which
such appeal, if any, has been pending, shall be excluded from such compu-
tation." It was, therefore, the object of the Legislature, at least with

regard to the limitation for the commencement of a suit, to exclude the

time during which a party to the suit may have been litigating, bona fide

and with due diligence, before a Judge whom he may suppose to have
had jurisdiction, but who yet may not have had jurisdiction. The ques-
tion is, whether the same principle may not be applied to the construction

of s. 20 of Act XIV of 1859, with regard to executions. S. 20 says :

"
No

process of execution shall issue from any Court not established by Eoyal
Charter to enforce any judgment, decree or order of such Court, unless

some proceeding shall have been taken to enforce such judgment, decree,

or order to keep the same in force^ within three years next preceding the

application for such execution." The Act does not say some proceeding
in a Court having jurisdiction, and their Lordships are of opinion that a

proceeding taken bona fide and with due diligence before a Judge whom
the party bona fide believes, though erroneously, to have jurisdiction,

especially when the Judge himself also supposes that he has jurisdiction,

and deals with the case accordingly, is a proceeding to enforce the decree

within the meaning of s. 20.

lu this case the Subordinate Judge did believe he had jurisdiction.

Applications were made to him, and he made orders which would, if he
had had jurisdiction, have been proceedings within the period of limitation.

If the judgment-debtors had [798] appeared before the Subordinate Judge,
and had objected to his jurisdiction, he must have decided whether he bad

jurisdiction or not ; and if be had decided that he fated jurisdiction, eveti

though he had not, the proceedings would have been proceedings within
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1880 fene meaning of s. 20. They ought equally to be so, though the judgment-
MABCH 9. debtors did not appear or object to the jurisdiction.

There is one case which should be referred to, and that is the case of

PRIVY Dhunput Singh Roy v. Mudhomotee Dabia (1), reported in the llth Bengal
_ Law Reports, page 23. There,

"
An execution sale was staved by consent

'

for two months, and the execution-suit was struck off the file. During
that period fche execution-creditor auplied to the Court to restore the

'

execution-suit, and to pay to him certain moneys in deposit in Court to

*.'
'~ the credit of the judgment-debtor in another suit, alleging that he (the

7 I A
'

167 JI
execufc ing editor) had attached them; but it turned out that he had attached~
them in another suit. Held, the application being bona fide, that the

'

'period of limitation began to run from the date of the disposal of the~
application by the Court." In delivering their judgment at page 31, the

' '

Judicial Committee said :

"
It is said that this proceeding cannot be held

_~ to be one to keep the judgment in force, because it was a petition to obtain

'_'
'

execution of a sum of money which it was nob possible that the execution

p~r i
cou^ reach, and that that must have been so to the knowledge of the

1 ' ' ' '

decree-holder. It seems to their Lordships that these circumstances really
'

affect only the bona fides of the proceeding. If their Lordships could infer

from these facts that the petition was a colorable one, not really with a

view to obtain the money; if they could come to that conclusion, in point
of fact, the proceeding would not be oue contemplated by the statute ; but

their Lordships cannot come to that conclusion." They therefore c;ime

to the conclusion that the proceeding, although abortive, was a proceeding
within the meaning of the 20th section of Act XIV of 1859.

On the whole, therefore, their Lordships have arrived at the conclu-

sion, and will humbly advise Her Majesty that the decree of the High
Court was erroneous, and that it be reversed ;

that in lieu [799J there-

of an order be made reversing the order of the Judge of Agra of the 31st

May, 1876, and ordering that the Rs. 13,097-7-9, with sunh interest as

they may be entitled to under the order of the 18th May, 1876, be paid to

the decree- holder ; and that the appellants have the costs in all the lower

Courts subsequent to the petition of objection of the 18th May, 1876, and
the costs of this appeal.

Solicitors for the appellant : Messrs. Watkins and Lattey.

2 A. 799.

APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Straight.

GULZARI LAL (Defendant) v. JADAUN RAI (Plaintiff}.*

[22nd:April, 1880.]

Suit to establish Bight to attached Property Jurisdiction.

Held that, in the case'where a person has preferred a claim to property attached

in the execution of a decree, on the ground that such property is not liable to

such attachment, and an order is passed against him, and he sues to establish

his right to such property, the value of the subject-matter in dispute in eucb

suit, for the purposes of jurisdiction, will be the amount of such decree. Second

Appeal. No. 320 of >\876, decided the 16th May 1876 (2), followed.

Second Appeal. No. 526 of 1879, from a decree of W. Young, Esq.. Judge of

Moradabad, dated the 6ch February, 1879, modifying a decree of Maulvi Wajih-ul-lah

Khan, Subordinate Judge of.Moradabad, dated the llth April, 1877.

(1) 11 B.L. R. (P. C.) 23. (2) Unreported.
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[P., 15 0. 104 (106); 55 P.R 1906= 71 P.LR. 1906; Criticised, 94 P.R. 1908 (P.B.) =
74 P.W.B. 1908 ; D., 7 A. 230 (235) (P B.) ; 9 A. 140 (141)=A.W.N. (1886) 328 ;

17 A. 69 (72) 73).]

THE plaintiff in this suit claimed a declaration of his proprietary right
to certain wheat and gram valued at Ks. J,200, and the cancelmont of an
or 3er made by the Munsif of the city of Moradabad on the 17ch May,
1876, disallowing his claim to the same. This, grain had been attached by
the defendant, when in the possession of the plaintiff, as the property
of the defendant's judgment-debtor, in exeeucion of a decree for

Es. 222-13-6. The suit was instituted in the Court of the Subordinate

Ju^ge of Moradabad, by whom the suit was dismissed. OQ appeal by
the plaintiff the Districb Judge gave him a decree in respect of the wheat.

On appeal by the defendant to the High Court it was contended
that the suit should have been instituted in the Munsif's Court, the
value of the subject-matter in dispute being the amount [800] of the decree
in execution of which the grain had been attached, which was under
Es. 1,000.

Mr. Gonlan, Munshi Hanuman Prasad, and Babu Ratam Chand, for

the appellant.
Pandit Bishambhar Nath and Shah Asad Ali, for the respondent.

JUDGMENT.
The judgment of the Court (OLDFIELD, J., and STRAIGHT, J.) was

delivered by
OLDFIELD, J. We are constrained to allow an objection taken by

appellant that the Subordinate Judge had no jurisdiction to try this suit.

The claim is to have declared the plaintiff's right to some grain stored in

pits, by setting aside an order of the Munsif for bringing the grain to sale

in execution of a decree held by defendant against a third party, his

judgment-debtor. A course of decisions of this Court has held that the

value of the subject-matter in dispute for determining jurisdiction

will be in such cases the amount of the decree in satisfaction of which it

is sought to bring the property to sale. 8, A. No. 320 of 1876, decided

the 16th May, 1876 (1). We decree the appeal and set; aside the proceed-

ings in the lower Courts, and direct that the plaint be returned to the

plaintiff in order that be may, if so advised, present ifc in the propar
'Court. Each party will bear their own costs in all Courts.

Appeal allowed.

1880
APRIL '22.

APPEL-

LATE

CIVIL.

2 A. 799.

(1) Unreported.
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2 A. 800.

APPELLATE CIVIL.

Before Mr. Jii&ttce Pearson and Mr. Justice Straight.

[YoL

BIKA SINGH AND OTHERS (Defendants) v. LACHMAN SINGH AND
OTHERS (Plaintiffs)* [5th April, 1880.]

Hindu law Mitakshara Mortgage by a father of ancestral property Sale of faOier's

rights and interests in the execution of decree Liability of son's share,

The undivided estate of a joint Hindu family consisting of a father and his

minor sons and grandsons, while in the possession and management of the

father, was mortgaged by him as security for the re-pajment of moneyn borrow-
ed by him. The lender of these moneys sued the father to recover [801] them
by the sale of the family estate, and obtained a decree against him directing its

sale. The right, title, and interest of the father only in the family estate was
sold in the execution of this decree. The auction-purchasers having taken

possession of the family estate, the sons and grandsons joined in a suit against
them to recover their shares of the estate. Held, that the SODS and grandsons
were entitled to recover their shares of the estate, inasmuch as the auction-pur-
chasers bad only acquired by their auction-purchase the rights and interests of

the father in the estate, and that, for the same reason, it was unnecessary to

innuire into the nature of the debt on account of which tbe father's lights and
interests in the estate were sold. Deexdnyal Lai v. Jugdetp Narain Singh II),

lollcwed. Girdharee Lai v. Kanloo Lall (2), distinguished.

Held, also that the rulings in those two cases are perfectly consistent.

THIS suit was instituted in the names of tbe plaintiffs, five of whom
were the sons, and two the grandsons, of tbe defendant Gulab Singh,

they being minors, by their next friend, Indra Kuar, wife of Gulab Singh.
The plaintiffs claimed to establish their right to, and recover possession

of, five-sixths of a defined share of a mauza called Kishorepur. It appeared
that on the 17th February, 1876, Gulab Singh had given one Ganga Prasad
a bond for the payment of Es. 154 in which he hypothecated this share

as collateral security for such payment. The principal amount of this

bond consisted of an old loan of Rs. 54 and a new loan of Es. 100. Ganga
Prasad sued Gulab Singh on tbis bond and obtained a decree for the

recovery of the bond-debt by the sale of the share. The rights and interests

of Gulab Singh in the share were put up for sale in tbe execution of this

decree, and of another decree against him and certain other persons held

by one Lacbmi Narain, on the 23rd August 1878, and such rights and
interests were purchased by the defendants in thepresentsuit, who obtained

possession of the share. The plaintiffs alleged in support of their claim

that they and Gulab Singh formed a joint Hindu family ;
that the share

was the undivided property of the family, although Gulab Singh was
recorded as its proprietor in the revenue registers ; that the moneys which
Gulab Singh had borrowed from Ganga Prasad had been borrowed for

unnecessary purposes ;
that the whole of the joint ancestral property had

been improperly put up for sale for the satisfaction of Ganga Prasad'a

decree ;
and that, according to Hindu law, father and son had equal

shares in such [802] property and Gulab Singh's share was therefore

one-sixth, and they were entitled to the remaining five-sixths of the joint

ancestral property of the family.

* Second Appeal, No. 1170 of 1879, from a decree of W. Duthoit, Esq., Judge of

Shabjahanpur, dated the 28th August, 1869, modifying a decree of Babu Becha Ram
Chuckarbati, Munsif of Data Ganj, dated the 10th June, 1879.

(1) 3 0. 198. (2) 1 I.A. 321 = 14 B. L. B. 187.
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The auction purchasers defendants stated in defence of the suit that
it had been brought at the instance of Gulab Singh ; that the property in

suit WHS not ancestral property, but the separate property of Gulab Singh;
that Gulab Singh was a person of good moral character ; that the debts
for the satisfaction of which the property had been sold were incurred by
him for lawful purposes ; and that, as under the Hindu law it was the

pious duty of the son to pay his father's just debts, and the property in

suit had been sold to satisfy such debts, the suit ought to be dismissed.
It appeared that before the suit came to be tried the defendant Gulab
Singh died.

The second and third issues fixed by the Munsif were as follows :

"
(ii) Whether the property in dispute was the joint ancestral property

of the plaintiffs and Gulab Singh the father of plaintiffs, and Gulab Siugh
was in possession thereof as the head of the family or not? (iii) Whether
the debt in satisfaction of which the property was sold had been
incurred under a legal necessity or not, and what rights have the defend-

ants acquired by the auction-purchase "? With reference to the first of

these issues the Munsif found that the property in dispute was the ances-

tral property of Gulab Singh and his sons, and not the separate property
of Gulab Sineb, and that Gulab Singh was in possession of it as the head
of the family, and that it was not shown how the moneys borrowed from

Ganga Prasad had been expended. The Munsif held that it was not

necessary to ascertain bow these moneys were expended, as whatever

might have been the nature of the debt the defendants could not take

under the execution-sale more than the right, title and interest of the

judgment-debtor. The judgment of the Munsif on this part of the case

was as follows: "But this issue is immaterial in the present suit.

This case is exactly on all-fours with Deendyal Lai v. Jugdeep Narain

Singh (1) decided by the Judicial Committee of the Privy Council. In tbar,

case their Lordships held that
'

whatever may hava been the nature

of the debt, the appellant cannot be taken to have acquired by the

[803] execution-sale more than the right, title and interest of the

judgment-debtor. If he had sought to go further, and to enforce his

debt against the whole property, and the co-sharers therein who were not

parties to the bond, he ought to have framed his suit accordingly, and

have made those co- sharers parties to it. By the proceedings which he
took be could not get more than what was seized and sold in execution,

viz., the right, title and interest of the father.' This ruling is applicable

to this case. The bond was executed by the father and the decrees

obtained against him only. The plaintiffs who werenot parties totbe bonds

were not also made parties to the suits in which the decrees were obtained

in execution of which the property in suit was sold. Following the ruling

of the Privy Council, I bold that the defendants Bika Singh, Narain Singh,

Bablwan Singh, Tika Singh, and Pulandar Singh have acquired by the

auction-purchase merely the right, title and interest of Gulab Singh to and

in the property in dispute."
The Munsif accordingly gave the plaintiffs a decree. On appeal the

District Judge affirmed the Munsif's decision, but varied his decree. The
material portion of the District Judge's judgment was as follows: The
auction- purchasers appeal. The cases of Girdharee Lall v. Kantoo La//(<4),;

Narayanacharya v. Narso Krishna (3), Venkatasami Naik v. Kvppaiyan()

1880
APRIL &.

(l) 3 C. 198.

(3) 1 B. 262.

A 1138

(2) 1 LA. 821-H B.L.R,

(4) 1 M. 354.

187.

APPEL-

LATE

CIVIL.

2 A. 800.

1097



2 All. 804 INDIAN DECISIONS, NEW SERIES [Yol.

1880
APRIL 5.

APPEL-

LATE

CIVIL.

2 A. 800.

have been cited on their behalf. The last-named precedent is so entirely
at variance with their contention that it has probably been cited under a

misapprehension. There can be no doubt, however, that the two first-noted

precedents do support the appellants' case and lay down the rule that the

sale of a father's ancestral estate in execution of a decree of Court will bind

Hindu sons in esse, and there is no doubt that the property in this case was
ancestral and that the eons were in esse. But there seems also to be no
doubr, that the principle enunciated in Muddun Thakoor v. Kantoo Lall (1)

has been very materially varied by Deendyal Lai v. Juydeep Narain
Singh (2), which has been followed by two Madras Full Bench decisions

Venkatasami Naik v. Kuppaiyan (3); Venkataramayyan [804] v.

Venkatasu bramania Diksnatar (4) in the latter of which the genesis of

the law as now settled is detailed, and it must I think now be taken as

certain that, when the sons are not parties to the suit in which the decree

is pa&sed, the right, title and interest of the father can alone be considered

as sold in execution. I find, therefore, no reason to differ from the lower

Court upon the main point in this case, but I am of opinion with reference

to the case of Babaji Lakshman v. Vasudev Vinayak (5) and Kallapa v.

Venkatesh Vinayak (6) that the decree must be varied, and that its form
should bo in that given in Babaji Lakshman v. Vasudev Vinayak (5). The
lower Court's decree is modifiei by declaring the plaintiffs entitled to joint

possession along with the defendants of Gulab Singh's share in the

zemindari estate of mauza Kishorepur. The relative proportions of their

interests, if a division in specie be desired, must be determined in a suit

to ascertain the same or by private arrangements."
The defendants appealed to the High Court.

Pandit Bishambhar Nath and Munshi Sukh Ram, lor the appellants.
Munshi Hanuman Prasad, for the respondents.

JUDGMENT.
The judgment of the High Court (PEARSON, J., and STRAIGHT, J.)

was delivered by
PEARSON, J. Tn the case of Girdharee Lall v. Kantoo Lall (1) and

Muddun Thakoor v. Kantoo Lall (l) decided by the Privy Council on the

12th May, 1874, it was ruled that ancestral property which descends to

a father under the Mitaksbara law is not exempted from liability to pay
his debts because a son is born to him, that it would be a pious duty on
the part of the son to pay his father's debts, unless they had been illegally

contracted or for immoral purposes, and that, it being a son's pious duty
to pay his father's debts, the ancestral property in which the son, as the

son of his father, acquires an interest by birth, is liable to the father's debts.

In the later case of Suraj Bunsi Koer v. Sheo Persad Singh (7), decided

by the Privy Council on the 1st [80S] February, 1879, reference is made
to the above-mentioned decision as an authority for the following proposi-

tion, viz., that when a joint ancestral property has passed out of a joint

family either under a conveyance executed by a father in consideration

of an antecedent debt or in order to raise money to pay off an antecedent

debt, or under a sale in execution of a decree, his sons, by reason of their

duty to pay their father's debts, cannot recover that property, unless they
show that the debts were contracted for immoral purposes and that the

purchasers had notice that they were so contracted.

(1) l i. A. 3-21 =

(4) 1 M. 358.

= 14 B.D.B. 187.

(5) 1 3. 95.
(2) 3 C. 198.

(6) 2 B. 676.
(3) 1 M. 354.

(7) 5 C. 148.
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In the case of Deendyal Lai v. Jugdeep Narain Singh (l), decided by 1880
the Privy Council in July 1877, it was ruled that the right and interest APRIL 6.

of one co-sharer in a joint ancestral estate may be attached and sold in

execution of a decree obtained against him personally under the Mitakahara APPEL-
law, and that the purchaser at such a sale acquires merely the right to LATE
compel a partition as against the other co-sharers which the judgment- ClVlL.
debtor possessed.

The rulings in the two cases of 1874 and 1877 appear to be perfectly 2 A. 800.

consistent, and, in our opinion, the lower appellate Court has erred in hold-

ing that they are at variance with each other, and that the decision in the

earlier case supports the appellants' contention. In that case the whole
of the taluqa in which the plaintiffs were co-sharers had been sold by their

fathers. The ruling in that case is therefore inapplicable to the present

in which it has been distinctly found that the appellants only acquired by
their auction-purchase the rights and interests of their judgment-debtor
Gulab Singh in the joint ancestral estate in mauza Kishorepur. That

finding assimilates the case to that of Deendayal Lai v. Jugdeep Narain

Singh (1).

The reason why it is unnecessary to inquire into the nature of Gulab

Singh's debts on account of which his rights and interests were sold is that

the rights and interests of the plaintiffs are found not to have been sold to

the appellants. The appeal fails and is dismissed with costs.

Appeal dismissed.

2 A. 806.

[806] CRIMINAL JURISDICTION.

Before Mr. Justice Straight.

EMPRESS OF INDIA v. DEOKI NANDAN LAL. [12th April, 1880.]

Offence against the Stamp Laws Act XVIII ofg!869 (Stamp Act), s, 34 Act I of J879

(Stamp Act).

The Collector, being primarily responsible for the prosecution of offences

against the Stamp Acts of 1869 and 1879, should not himself try, as a Magis-

trate, a persons-accused of an offence against either of those Acts.

D., L.B.R. (18721692) 400 (401).]

THIS was an application to the High Court for the exercise of its

powera of revision under s. 297 of Act X of 1872. The petitioner, the

purchaser of certain property, had sued the vendor, one Amirta, on the

deed of sale, in the Court of the Subordinate Judge of Gorakhpur. This

suit having been dismissed by the Subordinate Judge, the petitioner

appealed to the District Judge. The District Judge dismissed the appeal,

and being of opinion that the full amount of the consideration-money was

not stated in the deed, directed the District Magistrate to prosecute the

petitioner for an offence under s. 34 of Act XVIII of 1869. The District

Magistrate accordingly placed the petitioner on his trial, and finding that

the full consideration, money indirectly secured by the deed was not truly

stated in that document, convicted him of an offence under s. 34 of Act

XVIII of 1869. The petitioner appealed to the District Judge. Tbo appeal

(1) 3 C. 198.
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1880 was transferred for trial to the District Judge of Benares by whom the

APRIL 12. Magistrate's order was affirmed. Thereupon the petitioner preferred the

present application.

CRIMINAL Babu Sital Prasad Chatterji, for the petitioner.

JURISDIO- ^ne JuoJor Government Pleader (Babu Dwarka Nath Banarji), for

TION.
fch6 CrOWD -

JUDGMENT
2 A. 806.

STRAIGHT, J. The applicant in this case was convicted by the officiat-

ing Magistrate and Collector of Gorakhpur of an offence against s. 34 of

Act XVIII of 1869, for not having truly set forth in a sale-deed executed

by him to one Amrita the full amount of consideration-money thereby
secured, and was ordered to pay a fine of Ks. 135. He appealed to the

Sessions Judge of Gorakhpur, but under the order of this Court his

appeal was transferred for bearing to the Judge of Benares, who on
the 3rd February, [807] 1880, dismissed it. He now applies to this

Court under s. 297 of the Criminal Procedure Code upon the following

grounds : (i) That a conviction could not properly be had in the absence

of the original principal document ; (ii) that the Officiating Magistrate and

Collector, being by s. 43 of Act XVIII, the actual prosecutor of the case,

should not have sat to hear and dispose of it in his judicial capacity.

Dealing with this latter objection first, I am of opinion it is a well-

founded one and should prevail. Both the Stamp Acts of 1869 and 1879

recognise the Collector as primarily responsible for the institution of

prosecution for offences against those Acts, except where the Local

Government generally, or he himself specially, has authorised some other

officer to discharge such duty. The letter of the Officiating Judge of

Gorakbpur of the 1st September, 1879, and the jubkar directing an inquiry
under the Stamp Act of 1869 against the present applicant and Amirta
were amply sufficient to justify proceedings. But the Officiating Magis-
trate and Collector should have detailed the case for bearing and disposal
to some other qualified Magistrate, more especially when it was almost

impossible for him to prevent his mind being influenced by the very forcible

language in which the Officiating Judge had couched his letter of 1st

September, 1879. The conviction must be quashed and a new trial had
before such Magistrate, as the now Officiating Judge of Gorakhpur may
select. !Q O! &iB&'

(The learned Judge then proceeded to deal with first point urged on
behalf of the applicant).
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2 A. 807.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Spankie.

JAGAT NARAIN AND ANOTHER (Defendants) v. QUTUB HUSAIN
(Plaintiff)* [12th April, 1880.]

Mortgage Contribution,

In March 1864 the owner of an estate mortgaged it as security for the payment
of certain moneys. Subsequently portions of such estate were purchased by
the plaintiff and the defendants at an execution-sale. 8ubse-[808]quently
again the mortgagee sued the mortgagor and the plaintiff for the mortgage-
rnoneyl claiming to recover ii by the sale of the portion of such estate purchased
by the plaintiff. Having obtained a decree, the mortgagee caused a portion of such

portion to be sold in the execution of the decree. In order to save the remainder
of such portion from sale in the execution of the decree, the plaintiff satisfied the

judgment-debt. The plaintiff then sued the defendants for contribution.
Held that, assuming that the mortgagee, by not including the defendants in his

suit upon the mortgage-bond, had put it out of his power to proceed at law by
another suit on the basis of the same bond against the properties in the posses-
sion of the defendants as purchasers, it did not follow that the plaintiff's equitable
right to recover a fair contribution from the defendants on the ground of his

having paid the whole debt due to the mortgagee was thereby invalidated.

[F., 20 B, 615 (616) ;
29 M. 217 (225) ; R.. 24 M. 96 (105) ; D., 6 C.W.N. 583 (584). ]

ON the 23rd March 1864, one Dildar Husain, the owner of an estate

called taluqa Asad-ul-lahpur, gave one Ilahi Bakbsh a bond for the pay-
ment of certain moneys in which he hypothecated taluqa Asad-ul-lahpur
as collateral security for such payment. Ilahi Bakhsh brought a suit on
this bond in which, claiming to recover the money due thereon by the

sale of the taluqa, he made Qutab Hussain, the plaintiff in the present

suit, and one Alopi Din. who had in the meantime each purchased a

portion of the taluqa at an execution-sale, defendants. Having obtained

a decree, Ilahi Bakhsh caused a portion of the property purchased by
the plaintiff, and the property purchased by Alopi Din, to be put up for

sale in execution of the decree. The portion sold of the property in the

plaintiff's possession realized Es. 1,800, and the property in Alopi
Din's possession realized Rs. 200. In order to save the remainder of

the property in his possession from sale, the plaintiff paid the balance

of the judgment-debt. In the present suit he claimed contribution from

the defendants, who had purchased portions of taiuqa Asad-ul-lahpur at

the same execution-sale at which he had purchased, in proportion to the

value of the portions which they had purchased, claiming to recover

such contributions by the sale of such portions. Both the lower Courts

gave the plaintiff a decree.

On appeal by three of the defendants it was contended on their behalf

that, inasmuch as in the suit brought by Ilahi Bakhsh he had not made
them defendants or sought to enforce his lien on the portions of tbe

taluqa in their possession, such portions were not lawfully chargeable

with the judgment debt at the time the plaintiff satisBed it, and conse-

quently were not liable to contribution.

[809] The Junior Government Pleader (Babu Dwarka Nath Banarji),

for the appellants.

Second Appeal, No. 1172 of 1879, from a decree of H. Lushingtont, Esq., Judge of

Allahabad, dated the 19tb April 1879, affirming a decree of Rai Makhan Lall, Subor-

dinate Judge of Allahabad, datei the 19th July 1878.
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The Senior Government Pleader (Lala Juala Prasad) and Pandit
Ajudia Nath, for the respondent.

JUDGMENT.
The judgment of the Court (PEARSON, J., and SPANKIE, J.) was

delivered by
PEARSON, J. The argument set out in the ground of appeal is more

ingenious and plausible in appearance than agreeable in substance to

reason and equity. The contention is that the properties purchased by the

defendants-appellants, which were equally with that purchased by the

plaintiff subject to the lien created by the bond executed on the 23rd
March 1864 by Dildar Hussain in favour of Ilahi Bahksh, were released

from liability, because they were not included in the suit brought by the
latter for the recovery of the bond-debt by enforcement of the lieu. But
the contention seems to be irreconcilable with the doctrine of contribution

expounded in Story's Equity Jurisprudence. Assuming that Ilahi Bakhsh
by the frame of his suit above mentioned had put it out of bis power
to proceed at law by another suit on the basis of the same bond against
the properties in the oossession of the defendants in the present suit as

purchasers, we are not prepared to admit, as a necessary consequence of

such assumption, that the plaintiff's equitable right to recover a fair

contribution from the defendants on the ground of his having paid the

whole debt due to Ilahi Bakhsb is thereby invalidated. The appeal is

dismissed with costs.

Appeal dismissed.

2 A. 809 (F.B.).

FULL BENCH.

Before Sir Eobert Stuart, Kt. t Chief Justice. Mr. Justice Pearson,
Mr. Justice Spankie, Mr. Justice Oldfield, and Mr. Justice Straight.

GANGA SAHAI AND ANOTHER (Defendants} v. HIRA SINGH (Plaintiff).*

[12th April, I860.]

Award Estoppel Hindu law Inheritance Act I of 1872 (Evidence Act), s. 115.

D, who was the natural brother of H, but had been adopted into another family,
on the one pact, and G, on the other part, referred to arbitration a [810] dispute
between them concerning the succession to the estate of S the father of D and H.
H, having been born deaf and dumb, was under Hindu law in capable of inherit-

ing his father's estate, and be was not a party to the arbitration proceedings. The
award, to which O, after it was made, expressed his assent in writicg, declared

that H was the heir to his father's estate.

Eeld (SPANKIE, J., dissenting), in a suit by H against O for possession of a

portion of bis father's estate, that the plaintiff, not being a party to the award,
was not bound thereby, and, not being bound thereby, could not claim to take

aoy advantage therefrom ;
that the award could not cmfer on birn a right which

he did not possess by law, nor could it constitute evidence of a right which the

law disallowed ; that the assent of the defendant to the award could not convey
to the plaintiff a right of inheritance which did not devolve on him by law ;

that it could not be contended that the defendant had made a gift of the property
to the plaintiff, inasmuch as it had been adjudged by the award that the property

Second Appeal, No. 782 of 1879, from a decree of B. M. King, E-q. Judge of

Meerut, dated the 9th May 1879, reversing a decree of Babu Kashi Nath Biswas,
Subordinate Judge of Meerut, dated the 24th December 1877.
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did not belong to the defendant; that the defendant by his assent to the award
was not estopped from questioning the plaintiff's right of inheritance by the

provisions of s. 115 of Act I of 1872; and that, under these circumstances, the

plaintiff could not succeed in his suit.

[Overruled, 20 0. 296 (313) (P.C.) = 19 I.A. 203 = 6 Sar.P.C.J. 224.]

THIS was a suit for possession of a two-thirds share of seven bouses
situated in a mauza called Asaura. The plaintiff, Hira Singh, stated in

bis plaint that the houses were the undivided property of the parties to

the suit ; that he was entitled to a two-thirds share of the houses, and
the defendants to a one-third share ; that he desired a partition of the

property ; and that the cause of action arose in July 1876, when the defend-

ants refused to make a partition of it. It appeared that in 1874 a dispute
arose between the defendants and certain other persons, on the one part,

and Debi Singh, brother of the plaintiff, and adopted son of one Hulas
Rai, deceased, on the other part, as to the succession to the estates of Rup
Kuar, deceased, widow of Hulas Rai, and of Har Dial, deceased, father of

Dabi Singh and the plaintiff. Oa the 26oh December 1874, the parties

agreed to refer the matters in dispute to arbitration, the points referred

being
"

(i) as regards the legal heir to the property left by Rup Kuar,
Deceased," and

"
(ii) as regards the heir now and hereafter to the pro-

perty left bv Har Dial." The arbitrator by his award dated the 4th

Jaunary 1875, determined on the first; point that Debi Singh, as the

adopted son of Hulas Rai, was the lawful heir to the property of Hulas
Rai and Rap Kuar. On the second point the arbitrator determined as

follows:
'

Har Dia! died in 1871, and then [8ll] the name of Hira

Singh alone (Debi Singh having been adopted by Rup Kuar), who, though
dumb, was the sole heir, was entered in the column of proprietorship, and
he is in proprietary possession of the property, and enjoys the entire

profits thereof. The parties admit that Hira Singh is the exclusive heir

and possessor of the property left by Har Dial. Therefore, Hira Singh

should, in my opinion, continue to be the owner and possessor of the

entire property, as he is, and that, after him, his issue will become
owners ; that if (God forbid) he has no issue, the said property also

will devolve on Debi Singh and hia descendants ; and that the first party
or their descendants will have no right whatsoever to the property left by
Har Dial, moveable or immoveable, under any precept of the Hindu
law, or according to any legal principle, in the present time, or in future,

or any allegation, against Hira Signh and Debi Singh, and their issue."

This award was signed by the defendant Amin Singh for himself

and the defendant Ganga Sahai. On the same day as the award was

given, viz
, the 4th January 1875, the defendants executed a

"
razi-

narna," in which after reciting the agreement of the 26 r.h December
1874, and the award, they stated as follows :

" He (the arbitrator) has

recorded a clear finding in the award, which was read to us, word by
word, and we have fully understood it, and being in a sound state of mind
and reason, we have agreed to it, with free will and consent and without

reluctance and coercion
; and having assented to it, we have attached our

signatures as showing our consent to and our acceptance of it. We have

now no objection whatever to the award, and have not, nor shall have

any claim now or in future to the inheritance and the property. We have

therefore executed this razinama to serve as a document."
The present suit was instituted by the plaintiff in November 1876.

The property of which he claimed a two-thirds share formed part of Har
Dial's estate.

1880
APRIL 12.

FOLL
BENCH.

2 A. 809

(F.B.).
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The defendants contended, inter alia, that the plaintiff was not
entitled to succeed to his father's estate, being deaf and dumb and an
idiot from his bix*th. The Subordinate Judge fixed for trial the following

amongst other issues : (i)

"
Are defendants bound as against the plaintiff

by the award of arbitration in respect to the inheritance of Har Dial ;"

(ii)

"
If so, can defendants urge the [812] pleas of plaintiff's incapacity to

succeed;
"

(iii)

"
Is plaintiff born tin idiot, and whether by bis idiotcy,

or by his having been horn deaf and dumb, he has forfeited his right to

inherit the properties." The Subordinate Judge held as follows with
reference to the first and second issues :

"
On the first point the Court

thinks that, as the plaintiff was not a party to the reference to private

arbitration, he could not benefit by the award, as much as the

defendants could not be bound by it, so far as the plaintiff's right
was declared in it. Debt Singh, the younger brother of the

plaintiff, who was adopted into another family, did not and could

not represent him in that reference to arbitration, and if the award
was unfavourable to plaintiff, it could not be said that the plaintiff would
be bound by it. It would bs contrary to all the rules of equity and law
to give the plaintiff the advantage of the award, when he would not have
bsen bound by it if it were unfavourable to him. I do not also find any such
admission on the part of the defendants so as effectually to stop their

mouths and to prevent them urging a plea of bodily or mental infirmities

disqualifying the plaintiff from inheritance. This finding disposes of the

second issue also." On the third issue the Subordinate Judge held that,

it being admitted that the plaintiff was born deaf and dumb, he had no

right of inheritance in his father's estate. In accordance with the

determination of these issues the Subordinate Judge dismissed the suit.

On appeal by the plaintiff the District Judge on the 6sh June 1878,

treating the case as having been disposed of by the Subordinate Judge on
a preliminary point, and holding that the defendants were bound by the

award, reversed the decision of the Subordinate Judge and remanded the

case for re-trial. On appeal by the defendants, the High Court, on the

17th January 1879, set aside the District Judge's order remanding the

case, and directed him to dispose of the whole case according to law.

The District Judge accordingly proceeded to dispose of the case, and on the

9th May 1879 gave the plaintiff a decree.

The defendants appealed to the High Court. On their behalf it was
contended, inter alia, that the plaintiff, not having been a party to the

reference to arbitration could not benefit by the award, [813] and the

defendants were not bound by it, in so far as the plaintiff's right was
declared by it ; that Debi Singh did not, and, having been adopted into

another family, could not, represent the plaintiff in the reference to

arbitration ;
and that there had been no such admission on the part of

the defendants as estopped them from contending that the plaintiff was

disqualified from inheriting.

The Division Bench (PEARSON, J., and SPANKIE, J.) before which
the appeal came for hearing referred it to the Full Bench, the order of

reference being as follows :

SPANKIE, J. In this case the claim was not to establish a right to

inherit a share of the paternal property, but to obtain separate possession

by partition of certain houses situate in mauza Asaura, in proportion to

the share of the landed property already in plaintiff's possession since the

death of his father in 1871. There does not appear to be any dispute

regarding the family tree. Bat a quarrel arose between the plaintiff's
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brother Debi Singh and the defendants in 1874 as to tho succession to the

proper,ies left by Hulas Rai and H*r Dial. The plaintiff is the elder bro-

ther of Debt Singh, but he is deaf and dumb from his birth, and thereby
under the Hindu law admittedly disqualifi d from inheritarce. Debi
Singh is said to have been adopted by Rup'Kuar, the wife of Hulas Eai,

probably by the ptrmission of her husband, as the adoution seems to have
been recognized. I& woul 1 appear that; iu 1874 defendants were objecting
to Ddbi Singh putting in any claim to his own father's property, because
of bis adoption into Hulas Eai's family, and that; the real subject of

dispute between themselves and Dabi S ngh was Har D al's property.
Har Dial was lather of the plaintiff. Dt-bi Singh and defendants submit-
ted their quarrel r.o the arbitration of Zalim Singh, whose award is dated
4th January 1875. The award distinctly states that the question of

succession to the prorer y left by Rup Kuar, wife of Hulas Rai, is beside

the real quarrel, which was,
"
who ought to be now and for the future the

heir to the property left l.y Har Dial, deceased." The arbi rator found

that
"
when Har D al nied in 1871, on amount of Debi Singh being

the adopted son of Rup Kuar, the name of Hira Singh (present plaintiff)

was alone entered in the revenue papers as heir of his father, and he,

[814] although he is dumb, alone is in proprietary possession of the

estate and receives the income of the estate. The parties anmit tHat Hira

Singh is the sole heir and in possession of the piopery left by Har Dial and
I am of opinion, therefore, that Hira Singh alone should, as heretofore,

hold proprietary possession of the property, alter him his male heirs will

be the proprie'ors. If, may God forhid it, there be no male heirs, that

inheritance will also Devolve on Debi Singh and his descendants." The
award then declares

"
that the first party (thepiesent defendan's), or their

descendants, sball not be competent now, in future, on any plea whatever,
to claim any right to moveable or immoveable property lelt by Har Dial."

The award was signe-l by Amin Singh for himself and party. They sub-

sequently executed a compromise in the matter of their quarrel in which

they declare as follows :

"
The award was read to us, woid by word,

and we have fully understood it, and being of sound mind and in

possession of our senses we have agreed to its terms, and s'gi ified our

assent to them, with free will and. consent and without coercion, and have

attached our signatures as showing our consent to and our acceptance
of it. We have no objection to the finding of the arbitrator BS to the

person declared entitled to inherit the property now and for the future.

We have therefore &c."

Ir, is true that Hira Singh was not mad^ a party to the reference to

arbitration ; that he was not so is probably due to the fact that he was

deaf and dumb, and perhaps to the circumstance that Debi Singh was

really his manacer. It may be said thah this is a pure assumption. Bur. I

find on record that nearly five years before the award, Hira Singh, plaintiff,

WEM made lambardar in this very village of Asaura
"
under the management

of Debi Singh." In the same way, in cases of infancy, or the nomination

of a woman to a lambardari, some person is arided as "snrharMkar" or
"
manager." At this tinn Hira Singh was already, according to the award,

in possession of Har Dill's share, and though disqualified under the

Hindu law. as not being a son competent to perform the obt-equies of his

father, he does not appear to have been r*gar<ied as incompetent as a man
of business with his biother as manager for him. I cannot rieny that the

plaintiff, if suing for a share of his inheritance from his father, [815] is

disqualified by the Hindu law. But he is not suing now for any such share.

1880
APRIL 12.

FULL
BENCH.

2 A. 809
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He is, rightly or wrongly, with reference to the Hindu law, in possession
of the paternal estate, and all that he seeks in regard to the houses is a

separation of his interest from the interests of the defendants. In support-

ing his claim, I think that he is at liberty to use the award and compro-
mise of defendants in the former quarrel as evidence in his own favour
and against defendants ;

for the award and the compromise alike expressly
determine and acknowledge his right to retain possession over his

father's property. Toe defendants appear to have confirmed that posses-
sion. In a suit for possession in the Calcutta High Court, where plaintiff

put in a copy of a compromise to which defendant waa noi a party, it

was held that, although no question of right or title could be decided

adversely to the defendant on the basis of that agreement, yet it would be
evidence that by an order of Court passed on the compromise the plaintiff

was put in possession (1). I do not say that the award, as such, is

conclusive against the defendants in the present suit, but it may be that

the award and comoromise might; be proved in this case, and the defend-

ants might be examine! upon both documents. The Court would have
to determine what weight was to be attached to them in tbe present suit

in proof of the plaintiff's claim. The award finds the faco that Hira

Singh was in sole possession in 1875 of his father's property, and that he
had been so since tha death of bis father in 1871. Is is a confirmation of

that possession rather than a declaration of his title under Hindu law.

It states, as a fact, that although he is dumb, he alone is in proprietary

possession of tho estate, that is I suppose, ostensible proprietary posses-

sion, and receives the income of the whole estate. The parties admit
that he is recorded as heir and in possession of the property, and the

award of the arbitrator is thus mada :

"
I am of opinion, therefore, that

Hira Singh alone should, as heretofore, hold proprietary possession of the

property left by Har Dial."

The compromise is practically a cession of their own claim by
tbe defendants in favour of Hira Singh. The award and [816] the

compromise likewise appear to have been acted upon as Hira Singh
remained as heretofore in possession of the property, and it may be that the

cession by the defendants in favour of the plaintiff may confer, as far as

they are concerned, a new title upon him,, and that he may take henceforth

by cession what he could not have inherited under the Hindu law. But
the question is one of considerable difficulty, and I am desirous of obtaining
the opinions of my honorable colleagues on the point. I would suggest
that we should refer the case to a Full Bench.

The difficulty I feel is, whether or not, under the circumstances of

this case, the plaintiff's claim must necessarily fail because the Hindu law

disqualifies him from inheritance, or whether the award and compromise
may no^, if properly proved, be used as evidence against the defendants

in favour of the plaintiff's case, and whether, if prove.l, they may not also

be evidence of a family arrangement, or cession of claim by the defendants,

which might he enforced as against the defendants, although the plaintiff,

on the death of his fat.her, had no title under the Hindu law to succeed to

his father's property.

PEARSON, J. I was prepared to deliver judgment in this case, but in

deference to the wish expressed by my honorable colleague I assent to his

proposal to refer the case to a Full Bench.

Mr. Ross and Pandit Nand Lai, for the appellants.

(1) Sreemuttjj Dissee v, Pelaram Dossee, lo W.R. 261.
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Mr. Conlan, Munshi Hanuman Prasad, and Pandit Bishambhar Nath,
for the respondent.

JUDGMENTS.'

The following judgments were delivered by the Full Bench :

PEARSON, J. The plaintiff in this suit claimed to obtain separate

possession by partition of a share which he alleged to belong to him by
right in certain houses being ancestral property. The exact nature of his

right he did not define. But it is not disputed and is not open to dispute
that he is not entitled to the share or any- share in the property in

question by right of inheritance, inasmuch as he was admittedly born
deaf and dumb and incapable of inheriting property under the Hindu law.

The ground on which the lower appellate Court has allowed his claim is

that his right as heir to his father's estate was declared by an award
dated 4th January 1875, to which the defendants in the present suit

assented. Tne plaintiff [817] was not himself a party to the agree-
ment to refer to arbitration the question who was Har Dial's heir, and
the Judge is wrong in supposing that Debi Singb, the plaintiff's natural

brother, agreed to the arbitration as his guardian and represented him
before the arbitrator. The award could only bind the parties to the

arbitration, and the plaintiff, not being a party thereto, is not bound

by it, and, not being bound by it, cannot claim to take any advantage
from it. It could not confer on him, who was not a party to the

arbitration, a right which he did noc possess by law, nor can it con-

stitute evidence of a right which the law disallows. The award does not

profess to be based on the Hindu law, but rather seems to have been

wilfully made in contravention thereof. Nor could the defendants' assent

to the award convey to him a right of inheritance which did not devolve on
him by law. The lower appellate Court is mistaken, I conceive, in holding
that either they, or the arbitrator, could by anything done by them in the

arbitration proceedings bestow on the plaintiff, who was not a party to

them, a right which the law has refused to him, the law notwithstanding,
and could cure the legal defect in his title. It has been urged and may be

granted that a person who was not originally a party to arbitration pro-

ceedings may subsequently become party to them ; but it does not appear
that the plaintiff ever became a party to the proceedings which terminated

in the award dated 4th January 1875. Had the award recognised the

defendants' right to the inheritance, they might doubtless have made a

gift of the property or auy portion of it to him ; but it seems impossible
to contend that they could make a gift of what was adjudged not to belong
to them.

The circumstance that he may have been allowed to continue as

before in joint possession of the property is explained by the consideration

that he is, under the Hindu law, though excluded from inheritance,

entitled to maintenance. It has been suggested that the defendants, by
their assent to the award, are estopped from questioning the plaintiff's

right of inheritance in this suit by the provisions of s. 115 of the Indian

Evidence Act ; but that section, which is understood to embody the

rule of the English law, seems to me to be inapplicable. "The doctrine

of estoppel," says Mr. Justice Story,
"

is based on a fraudulent [818]

purpose and a fraudulent result. If, therefore, the element of fraud be

wanting, there is no estoppel. There must be deception and change of

conduct in consequence." Now it can hardly be contended that the

defendants in expressing their acquiescence in the award intended to
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deceive the plaintiff or that he was deceived thereby, and led to take any
action which has pub him in a different position from that; which he
occupied before in respect of the property in suit. The plaintiff then

having no right in him either by the law of inheritance or under the

award, or by reason of any conveyance made in his favour by the defend-

ants, cannot possibly succeed, if they be not estoppel from calling hi

right in question.
I conclude, therefore, that the Court; of first instance rightly decided

the first three of the issues laid down by id for trial and rightly dismissed

the suit.

I must add that the Zila Judge failed to apprehend rightly this

Court's order of the 17th January last, which directed him to dispose of

the case according to la,w. The law by which his procedure should have
been regulated is contained in ss. 555, 566. and 567, Ac'i X of 1877.

I would decree the appeal with costs, reversing the lower appellate
Court's decree and restoring that of the Court of first instance.

STUAHT, C. J. The judgment of Mr. Justice Pearson in this case is

so entirely satisfactory to my mind that I cannot hesitate, to express my
concurrence in it. A distinction at the bearing appeared to be taken

between incapacity to take by inheritance and the capacity to enjoy by
permitted actual possession of property, and the conduct of some mem-
bers of Hira Singh's family would appear to recognise a legal status in

him for that puruose. But that does not get rid of tha disability, which
cannot from its nature be removed. Hira Singh is entitlnd to maintenance,
but he has not other rights or status whatever. The appeal must,

therefore, be disposed of according to the order proposed by Mr. Justice

Pearson.

OLDFIELD, J. I concur.

STRAIGHT, J. I entirely concur in the judgment of Mr. Justice

Pearson.

[8191 SPANKIE, J. I retain the opinion I have alreadv expressed,
and hold that the documents referred to may be used in evidence by the

plaintiff. I do not think that the circumstance that he is deaf and dumb
disqualifies him necessarily from bringing the suit. This is not a claim to

establish his right to succeed as heir of his father. Were it so, the suib

would fail, as he could not succeed as heir under the Hindu law. But if

he can show as against the defendants that they have recognised bis pos-

session, and confirmed it by ceding their own claims in his favour, there is

nothing to prevent his doing so : a gift in favour of a deaf and dumb man
would seem to be valid.
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FULL BENCH.

Before Sir Robert 'Stnart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie, Mr. Justice Oldfield ani Mr. Justice Straight.

1880
APRIL 5.

THAKUR OP MASUDA (Plaintiff} v. THE WIDOWS OP THE THAKUR OP
NANI/WARA (Defendants)* [5ch April, 1880.]

Reference to the High Court by the Chief Commissioner of Ajmere and Mairwara Ajmere
Courts Regulitinn I of ,877, ss. 17, 18,21, :i6, 37 Reference to Chief Commis-
sioner by Commissioner of Ajmere Appeal from Commissioner's decree made in
accordance with chief Commissioner's judgment*

Oa the aopeal from a decision in a civil suit of the Assistant Commissioner of

Ajmere to the Commissioner of Ajmere, the latter, feeling doubtful on a question
of the nature specified in s. 17 of the Ajmere Courts Regulation I of 1877, referred

suoh question, under s. 36 of that Regulation, to the Chief Commissioner of

Ajmere and Mairwara The Chief Commissioner dealt with the case as prescribed
in s. 37 of that Regulation, and returned it to the Commissioner, who dismissed
the suit in accordance with the Chief Commissioner's judgment. The plaintiff

preferred an appeal to the Chief Commissioner from the CommiFsioner's decision.

The Chief Commissioner did not make any order on the memorandum of

appeal admitting it, or directing that it should he registered, or that the

respondent should be summoned, or that the appellant should appear on a

certain day under s. 551 of Act X of 1877 ; but issued a notice to the appellant's
counsel to appear on a certain day. The appellant's counsel appeared on that

day, and the Chief Commissioner intimated that he was acting under s. 551 of

Act X of 1877. The appellant's counsel then proceeded to address the Chief

Commissioner, and WAS heard for some time, and then stopped, in consequence
of the Chief Commissioner resolving to refer to the High Court the question
[320] whether the appeal from the Comnrssioner's decision lay to him or to Her

M'j sty in Council. The Chief Commissioner subsequently referred such ques-
tion to the High Court.

Bfld by the Pull Bench (SPANKIE, J., dissenting), on a reference by the

Division Bench before which the Coief Commissioner's reference came, that suoh

question arose "in the trial of an appeal
" within the meaning of s. 21 of the

Ajmere Courts Regulation I of 1877, and was properly referred to the High Court.

Held by the D vision Bench (SPANKJE, J.. and STRAIGHT, J.) that the appeal
from the Commissioner's decision lay, in this particular case, not to the Chief

Commissioner, but to Her Majesty in Council.

[R., 30 A. 290= 5 A.L.J. 584(586); 8 A.W.N. (1908)109; 8 P.B. 1903 (Rev.)-]

THIS was a reference to the Full Beach by a Division Bench (SPAN-

KIE, J., aod STRAIGHT, J.) of the High Court before which a reference to

the High Court by the Chief Commissioner of Ajraere and Mairwara,
under s. 21 of the Ajmere Courts Regulation, 1877, came for disposal.

The points of law referred by the Chief Commissioner to the High Court,

and by the Division Bench to the Full Bench, appear from the Division

Bench's order of reference, which was as follows :

SPANKIE. J. [ feel great difficulty in disposing of this reference.

The Chief Commissioner of Ajmere and Mairwara has, under s. 21 of the-

Ajmere Courts Regulation I of 1877, asked for a ruling from this Court on

the case stated as follows :

On an appeal from the decision of the Assistant Commissioner of

Ajmere, the Commissioner feeling doubtful on a point of the nature speci-

fied in s. 17 of the above Regulation, referred the point under s. 36 to the

Chief Commissioner. The Chief Commissioner dealt with the case as-

prescribed in s. 37, and returned it to the Commissioner, who disposed of

*
Reference, No. 4 of 1880, by the Chief Commissioner of Ajmere and Mairwara.
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it in accordance with the Chief Commissioner's judgment. Upon this,

the plaintiff-appellant, considering that the Commissioner's decision, in

accordance with that of the Chief Commissioner's judgment on the point

referred, was final, applied to him for a certificate to appeal to Her Majesty
in Council. The Commissioner did not consider his judgment to be
final within the meaning of s. 595 of the Civil Procedure Code, and
therefore declined to entertain the application for a certificate. Appellant
then filed an appeal in the Chief Commissioner's Court against the

judgment of the Commissioner, passed in [821] accordance with the

ruling of the Chief Commissioner. The Chief Commissioner is doubtful

whether he ought to proceed with the appeal, as it miy be that the

Commissioner's decision was final for the purposes of s. 595, Civil Proce-

dure Code, and that therefore the application for a certificate should have
been entertained by that officer. The question referred is, "Should the

Commissioner's decree, given in conformity with the Chief Commissioner's

ruling'be considered final for the purpose of an appeal to Her Majesty in

Council ?
"

The wording of s. 21, Regulation I of 1877 (The Ajmere Courts

Regulation, 1877) is expressed thus :

'

When an appellate Court in the

trial of a civil appeal entertains a doubt in respect of a question of the

nature specified in s. 17, such CourS may refer such question in manner
provided by s. 18 ;" and a reference under the section shall be dealt with

in the manner provided by ss. 19 and 20.

The nature of the question specified in s. 17 is (i) doubt on a question
of law ; (ii) usage having the force of law ; or (iii) the construction of any
document ; (iv) the admissibility of any evidence affecting the merits of

the case ; and it will be observed from the wording of s. 21 that the doubt

must be entertained by the appellate Court making the reference
"

in the

trial of a civil appeal."
The doubt would seem to be on one of the four points arising within

the case itself, and it must arise in or on the trial of the appeal. It is clear

that the Chief Commissioner has not as yet proceeded to the trial of the

appeal. The case has been formerly entered as an appeal, but the doubt

has not arisen in trial, on the pleadings or otherwise, as far as I am in a

position to judge. The doubt was in the Commissioner's mind rather than

in that of the Chief Commissioner, in whose Court the appeal is pending.
The Chief Commissioner is himself of opinion that the appeal lies direct to

the Privy Council from the Commissioner's judgment passed under s. 37.

I am disposed to think that the Chief Commissioner ought himself to

determine, at the hearing, whether or not the Commissioner's decree

having been appealed to him, the appeal is or is [822] nob cognizahle in

his Court. The question seems to me merely one of procedure, and not

strictly one of those questions arising in a case specified in s. 17. and one

of which must give rise to the doubt to be referred when the appellate

Court is actually trying the case.

1 would suggest that we ask the Full Banch of this Court to settle

the preliminary doubt entertained. If the Court at large hold that the

question was properly referred, there will be no difficulty in determining
the question submitted to us.

STRAIGHT, J. I concur in the suggestion of Mr. Justice Spankie,
that the preliminary question should be referred to the Full Bench.

Mr, Colvin and the Junior Government Pleader (Babu Dwarka Nath

Banarji), for the plaintiff.

Babu Ratan Chand, for the defendants.
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JUDGMENTS.
The following judgments were delivered by the Full Bench:
STUART, C. J. The question referred to us by the Division Bench

(SPANKIE, J., and STKAIGHT, J.) is whether, under the circumstances,

the reference by the Chief Commissioner to this Court was competently
mads. As the record shows, the case proceeded on its course at Ajmere
until it came before the Chief Commissioner on appeal from the Com-
missioner. It was skated to us by Mr. Colvin that notice had been given
that the appeal would be heard by the Chief Commissioner, under s. 551
of the Code of Procedure, and that he himself appeared on that notice

and he was arguing the case on that footing when the Chief Commissioner
stated thab be entertained a doubt whether the appeal was validly before

him, or whether the judgment of tho Commissioner must not be regarded
as a final one, and as such the judgment to be apoealed to Her Majesty in

Council. Tne Division Bench are on their part doubtful whether tha

Chief Commissioner could make such a reference to this Court and
themselves refer their doubt co this Pull Bench.

Section 21 of the Ajmere Regulation I of 1877 provides that
"
when

any appellate Court on the trial of a civil appeal entertains a [823] doubt
in respect of a question of the nature specified in s. 17, such Court may
refer such question in manner provided by s. 18." The question referred to

in a. 18 is a question of the nature specified in s. 17, and must therefore

be
"
a question of law, or usage having the force of law, or the construction

of any document, or the'admissibilitiy of any evidence affecting the merits

of the case." Upon these provisions of the Regulation two questions

arise, (i) whether the Court of the Chief Commissioner was under the

circumstances an appellate Court within the meaning of the section, and

(ii) whether the proceeding before the Chief Commissioner was in the

nature of a
*'

trial" of a civil appeal. My answer to the first question is

that the Chief Commissioner's Court was clearly an appellate Court within

the meaning of s. 21, and io the second place that the proceeding before

the Chief Commissioner as such appellate Court was a trial within such

meaning. For it was, although a proceeding under s. 551 and therefore

ex parte of such a nature that judgment upon it against the appellant

finally disposed of the case on the merits, the only other possible judg-
ment being notice to the respondent to appear under s. 552 and following
sections. Such a proceeding having such an effect must, in my judgment,

_be deemed a trial to all intents and purposes as intended by s. 21, and
these questions being questions of law could legally be referred by the

Chief Commissioner to the High Court.

Such is my answer to our colleagues of the Division Bench. But as

I have made a careful examination of the record of the case, I trust they
will allow me to point out to them certain irregularities of procedure
on the part of the judicial authorities of Ajrnere. The original suit appears
to be of the nature described in s. 34 of the Ajmere Regulation, viz.,

a suit in which a question of succession was clearly raised, and the

Subordinate Judge gave his judgment on the 12th June 1877, dismiss-

ing the claim. From such judgment an appeal was taken to the

Commissioner. The date of this appeal does not appear from the record,

nor does the memorandum of appeal itself bear any date : the appeal
nevertheless proceeded, and while it was pending, and before giving his

judgment, the Commissioner [824] referred to the Chief Commissioner
a question of the nature mentioned in s. 17, which the Chief Commissioner
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answered, and thereupon the Commissioner disposed of the appeal before

him according to the Onief Commissioner's opinion by a judgment dated
the 28sh February 1879, rever-ing that of the Subordinate Judge and

dismissing the suit;. The appellant in that appeal, considering that the
Commissioner's decision so given was final for the purnose of s. 095,
Civil Procedure Code, applied under ss. 598 and 600, Civil Procedure
Code, to the Commissioner for a certificate that the casa was a fi^ one for

appeal to HerMtj^sty in Council. But the Commissioner did not consider

Iris judgment' final in that sense and refused the application, whereupon
the appellant lo<tged a formal appeal in the Court of the Cht^f Commission-
er against the judgment of the Commissioner. The Cnief Commissioner
ordered the case to be heard before him un:1er 8. 551, but while it was
proceeding ha w*s visile! by the doubt to which I have referred It is,

however, to be observed that these proceedings took pla^e without any
apparent regard to the provisions of the Civil Procedure Code, the record

showing no order to admit it or directing it to ba placed on the register
of appeals, and it might therefore b3 doabted whether in strictness there

was any appeal at all before the Chief Commissioner. It might at least

be very fairly contended that the record did' not show any apre*! to

the Chief Commissioner which could go direct to the Privy Council

from his Court.

PEARSON, J The point for consideration appears to be whether the

doubt in resuect of the question of law referred to the High Court by the

Chief Commissioner was entertained by him in the trial of the appeal

preferred to him by the plaintiff in the suit.

That an appeal had been formally lodged in bis Court is shown by
the Chief Commissioner's statement. The counsel for the appellant
informs us that he received a notice on behalf of bis client to appear in the

Chief Commissioner's Court on the 18th December last, and that when he

appeared on that dUe the Chief Commissioner intimated that he was

acting under the provisions of s. 551, Act X of 1877. The learned counsel

further informs us that he then proceeded to address th Court, and was
heard for sometime and then stopped by the Court, in [825] consequence
of its resolving to refer to the High Court the question of its competency
to proceed with the appeal, or, in the form in which it is referred, the

finality of the order appealed.
Under the circumstances I am of opinion that the Chief Commis-

sioner had comm uncei to hear and try the appeal, when the doubt which
he desires the High Court to solve in respect of the question of law

referred was entertained by him, and that the question was properly
referred. The question whether an appeal can be heard is doubtless one

which must ba tried before the appeal can be tried on the merits, but the

trial of that question is inc'uded in the trial of the appeal.

SPANKIB, J. I am willing to acquiesce in the opinions of my
honourable colleagues. At the same time I cannot help regarding the

reference as made before the cae came on for trial. The appeal appears
to have never been formally admitted ; there is no order upon the memo
randum of appeal either admitting it or directing that it should be

registered. There is no order upon it summoning the respondent or

directing that the aopellant should appear on a certain date under s. 551

of the Civil Procedure Code. I cannot realise that the Chief Commis-
sioner was acting under s 551 of the Civil Procedure Code, which applies

to procedure in the Ajmere Courts, having been made applicable thereto by
the Ajmere Co<io. The object of s. 551 is to hear appellant without
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summoning respondent, and if the Court think that there is no case, it

confirms the decision of the Court below on the merits. I can understand
the Chief Commissioner's entertaining a doubt whether he should not

reject an appeal as being beyond his jurisdiction. But if he r-jeoted it,

he would not ba confirming the decision of Uie Court below, for there

would have been no trial in his Court. What has been done now is that

the difficulty appears to have arisen before the case came to trial, and
therefore the position is not the same as that in s. 17 of the Ajmere Code.

OLDFIELD, J. The Court seems to have been proceeding with the
trial when it made this reference on the question of its jurisdiction, and I

see no reason for supposing that the reference was not properly made.

[826] STRAIGHT, J. I think that this reference was properly made
by the Ch'ef Commissioner of Ajmere, and that it should be disposed of

by this Court.

The case having been again laid before the Division Bench (SPANKIE,
J., and STRAIGHT, J.) the following opinion was given by the Division

Bench :

STRAIGHT, J. The Chief Commissioner appears to be right in his

view, that the appeal of the Thakur of Masuda lies to Her Majesty in

Council from the Commissioner's Court in this particular case.

2 A. 826.

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Oldfield.

LACHMIN NARAIN (Defendant) v. KOTESHAR NATH (Plaintiff)
*

[5th April, 1880.]

Mortgage Condition arjainst alienation Lis pendens.

Tbe proprietor of certain immoveable properly mortgaged it in July 1875 to

K and in September 1875 to L. In October 1878 be sold the properly to K In
November l M7d L obtained a decree on his mortgage-bond for the sale of th

property The suit in which L obtained this decree was pending when the

property was sold to K. K sued L to have the property declared exempt from

liability to sale in the execution of L's decree on tbe ground that the mortgage
to L was invalid, it having been made in breach of a condition contained in K's

mortgage-bond that the mortgagor would not alienate the property until tbe

mortgage-debt bad been psdd.

Held, that the purchase by K of the equity of redemption did not extinguish
his security, it being his intention to keep it alive, and that the purchase of the

property by K while L's suit was pending did not prevent K from contesting the

validity of L's mortgage, so far as it affected him. on tha ground that it was an

infringement of the stipulation in the contract between him and the mortgagor.

[Expl ,
4 A. 518 (523).]

THE facts of this case are sufficiently stated for tbe purposes of this

report in the judgment of Oldfield, J.

Munshi Hanumin Prasad and Sukh Ram, for the appellant.

[b27] Munshi Kashi Prasad and Lala Lalta Prasad, for the respond-

ent.

Second Appeal, No. 1136 of 1879, from a decree of R. ft Carrie, E<q., Judge of

Gomkbpur, dated tbe 26th July 1879, affirming a decree of Maulvi Nazar Ali, Munsif

of Banii, dated the 6b June 1879.
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The following judgments were delivered by the Court :

OLDFIULD, J. The plaintiff held a mortgage of the property in

suit under a deed dated 9th July 1875, whereby the obligor stipulated that

be would not make any mortgage of the property till the plaintiff's debt

was satisfied, and on the 10th October 1878 the property was conveyed
to plaintiff under a deed of sale in consideration of the debt secured by the

2 A. 826. mortgage. The defendant obtained a mortgage of the same property under
a deed dated the 5th September 1875 from the obligor, notwithstanding
the stipulation made to plaintiff, and having brought a suit on his bond
be obtained a decree on 9th November 1878, this suit being still pending
when the sale-deed was executed in favour of plaintiff. The object of the

suit now brought by the plaintiff is to have the property declared exempt
from liability to be sold in execution of the defendant's decree. The lower

Courts have decreed the claim and the decrees are not open to objections.

There is no doubt that the defendant's rights cancot be affected by
the Durchase made by plaintiff, since it was made while the suit brought
by the defendant was pending, but neither will that purchase deprive the

plaintiff of any right he may otherwise have against the defendant based

on his prior mortgage and the condition in his bond against subse-

quent mortgages by bis obligor. The purcha?e of the equity of re-

demption does not necessarily extinguish the original security when, as

in this case, it was manifestly the intention of the plaintiff to keep it

alive, Story's Equity Jurisprudence, llth ed., vol. ii, s. 1035 c. and
there is nothing to prevent plaintiff from contesting the validity of the

mortgage made to defendant so far as it affects him, on the ground that

ifc is an infringement of the stipulation in the contract between him and
his obligor. The appeal fails and is dismissed with costs.

SPAMKIE, J. I concur with my honourable colleague in his view of

the case.

Appeal dismissed.

2 A. 828.

[828] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

KAM NARAIN SINGH (Defendant) v. MAHTAB BIBI (Plaintiff).*

[6th April, 1880.]

Sale in execution of decree Warranty Caveat emptor.

In a pale in the execution of a decree of the rights and interests of a judgment-
debtor in an estate of which he is the recorded proprietor in the revenue registers,
it is usual to describe such rights and interests in the sale proceedings as recorded
in such registers, but such description does not amount on the part of the decree-

holder or the officer conducting the sale to a warranty that such rights and
interests are correctly described. .

Where, therefore, according to the usual practice, the rights and interests of a

judgment-debtor in a share of a village of which he was the recorded proprietor
in the revenue registers were proclaimed for sale in the execution of a decree and
sold, described, as recorded, and the sons of the judgment-debtor subsequently
sued the auction purchaser to recover their interests in such share and obtained a

'
First Appeal, No. 89 of 1879, from a decree of Rai Bhagwan Pra?ad, Subordinate

Judge of Azamgarh, dated the 26th June 1879.
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decree for such interests, and the auction-purchaser thereupon sued the decree-
holder for a refund of the purchase-money proportionate to such interests and for

the costs of defending such suit, held, there being no fraud or misrepresentation
on the part of the decree holder, or anything of an exceptional nature showing
an express or implied warranty on his part, that the suit was not maintainable.
Neelkunth Sahee v. Asmun Mathoo (1), distinguished.

[Appr., 23 A. 60 (62); R., 23 A. 355 (357).]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

Mr. Colvin and Pandits Bishambhar Nath and Nand Lai, for the

appellant.
Mr. Conlan, Mir Akbar Hussain, and Shah Asad AH, for the res-

pondent.

JUDGMENT.
The judgment of the Courb (PEARSON, J., and OLDFIELD, J.) was

delivered by
OLDFIELD, J. The two defendants in this case have instituted

separate appeals which may be disposed of by one judgment. The defend-

ants held decrees of the Eevenue Court against Khair-unnisa Bibi, and
in course of execution of these decrees a share in mauza Dohowa, de-

scribed as 11 annas, 5 kants, 3 jaus, was attached, and the rights of the

judgment-debtor were sold and bought by the plaintiff in this suit.

Subsequently the sens of the judgment-debtor brought a suit fo the

declaration of their right and possession in a portion of the said shar and
obtained a decree, and the [829] plaintiff, auction-purchaser, has brought
this suit against the two appellants to obtain a refund of the sale-price

proportionate to the interest which she had to give up and for the costs

incurred by her in defending the suit. Amongst the pleas urged in

answer to the suit, those material to the disposal of the appeals before us

were that the plaintiff purchased the rights and interests of the judgment-
debtor without any guarantee on the part of the decree-holders of their

extent, and being a sister-in-law of the judgment-debtor and mother-in-

law of one of those who succeeded in the suit for the recovery of a share,

she bought with a full knowledge of the extent of the judgment-debtor's
interest. The Subordinate Judge has held that there was a guarantee
that the entire 11 annas 5 kants 3 jaus belonged to the judgment-debtor,
and he has decreed the greater portion of the claim.

We are of opinion that the grounds of appeal, so far as they take up
the objections which we have above noticed, are valid. In judicial sales

in execution of decrees of Court there is ordinarily no warranty of the

title of the judgment-debtor in the property sold, on thepart of the decree-

holder or officer conducting the sale. In sales of rights and interests in

immoveable property, the extent and nature of the interest of the judg-

ment-debtor as described in the revenue registers, are notified at the time

of sale under the rules in force, but the description so given is not intended

by the decree-holder or the officer conducting the sale or taken by the

purchasers at those sales to convey any warranty of the correctness of the

description of the judgment-debtor's interest given in the revenue registers,

or any warranty of the extent and nature of those interests. The subject

of sale is nothing more than the right, title and interest of the judgment-
debtor described in the revenue register to be of a particular extent and

1880
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LATE

CIVIL.

2 A. 828.

(1) H.C.B. N.W.P. (1871). p. 67.
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character. Such will be the rule if the usual and ordinary practice be

observed in the publication and conduct of these sales ; anl in the case

before us nothiug of an exceptional nature has been brought to our notice

to show that there was any express or implied guarantee on the part of the

decree- holders, nor are the fact; such as will supoorb any imputation of

fraud or misreoresentafcion against the decree-hoi iers. The application
for sale is in the usual form for the sale of the rights and [b30] interests

of the judgment-debtor, and the proceeding of the Collector, dated 22nd

February 1875, at the close of the sale, shows very distinctly that the

rights and interests of the judgment-debtor, whatever they might be, in

the 11 annas 5 kants 3 jaus entered in the statement, were sold, and refute

any supposition of express or implied warranty.
The plaintiff's case seems to rest on proaeedings not so much with

reference to the sale of the share in Dohowa, the subject of this suit, as to

proceedings connected with the sale of the sama judgment-debtor's inter-

ests in another mauza, i.e., mauzi, Pakri. It appears that the sons of

the judgment-debtor also claimed an interest in the share in mauza Pakri

entered as that of the judgment-debtor and brought a suit, and that the

defendants then denied that they had any interest, and asserted the share

b3longed to the judgment-debtor, and their suit was dismissed by the

Court of first instance, though ultimately decreed in appeal, and it was
before the decision of the appeal that the sale with which we are concern-

ed took place. But those proceedings show nothing more than that the

defendants, the decree-holders, bona fide contested the claim set up, which

they were quite at liberty to do, and not that they induced the auction-

purchaser in the case before us by fraud or otherwise to beliere that the

judgment-debtor had an interest which they knew she had not, or guaran-
teed that she had any particular interest. Moreover, looking to the

relationship between the plaintiff and the judgment-debtor and the

circumstances under which the sale took place, there is every reason to

believe that the plaintiff was aware at the tima of her purchase of the

true character and extent of the judgment-debtor's interests which were

put up for sale. The case of Nseikunth Szhee v. Asmun Mathoo (i) was
brought to our notice by the counsel for respondent, but that case is to be

distinguished from the one before us. Tnere the decree under which a

judgment-debtor's rights and interests had been sold and the sale so far

as affected him were set aside and the property recovered by the judgment-
debtor. We decree the appeal and reverse the decree of the lower Court

and dismiss the suit with all costs.

Appeal allowed.

(1) H.C.R. K.W.P. (1871), p, 67.
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2 A. 831.

[831] APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr. Justice Straight.

WILAYAT HUSAIN (Plaintiff) v. AILAH RAKHI (Defendant)
*

[6th April, 1880.]

Muhammcdan Law Dower Restitution of conjugal rights.

A Muhammadan cannot, according to Mubammadan law, maintain a suit

against bis wife for restitution of conjugal rights, even after such consumma-
tion with content, as is proved by cohabitation for five yfars, where she wife's

dower is
"
prompt

" and has not been paid. Atdool Shukkoir v. Rahtem con-
nissa (1), followed.

[Overruled. 8 A. 149 (161) (P.B.) = A.W.N. (1886) 53; P., 3 A.LJ. 432 = A.W.N.
(1906) 136 ; A.W.N. (188-2) 96 ; R., 15 Ind. Cas. 747 = J5 O.C. 127-]

THIS was a suit by a Muhammadan (Shia) against his wife for resti-

tution of conjugal rights. The parties were married to each other in

January 1873, and cohahifced until September 1878, when the defendant

sepaiated fiom the plaintiff. The defendant set upas a defence to the

suit inter alia, that the plaintiff had fettled a "prompt "or "exigible"
dower on her of Rs. 5,000 ; that he had not paid the dower-debt ; and that,

until he paid the same, he was cot entitled, according to Muhammadan
law, to restitution of conjugal rights. The Court of first instance decided

that the defendant's dower was "prompt ;" that it amounted to Rs. 1,000 ;

and that the plaintiff had paid the dower-debt in Jure 1877 by conveying
certain immoveahle property to the defendant of equal value; and in the

event gave the plaintiff a dtcree. On appeal by the defendant the lower

appellate Court decided that the dower-debt was Rs. 5,000. and that the

plaintiff bad paid no portion of it, and, holding that, according to Muham-
madan law, he was not entitled to restitution of conjugal rights until he
had pid it, ditmis-sed the suit.

The plaintiff appealed to the High Court.

Pandib Ajudhia Nath, for the appellant.
Pandit Nand Lai, for the respondent.

JUDGMENT.
The judgment of the Court (SPANKIE, J., and STRAIGHT, J.) was

delivered by
STRAIGHT, J. The only ground of appeal seriously urgfd before us

was, that the lower appellate Court had erred in holding [832] that the

plaintiff's suit Jailed by reason of his inability to prove payment of
"
exigible

"
dower. It was argued on his hehalf that a wife cannot refuse

herself to her huehand after such consummation or complete retirement

as was proved in the present case by the cohabitation of the parties from

1873 to 1878. This contention was supported by a quotation from

Baillie's Digest, p. 125 ; hut upon careful consideration of it and a judg-

nunt of this Court, which appears directly in point, Abdool Shukkoar v.

Rahcem-oon-niksa (1; we are of opinion that the views propounded by
Aboo Hantefa should be followed, and that a woman euiiiled to dower,

* Second ApppRl. No. 1074 of 1879, firm a decree of H G Keene, Ei-q . Judge of

Meerut. dated the 16 h August 1879. reversing a decree of Maulvi Azma Ali Khan,
Muusif of Bulatdbhahr, dated tbe 28th March Ib79.

(1) H.C.R.N.W.P. (1874)94.
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that is
"
manjjil" or

"
prompt" may, even after consummation or valid

retirement, deny her husband access to her person or her society, if it

remains unpaid. Dower it must be remembered is the woman's right,

and she may decline him the use of her person in order to enforce the

man's pecuniary obligation to her. Of course where the dower is

"maujjil" or "deferred," other considerations arise, which it is unneces-

sary to discuss. Ifc may ba added that passages will he found favouring
the opinion we have expressed in Macnaughten's Muhammadan Law,
Ed. of 1870, p. 231 ;

Baillie's Imameaa, p. 73 (the plaintiff being a Shia) ;

and Grady's Manual of Muhammadan Law of Inheritance and Contract,

p. 246.

The lower appellate Court has found that the amount of dower in

tbe present case was Es. 5,000, that it was prompt, and that the plaintiff

has not paid it. The respondent's plea was therefore established and
the plaintiff's claim has been properly disallowed. The appeal is

dismissed with costs.

Appeal dismissed.

2 A. 832.

APPELLATE CIVIL.

Before Mr. Justice Oldfidd and Mr. Justice Straight.

EAMLAL (Plaintiff) v. HARRISON (Defendant).* [6th April, 1880.]

Amendment of plaint Limitation Act X of 1877 (Civil Procedure Code], s. 53 Act
XV of 1877 (Limitation Act), s. 4 Mortgage Oral Evidence Documentary
Evidence Act I of 1872 (Evidence Act), ss. 92,' 95.

The plaint in a suit for money charged upon immoveable property which
described suoh property as " the defendants' one-biswa five-biswansi share [833]
within the jurisdiction of the Court," was presented on the 2lst November 1878
within the period of limitation prescribed for such a suit by Act XV of 1877. It

was subsequently returned for amendment, and, having been amended by the

insertion of the words "
in rmuz t S, pargana S," after the word "

share " was

presented agtin on tbe 8th January 1879 after such period. Hvld that the date
of the amendment of the plaint did not affaot the question of limitation for the

institution of the suit, and the return of the plaint for amendment and its

subsequent presentation and acceptance 'by the Court did not constitute a fresh

institution of the suit.

The obligors of a bond for the payment of money describing themselves as

"sons of R, zamindar and pafctidar, resident of mauz* S "
hypothecated as

collateral security for such payment "oheir one-biswa five-biswansi share." Hula
in a suit on the bond to enforca a charge on the one-biswa five-biswansi share of

the obligors in mauzt S, that, under proviso 6, s. 92 and s. 95 of Aot I of 1872,
evidence might ba given to show that the obligors hypothecated by the bond
their share in manza S.

{P.. 9 B. 373 (4021; 7 C.W.N. 817 (821); R., 4 A. 37 (39) = A.W.N- (1831), 129 ; 12 A.

129 (145) (F.B.); 20 C. 41 (44).]

THE plaintiffs in this suit claimed Bs. 1,039-10 on a bond dated the

23rd November 1866, praying, inter alia, that the property hypothecated
in the bond might bo brought to sale, in case the defendants did not

satisfy the judgment-debt. The suit was instituted on the 21st November
1878, the heirs of the original obligors of the bond, and one Barrison,

* Second Appeal, No. 899 of 1879. from a decree of C.W. Miore, Esq., Judge of

Aligarh, datei the 5th My 1879, modifying a decree of MUulvi Farid-ud-din Abm*d,
Subordinate Judge of Aligarh, dated the liUh February 1379.
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the representative of a subsequent mortgagee of the property alleged to

have been hypothecated by the bond to the plaintiffs, being made defend-

ants. In the bond the original obligors, describing themselves as
"
the

sons of Kisal Singh, caste Thakur Bunder, zemindar and pattidar,
resident of mauza Sakhauli," agreed to repay the sum advanced to them
by the obligees, Rs. 500, with interest at twelve annas per cent, per
mensem, on demand, and as collateral security for such payment hypo-
thecated

"
their one biswa five-biswansi share." In the original plaint

in the suit the plaintiffs described bhe property as
"
the defendants' one-

biswa five-biswansi share within the jurisdiction of the Court." On the
8th January 1879 the plaint having been returned for amendment, the

amended plaint was filed. The amendment consisted of the insertion

after the word
"
share

"
of the words

"
in mauza Sakhauli, pargana

Sikandra Rao." Tne Court of first instance gave the plaintiffs a decree
as claimed. On appeal by the defendant Harrison, the lower appellate
Court held, inter alia, that the claim to enforce a charge upon the one-

biswa five-biswansi [834J share in mauza Sakhauli must be taken to

have been instituted on the date on which the plaint was amended, and,
as limitation ran from the date of the bond, was barred by limitation.

The plaintiffs appealed to the High Court.

Babu Jogindro Nath Ghaudhri, for the appellants.
Munshi Hanuman Prasad, for the respondent.
The Court (OLDFIKLD, J., and STRAIGHT, J.) remanded the case to

the lower appellate Court for the trial of the issues indicated in the order

of remand, which was as follows :

OEDER OF REMAND.

OLDFIELD, J. The plaintiffs sue to recover money due on a bond

by sale of a one-biswa five-biswansi share in mauza Sakhauli hypothe-
cated in the bond. They made the obligors and T. B. Harrison defendants,
the latter being the representative of a subsequent mortgagee, and who
has objected to the sale of the mortgaged property. The first Court
decreed the claim. The lower appellate Court has dismissed that part
which seeks to make the property liable. The Judge holds that the period
of limitation will run in this suit from the date of the bond, 23rd November
1866, and though the suit was instituted on the 21st November 1878, yet
since the property mortgaged was not indicated by name in the original

plaint, and not until 8th January 1879, when an amended plaint was
filed to the effect that the proparty hypothecated and claimed is in mauza
Sakhauli, therefore the suit, so far as it affects the property, must be held

to have been instituted on the 8th January, or after tho expiry of the term
of limitation ; and the Court further holds that the deed does not distinctly

ahow that the share of one biswa five-hiswansis hypothecated in the deed

is a share to that amount in mauza Sakhauli ; and on the above grounds
the Judge dismissed the suit.

We are of opinion that the decision cannot be maintained. The date

of amendment of a plaint will not affect the question of limitation for the

institution of a suit; the limitation is determined with reference to the

date of institution of a suit, and by s. 4 of the Limitation Act a suit is in-

stituted in ordinary cases when the plaint is presented to the proper officer,

and its return for amendment and subsequent presentation and acceptance

by the Court will not [835] constitute a fresh institution of the suit.

(See cases referred to in note to s. 53, Broughton's Civil Procedure

Code, Act X of 1877). It is true that when after the institution of

1880
APRIL 6.

APPEL-

LATE
CIVIL.

2 A. 832.
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the suit .a new plaintiff or defendant is substituted or added, the suit

shall as regards him be deemed to have been instituted when he was so

made a par'v, bub this rule is inapplicable to the case before us, where the

defendant Harrison had been marie a party at the first institution of the

suit. The principal ground, therefore, on which the Judge has dismissed

the claim to bring the property to sale is invalid, and his remarks on the

indistinctness of the deed as indicating that the share in mauza Sakhauli

was mortgaged do not adequately dispose of the claim. It is for the Judge
to determine whether as a matter of fact the parties to the deed did

mortgage the share in Sukhauli by the bond, and evidence on the point

may be adduced. See Proviso 6, s. 92, and Illustration to s. 95, Evidence
Acr.. The Judge must also decide the question (raised by one of the pJeas

taken by the respondent) whether, looking to the conduct of the plaintiffs

at the time the second moitgage was made, they are debarred now from

enforcing their prior lien.

We remand the case for trial of the issues indicated. On submission

of the finding tea days will be allowed for filing objections.

Cause remanded.

2 A. 835.

GRTMIN \L JURISDICTION.

Before Mr. Justice Straight.

EMPRESS OP INDIA v. NAWAB AND ANOTHER. [13th April, 1880.]

Security for Good Behaviour Act X of 1872 (Criminal Procedure Code), s. 506.

H-l I lihat s. 505 of Act X of 1872 solely relates to the calling upon persons ot

habmiil'y dishonest lives and in i hat sense
"
desperate and dangerous," to find

security (or g^>o<1 behaviour, as a protection to the public agtinst a repetition of

crnns by (.hem in which the safety of property is menaced and not the security
of the parson alone is jeopardised.

Where, therefore, the evidence adduced before the Magistrate did not show that
a person was "

by habit a robber, house-breaker, or thief, or a receiver of stolen,

property, knowing the sama to have been stolen," but [8*6] showed only that
he had been guilty of acts of violence, held that the Mag^trate could not, under
s. 506 of Act X of 1872, order such person to furaish security.

O nervations regarding the evidence on which the procedure of 8. 506 should
be enforced.

[R., 6 A. 132(137)5 16 C.L J. 467 = 17 C.W.N. 238 = 14 C.L.J. 5 = 18 Ind. Cas. 149.}

THIS was an application to the High Court to revise an order of

Mr. F. W. Porter, Magistrate of the first class, dated the 7th February
1880. The peti'i^nerp, Nawab and Mukfca, were charged before the Magis-
trate under s. 323 of the Penal Code with voluntarily causing hurt. The
Magistrate found them nor. guilty and acquitted them, but at the same
time, with reference to s. 508 of Act X of 1872, ordered that they should

furnish two respectable and sufficient sureties for their good behaviour, in

the sum of Rs. 500 each surety, for a period of three years, and that, if

they did not comply with the onier, they should (subject to the sanction

of the Court of Session) be rigorously imprisoned for such period. The
reasons which induced the Magistrate to pass this order appear from
the following extract from his decision in the case :

"
I do not think,

however, that these men should either of them be allowed to go at larga
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without heavy security for their future good behaviour. The reluctance 1880

of the witnesses to say anything about them, and their evident terror APRIL 13.

at having to give evidence at all showed clearly what an evil influence

these two orisouers have. They are notorious in the citv for bullying CRIMINAT*
aud are the tarror of all quiet citizens of Allahabad. Their previous TrrRiqDiC-
conviotions show clearly the course of life they have led. Mukta since'

1867 and Nawab since 1872 have hardly ever either of them been out of

jail exceot un ier security to keep the peace. Nawab was imprisoned
in 1872 for hurt and criminal trespass : in 1873 he was bound over 2iA> 8*9 *

for one year to keeu the peace. In 1876 he was a second time bound
over no keep the peace for another year. Hardly had this expired
when he was again imorisoaed for rur.ing couulod with hurt, and he has

not been released from jail above, three or four months when he is again

brought before the Criminal Courts. The same with Mukta. In 1867 he

was imprisoned for two years for grievous hurt : in 1872 was fined for

assault. Again in 1872 he was sentenced to two years' rigorous imprison-
ment for [837J rioting coupled with grievous hurt. In 1873 he was required
to find security to keep the peace for one year, and in 1876 was again

imprisoned for two years for grievous hurt and at the expiry of that

period had Co find security to keep the peace for one year. This term
had hardly expired when he was brought up in the uresent case. There
is no doubt that these two men are a terror to the inhabitants and a pe'st

to the city of Allahabad. Their former history as above detailed shows
that they are men so dangerous that thair release without security is not

to be thought of, and also that the limited period of one year is insufficient

to meet the requirements of the case."

The nature of the grounds upon which the High Court was asked to

revise the Magistrate's order appears in the judgment of the Court.

Mr. Golvin, for the petitioners.

Tne Junior Government Pleader (Babu Divarka Nath Banarji), for

the Crown.

JUDGMENT.
STRAIGHT, J. In this case the applicants were charged under a. 323

of the Penal Code with voluntarily causing hurt. The Magistrate, upon
a careful consideration of all the evidence, acquitted them, but being of

opinion that thev were persons of violent and dangerous character, under
8. 506 of the Criminal Procedure Code, directed them each to furnish two-

sureties in the sum of Bs. 500 for their good behaviour for a period of

three years, or in default to undergo rigorous imprisonment for a like

term. I am of opinion that this order cannot he sustained. The
Magistrate has misapprehended the terms of s. 506, which do not apply to

a case like the piesent where the original charge was one of injury to the

person. That section solely relates to the calling upon peiHona of

habitually dishonest lives, and in that sense
"
desperate and dangerous,"

to find security for good behaviour, as a protection to the public against

a repetition of crimes by them in wh :oh the safety of property is menaced
and not the security of the person alone is jeopardised. It is not

pretended that either of the applicants has been an habitual
"

robber,

house-breaker or thief, or receiver of stolen property ;" on the contrary, all

the convictions standing against them are for acts of violence. Entertaining
this view it does not appear [838] to me necessary to discuss the

sufficiency or insufficiency of any evidence before- the Magistrate, though
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1880 I would remark in passing, that the mere fact of a previous con-

13. viction or of previous convictions of offences involving dishonesty,
is nob sufficient to justify the putting in force the powers of s. 506,

CRIMINAL unless there is some additional evidence to show that the person com-

TrrftTsnir- P^a ^ne(^ against has done some act or resumed avocations that indicate

upon his part an intention to return to his former course of life and to
)N -

pursue a career of preying on the community. The greatest thief is entitled

to a locus penitential, when ho has served out his punishment ;
it is

* "

only when he outrages that grace which is extended to him and thereby
shows he is unreformed that the machinery of the Act should be brought
into operation, in order to obtain a substantial guarantee for society that

he will not commit further depredations upon it. The order of the

Magistrate of the 7th February last must be quashed. But upon a

consideration of all the circumstances of the case, I think it right to

direct that this record be forwarded to the Magistrate of the district for

his consideration, in order that he may, should it appear to him proper to

do so, himself take steps under s. 491 of the Criminal Procedure Code to

call upon the applicants to find sureties of the peace in such amount as

to him may appear adequate.

2 A. 838.

APPELLATE CIVIL.

Before Sir Robert Stuart, Et. t Chief Justice and Mr. Justice Straight.

[GUMANI (Plaintiff) v. RAM PADARATH LAL AND OTHERS
(Defendants}* [14th April, 1880.]

Act X of 1877 (Civil Procedure Code), ss. 13, $Act XII of 1879, s. 7 Bond for the

payment of money hypothecating property as collateral security for such payment
Omission of claim.

The obligee of a bond for the payment of money, hypothecating immoveable
property as collateral security for such payment, sued for the moneys due on the

bond, but omitted to claim the enforcement of his lien, and obtained a decree

only for the payment of the amount of the bond-debt. He subsequently sued
to enforce his lien. Held that, under s. 43 of Act X of 1877, as amended by s. 7
of Act XII of 1879, he could not be permitted to sue to enforce his lien.

[R., L.B.R. (18931900), 14 (16).]

THE defendant Ram Padarath Lai, on the 1st May 1875, gave the

plaintiff a bond for the payment of Rs. 130, in which he hypothecated
[839] his four-pie share of a mauza called Khoria as collateral security
for the payment of that amount and interest. On the 21st August, 18ff6,

his four-pie ahare of mauza Khoria was put up for sale in execution of a

money-decree which the other defendants had obtained against him on
the 16th December, 1874, and was purchased by the other defendants.

Subsequently the plaintiff sued the defendant Ram Padarath Lai on her

bond, asking for a money-decree only, which she obtained on the llth

December, 1876. She DOW sued to recover the amount of this decree,

Rs. 189-3-9, by the sale of the property hypothecated in the bond. Both
the lower Courts held that the suit was barred by the provisions of s. 13

* Second Appeal, No. 1219 of 1879, from a decree of R. G. Currie, Esq.. Judge of

Gorakpur, dated the 9th July 1879, affirming a decree of Maulvi Nazar Ali, Munsif of

Bansi, dated the 7tb May 1879,
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of Acb X of 1877, the lower appellate Court further holding that it was

also barred by the provisions of s. 43 of that Act.

OQ appeal by the plaintiff to the High Couri; it was contended that

the suit was nob barred by either of those sections.

Pandit Ajudhia Nath and Lala Lalta Prasad, for the appellant.

The Senior Government Pleader (Lala Juala Prasad) and Munshi

Sukh Ram, for the respondents.

JUDGMENT.
Court (STUART, C. J., and STRAIGHT, J.) wasThe judgment of the

delivered by
STRAIGHT, J. Section 43 of Act X of 1877, as amended by Act XII of

1879, is more apposite t-o the present case than s. 13 An obligation and a

collateral security for its performance constitute the cause of action, and

a plaintiff cannot be permitted to sue first in respect of the money-debt
due on a bond hyoothecating prooerty, and afterwards, in respect of the

same cause of action, for enforcement of lien. The appeal is dismissed

with costs.

Appeal dismissed.

1880
AFBH. 14.

APPEL-

LATE

OIVIL.

2 A. 888,

2 A. 839.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield,

ASHGAR ALI SHAH {Plaintiff) v. JHANDA MAL AND ANOTHER
(Defendants).* [loth April, 1880. j'

Determination of title or of.proprietary right Act XIX of 1873 (N.W.P. Land Revenue
Act), ss. 113, 114 Res judioata.

ID the case of an objection to a partition raising a question of title, it is only
when the Collector or Assistant Collector records a proceeding [840] declaring
the rights of the parties, after an adjudication of the objection on its merits, that
his ordor becomes an order under s. 113. of Act XIX of 1873, within the meaning
of s. 114 of that Act.

Where, therefore, an Assistant Collector oinde an order disallowing an objection,
to a partition raising a question of title, on the ground that such question had'
been determined against the oojector in a suit for profits between the parties,

. held that such order was not a decision of a Court.of Civil Judicature, within-
the meaning of s 114 of Act XIX of 1873, but that it could be contested by a-

suit in the Civil Court. Rameshur Rai v. Su^hoo Rai (1) ; Bukhta v. Ganga(2) ;

and Harsahai Mai v. Mahdraj Si*>gh (3) distinguished.

[R., G O.C. 372 (3761; 7 O-C. 161 (162).]

THE facts of this case were as follows : Tne defendants, Jhandu Mai
and Diwan Singh, applied for the perfect partition of a specific quantity
of land, being their share of a certain mahal. The plaintiff, Ashgar Ali,

who was a co-sharer in the mahal, objected to the partition on the ground
that the defendants were claiming a larger quantity of land than they
were entitled to. The Assistant Collector, on the 25th April, 1878,

,

* Second Appeal, No. 1-213 of t879. from a decree of R. M. King, Nsq., Judge of

Meerut, dated the 24th June, 1879, affirming a decree of Babu Ktshi Nath Biswas,
Subordinate Judge of Meernt, dated the 25th February 1879.

(1) H C R. N.W.P. 1869, p. 35. 10th April.

(2) H.C.R. N.W.P. 1868, p. fBl. (3) 2 A. 294.
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disallowed the objection, and decided that the partition should be made,
on the ground that it had already been decided in a suit for profits between
the parties that the defendants were entitled to the quantity of land which
they claimed. The material portion of the Assistant Collector's decision

was as follows :

"
The claimants for partition state that the objection

raised has been formerly determined. I am of opinion that a finding has
been made on a former occasion ; because in the case of Jhandu Mai and
Diwan Singh, plaintiffs, claimants for partition, against Akbar Ali Shah t

guardian of Ashgar Ali Shah involving a claim for Bs. 368, principal, and
Ks. 34-5-0, interest on the arrears of profits for 1283 fasli, the

objector's first objection was the same as the one taken in this case. There
the amount of the plaintiffs' share has been held to be correct. The above
is sufficient for the rejection of the objector's application and continuance
of the partition proceedings." The plaintiff did not appeal from this decision

of the Assistant Collector, but on the 24th July, 1878, instituted the

present suit for possession of the land which the defendants had obtained

in excess of the quantity to which he had alleged in the partition-proceed-

ings that they were entitled to. Both the lower Courts held that they
were not competent to try the suit, inasmuch [841] as the matter in issue

bad been heard and finally decided by the Assistant Collector, under the

provisions of s. 113 of Act XIX of 1873.

On appeal by the plaintiff to the High Court it was contended on his

behalf that the matter in dispute bad not been decided by the Assistant

Collector under the provisions of s. 113 of Act XIX of 1873, and the lower
Courts were consequently competent to try the suit.

Munshi Hanuman Prasad, for the appellant.

Pandits Bishambhar Nath and Nand Lai, for the respondents.

JUDGMENTS.
The Court (PEARSON, J., and OLDPIELD, J.) delivered the following

judgments :

OLDFIELD, J. This is a suit for possession by establishment of

right to a certain share of lands. In the course of proceedings for a

partition in the Revenue Court under Act XIX of 1873 instituted on the

application of defendant, the plaintiff objected to the extent of the share

claimed by defendant and asserted his own right to the share he now claims.

His objection was disallowed with reference to a decision in a suit for

profits, which had been brought against the plaintiff as lambardar, which
the Assistant Collector held to have finally determined the extent of the

plaintiff's interest, and the Assistant Collector made an order for the

partition to proceed. Both Courts have held that the order of the Assistant

-Collector in those proceedings is an order of the nature of a decision of a

Court of Civil Judicature, under s. 114, Act XIX of 1873, which may be
ocen to appeal, but cannot be contested in a regular suit, and this is the

question before us in appeal.

Under the provisions of s. 114 it is only orders or decisions passed

under s. 113 of the Act for declaring the rights of parties which are held

to be decisions of Court of Civil Judicature and open to appeal to the Dis-

trict or High Court under the rules applicable to those Courts ;
and we have

to see if the Assistant Collector passed any such order in the course of the

partition-proceedings. Section 113 is as follows: 'If the objection raises

any question of title, or of proprietary right, which has not been already

842] determined by a Court of competent jurisdiction, the Collector of

1124



I.] ASHGAB ALI SHAH V. JHANDA MAL 2 All, 843

the Districb or Assistant Collector may either decline to grant the appli-

cation until the question in dispute has been determined by a competent
Court, or he may proceed to inquire into the merits of the objection. In
the latter case the Collector of the District or Assistant Collector, after

making the necessary inquiry and taking auch evidence as may be adduced,
shall record a proceeding declaring the nature and extent of the interests

of the uarby or parties applying for the partition, and any other party or

parties who may be affected thereby ;

"
and then follow directions as to

the procedure to be observed. It will be seen that the provisions of this

section are only bo be applied in cases where there has been no decision

on the question of title raised by a competent Court, and ib is only in

such cases that the provisions of the section could properly be put in force,

and the section allows the Collector two courses, either to decline to grant
the application until the question has been determined by a competent
Court, or to proceed to inquire into the merits, and make necessary inquiry
and take such evidence as may be adduced, and having done so to record

a proceeding declaring the rights of the parties. What it contemplated is

clearly an adjudication on the merits, and it is only when the Collector

records a proceeding declaring the rights of the parties after such adju-
dication that his order will be an order passed under that section.

In the case before us the Assistant Collector held that there had been

a decision by a competent Court on the question of title. This finding

put ib out of his power to proceed under the section, and as a matter of

fact he did not proceed under the section, for he simply gave effect to the

former decision and summarily rejected the plaintiff's objection and order-

ed the partition to proceed ; there was no order for declaring rights of

parties after adjudication on the merits such as the section contemplates.
The Assistant Collector was in error in holding that the former decision

was one of a competent Court determining the question of title, but this

error on his part does not alter the character of the order which he passed.
The cases noticed by the Judge, Bameshur Rai v. Subhoo Rai (1),

[843] Bukhta v. Gunga (2) are to bo distinguished from the one before

Tia. They were cases under Act XIX of 1873, and there had been an

adjudication apparently on the title, but the procedure observed had been

irregular. A case was brought to our notice at the hearing Bar Sahai
Mai v. Maharaj Singh (3) that was also a case of partition made under
Act XIX of 1873 and the same remarks apoly to distinguish it from the

case before us.

I would reverse the decree of the lower Courts and remand the case

to the Court of first instance for trial on the merits. Costs to abide the

result.

PEAhSON, J.--I concur.

Case remanded.

1880
APBUi 15.

APPEL-

LATE
CIVIL.

2 A.

(1) H. 0. R. N-W. P. 1869, p. 35, 10th April.

(2) H.C.R. N.W.P. 1868, p. 161.
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FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie, Mr. Justice Oldfield and Mr. Justice Straight.

MOHAN LAL (Plaintiff) v. BAM DIAL AND ANOTHER (Defendants}.*

[22nd April, 1880.]

Act Z of 1877 ( Civil Procedure Code), s. 13 Res judicata.

M sued R in the Court of the Munsif for a bond, alleging that he had satisfied

the bond debt, and for a certain sum which he alleged bad been paid by him to

B in excess of the bond-debt. On the 24th November, 1875, the Munsif having
taken an account and found that Rs. 188-7-4 of the bond-debt were still due,
made a decree dismissing the suit. B appealed to the Subordinate Judge, who on
the 16lh September, 1876, finding that Rs. 520-2-2 of the bond-debt were still

due, affirmed the Munsif's decree. M appealed to the High Court on the ground
that an appeal by B did not lie to the Subordinate Judge, as R was not aggrieved

by the Munsil's decree. The Division Bench before which the appeal came, on
the 10th August 1877, holding that R was cot competent to appeal to the Subordi-

nate Judge, set aside the proceedings of the Subordinate Judge. In deciding the

case the Division Bench made certain observation to the effect that the account
between the parties was not finally settled, but might be taken again in a fresh

suit. In November 1877, M instituted a fresh suit against R to recover the

bend on payment of Rs. 188-7-4, the sum found by the Munsif in the former ; uit

to be due by him to R. Held, on the question whether the finding of the Munsif
in the former suit was final and conclusive between the parties or the account

might be again [844J taken, that, that finding, being a finding on a matter

directly and substantially in issue in the former suit which was heard and finally
decided by the Munsif, was final and conclusive between the parties and the

account could not be again taken.

Held, also that the observation of the Division Bench in the former suit were
mere "obiter dicta" which did not bind the Courts disposing of the fresh suit.

[R., 7 A. 606 (614) (P.B.) = A.W.N. (1885), 89 ; 17 A. 174 (196).]

THIS was a reference to the Full Bench by a Division Bench
(SPANKIE, J., and OLDFIELD, J.) The facts giving rise to the reference

and the point of law referred appear from the order of reference which
was as follows :

OLDFIELD, J. The facts of this case are stated in our order of

remand dated the 19th May, 1879. The plaintiff entrusted a sum of

Bs. 5,000 to his agent, with the object of paying off some mortgages,
under certain bonds due to the defendants, on property which plaintiff

had purchased, and the agent was directed to effect mutation of names.
The agent had an account taken with the defendants, and the result^waa
that the mortgage-debts under two bonds were held to be satisfied by the

payment of the above money, and those bonds were returned by defend-

ants, and the property mortgaged restored, and mutation of names
effected in plaintiff's favour, but a third bond for Rs. 850, dated 16th

February, 1869, was retained by the defendants, a balance in their favour

being found due. The plaintiff, being dissatisfied with his agent's acts

and the account taken, instituted a suit in the Court of the Munsif of

Mainpuri to recover the said bond as satisfied, and also a surplus sum of

Bs. 20-15-7, including interest, which be alleged was due to him out of

the sum of Bs. 5,000, which he had sent by his agent and which had

* Second Appeal, No. 1246 of 1878, from a decree of Mirza Abid AliBeg, Subordi-
nate Judge of Mainpuri, dated the 27th August, 1878, affirming a decree of Munshi
Bansi Dhar, Munsif of Mainpuri, dated the 28th March, 1878.
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been paid bo defendants. The Munsif dismissed the suit on 24th 1880
November, 1875 ; he held, after going into the accounts on all the bonds and APHID 22.

crediting plaintiff with the Ks. 5,000 which he had paid, that Es. 188-7-4
were still due by the plaintiff to the defendants. The defendants FULL
appealed and the Subordinate Judge, on 16th September, 1876, while affirm-

JJBNCH
ing the decree dismissing the suit, held that Us. 520-2-2 were due by plaint-
iff to defendants. A special appeal was preferred to the High Court by 2 4 g$3
the plaintiff who objected that the defendants could not appeal from the

,p'g
,'

Munsif's decree to the Subordinate Judge. The High Court allowed this

objection and set [845] aside the proceedings in the Subordinate Judge's
Court ; they remark in their judgment, which is dated the 10th August,
1877 :

"
inasmuch as the suit was dismissed, the plaintiff now urges in

special appeal that the defendants could not appeal ; they were not

aggrieved by the decree, but by the Munsif's judgment on a particular
issue collateral to the issue decided by the decree. We must allow the

force of the objection. It is to be regretted that, if the parties are again

obliged to come into Court, the account must be again taken, and the

plaintiff's suit might and should have been so framed as to avoid this ; but

as it was framed, the plaint merely claiming to get back the bond for

Es. 850, the Munsif properly passed a decree simply dismissing the suit,

and it was not competent to the defendants to present a,n appeal from that

decree, Pan Kooer v. Bhugioant Kooer(l). We must set aside the proceed-

ings in the Subordinate Judge's Court, but as the plea was not taken in

that Court and the frame of the suit has led to the unsatisfactory result

that the account has not been finally settled, we order each party to

bear his own costs in the lower appellate Court and in this Court."

The plaintiff has now instituted the present suit in the Court of the

Munsif of Mainpuri for recovering the same deed, by payment of the sum
which the Munsif, in the former suit, found to be still due by him. The
Munsif dismissed the suit on the ground that he had no jurisdiction with
reference to the value of the claims. On appeal to the Subordinate

Judge, he disallowed this ground of dismissal, but dismissed the suit on
another ground, namely, that the plaintiff was bound by the act of his

agent, when he settled the accounts with the defendants. The plaintiff

has preferred a second aopeal before us, and considering that the Subor-
dinate Judge had not properly tried the issues which he had laid down for

trial, as to whether the agent acted within the scope of his authority
and whether bis acts were collusive, we remanded the case with directions

that he should re-try those issues. The Subordinate Judge has now
found that there was no clear authority given for adjusting the account of

the mortgage-debt.
[846] We accept this finding and at the same time observe that,

under any circumstances, the plaintiff would he at liberty to set aside

the adjustment of the account, if he could show mistake or fraud. But
another question is raised in the appellant's third ground of appeal,

namely, that the Munsif in his judgment dated 24th November, 1875, has

decided that a sum of Es. 188-7-4 is due by plaintiff to defendants, after

account was taken, on the several mortgage-bonds, and that this decision,

which was not set aside when the decision of the Subordinate Judge in

appeal from it was set aside by the High Court, by their judgment dated

the 10th August, 1877, is final and conclusive on the matter between
the parties, and the account cannot be re-opened, notwithstanding

(1) H. 0. R. N. W. P. 1874, p. 19.
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anything said to the contrary in the judgment of this Court, dated the
lObh August, 1877.

We chink it desirable that this question be referred for the opinion of

the Full Bench of the Court and we refer it accordingly.
Pandits Ajudkia Nath and Nand Lai, for the appellant.
The Junior Government Pleader (Babu Dwarka Nath Eanarji) and

Munshi Hanuman Prasad, for the respondents.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

STUART, C. J. On full consideration of this case and of the former

appeal which was disposed of by Turner, J., and myself, I am not prepared
to dissent from the conclusion arrived at by my colleagues. I am always
unwilling to prevent the re-opening of an account where any material

error can be shown, and I am not clear that s. 13 of the Procedure Code
would bar such a proceeding in the present case, but the inconvenience of

again opening up such an account as this would be so great and the result

so uncertain (in no event, I believe, material) that I feel quite willing
that the case should be decided according to the opinions recorded by the

other members of the Court.

PEARSON, J. The remark of the High Court Bench in the judgment
of the 10th August, 1877, that

''

if the parties are again obliged to come
into Court, the account must be again taken

"
[847] must, in my opinion,

be regarded as a mere obiter dictum which does not bind the Courts dispos-

ing of the present suit.

I am further of opinion that the Munsif's finding in the former suit

that Rs. 183-7-4 was due by the plaintiff to the defendants was a finding

on a matter directly and substantially in issue between the parties in that

suit, and has become final. In that suit not only was the recovery of

the bond claimed on the ground that the bond-debt had been discharged,
but Rs. 20-15-7 were also claimed as having been over-paid, and, for the

purpose of disposing of the latter claim, it was necessary to determine by
taking accounts whether Rg. 20-15-7 as claimed were due to the plaintiff

or whether on the contrary as pleaded by the defendants a larger sum was
due to them.

SPANKIE, J. I am disposed to hold that the account cannot now
be re-opened. On looking into the former case ifc seems clear that the

state of the account was really in issue. The plaintiff could not under any
circumstances claim the return of the mortgage-bond, if there were still

any sum due under it, and the defendants had contended that the entire

sum had not been paid off. As this contention referred to the particular

deed which the plaintiff sued to recover, the question whether the money
had been paid or not had to be determined.

It is to be regretted perhaps that a remark in the judgment of this

Court in the former case has induced the defendants to contend that; the

accounts are still open and can be gone into again. But the wording of

s. 13 as amended is peremptory. I would, therefore, say that the account

was settled by the Munsif's judgment of the 24th November, 1875, and

cannot be re-opened.

OLDFIELD, J. It appears clear to me that the decision of the Munsif

dated 24th November, 1875, has never been set aside and that it has

finally decided that a sum of Rs. 188-7-4 was due by plaintiff to defend-

ants on the several mortgage-bonds, and I hold that the accounts cannot

now be re-opened.
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The plaintiff in the former suit averred that a debt due to defendants 1880
on those bonds bad been satisfied ; and he sought to have [848] one of APRIL 22.

those bonds returned to him and to recover a sum of Es 20-15-7, including

interest, due to him after satisfaction of the debt due on the bonds. The FrjLL
defendant pleaded that a large sum of money was still due to him on the

bonrls. The question as to what was the unpaid balance was necessarily
on these pleadings directly and substantially in issue between the parties, gas
and the decision on it has become final and cannot be re-opened in a fresh IV n ,

(if. a,).
suit.

I am altogether unable to agree in the remarks made by the learned

Judges in their order, dated 10th August, 1877, in second appeal in that

case, that; the accounts could be re- opened in a fresh suit, and obviously
those remarks oannot amount, to a judicial determination that the accounts

might bo re-opened, for that was a point which could only be determined

judicially at the hearing of any fresh suit which might be brought and by
the Court deciding such suit. Moreover, holding as the learned Judges
did that no appeal lay from the Munsif's judgment, they were powerless
to make any decision on the merits of the case.

STRAIGHT, J. I am of opinion that the objection raised by the

plaintiff-appellant in his third ground of appeal should prevail, and that

the finding of the Munsif of the 24th November, 1875, is a bar to the

defendants re-opening the accounts between themselves and the plaintiff.

The claim of the plaintiff in his original suit was to recover the bond
for Es. 850, and to recover the Es. 20-15-7 which he alleged had been

improperly paid by his agent in excess of the amount due from him to the

defendants for redemption of the bond. Two specific beads of claim were
therefore included in his plaint, both of which the defendants were called

upon to answer, or in default judgment must have passed against them.
As to the Es. 20-15-7, not only did they deny it was due, but they alleged
a much larger amount was owing to them by the plaintiff. Here there-

fore was a matter alleged by the plaintiff and expressly denied by the

defendants in respect of which the relief asked by the plaintiff was
refused him, and not only that, for the decree went on to state that

Es. 188-7-4 was due and owing from the plaintiff to the defendants.

The judgment of the Munsif was final except in so far as he could have
altered it on review, and equally so that of the lower appellate Court
until it was disturbed by the [849] decision of this Court, which had
the effect of restoring the Munsif's findings and his determination of

the whole case. The state of the litigation, then, was that the plaintiff's

claim was dismissed, and he was decreed to owe the defendants Es. 188-7-4.

With great respect to the two learned Judges who decided the former

appeal to this Court, it would appear as if they had entirely lost sight of

the second head of the plaintiff's cHim and the provisions contained in

8. 216 of the Civil Procedure Code, so far as they affected the plea put
forward by the defendants. Moreover, it appears to me that the terms
of s. 43 of Act X of 1877 were imperative upon the plaintiff, in suing for

the recovery of the bond, to claim the Es. 20-15-7, for that was directly

involved and had reference to the question whether the bond had or had
not been satisfied. I take it to be a well-established principle that, unless

there is any specific provision prohibiting a plaintiff from joining causes

of action, ho is bound to do so when they accrue at the same time and in

respect of the same subject-matter. For a defendant is not to be subject-

ed to the unnecessary expense and annoyance, either of defending or

bringing a second suit, when all matters in difference between himself
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and a plaintiff can be disposed of in one. The state of the pleadings was
such in the original suit between fche now appellant and respondents, that

the whole of the monetary dealings and accounts between them were
opened up and evidence was taken and full consideration given to the proofs

put forward on the ono side and on the other. In the result the Munsif
decreed Rs. 188-7-4 to be due and owing by the plaintiff to the defend-

ants, and the latter appealed to the lower appellate Court, with the result

that the full amount of their counter-claim was admitted by the Judge.
It is beside the question now before me to criticise the decision of the

learned Chief Justice and Turner, J., the effect of which was to leave the
defendants entitled only to what the Munsif had decreed them. The
plaintiff has accepted the Munsif's finding as binding on him, and has
tendered the Rs. 188-7-4 to the defendants, who have refused to accept
it. Hence the present suit. The remarks made by the two learned

Judges in their judgment which are set out in the reference to the Full

Bench are mere ''obiter dicta," and can have no force or effect to alter

the legal rights and disabilities of the parties.

2 A. 850.

[850] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

TEJ SINGH (Plaintiff] v. GOBIND SINGH AND OTHERS (Defendants).*

[2nd April, 1880.]

Sale in Execution of decree Pre-emption Act X of 1877 (Civil Procedure Code), s. 310.

A co-sharer in undivided immoveable property of which a share is sold in the

execution of a decree does not, under s. 310 of Act X of 1977, acquire the right of

pre-emption as against a stranger to whom such share has been knocked down,
by merely asserting such right at the time of sale, and fulfilling the conditions of

sale required by ss. 306 and 307 of th*t Act. He must bid at the sale and as high
as the stranger before he can acquire a right of pre-emption under that section.

[F., 3 A. 827 (828j = A.W.N. (1881), 86; D., 3 A. 15 (17).]

ON the 21st January, 1878, two shares of an undivided share of a

village called Jarara were put up to auction-sale in the execution of a decree,

and were purchased by the defendants in this suit. At the time of sale

the plaintiff in this suit, who was a co-sharer in such undivided share,

asserted bis right of pre-emption in respect of the property sold ; and he,

as well as the defendants, paid the deposit required by s 306 of Acs X of

1877, and the full amount of the purchase-money as required by s. 307 of

that Act. The plaintiff did not bid at all for the property at the sale.

The Court executing the decree rejected the plaintiff's claim to pre-emp-
tion and confirmed the sale in favour of the defendants. The plaintiff

thereupon brought the present suit againsb the defendants to establish his

right of pre-emption under s. 310 of Act X of 1877 in respect of the pro-

perty. The Court of first instance gave him a decree. On appeal by the

defendants, the lower appellate Court held that the suit was not main-

tainable and dismissed it, its reasons for so holding being as follows :

"
In the view of the appellate Court the meaning and substance of s. 310,

* Second Appeal, No. 1142 of 1879, from a decree of Maulvi Farid-ud-din Ahmad,
Subordinate Judge of Aligarh, dated the llth July, 1879, reversing a decree of Munshi
Mata Prasad, Munsif of Akrabad, dated the 22nd April, 1879.
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Act X of 1877, are not those that the Court of first instance has describ-

ed ; on the contrary, the appellate Court is of opinion that the aim and
substance of that section is merely this, viz., that the share-bolder ought
also to hid at auction, and that, if the amount of the last bid by a stranger
and the share- holder is the same, preference of purchase should be given
to the [88l] share-holder; that is to say, if the amounts bid by the

stranger and the share-holder at auction be equal, it, shall be knocked
down to the share-holder. The rule as to the right of pre-emption in

pattidari villages which was fixed under s. 14, Act XXIII of 1861 with a

view to assimilating it to Act I of 1841, has been annulled by this section:

and since it is admitted that the plaintiff made no bid at auction, the

defendant alone having bid, and the officer conducting the sale knocked
the same down to the bid of the latter, the plainbiff under such circum-

stances is in no way entitled to bring a suit in the Civil Court on the

ground of pre-emptive right by virtue of his having filed an application
for pre-emption before the officer conducting the sale on the date of the

sale, and having paid earnest-money, and having paid the remainder of the

purchase-money within the period of fifteen days, and for the Court to

have made a decree for maintenance of pre-emptive right."

The plaintiff appealed to the High Court.

Babu Jogindra Nath Chaudhri, for the appellant.
Pandit Bishambhar Nath, for the respondents.

JUDGMENT.
The judgment of the Court (PEARSON, J., and STRAIGHT, J.) was

delivered by
PEARSON, J. The construction put by the lower appellate Court

on the terms of s. 3lO, Act X of 1879, appears to us to be correct. The
appeal, therefore, fails and is dismissed with costs.

Appeal dismissed.

2 A. 851 (F.B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie, Mr. Justice Oldfield and Mr. Justice Straight.

LACHMAN DAS (Plaintiff) v. DIP CHAND (Defendant).*

[22nd April, 1880.]

Optional and compulsory registration Act VIII of 1871 (Registration Act) Act III of
1877 (Registration Act), s. bQAct I of 1868 (General Clauses Act), s. 6 Registered
and unregistered document.

Held, in tbe case of a document executed while Act VIII of 1871 was in force,

the registration of which under that Act was optional, and which [852] was not

registered thereunder and of a document executed after Act III of 1877 had
come into force, the registration of which under that Act was compulsory, and
which was registered thereunder, both documents relating to the same property,
that under the provisions of a. 50 of Act III of 1877 the registered document
took effect as regards such property against tbe unregistered document, the

provision of e. 6 of Act I of 1868 notwithstanding.

* Second Appeal, No. 402 of 1879, from a decree of H. G. Keene, Esq., Judge of

Agra, dated the 10th January, 1879, modifying a decree of Maulvi Munir ud din, Munsif
of Jalesar, dated tbe 22nd November, 1878.
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THE plaintiff in this suit claimed to recover Rs. 82-2-3 on two bonds,
dafed respectively the llth June, 1875, and the 24th July, 1876, by the
sale of the property hypothecated in such bonds The bond dated the
llth June, 1875, was for Rs. 25, payable in demand with interest at the

rate of Rs. 2-8-0 per cent, per mensem. The bond dated the 24th July, 1876,
was for Rs. 21. payable on demand with similar interest Neither of the

bonds were registered. The defendant Dip Chand, to whom the other

defendants had transferred the property hypothecated in these bonds,
under a deed of sale, dated the 13th July, 1878, contended that the deed
of sale, being duly registered under Act III of 1877, took effect as regards
the property in suit as against the unregistered bonds. The Court of first

instance did not determine this contention, but gave the plaintiff a decree

in respect of the property. The lower appellate Court allowed the conten-

tion, having regard to s. 50, Act III of 1877, and reversed the decree of the

Court of first instance so far as ifc affected the property.
On appeal by the plaintiff to the High Court it was contended on

his behalf that Act VIII of 1871, and not Act III of 1877, was applicable

and, inasmuch as under the former Act the registration of the deed of

sale was compulsory while the registration of the bond was optional, the

former instrument did not take effect as regards the property in suit as

against the latter instruments. The Division Bench (Stuart, C. J., and

Oldfield, J.) before which the appeal came for hearing, having regard to

the fact that there were conflicting rulings of the Calcutta and Allahabad

High Courts, Oghra Singh v. Ablakhi Kooer (1) ; S.A. 1896 of 1878 decid-

ed the 5th August, 1879, (2) referred to the Fall Bench the following

question :

"
Whether the provisions of s. 50, Act III of 1877, apply to

give effect to the defendant's registered deed against [853] plaintiff's

deeds, so as to prevent the plaintiff enforcing bis mortgage against the

property brought by defendant."

Munshi Hanuman Prasad, for the appellant.
The respondent did not appear.

JUDGMENTS.
The following judgments were delivered by the Full Bench :

STUART, C. J. There cannot be the least doubt or difficulty as to

the meaning nnd application of s. 50, Act III of 1877, to such a case as

the present. I have held that opinion ever since that Act came into

operation, and I lately gave effect to it in a judgment on a Division Bench,
not then anticipating the present, reference. As to s. 6 of the General

Clauses Act, it is idle to contend that it has any bearing whatever in such

a case as this.

PEARSON, J. S. 50, Act III of 1877, declares that registered docu-

ments relating to land of which registration is optional shall take effect

against unregistered documents ; and the word "unregistered
"

is defined

in the explanation thereunder to mean, in cases where the document is

executed after the first day of July, 1871, not registered under Act VIII

of 1871 or the Act of 1877. That definition appears to me to preclude

and negative the view that an unregistered document of 1876 could be

(i) 4 C. 536. (2) Unreported.
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protected by s. 6, Act I of 1868, from being affected by s. 50, Act III of

1877. Whether such a view could be maintained was stated to be the

point for consideration.

SPANKIE, J. In reply I would say that the provisions of s. 50, Aot

III of 1877, do apply to this case. I do not think thats. 6 of the General
Clauses Act would apply to a case of this nature.

OLDFIELD, J. The registration of the plaintiff's deeds is optional,

and by s. 50 of Act VIII of 1871, which was in force at the time they
were executed, they would take effect in preference to such a deed as that

of the defendant though registered, since the registration of the latter is

compulsory.

By the terms of s. 50, Act III of 1877, however, every registered

document, whether its registration be compulsory or optional, shall take

effect against every unregistered document relating to the same
property, and hence the defendant's document executed since the Aot

came into force will now take effect in preference to [854] the plaintiff's.

The effect UUOQ the plaintiff's is of course that a document, which was

perfectly valid and effective at the time it was executed against any
such registered document as that of defendant which might subsequently
be executed, has now become ineffectual against such a document.

I was at first inclined to consider that the Legislature could not have
intended such a result, particularly as no provision is made for enabling

parties to register within a reasonable time those unregistered docum iHs

affected for the first time by the provisions of the new Act ; and I was
inclined to think that the right of persons circumstanced like the plaintiff

might be saved by the provisions of s. 6, General Clauses Act, whereby
the repeal of any Statute, Act, or Regula'ion shall not affect anything
done before the repealing Act shull have ^ome into operation. But a

careful examination of s. 50 and the explanation annexed to it has an ti.- tied

me that the application of s. 6 of the General Clauses Act will not save

plaintiff's document from being affected by the provisions of s. 50, for Act
III of 1877 does more than merely repeal Act VIII of 1871. In contains-

in s. 50 an express provision by which all unregistered documents
executed at the time the former laws referred to in the section were in

force are to be defeated by all registered documents of the nature of those

mentioned in the section. I would, therefore, answer the reference ia the

affirmative.

STRAIGHT, J. It appears to me that s. 50 of the Registration Act of

1877 is conclusive, and that the defendant's registered deed takes precedence
of the plaintiff's unregistere i bonds.

1880
APRIL 22.

FULL
BENCH.

2 A. 851

(F.B.)
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2 A. 854.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice. Oldfield.

GHULAM MUSTAFA (Plaintiff) v. HURMAT AND ANOTHER
(Defendants).* [27th April, 1880.]

Muhammadan Law Gift Dower.

Held that the provisions of the Muhammadan law applicable to gifts made by
persons labouring under a fatal disease do nob apply to a so-called gift made in

lieu of a dower doubt, which is really of the nature of a sale,

[P., 12Ind. Gas. 457 = 21 M.L.J. 958= (1911) 2 M.W.N. 412 ; R., 13 C.W.N. 160; 135
P.R. 1907.]

[855] THE plaintiff in this suit claimed under a deed of sale posses-
sion of a five-biswansi snare of a village called Banipur, on payment of

Us. 52 8-0, being the dower-debt due to the defendant Hurmat by her

deceased husband, Nur Muhammad. The property in suit was a portion
of a ten-biswas share of Benipur which had belonged to Nur Muhammad,
who died on the 25sb August, 1875 On the 21st August, 1875, or four

days before his death, Nur Muhammad executed a deed of gift trans-

ferring bis ten-biswas share of Benipur to the defendant Hurmat. The
consideration for this transfer purported to be Rs. 1,600, being part of a

sum of Rs. 2,500 which was alleged to be due by him to his wife on
account of dower. Under this transfer the defendant Hurmat obtained

possession of the share. On the llth February, 1879, the defendant
AH Ahmad, asserting himself to be the owner of seven biswas and a half

out of the ten-biswas share, by inheritance from Nur Muhammad,
executed the deed of sale in favour of the plaintiff under which he claimed,

transferring five biswansis of the property to him. The plaintiff contended
that the deed of gift executed by Nur Muhammad in favour of the

defendant Hurmat was invalid, since it had been executed when Nur
Muhammad was suffering from a fatal disease, and consequently according
to Muhammadan law, when he was incapable of transferring his property.
Both the lower Courts found as a fact that the deed of gift was executed

by Nur Muhammad while in full possession of his senses, and held that

the Muhammadan law applicable to gifts made by a person labouring
under a fatal disease did not apply to a gift made in consideration of a

dower-debt,

On appeal to the High Court the plaintiff again contended that the

gift to the defendant Hurmat was invalid according to Muhammadan
law, having been made while the donor was suffering from a fatal disease.

Munshis Hanuman Prasad and Sukh Ram, for the appellant.

Mr. Gonlan and Mir Zahur Husain, for the respondents.

JUDGMENT.
The judgment of the Court (PEARSON, J. and OLDFIELD, J.) was

delivered by
PEARSON, J. The provisions of the Muhammadan law applicable to

gifts made by persons labouring under a fatal disease do not [856] apply
to a so-cailed gift made in lieu of a dower-debt, which is really of the

* Second Appeal, No. 1286 of 1879, from a decree of Maulvi Abdul Qayum Khan,
Subordinate Judge of Bareilly, dated the 14th August, 1879, affirming a decree of

Shah Ahmad-ul-lab. Munsii of Bareilly, dated the 30ih May, 1879.
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nature of a sale. Case No. 21 in Macnaughten's Precedents of marriage,

dower, divorce, and parentage is on all fours with the present case and

entirely supports the decision of the lower Courts. The just claims of the

heirs are not interfered with by the payment of debts which must be paid

before the heirs can enter upon the inheritance. The lower Courts have

found on the evidence that the executant of the deed in question in the

present case was in his sound senses when he executed the deed ; and

from the medical evidence it is doubtful whether he was then labouring

under the disease which caused his death shortly afterwards. The appeal

fails and is dismissed with costs.

Appeal dismissed.

1880
APRIL 27.

APPEL-

LATE

CIVIL.

2 A. 854.

2 A. 836.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

BHAGWAN PRASAD (Judgment-debtor) v. SHEO SAHAI (Decree-holder)
*

[28th April, 1880.]

Execution of decree Act X of 1877 (Civil Procedure Code), s, 326.

S. 326 of Act X of 1877 does not apply to a decree which directs the sale of

land or of a share in land in pursuance of a contract specifically affecting the

same. The Court, therefore, cannot author! za the Collector to stay the sale in

such a case under e. 3-26.

THE decree in this case, bearing date the 16th August, 1878, bad
been made in a suit on a bond for the payment of certain money charging
certain land paying revenue to Government with such payment. Among
the reliefs asked for in the suit was the sale of such land for the satisfac-

tion of the bond-debt. The decree directed, inter alia, the sale of such

property in satisfaction of such debt. The property having been attached

in the execution of the decree, the Collector, with reference to s. 326, Act
X of 1877, represented to the Subordinate Judge, the Court executing the

decree by a oroceeding dated the 17th December, 1878, that the Bale of

the land was objectionable, and that the decree might be satisfied by instal-

ments within eight years by a lease of the land for that terra ; and asked
the Subordinate Judge to postpone the sale of the land which was fixed to

take place on the 20th December, and to authorize him [857] to provide
for the satisfaction of the decree in the manner recommended by him.

The Subordinate Judge accordingly postponed the sale, and on the llth

March, 1879, made an order sanctioning the Collector's recommendation.
On apneal by the decree-holder from this order, the District Judge set it

aside, having regard to the case of Womda Khanum v. Rajroop Koer (1).

The judgment-debtor appealed to the High Court, contending that

there was nothing in s. 326 of Act X of 1877 confining its provisions to

money-decrees.
Munshis Hanuman Prasad and Ram Prasad, for the appellant.

Pandit Ajudhia Nath, for the respondent.

'Second Appeal, No. 25 of 1880, from an order of ,7. H. Prinsep, Esq , Judge of

Cawnpnre, dated the 19th January, 1880, reversing an order of Babu Bam Kali

Chaudhri, Subordinate Judge, dated the llth March, 1879.

(1) 3 C. 335.
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LATE

CIVIL.

2 i. 856.

JUDGMENT.
The judgment of the Court (PEARSON, J., and STRAIGHT, J.) was

delivered by
PEARSON, J. Reading s. 326 with s. 322 of the Code, we are of

opinion that the lower appellate Court's order, referring to a decree which
directs the sale of immoveable property in pursuance of a contract speci-

fically affecting the same, is right; and we therefore dismiss the appeal
with costs.

Appeal dismissed.

2 A. 857.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Straight.

MUMFORD (Plaintiff] v. PEAL AND ANOTHER (Defendants).*

[29th April, 1880.]

Bond Waiver Act IX of 1871 (Limitation Act), sclt. ii, art. 75 Cause of Action.

The mere acceptance by the obligee of a bond payable by instalments, which

provides that in case of failure to pay one or more instalments the whole amount
of the bond due shall become payable, of instalments after default does not consti-

tute a
"
waiver," within the meaning of art. 75, sch. ii, of Act IX of 1871 of the

obligee's right to enforce such provision.

In the case of such a bond the ciuse of action arises on the first default, and
limitation runs from the date of such default.

[N.F., 4 C P.L.R. 21 (22) ; P., U G. 397 (399) ; 12 M. 192 (195) ; 39 P.B. 1899 ; R., 20
B. 109 (113, 115); 31 G. 83 (87) = 8 G W.N. 66; 1-2 Ind. Gaa. 741 = 7 N.L..R. 147;
14Ind. Gas. 685 = 8 N.L R. 44; D., 5 A. 239 (29^) =A.W.N (1883). 33; 11 A. 482

(484) = A. W.N. (1889). 1S6.]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of Straight, J.

[858] Mr. Colvin and the Junior Government Pleader (Babu Divarka
Nath Banarji), for the appellant.

Messrs. Hill and Howard, for the respondents.

JUDGMENTS.
The following judgments were delivered by the Court :

STRAIGHT, J. This is a suit brought by the plaintiff fco recover from
the defendants the sum of Rs. 3,917-8 6, being the amount of principal
and interest due upon a bond bearing date the 27th Seotember, 1871, and
executed by one James Giddens, deceased, of whom defendant No. 1 ia

the widow, by Robert Peal, defendant No. 2, and by one George Richards,

who has not been included in the proceedings. The plaintiff also seeks to

realize the amount of his claim by sale of a certain bungalow, hypothecated
by the before-mentioned James Giddens as security for the above sum of

Rs. 3,917-8-6, and the cause of action is alleged to have accrued on the

27th September, 1874, the date before which the amount covered by the

bond was agreed to be repaid.

* Second Appeal, No. 912 of 1879. from a decree of H. Lushington, Esq., Judge of

Allahabad, dated the 18th April. 1879, affirming a decree of Rai Makhan Lai, Subordi-
nate Judge of Allahabad, dated the 2nd September, 1878.
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Defendant No. 1 in reply states that the plaintiff voluntarily under-
took to discharge the amount of the said bond, of which the Uncovenanted
Sarvice Bank was the obligee, andthat as security for doing so hehad posses-
sion given him of the hypothecated bungalow and received the rents there-

from for a long period of time ; that he promised nob to charge interest for

any payments made by him to the Bank ;
and that she is willing the bunga-

low should be sold to satisfy the principal debt due to the plaintiff, but not
to pay any interest, which he had promised not to demand. Defendant
No. 2 pleads that, as he was no party to the deed by which the plaintiff

became assignee of the bond of the 27oh September, 1871, and had no
notice of the assignment, he is not liable to plaintiff, and that the bond
was not assignable by law ; that upon the death of the obligor, James
Giddens, he wrote to the manager of the Bank, requiring him, in conse-

quence of defaults that had been made in the payment of instalments, to

enforce hypothecation by sale of the mortgaged bungalow, but that the

Bank failed to do what he requested, and he (the defendant No. 2)

is accordingly freed from all liability ; that he was only a surety
for the obligor and not a co-obligor; that the suit is [859] barred

by limitation, as any cause of action the plaintiff might have had
arose on the llth October, 1872, the date of the death of James
Gidiens, or on some prior day when the last payment in liquidation of

the bond was made. The first Court, holding the plea of limitation to be

fatal to the plaintiff's claim as against the persons of the two defendants,
dismissed it to that extent, but gave him a decree against the property,
and this decision was upheld by the lower appellate Court.

The plaintiff now appeals to this Court, and the only argument
seriously urged before us was that, inasmuch as the obligee of the bond
took no steos to sue on the default by the obligor to pay bis instalments,
and accepted payments after default made, he must be taken to have
waived the breach of the contract that had then been made.

The case is one of some complication, and in order to satisfactorily

consider it, it is necessary to detail the following facts. One James
Giddens, a Government employee and resident of Allahabad, in the year
1871 seems to have been in pecuniary difficulties, and in order to tide

over them he had recourse for assistance to the Uncovenanted Service

Bank, of which a Mr. Fairlie was the Agent and Manager. He ultimately
effected a loan of Rs. 3,350, and the transaction was completed on the

27th September, 1871, by the execution of a joint and several bond for

that amount by himself, his brother-in-law by marriage, Mr. Robert Peal,

and one George Richards, in which it was agreed that the Rs. 3,350 should

be repaid bv regular monthly instalments of Rs. 80 each, together with

interest "at 12 per cent, payable monthly by deduction from each remit-

tance or payment or otherwise added to the principal at the end of each

half-year, namely, on the 30th June and the 31st December." The first

instalment was to become payable on the lOoh November 1871, and it

was further provided,
"
that in the event of failure in the payment of any

one or more instalments, and whether advice be or be not given of such

default, we hereby jointly and severally render ourselves liable to pay up
the full amount or such balance thereof as may become due according
to the account- current of the said Bank, vrith all interest and other

charges that may or ehall be incurred on account of the said loan."

[860] Concurrently with the execution of this bond James Giddens by
deed mortgaged a bungalow in Allahabad to the Bank, and gave authority
therein to the Bank to sell the same to tho best advantage either publicly

APPEL-

LATE
CIVIL.

2 A. 837.

A 1143
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or privately,
"
should the loan of Eg. 3,350 he not liquidated with all

other charges within the time and in the manner agreed upon in the bond,
or in case of my death in the interim before the discharge of the said

debt."

It is an admitted fact in the case that the Es. 3,350 were paid to

James Giddens, and that he alone had the benefit and the use of the

money. The instalments, it will be observed, had to be paid on the 10th

of each month, and those for November and December, 1871, were punc-

tually discharged. But this regularity was not continued with those

that followed, the payments being made on the following dates :

Es.

January 10th 1872 ... ... ... 50
17th ... ... ... 30

February 12th ... ... 80
March 8th ... ,.. ... 80

May 8th ... ... 80

August 3rd .. ... ... 40

or in all ... ... ... 360
On the llth October, 1872, James Giddens died, and at that time there

were five monthly instalments due that is Es. 400, and this independent
of interest, in respect of which nothing had been paid. Soon after

Giddens' death Mr. Fairlie wrote to Mr. Eichards and Mr. Peal, inquiring
of them what arrangements they proposed to make to liquidate the unpaid
balance owing on the bond, and on the 14th November, 1872, the latter

replied as follows :

"
As you hold a collateral security in the mortgage of

Mr. Giddens
1

house, and as this mortgage was executed with the object
of securing his securities from becoming liable, or at least incurring any
loss in the event of any contingency preventing Mr. Giddens liquidating

the debt, I request you will foreclose the mortgage and pay off the Bank's
debt. The widow of Mr. Giddens wrote to me [861] the other day
stating that she had called on you with the object of requesting you to

take possession of the house and with it pay off the Bank's claim, but

that you were out. I shall feel obliged if you will communicate with her
and let me know the result." Upon receipt of this letter Mr. Fairlie

does appear to have threatened to put the powers of the Bank under the

mortgage into force, and thereupon the plaintiff, Mumford, a step-brother
of the deceased James Giddens, at the earnest solicitations of his widow-
ed sister-in law, first introduced himself into the matter by paying on the

19th December, 1872, the sum of Es'. 450 to the Bank on account of the

bond. In passing it may be remarked that at that date seven instal-

ments, or in other words Es. 560, was the amount actually due. Mum-
ford afterwards made the following further payments :~-

Es.

January 28th, 1873 ... ... ... 225

February 20th ... ... ... 225
March 20th 225

675

From this latter date to the 26th January, 1874, the principal and
interest were allowed to accumulate till they reached Es. 2,540, which sum
on the 26th January, 1874, was liquidated in full by Mumford, who thus

out'of the Es. 4,185 actually received by the Bank in respect of the bond
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had found no less than Es. 3,665. Oo the 18fch February, 1874,
Mr. Fairlie on behalf of the Bank whose claim had been satisfied, assigned
to Mumford by deed all its rights, interests, and powers in the bond of the

27th September, 1871, and the collateral mortgage of the same date.

About this time an account was opened in the books of the Bank headed
"
James Giddeos, Esq., in loan account with B. A, Mumford, Esq.," the

first item of which on the debit side was as follows :

''

27th January, 1874
To amount paid to the Uncovenanted Service Bank, Es 3,653-4-0." It

is clear that Mumford had then been put in possession of the hypothecated

bungalow by defendant No. 1, and indeed the facts establish it beyond
question, for on the credit side of the same account will ba found a succes-

sion of [862] entries down to October 2nd, 1874, recording the receipt of

the rent of it, apparently by Mumford direct, and after that date until the

12th August, 1875, through defendant No. 1. The total of the former is

Es. 410 and of the latter Es. 750, or Es. 1,116 in all. The balance

appearing as due for the principal debt on the 12bh August, 1875, was
Bs. 3,145-8-6, and for interest Es. 772, making a total of Es. 3,917-8-6,
for recovery of which sum the plaintiff instituted his present suit on the

17th September, 1877.

It has been necessary to go at this length into the facts in order to

make the point taken in appeal intelligible. The case was most ably and

exhaustively argued before the learned Chief Justice and myself on three

different occasions, and we took time to consider our judgment, in order

to examine the numerous authorities quoted on either side. The simple
and sole point for our consideration is whether the Uncovenanted Service

Bank, the obligee of the bond of the 27th September, 1871, by accepting

payments after default had been made in the instalments, waived the

benefit of its provisions, within the meaning of art. 75, sch. ii, Act IX
of 1871.

It does not appear to me that any question properly arises as to the

competency of the plaintiff to bring this suit, or as to the primary liability

of defendant No. 2 under the bond. I see no reason to hold that the

assignment of the Bank by the deed of 18th February, 1874, was other-

wise than legal, and the plaintiff stands in no better or worse position
than his assignor. The terms of the bond preclude the contention that

defendant No. 2 was only a surety, and it is clear that he made himself

jointly and severally liable as an obligor with the other two persons execut-

ing it. It is much to be desired that the bond were equally plain and
explicit in other respects. Its terms as to mode of payment are so singu-
larly contradictory that if strictly interpreted they could not have been
carried out. For it was absolutely impossible to discharge a sum of

Es 3,350 within three years from the 27th September, 1871, by monthly
instalments of Es. 80, the first of them commencing on the 10th November,
1871. To the 27th Septembsr, 1874, by which date the bond was redeem-

able, would be exactly 35 months, which multiplied by 80 gives Es. 2,800, or

Es. 550 short of the principal sum covered by it, to say nothing [863] of

interest. The contracting parties are not to be congratulated on their

arithmetic, and by their carelessness they have raised a difficulty which
with ordinary circumspection might have been avoided. It seems to me,
however, that the bond must be regarded as one payable by instalments,
on default in payment of one or more of which the whole principal
amount then due could at once be demanded. To this extent its language
is certain and precise, and I do not know that, for the purpose of disposing
of this appeal, we are called upon to determine what the intentions of
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1880 the parties were, as to when and bow the balance over and above the 35
APRIL 29. instalments should be discharged, though that it was, in eome way and

at some time, within the three years, to be forthcoming seems plain.

APPEL- Then comes the question whether default was made \u the instalments,

LATE an(^ ^ so> wnetber fche conduct of the Unr.ovenanted Service Bank in

p accepting subsequent payments amounts in law to a waiver.

Both the lower Courts have in substance answered the first of these

propositions in the affirmative and the latter in the negative. The
3 1. 857.

groUnd upon which we are invited to disagree with their decisions

is, that the finding on the latter point is in the teeth of the evidence,

and that the mere fact of money having been received on account of the

bond by the Bank is sufficient of itself to constitute a legal waiver. I

cannot for a moment accede to this view. On the contrary, I think that

the most cogent and conclusive proof must be demanded to establish that

a party to a contract has abandoned a right accruing to him under its

provisions on breach, and has entered into some fresh parol arrangement
condoning such breach and creating new relations with the party in

default.
"
A waiver must be an intentional act with knowledge, and

it is incumbent on any party insisting on a verbal agreement in sub-

stitution of a written contract to show that both parties understood the

term of this substituted agreement." The Earl of Darnley v. The
London, Chatham and Dover Bailway Go. (1). In the present case the

first default occurred on the lO^h January, 1872, when only Rs. 50
instead of Es. 80, the proper instalment, was forthcoming ; and though
it is true that the remaining Es. 30 were paid on the 17th of that [864]

month, the fact is not altered that a cause of action had accrued to

the Bank under the terms of the bond. In February the payment was
two days late; in March two days before time. In April, however, noth-

ing was forthcoming, and it was not until the 8th May that another Es. 80
found its way to the Bank. Then there was a further suspension during
June and July, and finally on the 3rd August there was a payment of

Es. 40, the last ever made by James Giddens prior to his death. At that

date, irrespective of interest, . only Bs. 520 had been paid as against;

Es. 720 due, and consequently during the period between November, Ib71
and July 1872, no less than three instalments, or Es. 240, bad fallen into

arrears. Even could we hold that the two payments in January 1872
were so near to one another as not to constitute a default, it would be

imi;o-sible to place a similar construction upon the absence of any
payment in April, 1872. Looking at all these facts, I see nothing what
ever to establibh that the Bank entered into any arrangement or under-

standing to forego the cause of action that had arisen on the 10th

January. 1872, or that any fresh parol agreement qualifying the provisions
of the bond of 27th September, 1871 was ever made. But even were
there evidence of these to bind Giddens and his representatives, it

appears to me that an insurmountable obstacle lies in the plaintiff's way,
in the circumstance that there is not a particle of proof that defendant

No. 2 was ever a party to any such subsequent verbal contract. On the

contrary, as far as there is material for forming an opinion, it would seem
as if Mr. Peal was all along in ignorance that any default in the payment of

instalments had been made, until he received the letter from Mr. Fairlie,

shortly affer Giddens' death, asking him what arrangement he proposed to

make to liquidate the unpaid balance of the loan. It is not attempted to

(1) L.J. 36 Eq. 104.
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be set up by the plaintiff that as between Peal and the Bank there was

any agreement or understanding come to in abrogation or substitution of

the terms of the bond under which he had contracted, and the argument
for aDoellaot therefore really comes to this, that we are to hold defendant

No. 2 bound by a parol arrangement of which he had no knowledge and
to which ho never gave his acquiescence. The plaintiff is on the horns

of [86S] a dilemma, either the bond of September, 1871, was superseded
and rescinded, or it was not. If it was, the defendant No. 2 was no party
to its supersession and rescission ; if it was not, the cause of action arose

on the 10th January, 1872, and hia claim is barred by limitation. To
contend that the acceptance of subsequent payments by the bank from the

plaintiff has any binding effect upon defendant No. 2 proceeds upon an

entire misconception of the principle on which the doctrine of waiver

is based, nor is the fact itself worthy a moment's serious considera-

tion in face of the demand made upon defendant No. 2 by the Bank,

immerliately after Giddens' death, for
"
the unpaid balance of the loan,"

a pretty strong indication that at that time its right to the whole princi-

pal sum covered by the bond was considered to have accrued. The

plaintiff by his assignment of the 18th February, 1874, took the

position, theretofore occupied by his assignor with all the rights,

interests, and disabilities pertaining thereto and he had abundant time,

between that date and the 10th January, 1875, when limitation finally

barred him, even after the 27th September, 1874, the day before which
the bond had to be satisfied, to take his claim into Court. Upon what

principle the plaintiff alleged his cause of action to have accrued on the

27th September, 1874, is far from intelligible. The bond was, as has already

been pointed out, payable by instalments, on default in one or more of

which the whole amount became due and payable, and the law is perfectly

clear uuon the point, that the cause of action in such a case accrups on the

first default, from the date of which limitation begins to run. Decisions

without end to this effect may be found, but it is sufficient for me to refer

to Hemp v. Garland (1) ; Madho Singh v. Thakoor Pershad (2) ; and The

Uncovenanted Service Bank v. Khetter Mohan Ghose (3). It therefore

api ears to me that the cause of action, which accrued to the Bank and was

passed on with the bond to the plaintiff by the assignment, arose on the

10th January, 1872, and that the present suit is barred by limitation. The

plea of waiver entirely fails. I would accordingly dismiss this appeal
and confirm the judgment of the Courts below with costs.

[866] STUART, C J. I am so entirely satisfied with the examination
of this case, in fact and in law, afforded by the judgment of my colleague
Mr. Justice Straight, that I feel I need add nothing to what he has so

clearly and satisfactorily stated. The case of Madho Singh v. Thakoor
Pershad (2) was a judgment of my own concurred in by my colleague
Mr. Justice Spankie, and is correctly stated as an authority in support of

the opinion that the cause of action in the case of an instalment- bond

accrues on the first default, whence limitation begins to run. The appeal
is dismissed with costs in all the Courts.

Appeal dismissed.

1880
APRIL 29.

APPEL-

LATE

CIVIL.

2 A. 857.

(1) 19 LJ. B. 134 = 4 Q.B. 619.

(3) H.C.R. N.W.P. (Ib71) 88.
(2)H.C.B. N.W.P. (1873) 95.
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1880
APBH. 30.

APPEL-

LATE

CIVIL.

2 A. 866.

APPELLATE CIVIL.

Before Mr, Justice Pearson and Mr. Justice Straight.

BUJHAWAN LAL (Defendant) v. SUKHRAJ EAI (Plaintiff}*

[30bh April, 1880.J

2 A. 866. Attachment Cross-decree Act VIII of 1859 (Civil Procedure Code), s. 209.

In April, 1877, M sued S for money and on the 10th May, 1877, S sued if for

money, both suits being instituted in the same Court. In the meantime, on the

9th May, 1877, B applied for the attachment of the money claimed by M. in his

suit, and obtained an order prohibiting M. from receiving and S from paying, any
sum which might be found in that suit to be due by S to M. On the 23rd June,

1877, M obtained a decree in his suit against S, and S obtained a decree in his

suit against M, S's decree being for the larger sum. On the same day, under
the provisions of s. 209 of Act VIII of 1859, satisfaction for the smaller sum was
entered on both decrees, and execution taken out of S's decree for so much as

remained due. At the same time S objected to B's attachment bu f
. his objection

was disallowed. Held, in a suit by S against B to have the order disallowing his

objection set aside and the propriety and legality of the set-off above mentioned
established, regard being had to the provisions of s. 209 of Act VIII of 1859, that

the attaching order of tbe 9th May could have no operation or effect, and that,
even if B had followed up that order and attached M's decree against S, that

step would not have put him in a better position, for the same section being
followed and the decrees being essentially cross-decrees, that for the smaller sum
became absorbed in the one for the larger, and attachment could not affect it.

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

[867] Munshi Kashi Prasad, for the appellant.
Munshi Hanuman Prasad, for the respondent.

JUDGMENT.
The judgment of the High Court (PEARSON, J., and STRAIGHT, J.)

was delivered by
STRAIGHT, J. The following facts must be recapitulated in order to

make the grounds upon which this appeal is based intelligible. On the 24th

April, 1877, Mahadeo Lai, defendant No. 2, brought a suit for work done
and materials provided against Sukhraj Eai, the plaintiff. On the 10th May,
1877, Sukhraj Eai, the plaintiff, instituted a suit on a bond against Maba-
deo Lai. defendant No. 2. On the 23rd June, 1877, the claim in each case

was decreed, that of Sukhraj Eai, the plaintiff, being for the larger amount.

Meanwhile, namely, on the 9th May, 1877, Bujhawan Lai, defendant No. 1,

lodged an application for attachment of the amount pending in the suit of

Mahadeo Lai, defendant No, 2, against Sukbraj Eai, the plaintiff, and an order

was made to that effect. It is alleged by defendant No. 1, appellant before

us, that notice was issued to Mahadeo Lai, defendant No. 2, not to receiver

and to Sukhraj Eai, plaintiff, not to pay, any sum that might ba found to

be due by the latter to the former. The receipt of any such intimation is

denied by Sukhraj Eai, the plaintiff, but the matter is not very important
either one way or the other in the decision of this case. On the 23rd

June, 1877, the plaintiff Sukhraj Eai, having obtained leave in the execu-

tion department to set off the amount of defendant No. 2's decree against

him, gave credit for the amount of that decree, and deducting it from his-

* Second Appeal, No. 1139 of 1879, from a decree of Maulvi Abdul Majid Khan,
Subordinate Judge of Ghazipur, dated the 25th July, 1879, reversing a decree of Babu
Nilmadhab Boy, Munsif cf Ghazipur, dated the 14th May, 1879.
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own decree against Mabadeo Lai, defendant No. 2, applied for execution
in respect of the balance thereafter remaining due. About the same time

Sukhraj Rai the plaintiff made an objection in the execution department to

defendant No. 1's attachment of the 9th May, 1877, but it was disallowed

and the present suit is brought to have the Munsif's order to that effect set

aside and the propriety and legality of the set-off already mentioned estab-

lished. On the 25th July, 1877, Bujhawan Lai, defendant No. 1, obtained

an order for the attachment of the decretal amount of Mahadeo Lai,
defendant No. 2's decree against Sukhraj Eai, the plaintiff, and on the [868]
15th March, 1879, he brought to sale and purchased it. The present suit

was dismissed by the Munsif, but upon appeal the lower appellate Court
decreed the claim, and Bujhawan Lai, defendant No. 1, now appeals on
the following grounds : (i) that the decree of Mahadeo Lai against Sukh-

raj Rai having been previously attached, it was not competent for Sukhraj
Rai to apply it as a part set-off to his decree against Mahadeo Lai ;

(ii) that as the decrees were not being simultaneously executed, no set-off

could be made, and even if it could, it required to be sanctioned or refused

in the execution department and cannot be made the subject of a regular
suit.

The substantial point for consideration appears to be whether the

order of the Munsif of the 9th May, 1877, attaching the amount of claim

pending in the suit of Mahadeo Lai against Sukhraj Rai, was a good and
valid one, and could effectually bar Sukhraj Rai from making a subsequent
set-off of the amount of that decree in execution of a decree of his own
against Mahadeo for a larger sum.

The provisions of Act VIII of 1859 are applicable to the case. It will

be observed that, at the time the order of the Munsif was passed, no
amount had been ascertained to be due from Sukhraj Rai to Mahadeo, and
for aughfc that might appear to the contrary nothing was due. As a matter

of fact, there was no debt owing from Sukbraj Rai to Mahadeo Lai but

Mahadeo Lai was indebted to him in a much larger amount, and when
the two decrees were passed on the 23rd June, he being the bolder of the

decree for the larger amount was bound by the provisions of s. 209 of the

old Procedure Code to take out execution for so much only as remained
due to him, after deducting the amount due to Mahadeo Lai as to which
satisfaction had to be entered up. As Mahadeo Lai had no claim against

Sukbraj Rai and no debt was due, the order of the Munsif could have no

operation or effect, and though it was possibly a wise precaution of

Bujhawan Lai to get it made, his proper course would have been to follow

ib up by attaching the decree of Mahadeo Lai against Sukhraj Rai. This

step, however, would not have put Bujhawan Lai in a better position,

because s. 209 being followed and the decrees being essentially [869] cross-

decrees, that for the smaller amount became absorbed in the one for the

larger, and attachment could not affect it. The appeal, therefore, fails and

is dismissed with costs.

Appeal dismissed.
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CIVIL.

2 A. 866,
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1880 2 * 869.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

OSTOCHE (Plaintiff) v. HARIDAS AND ANOTHER (Defendants)*
[3rd May. 1880.]

2 A. 869. Declaratory Decree Consequential Relief
~ Court-fees Act VII of 1870 (Court Fees Act),

as. 7 (iv), sch. ii, 17 (ii).

ID a suit for a declaration of proprietary right in respect of a bouse in which
the removal of an attachment of such house in the execution of a decree was

sought, the plaintiff did not, as s. 7 of the Court Pees Act directs, state in hie

plaint the amount at which he valued the relief sought, nor did the Court of first

instance cause him to supply this ds'ect. On appeal by the pl-imt ff from the

decree of the Court of first instance dismissing his suit, the lower appellate Court
demanded from the plaintiff Court-fees in respect, of his plaint and memorandum
of appeal computed on the market- value of 'such house, the pl,iint)ff h-iving only
paid in respect of those documents respectively the Court-feta payable in a suit

for a declaration of right where no consrqnential relief is prayed. Held that, the

market-value of the property could not be taken by the iower appellate Court to

be the value of the relief sought, as the pi-tin
1 iff did not seek po-session of the

property, and that as the valuation of the relief sought rested with the plaintiff
and not the Court, and as in this instance the declaration of right claimed neces-

sarily carried with it the consi quential relief sought, of which the value was merely
nominal, further Court fees could not be demanded by the lower appellate Court
from the plaintiff.

[P., 17 B. 56 (60); 111 P.R. 1913 = 23 P.L.R. 1914 = 228 P.W.R. 1913; Appr., 32 C. 734

(739)=9C.W.N. 690; R., 6 C.L.J. 427 = 11 C.W.N 705 (709,710).]

THE original plaintiff in this suit, which was instituted in the Court
of the Subordinate Judge of Jaunpur, was one Abdul Eahman. He stated

in his plaint that he had purchased a certain house at a sale in the execution

of a decree against one Sarah Matthews, that he was unable to obtain

possession of it, as it was in the possession of a mortgagee, and that his

cause of action was the proclamation of the house for sale in the execution

of a decree held by the defendant Hari Das against Sarah Matthews ; and
he claimed a declaration of his proprietary right to the house

"
by setting

aside the order of the 13th May, 1878, maintaining the attachment of the

property
"
in the execution of Hiri Das' decree. He further stated [870]

in his plaint that the market-value of ih& house was Rs. 1,441. He paid in

respect of his plaint a Court-fee of Rs. 10, being the fee payable under
No. 17 (iii), sch. ii of Act VII of 1870, in a suit to obtain a declaratory decree

where no consequential relief is prayei. Tha house having been put up
for sale in the execution of Hari Das' decree while the plaintiff's suit was

pending, the purchaser was subsequently made a defendant in the suit.

The defendants contended inter alia, that the plaintiff should have paid
in respect of his plaint a Court-fee computed on the market value of the

house, which they alleged was not less than Rs. 3,500 The Subordinate

Judge held as follows with regard to this contention :

"
I think the

plaintiff has properly paid his fees according to No. 17 (iii), ech. ii of Act

VII of 1870, as no consequential relief is ask'jd ; if the plaintiff proves his

proprietary right, the attachment and sale in execution of defendant's

decree will ipso facto be void and set aside by moving the Court in the

* Second Appeal, No. 1312 of 1879, from a decree of 6. E Knowx, Esq., Judge of

Benares, dated the 16th September, 1879, affirming a decree of Pandit Jagat Narain,
Subordinate Judge of Jauupur, dated the 19ih June, 1878.
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execution-department : this view is confirmed by the ruling in Chunia v.

Bam Dial (1) : in this case the sale took place after the institution of

the suit and the plaintiff did not sue for its annulment: the market-

value of the property may ba assumed to be Rs. 2.000, at which the

plaintiff had valued it in his objection filed under s. 278. Civil Procedure

Code." Tne Subordinate Judge then proceeded to determine the suit on
the merits and dismissed it. Abdul Rahman having subsequently conveyed
his rights and interests to one Ostoche, the latter appealed to the District

Judge, paying in respect of his memorandum of appeal the same Court-fee

as had been paid in respect of the plaint. The District Judge held that

the plaintiff was seeking consequential relief and ordered Ostoche to pay
within a fixed period, in respect of the plaint, an additional Court fee

Rs. 200, and similar additional Court-fee in respect of his memorandum of

appeal. These fees were computed on the amount alleged by the defend-

ants to be the market-value of the house, viz., Rs. 3,500. Ostoche

having f tiled to carry out this order, the District Judge dismissed his

appeal, the material portion of his decision being as follows :

"
The

prayer in the plaint is for cancelment of a miscellaneous order bearing
date May 13th, 1878, which in turn oocfirmed an order of attachment and

brought to sale the property in suit, and for establishment of plaintiff's

proprietary [871] right. The plaintiff-appellant is the locum tenens of one
Abdul Rahman, who sa\s he purchased the property claimed from
Mrs. S. Mathews on the 24th August, 1876. There is on the record a

paper dated 13th May, 1878, in which it is set forth by the lower Court, and
admitted by both parties, that Abiul Rahman himself admits that he had
never up to that date obtained possession of this property, but that it was
still in the possession of one Abdullah, a mortgagee of the aforesaid

Mrs. S. Mathews. This fact is also set forth in the appellant's plaint before

the lower Court. It follows, therefore, that appellant's prayer cannot be

looked upon as a prayer for a mere declaratory decree : such a decree

could only declare him to be the purchaser of Abdul Rahman's rights

rights which have never been reduced to possession, and for which he could

not sue in this wav, seeing that he was able to seek further relief and
omitted to do so. The prayer for establishment of proprietary right must
be looked upon as a prayer for a declaratory decree with consequential
relief : this b ling the case, appellant was directed to file the deficient duty
amounting to Rs. 400 on or bafore the 16th of this month : as he has

failed to do so, his suit must stand dismissed, and the appeal also be

dismissed with costs."

The plaintiff appealed to the High Court.

Mr. Spankie, for the appellant, contended that possession of the house
was not the relief sought in the plaint, but the removal of the attachment.

The Court-fees cannot be computed according to the value of a relief which
is not sought;. In a suit to obta ;n a declaratory decree where consequ-
ential relief is prayed, the Court-fee should he computed according to the

amount at which the relief sought is valued, and the plaintiff should state

the amount at which he values it (s. 7, iv, Court Fees Act).

The plaintiff in this suit did not state the amount at which he valued the

relief sought, nor was he called up in by the Court of first instance to do
so. Ha cannot now be cilled upon to state it. The value of the relief

Bought is nominal, as, if the plaintiff obtains a ddclaratiou of right, he

1880
MAY 8.

APPEL-

LATE
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2 A. 869.

A 1144

(1) 1 A. 360.
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i860 obtains all the relief required. The plaint and memorandum of appeal are

MAY 3. therefore sufficiently stamped.
Mr. Conlan and Munshi Hanuman Prasad, for the respondents.

APPEL "

JUDGMENT.

[872] The judgment of the Court (PEARSON, J., and OLDFIELD, J.)
UIVIL.

PEARSON, J. The lower appellate Court has dismissed the appeal
^'

preferred to ib apparently on the ground that the appellant had not paid a

sum of Ks. 400 demanded from him as Court-fees due in respect of the

consequential relief sought by him in the suit on the plaint and the

memorandum of appeal, and has on the same ground also dismissed his

claim which bad been dismissed on the merits by the Court of first

instance. The lower appellate Court has assumed Es. 3,500 the market-

value of the property as alleged by the defendants, to be the value of the

consequential relief sought, but the consequential relief sought was not

the possession of the property, but the removal of an attachment from it.

The value of the relief sought should have been stated in the plaint.

It is not stated therein ;
and the Court; of first instance did not cause the

defect to be supplied. The plaint states the value of the property to be

Rs. 1,441, bun that amount cannot be taken to be the value of the relief

sought. Under the Court Fees Act, the valuation of the relief sought rests

with the plaintiff and not with the Court. In this particular instance the

declaration of the right claimed necessarily carried with it the conse-

quential relief sought, of which the value was merely nominal. We
accordingly set aside tbe lower appellate Court's decree and remand the

case to it for fresh disposal on the merit?. The costs of this appeal will

follow the event.

Cause remanded.

2 A 872

APPELLATE CIVIL.

Before Sir Robert Stuart Kt., Chief Justice, and Mr. Justice Spankie.

THAKURYA (Defendant) v. SHEO SINGH EAI AND ANOTHER
(Plaintiffs).* [4th May, 1880.]

Suit for money due on accounts stated Act IX of 1871 (Limitation Act), sch. ii. art. 62
Act XV of 1877 (Limitation Act), s. 2, sch. ii, art. 64 Title acquired under Act

IX of 1871 Suit for money lent.

The plaintiff sued the defendant for money due upon accounts stated between
them in December, 1874, when Act IX of 1871 was in force. Such [873] accounts
were not signed by the defendant. The suit was instituted after Act XV of 1877,
which repealed Act IX of 1871, had come into force. Held that the plaintiff's

right to sue upon such accounts within three years from the date the same were
stated was not a *'

title
"

acquired under Act IX of 1871 within the meaning of

8.2 of Act XV of 1877, which, under the provisions of that section, was not
affected by the repeal of Act IX of 1871, and the suit was not governed by the

provisions of Act IX of 1871, but by these of Act XV of 1877, tndthat, therefore,

the accounts not being signed by the defendant, the plaintiff could not claim the

* Second Appeal, No. 937 of 1879, from a decree of R. M. King, Esq., Judge of

Meerut, dated the 20th June, 1879, reversing a decree of Babu Kashi Nath Biswas,
Subordinate Judge of Meerut, dated the 24th December, 1873.
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benefit of art. 64 of sch. ii of the latter Aot, but must be regarded as suing merely
for money lent.

[N.F., 23 A. 502 (503) = A.W.N. (1901) 150 ; Appr., 3 A. 148 <150) (F.B.); R., 37 B. 513
= 15 Bom. L.R. 533 = 20 Ind. Cas. 162.]

THE facts of this case are sufficiently stated for the purposes of this

report in the order of the High Court remanding the case to the lower

appellate Court.

Mr. Conlan and Babu Jogindro Nath Chaudhri, for the appellant.
Mr. Colvin and Munshi Hanuman Prasad, for the respondents.

The High Court's (STDART, C. J., and SPANKIE, J.) order of remand
was as follows :

OEDEE OF EEMAND.
The plaintiff-respondent sued to recover a sum of money upon an

account stated on the 14th Decemher 1874, between defendant and him-

self, which, however, was not; signed by the defendant or his agent duly
authorised in this behalf. Tbe Subordinate Judge held that the claim

was barred by art. 64, sch. ii of Act XV of 1877, the new law of limitation.

It is not necessary to give his reasons, which indeed are not very clear :

one item of Es. 15, however, the Subordinate Judge thought might be

in time under art. 64. On the merits, however, he held that there had
been no adjustment of accounts on the day named, and he appears to

have discredited the plaintiff's claim altogether, including the item of

Es. 15 referred to above, and he dismissed the suit. The plaintiff in appeal
to the Judge urged that Act IX of 1871 applied and not the more recent

Act. The Judge, considering the bearing of s. 2, Act XV of 1877, of the

words
"
nothing herein shall be deemed to affect any title acquired under

Act IX of 1871," held that plaintiff had acquired a right under that Act
to sue on accounts stated within three years from the date upon which
the accounts were -stated, and also that Act XV of 1877 did not bar

the claim. On the merits the defendant had contended that all his

accounts with plaintiff had been settled and closed in 1927 Sambat.
He had failed to establish this plea, producing no accounts of his

[874] own, though on a former occasion he had relied upon his books in

proof of money being due to him. On the other hand, the Judge, for

reasons assigned by him, held the books produced by plaintiff and other

evidence on his behalf to be entirely satisfactory in proof of the truth of

the claim, which he decreed in full with costs, reversing the decree of the

Subordinate Judge.

It is contended that the suit is certainly governed by the provisions
of Act XV of 1877, that no balance in adjustment of account was proved,
and that the reasons assigned by the Judge for accepting the plaintiff's

accounts were insufficient. It appears to us that the Judge has misappre-
hended s. 2, Act XV of 1877. Tbe words

"
title acquired, or to revive

any right to sue barred under that Act, or under any enactment thereby

repealed," do not affect the claim in the way suggested by the lower

appellate Court : a right of action is one thing and the completion of a title

is another thing. The plaintiff's right of action did not accrue by reason

of Act IX of 1871, but because, according to his averment, on a certain

day a sum of money was found to be due to him from the defendant on
accounts stated between them. The limitation law simply provided a

period within which the right of action must be exercised. The plaintiff

acquired in this case no
"

title," to use the words of the Act, under Aot

1147
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1880 IX of 1871, or any other Acts thereby repealed. Act XV of 1877 is cer-

MAT 4. tainly the law of limitation to be applied to the suit.

But the claim as brought upon an account stated is not covered by
APPEL- ark 64, Act XV of 1877, inasmuch as the accounts though stated in

LATE writing are not signed by the defendant or his agent duly authorised in

p this behalf. The plaintiff, therefore, cannot claim the benefit of this

article, and if the suit is to be entertained at all, the claim must be

brought under some other article in sch. ii, if the plaintiff desires to save

limitation. The Judge has found in favour of the correctness of the

plaintiff's accounts and the indebtedness of the defendant, and has, on
the evidence, held that defendant Hid not settle and close accounts with

plaintiff as contended in Sambat 1927. Assuming, then, that the plaint-

iff cannot avail himself of the limitation provided in art. 64, Act

XV of 1877, he may be regarded as suing merely for money lent to the

defendant, and [b"75j it may ba that some portion of the moneys lent

may not be barred by limitation and therefore is claimable from the

defendant, and under the Judge's view of the case any such sum would
still be due. The Subordinate Judge has suggested that Ea. 15 are

within the period of limitation, if art. 64 does not apply to the claim, but

this would not be sufficient to enable us to dispose of the appeal.

The Judge should ascertain and determine whether any and what sums
included in the claim are within the period of limitation of three years
from the dates of the loans of such sums, and return his finding on this

issue. Oa receipt of the finding one week will be allowed for objections,
and at the expiration thereof the appeal will be decided.

Cause remanded.

2 A. 873.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr, Justice Straight.

SHEO PARTAB NARAIN SINGH (Defendant) v. SHEO GHOLAM SINGH
(Plaintiff)* [4th May, 1880.]

Appeal when presented Memorandum of Appeal insufficiently stamped Act X of 1877

(Civil Procedure Code),s 54 (6)- Limitation

For tbe purposes of limitation, an appeal is preferred when the memorandum
of appeal ie presented to the proper officer, and not when, wherelhe memorandum
of appeal is insufficiently stamped and is returned in order that the deficiency
may be supplied, it is again presented (1).

When an appellate Court returns an insufficiently stamped memorandum of

appeal in order that it may be sufficiently stamped, it should fix a time within
which tbe deficiency is to be supplied (1).

[Cons., 12 A. 129 (145) (F.B )]

THE defendant in this suit preferred an appeal from the decree of

the Court of first instance on the 23rd June. 1879, within the period of

'Second Appeal, No. 1322 of 1879, from an order of J. W. Power, Esq., Judge of

Gbnzipur, dated the 18th July, 1879, rejecting a memorandum of appeal from a decree
of Munshi Manmohan Lai, Munsif of Ghizipur, dated the 26th Miy, 1879.

(1) See also Jaqan Nath v- Lalman, 1 A. 260, and the Indian Limitation Act, a. 4,

Explanation.
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limitation allowed by law. The lower appellate Court, on the 5th July,

1879, being of opinion that the memorandum of appeal was written upon
paper insufficiently stamped, returned it to the defendant in order that the

requisite stamp-paper might ba supplied, without fixing any time within

which the same should be supplied. On the 18th July, 1880, the defend-

ant, having supplied the requisite stamp-paper, again presented the

memorandum of [876] appeal to the lower appellate Court. The lower

appellate Court rejected it on the ground that the time prescribed by law
for the appeal had expired.

The defendant appealed to the High Court.

Pandit Ajudhia Nath and Munshi Sukh Ram, for the appellant.
Munshi Hannman Prasad and Lala Lalta Prasad, for the respondent.

JUDGMENT.
The portion of the judgment of the Court (PEARSON, J., and

STRAIGHT, J.) material to the purposes of this report was as follows:

PEARSON, J. -The memorandum of appeal to the lower appellate

Court was presented on the 23rd June, 1879, admittedly within time.

The lower appellate Court was therefore wrong in declaring, on the 18th

July following, that the appeal was not within time. The orders passed

by the lower appellate Court on the 23rd June and 5ih July in the

matter of the deficiency of the Court-fee were not in accordance with the

provisions of s. 54 (6), Act X of 1877. The Judge should have fixed a

time within which the deficiency was to be paid up, and on the expiry of

that period, in the event of its not being paid up, should have rejected
the anpeal.

Having regard to the irregularity of the lower appellate Court's

procedure, we must allow the appeal, and, reversing the Judge's order,

direct him to place the appeal on his file and proceed to dispose of it

according to law. We make no order as to costs,

Appeal allowed.

1880
MAY 4.

APPEL-

LATE

CIVIL.

2 A. 875.

2 A. 876 (F.B.).

FULL BENCH.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson,
Mr. Justice Spankie, Mr. Justice Old field and Mr. Justice Straight.

ISRI SINGH (Defendant) v. GANGA AND ANOTHER (Plaintiffs')*

[5th May, 1880.]

Wajib-ul-arz Pre-emption Act XIX of 1873 (N. W.P, Land.Revenue Act), ss. 61. 65,

91, 257 Record-of. Rights.

A wajih-ularz prepared and attested according to law is primt fade evidence
of the existence of any custom of pre-emption which it records, euoh [8771
evidence being npen to be rebutted by any one disputing such custom. When
puch a wijib-ul arz records a right of pre-emption by contract, between the share-

holders, it is evidence of a contract binding on all the parties to it and their

representatives, and there will be a presumption that all the sharr holders

assented to the making of the record and in consequence were consenting

* Second Appeal, No. 720 of 1879, from a decree of G. E Knox, E>q., Subordinate

Judge of Allahabad, dated the iiSth March, 1879, reversing a deoreeof Babu Mritonjoy
Mukarji, Munsif of Allahabad, dated the 20ih November, 1878.

1149



2 All. 878 INDIAN DECISIONS, NEW SERIES [Vol.

1880 parties to the contract of which it is evidence, and it will be for those share-

holders repudiating such contract to rebut such presumption.

[F., A.W.N. (1881) 114 ; A.W.N. (1885) 189; Appr., 8 A. 434 (437) ; 12 A. 234 (257)

(F.B.); R.. 7 A. 720 (727) ; 25 A. 90 (96 ; 26 A. 549 = 1 A.L.J. 278; 33 A. 196 =
7 A.L.J. 1010 = 7 Ind. Gas. 680; A.W.N. (1901) 29.]

BENCH.
THIS was a reference to the Eull Bench by a Division Bench

2 A. 876 (STUART, C.J., and STRAIGHT, J.). The facts giving rise to the reference

(F.B.).
aQd the points of law referred will be found stated in the order of

reference, which was as follows :

ORDER OP EEFERENCE.

STUART, C.J. This is a second appeal from the judgment of

Mr. G. E. Knox, acting with powers as a Subordinate Judge in the district

of Allahabad, in a suit in which the plaintiffs claim a right of pre-emption
in preference to the vendee, Babu Isri Singh, defendant No. 5, who is a

stranger. The clause in the wajib-ul-carz is paragraph twelve, and is in

these terms :

" A sharer in the patti shall have a right to purchase at the

time of sale and mortgage at the price offered by a stranger in preference
to a sharer in another patti." This is certainly not very clear, and it is

difficult to know what is meant by it unless we hold that
"
stranger

"
and

"a sharer in another patti" are synonymous, which was probably
intended, indeed, must have been intended, for otherwise the paragraph
has no meaning. We may take it, then, that the paragraph means that a

sharer in a patti shall have a right of pre-emption over a stranger vendee.

The Munsif found that the wajib-ul-arz had not been signed by the

vendors, and that there was no evidence to show that they consented to

be bound by its terms, and he, therefore, held that the wajib-ul-arz was
not binding upon them or the defendant-vendee. In appeal to Mr. Knox,
he found that the wajib-ul-arz in the case had been prepared in accordance
with the rules prescribed by the Board of Eevenue for the guidance of

Settlement Officers under Act XIX of 1873, s. 257, and the conclusion he
arrived at was, that although the wajib-ul-arz had not been signed by the

vendors, the right of pre-emption had been
"
recognized

"
by the share-

holders, and was binding on each one of the brotherhood. He therefore

held that the vendors were bound to offer the share to the plaintiff

[878] before disposing of it to a stranger. The Subordinate Judge
therefore decreed the appeal to him, reversed the decree of the Munsif,
and granted the plaintiff the right of pre-emption claimed.

In second appeal to this Court it is contended, as had been found by
the Munsif, that the wajib-ul-arz, having not only not baen signed, but

not having been assented to by the vendors, the paragraph respecting the

right of pre-emption was not binding on them.

The word
"
recognized

"
used by the Subordinate Judge is rather a

loose term in a judicial finding, but taken in connection with the Subordi-

nate Judge's decretal order, it must mean that the wajib-ul-arz, though
not actually signed, had been assented to and accepted by the share-

holders, and the question before us is whether such assent, without actual

signature, is sufficient to hold all the sharers bound by the wajib-ul-arz

generally, and in particular by the proviso respecting the right of pre-

emption. It is also to be observed that the record-of-rights in the case

appears to have been prepared under s. 62 of the Revenue Act, which

provides, among other things, that the record shall contain a list of all

the co-sharers ; and by s. 90 of the same chapter of the Act it is provided
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that the Board shall, from time to time, prescribe the form in which the 1880
record is to be made UD. The Board have, in fact, issued rules for the MAY 5.

formation of the record-of-rights which is to consist of three statements,
the third being tbe wajib ul-arz, which is defined to be a record of village- FULL
customs, such being the character of the record-of-rights in the case before BENrH
us, it must be presumed that the condition of pre-emption in ohe wajib-
ul-arz was known to the vendors, and it was not enough to contend that ,

it was not binding on them and their vendee simply because the wajib-ul- .' ,

arz was not signed by them, and that there was no other evidence to

show that they had expressly consented to its terms.

I have carefully examined the rulings of this Court in pre-emption
suits and the following appear to be the principle of these : In
Chowdhree Brij Lallv. Goor Suhai (1) it was held that the wajib ul-arz

is to be regarded rather as an official record of usages or agreement than
as a contract. In Sheoumber Sahoo v. Bhowanee [879] Deen (2) it was
ruled that claims of pre-emption might be made both on contract and
custom. In Dabee Duti v. Enait Ali (3) it was laid down that a wajtb-ul-
arz is not a mere contract, but a record of rights made by a public officer,

and it would, therefore, follow that without attestations or signature by
the sharers the wajib ul-arz was entitled to weight as evidence of custom.
In Chadami Lai v. Muhammad Bakhsh (4) it appears to have been decided

that the wajib-ul-arz is a special agreement, and that it excludes evidence
of custom. This perhaps, as a general proposition, is a doubtful ruling,

especially in regard to another definition which has been given of the

wajib-ul-arz, that it is a record of custom, and it is so called in the Bevenue
Act, XIX of 1873. In Maratib Ali v. Abdul Hakim (5), it also appears
to have been ruled, although not very clearly, that the loajib-ul-arz, must
be held to exclude evidence of custom, but that depends on the terms of

the wajib-ul-arz, and the nature and scope of the custom, the two might
not be inconsistent. And there are numerous cases not reported, in which
the decisions appear to have been hastily written on tbe paper-books, to

the effect that the wajib-ul-arz was prima facie evidence of custom, and
that to be binding on sharers it was not absolutely necessary to be signed

by them, but by their silence showing acquiescence, they must be under-

stood to have accepted or acquiesced in its terms.

No exception can be taken to tbe record-of-rights in the present case,

seeing that it has been prepared according to the provisions of the

Revenue Act, XIX of 1873, and the rule I deduce from the Revenue Act,

and tbe rulings I have referred to is, that the wajib-ul-arz is a public

record-of-rights prima facie binding on all the co-sharers ; that it is not

binding on any sharer in the patti who has expressly repudiated it, but

that it becomes a contract binding on all who may have signed it, or who
may be taken by their acquiescence, express or implied, to have accepted
its provisions.

Such is my understanding of the law on the subject, but I desire to

refer tbe matter to the Full Bench of the Court with the following [880]

questions : (i) Is the wajib-ul-arz to be regarded as a public record-of-

rights prima facie binding on all the co-sharers, hut which may be

repudiated by any of the sharers on coming into the patti ? (ii) Does the

wajib-ul-arz become a contract when it is either expressly or by necessary

implication or acquiescence assented to by the co-sharers ?

(1) H.C.B. P.B. N. W. P. (1886-67) 128.

(2) H.C.R. N.W.P. (1870) 223. (3) H.C R. N.W.P. (1870) 395.

(4) 1 A. 563. (5) 1 A. 567.
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1880 STRAIGHT, J. I fully concur in the reference to the Full Bench of

MAY 5. the two questions propounded by the learned Chief Justice.

Mr. Conlan, Mr. Colvm and Munsbi Hanuman Prasad, for the

FULL appellant.

BENCH Pandit Ajudhia Nath, Babu Oprokash Chandar Mukarji, and Lala
'

Earn Prasad, for the respondents.

2 & 876

(F

'

B )
JUDGMENTS.

The following judgments were delivered by the Full Bench :

STUART, C. J. After hearing the argument addressed to us in Full

Bench, I remain substantially of the opinion expressed in my referring

order ; but I desire now to add one or two observations. In the first place
I have to express my regret that my statement of the case of Chadami
Lai v. Muhammad Bakhsh (1) is not quite accurate and scarcely does justice

to my colleagues, Pearson, J., and Oldtield, J., wbo decided it. I state

that by their judgment
"

it appears to have been decided that the wajib-
ul-arz is a special agreement and that it excludes evidence of custom,"

adding that" this perhaps as a general proposition, is a doubtful ruling,"
and so it undoubtedly would be as a general proposition. But again

looking into tbe report of the case I find that the suit was for pre-emption
founded on a special agreement which the wajib-ui-arz in that case was
considered to be,

"
and not," as the judgment states.

"
on any well estab-

lished custom apart from the contract made under the administration-

paper." So that the case really lays down no general principle of law

excepting perhaps this, that a wajib-ul-arz may be a contract or agree-
ment complete in itself under which evidence of any contradictory custom
would be excluded.

I have next to remark that, as s. 91 of the Revenue Act, XIX of 1873
was suggested at the hearing as supplying 'an answer to the [88 1 ] first

question in the order of re f

erence, that section has not in my opinion
such effect. It simply provides that

"
all entries in the record so made

and attes f ed shall be presumed to be true until the contrary is proved."
But it does not necessarily follow that such entries are pnma jacie bind-

ing on the co-sharers. On the contrary, I believe that, according to tbe

practice recognized by the Revenue Department of these Provinces,
entries in the record-of-rights are not binding on those who have attested

and signed it, but they may be contested and the parties allowed to

prove that the record is wrong, unless the entries have bpen made by
order of the Settlement Officer when they would appear to be considered

prima facie binding.

In regard to the second question in the order of reference, I have
been struck by a remark made by my colleague Mr. Justice Suankie that,

if the wajib-ul-arz is to be looked upon as a contract, it might be required
to be stamted, and he would prefer that entries of such a nature should

rather be regarded as evidence of the agreement. I gladly adopt this view

which, besides stating the law in very appropriate terms, has the merit of

avoiding any infringement of the Stamp Act. With these modifications,

I would answer both questions put to the Full Bench in the referring

order in the affirmative, leaving any further expression of my views till

the case which gave rise in the reference comes back to my colleague

Straight, J., and myself as the referring Division Bench.

(1) 1 A. 563.
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OLDPIELD, J. The wajib-ul-arz or administration-paper forms part of 1880
the record-of-rights of a mahal which is prepared under the provisions of MAY 5.

s. 61 and following sections of the Land Revenue Act, and with reference

to the provisions of s. 65 and the rules framed under s. 257, it is a public FULL
record, inter alia, of customs and rights affecting the share-holders of the

mahal and including such as relate to pre-emotion. The right of pre-emp-
tion may be founded on the Muhammadan law, or, as is more generally _ -

the case, where it affects Hindus, on long established custom having the 'PR\
force of law, or on special contract between the share-holders, and the

wajtb-ul-arz may record the practice of pre-emption as based on any df

these grounds, and the entry may be either evidence of custom or of the

contract. The law (s. 90, Land Revenue Act) prescribes that the record-of-

rights shall be drawn up in a form and attested in a manner to be [882]

prescribed by the Board of Revenue, and s. 91 of the Act directs

that
"

all entries in the record so made and attested shall be presumed to

be true till the contrary is proved." Such being the legal presumption in

favour of the truth of the entries the record-of-rights, and considering the

public character of the document and the publicity with which it is pre-

pared, there can be no doubt, when ib has been prepared and attested in

the term and manner prescribed by the Board of Revenue, that the wajib'
ul-arz becomes prima facie evidence of the existence of any custom of

pre-emption which it records, open to be rebutted by any one disputing
the custom ; and when ib records right of pre-emption by contract between
the share-holders, it is evidence of a contract binding all the parties to it

and their representatives, and there will be a presumption that all the

share-holders assented to the making of the entry, and in consequence
were assenting parties to the contract of which it is evidence, and it will

be for those repudiating the contract to rebut this presumption.
A case, ChadamiLalv. Muhammad Bakhsh (1), which was decided

by Mr. Justice Pearson and me, has been noticed in the order of reference

of the learned Chief Justice, and I wish to add with reference to some
remarks on the judgment in that case, that I do not find that we ruled
"
that the wajib-ul-arz is a special agreement and that it excludes evidence

of custom." All we said was that the plaintiff in the case before us

had brought his claim on the contract in the recent administration-paper
and not on any well established custom, and we refused to allow him to

shift the ground of his action, but we expressly observed that an entry of

the right of pre-emption in a former administration-paper might be evi-

dence towards proving a custom though it does not necessarily establish

it.

PEARSON, J. I concur in the remarks of my learned colleague
Mr. Justice Oldfield on the questions referred to the Full Bench.

SPANKIE, J. In reply to the first question I would say that s. 90
of Act XIX of 1873 authorises the Board of Revenue from time to time

to prescribe the form in which the record to be made under the provisions

of Chapter III of the Act shall be drawn up [883] and the manner in

which it shall be attested. Accordingly, orders have been drawn out by the

Board, and the khewat and the wajib-ul-arz, which form a portion of the

record-of-rights, are to ba attested by the Settlement or Assistant Settle-

ment Officer in the presence of all the lambardars of each mahal or their

authorised agents, and as far as possible of all other persons whom they

may concern and shall be signed by the Settlement Officer or Assistant

A I-H5

(1) 1 A. 563.
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Settiement Officer and by all the lambardars and the pafcwari. When a
MAY 5. document has been so attested, all the entries in the record shall be pre-

sumed to be true until the contrary is proved, as provided by s. 91. Such
a record is prima facie bindirg on all the co-sharers, and cannot be

repudiated by any one succeeding to or acquiring a share except as

permitted by s. 91.

2 A. 876
^8 ^ ^ne secon(* question, I would say that the wajib-ul-arz is a

(P B ),
record of those arrangements made by the Settlement Officer in accordance
with the provisions of s. 65, ol. (e), of which includes in the record so

formed any other matters which the Settlement Officer may be directed

to record under rules framed under s. 257 of the Act, and the documents
must be attested and drawn up as provided by s. 90 ; amongst other

matters the Settlement Officer is required to record the custom relating

to pre emption in the village. The wajib-ul-arz then is a record of village-

customs. But when it relates to pre-emption, it may record the custom

existing in the mahal or the agreement which the share-holders have

already made amongst themselves. I do not look upon it as the contract

itself, for as such it might require to be stamped, but when it recites the

fact of the existence of any agreement amongst the share-holders as to the

condition under which pre-emption might be claimed, I would regard the

entry as evidence of that agreement. In either case, the custom, if it exists,

is binding upon the share-holders, or they are bound by an agreement
which can be proved, and the nature of which has been recorded in the

administration-paper for the guidance and information of all the share-

holders, a document in which the truth of the entries is to be presumed
until the contrary be shown.

STRAIGHT, J. I agree with my honorable colleague Mr. Justice

Spankie.

2 A. 884.

[884] APPELLATE CIVIL.

Before Mr. Justice Pearson, Mr. Justice Spankie and Mr. Justice Straight.

LACHMAN PRASAD (Defendant) v. BAHADUR SINGH AND OTHERS

(Plaintiffs)* [7th May, 1880. J

Pre-emption Cause of actionConditional sale Second avpealAct X of 1877 (Civil
Procedure Code), ss. 542, 584, 587.

Per PEARSON, J. and STRAIGHT, J., (SPANKIE, J., dissenting) That in dis-

posing of a second appeal the High Court is competent, under s. 542 of Act X of

1877, to consider the question whether the plaintiff has any cause of action or

not, although such question has not bren raised by the defendant appelUnt in

the Courts below or in his memorandum of second appeal, but is raised for the

first time at the hearing of such appeal.

Also per PEARSON, J., and STRAIGHT, J. (SPANKIE, J., dissenting) That the

cause of action of a person claiming the right of pre-emption in the case of a

conditional sale arises when the conditional sale takes place and not when it

becomes absolute ; and therefore, where a conditional sale took place in 1^67, and
after it bad become absolute a person sued to enforce his right of pre emption in

respect of the property sold, basing his claim upon a special agreement made in

the interval between the date of the conditional sale and the date that it became

absolute, and alleging that his cause of action arose on the latter date, that the

'Second Appeal, No. 716 of 1879, from a decree of J. H. Prinsep, E<q ., Judge of

Oawnpore, dated the 4th April, 1879, reversing a decree of Babu Ram Kali Chaudhri,
Subordinate Judge of Cawnpore, dated the 20th March, 1978.
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suit was not maintainable, the plaintiff having no right of pre-emption at the

time of the conditional sale.

[R., 3 A. 610 (R19) (F.B,) ;
14 C. 761 (767) ;

1 L-B.R. 184 (185) ; U.B.R. Civil (1892

1896) 265 (266).]

ONE Umeda Singh on the 3rd May, 1867, executed a deed of

conditional sale in respect of a two-anna share in mauza Tikarbban in

favour of Lachman Prasad, the defendant in this suit, who was not a

co-sharer of the village, but a stranger. Application was made under

Eegulation XVII of 1806 for foreclosure, and on the 12th August, 1875,
the year of grace having:previously expired on the 13tb February, 1875,
the conditional sale was declared absolute. Lachman Prasad subsequently

preferred a suit against Umeda Singh for the possession of the property
and obtained a decree in execution of which on the 26th September, 1875,

possession of the property was delivered to him. On the llth December,
1875, one Jagraj Singh, a share-holder in mauza Tikarbhan, instituted the

present suit against Lachman Prasad to establish his right of pre-emption
in respect of the property, founding such right upon a special agreement
recorded in the administra-[885]tion-paper of mauza Tikarbhan which
was dated the 6fch February, 1873. The terms of that document

relating to the right of pre-emption were that the custom in the neigh-
bourhood was that when any sharer sells his share, first his co-sharers,

next his sharers in the patti, afterwards his sharer in the thoke, then

a stranger, may get it, and that the proprietors of mauza Tikarbhan
also approve of the aforesaid custom. While the suit was pending
Jagraj Singh died and bis sons were made plaintiffs in his stead. The
Court of first instance dismissed the suit. On appeal by the plaint-

iffs the lower appellate Court gave them a decree. On second appeal

by the defendant to the High Court the learned Judges of the Division

Bench (PEARSON, J., and SPAMKIE, J.) before which such appeal came
differed in opinion on the point whether the question whether the plaintiffs

had any cause of action or not could be considered on second appeal, such

question not having been raised by the defendant in the Courts below or in

his memorandum of second appeal, but having been raised at the hearing
of such appeal ; and on the point whether the plaintiffs had any cause of

action or not.

The Senior Government Pleader (Lala Juala Prasad) and Munshi
Hanuman Prasad, for the appellant.

Pandits Ajudhia Nath and Bishambhar Nath t for the respondents.

The material portions of the judgments of the Judges of the Division

Bench were as follows :

PEARSON, J. But the material point for determination in my opinion
is whether a valid cause and right of action accrued to Jagraj Singh on
the 13th February, 1875, and that question I am free and competent to

consider under s. 542 of the Procedure Code. I observe that the sale of

Umeda Singh's share to the defendant did not take place on that date.

His share had been sold conditionally, it is trua, so long before as the 3rd

of May, 1867. What happened on the 13th February, 1875, was merely
that the sale became absolute. No fresh transfer was made, but the

character of the transferee's possession was modified by the operation of

the terms on which the original transfer had been made. The transaction

commenced on the earlier and came to an end on the latter date. No
new transaction was effected on the latter. The clause[886]in the wajib-ul-

arz dated 6th Febvuary, 1873, must, I conceive, be held to refer to future

1880
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2 A. 884.
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1886
MAY 7.

APPEL-

LATE

CIVIL.

2 A. 884.

not to past transactions. Umeda Singh did not sell his share after the
date of the wajib-ul-arz, but only failed to redeem it from mortgage. He
was not when the year of grace was expiring in a position to offer the

property to Jagraj Singh. He could not have empowered Jagraj Singh to

redeem it as his substitute. At the time of conditional sale it is not
shown that any right of pre-emption was possessed by the proprietors of

mauza Tikarbhan. I conclude, therefore, that the present suit is unmain-

tainable, and I would decree the appeal without costs, reversing the lower

appellate Court's decree and restoring that of the Court of first instance.

SPANKIE, J. I regret that I cannot agree with Mr. Justice Pearson
in the latter part of his judgment. The objection taken by my honorable

colleague is not one taken by appellant in the Court below, nor indeed in

this Court. I admit that under s. 542 the Court is not confined to the

grounds set forth in the memorandum of appeal. But the chapter in

which the section is found refers to appeals from original decrees. I am
aware that s. 587 of Act X of 1877 provides that the provisions of

Chapter XII should apply as far as may be to appeals from appellate
decrees. But the words

"
as far as may be

"
are of importance, and they

should be considered with reference to s. 584, els. (a), (b) and (c). On
no other grounds than those allowed by the section does a second appeal
lie. The objection on which my honorable colleague relies was not, as we
have seen, raised below, and I doubt whether we can now set aside the

Judge's decision solely upon the objection taken by my colleague. I cer-

tainly think it was for the appellant to urge that there was no valid cause

and right of action on the grounds taken by my honorable colleague, and it

was not for the Court to make the objection in second appeal. But,

however this may be, I go further, and would say that there was no sale

without power of redemption until the foreclosure had been completed,
and defendant had obtained a decree for possession as owner. Until these

conditions had been fulfilled the transaction was one of mortgage and a

power of redemption remained. After these conditions had been fulfilled

and rendered valid by decree of Court, the transaction once partaking of

[887] a double character became a single one, and an absolute sale and

possession was given under the sale-deed. On this the plaintiff's cause

of action arose, and under the terms of the administration-paper, he was
at liberty to bring or continue this suit.

I would remand the appeal to enable the Judge to determine the

amount of the sale-consideration on payment of which the plaintiffs would
be entitled to obtain the property in suit and to fix a period within which
that amount should be paid. When the lower appellate Court returns the

finding on this point, one week may be allowed for objection, and on its

expiration I would dispose of the appeal.

The case, in consequence of the difference of opinion between

Pearsou, J., and Spankie. J., was referred, under s. 575, Act X of 1877, to

Straight, J., who delivered the following judgment :

JUDGMENT.

STRAIGHT, J. This appeal has been referred to me by order of the

learned Chief Justice under s 575 of the Civil Procedure Code, in conse-

quence of a difference of opinion on points of law between Pearson, J., and

Spankie, J., composing the Division Bench before whom the case originally

came.
The two questions properly arising out of this reference appear to be

as follows : (i) Was it competent for Pearson, J., to dispose of the appeal
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on a point of law not taken in the Courts below nor raised by the appel-
lant's pleas ? (ii) If it was competent for him so to do, has he held rightly in

decreeing the appeal, on the ground that no cause of action ever accrued
to the plaintiffs-respondents, upon which they were entitled to maintain
a suit for pre-emption?

Upon the first of these two points I think it was competent for Pear-

son, J., lo entertain the objection that the suit could not be sustained, in the

absence of any cause of action having arisen to the plaintiffs, even though
such objection had not been taken in the lower Courts, and was not urged
in the grounds of appeal. It is argued for the appellant that both in his

original statement of defence and in the second of his pleas to this Court
he substantially, if not specifically, called the plaintiff's title to sue in

question. But, whether this be so or not, I [888] think that the

terms of s. 542 of the Civil Procedure Code, so far as they are applicable
to second appeals, allow the appellate Court a discretion, of which

Pearson, J,. was in my opinion fully justified in availing himself. The
point upon which his judgment is based is purely one of law, and it arises

directly upon the facts which are admitted and about which there can be

no contradiction or controversy. Many cases might occur in which a

careless and unreflecting use of s. 542 would cause hardship and injustice,

but in the present instance the objection is simply a legal one, aiming
directly at the status of the plaintiff to come into Court at all. Such an

objection it seems impossible for the Court to avoid taking cognizance of in

special appeal, even though it be raised for the first time at the hearing,

any more than it could disregard a new point as to limitation or want of

jurisdiction.

The second question for my consideration is not without difficulty,

though the equities are clearly in favour of the view taken by Pearson, J.

The mortgage or conditional sale-deed of the 3rd May, 1867, executed by
Umeda Singh to the defendant-appellant, Lachman Prasad, for Rs. 700,

charges his two-anna share in mauza Tikarbhan for three years on condi-

tion that the principal sum and interest shall be paid
"
within the said

term, on the last day of the said term : if I fail to do so and do nob get the

mortgaged property freed from the mortgage, this mortgage-deed shall be

considered as a conditional sale-deed and the mortgage-money a consider-

ation therefor, and the mortgagee shall take proprietary possession of the

property." From this it will be seen that the Rs. 700 with interest was
to be repaid on or before the 3rd May, 1870, and then, if the mortgagor
made default, the mortgagee was competent at once to take foreclosure pro-

ceedings to convert the conditional sale into an absolute one. No doubt
Umeda Singh remained in possession until he was ousted by Lachman
Prasad under process of law, and till the final order in the foreclosure

proceedings was passed he still bad his equity of redemption, but all this

same time Lachman Prasad had bis equitable rights and interests over

the property pledged with him as security, and after the three years
had expired and default bad been made by the borrower, the only alter-

native open to Umeda Singh [889] was to pay the money within one

year from the date of receiving notice of foreclosure, otherwise Laohman
Prasad's proprietary title would by efflux of time become completely
established. At the time Umeda Singh, signed the wajib-ul-arz he could

not pat the land, in which Lachman Prasad was jointly interested with
him under disabilities and conditions, so to speak, of which the mortgagee
had neither notice nor knowledge, nor could he make any contract

which could have the retrospective effect of rendering an agreement
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he bad already entered into incapable of fulfilment, in that other per-

sons were to hava a priority of right to purchase over the head of his

conditional vendee. Whether the plaintiffs lay their cause of action

as having arisen on the 13th February, 1875, when the foreclosure pro-

ceedings became final, or on the 26th September, 1875, when t.he de'endant-

appellant obtained possession, can make no difference. Umerta Singh
had

"
no share

"
to offer for pale, pursuant to the terms of the wajib-

ul-arz, and he was not in a position to fulfil its conditions, for all that re-

mained to him till the 13th February, 1875. was bis equity of redemption,
which then became irretrievably lost. There was in effect no sa'e on that

date in respeot of which the plaintiffs could setup a right of pre-emption ;

all that took r-lace was that the conditional vendee by operation of law
became an absolute proprietor.

I am, therefore, of opinion that the view of Pearson, J., is correct

upon both points referred to me, and I concur in his order that the

appeal should be decreed and the decision of the first Court restored

without costs.

Appeal allowed.

2 A. 889.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.

MEHDI HUSAIN (Plaintifi) v. MADAR BAKSH AND OTHERS
(Defendants)* [7th May, 1880.]

Error or irregularity Court-fees Appeal Act X of 1877 (Civil Procedure Code),
s. 578.

The refusal of a plaintiff-respondent to make good a deficiency in Court-fees in

respect of his plaint when called upon to do so by ibe appellate [890] Court is

not a ground upon which the appellate Court should reverse the decree of the

Court of first instance and dismiss the suit.

THE plaintiff in this suit obtained a decree in the Court of first

instance. On appeal by the defendants against this decree the lower

appellate Court set it aside and dismissed the suit on the ground that

the plaintiff had not sufficiently stamped his plaint, and when called upon
to stamp ifi sufficiently refused to do so. The decision of the lower

appellate Court was in the following terms: "Full fees have not been

paid in this suit, and the appeal is decreed and the suit is dismissed in

consequence of the plaintiff-respondent's refusal to make good the value

of the fees. The suit is for a declaratory decree and consequential relief,

and falls under s, 7, cl. iv, letter c, Act VII of 1870 In this section it

is declared that the amount of fee payable in such a case shall be com-

puted according to the amount at which the consequential relief sought is

valued. Now the value of the suit is stated in the petition of plaint to be

Rs. 600, and in the table of rates of ad valorem fees leviable on institution

of suits of the Act, Es. 45 is given as the fee chargeable. The plaintiff

has paid Rs. 35 only : this finding of the Court is explained to the plaintiff

in Court through his vakil and payment of the balance being refused, tbig

Second Appeal, No. 14 of 1880, from a decree of H. D. Willock. Esq., Judge of

Azamgarh, dated the 1st October, 1879, reversing a decree of Maulvi Kamaruddin
Ahmad, Munsif of Azamgarh, dated the 23rd June, 1879.
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Court cannot but throw his case out. The appeal is decreed with costs 1880
and interest. The lower Court's decision is reversed, the suit being MAY fr.

dismissed.
"

The plaintiff appealed to the High Court. APPKlj-
Shah Asad Ali, for the appellant. LAta
Pandit Ajudhia Nath and Lala Lalta Prasad, for the respondents. nLl Vila.

JUDGMENT.
2 A 88fi

The judgment of the Court (3TUABT, C.J., and OLDFIELD, J.) was
as follows :

In this case the Munsif decreed the claim, but his judgment was
reversed by the Judge, not on the merits, bun because the plaintiff hd
paid a Court-fee too small for the suit, Rs. 35 instead of Rs. 45. In this

view he may or may not be right, but clearly the objection is not one

affecting the merits of [891] the case, and therefore as provided by s. 578,
Act X of 1877, he ought not to have made the order be did reversing the

decision of the Munsif. We must, therefore, set aside the Judge's order

and direct him to try the appeal that was taken to his Court on the

merits. Costs to abide the result.

Cause remanded.

2 A. 891.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.

NASIR HUSAIN (Defendant) v. MATA PBASAD AND ANOTHBB
(Plaintiffs)* [13th May, 1880.]

Voluntary alienation Good Faith Fraud Consideration.

A decree-holder instituted a suit against his judgment-debtor and the hitter's

SOD for a declaration that a gift by the judgment debtor to bis SOD of certain pro-

perty was fraudulent, and that such property WAS liable to be taken in execution
of the decree. Held that, such gift having been made by the donor out of natural

love and affection for the donee and in order to secure a provision for him and hie

descendants, and therefore for good consideration, and having operated, and the

donor having reserved to himself sufficient property to satisfy the decree, the

mere fact that the donor reserved to himself no property within the jurisdiction
of the Court which made the decree was not a ground for holding that such

gift was fraudulent and not made in good faith, and for setting it aside and

allowing the decree-holder to proceed against the properly transferred by it.

The law relating to voluntary alienations explained.

CR., 10 B. 395 (397) ; U.B.R. Civil (18921896) 315 (317).]

THE facts of this case are sufficiently stated for the purposes of this

report in the order of the High Court (SPANKIB, J., and OLDPIBLD, J.)

remanding the case.

The Senior Government Pleader (Lala Juala Prasad) and Shah Atad

Ali, for the appellant.

Pandit Nand Lai and Babu Jogindro Nath Chaudhri, for the-

respondents.

* Second Appeal, No. 168 of 1879, from a decree of J. H. Prinsep, Esq., Judge of

Cawnpore, dated the 23rd December, 1878, reversing a decree of Babu Rm Kali
Chaudhri. Subordinate Judge of Cawopore, dated the 24th December, 1677.
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The High Court's order of remand was as follows :

APPBL- OLDFIELD, J. (SPANKIE, J., concurring). It appears that Zulfikar

LATE Husain executed a deed of gift dated 14th December, 1872, by [892] which

CIVIL ^8 bestowed a large portion of his property on his son Nasir Husain. The
plaintiff held at the time of gift a decree against him dated 21st November,

2 1 891 1867, and the debt which was unsecured amounted at the time of insti-

tution of the suit to Rs. 4,838-15-0 ; and he seeks in this suit to have it

declared that the deed of gift was fraudulent, that certain house-property
and a garden, part of the property conveyed by it, is the property of

Zulfikar Husain and is liable to be sold in satisfaction of his decree.

Nasir Husain, appellant, before us, pleaded that the deed was bona fide

and valid, and that his father still possesses ample property sufficient to

satisfy the debt, which he reserved from the operation of the gift ; that the

suit is barred by limitation ; and that the decree sought to be satisfied is

also barred by limitation. The first Court decided that there was no valid

objection on the ground of limitation taken, and that the gift was valid,

being on good consideration and bona fide, and the executant had at the time

reserved to himself shares in twenty-five villages with an income of Rs. 200
a month. The Judge has reversed this decree ;

he remarks that Zulfikar

Husain
"
transferred by deed of gift the bulk of his property lying in many

districts including Cawnpore to his son for no consideration, but merely as it

is orally alleged, because of his own reckless expenditure in charitable acts,

charging his son with the redemption of the mortgages existing on a consi-

derable portion of the said property, and reserving to himself for main-

tenance the income of some twenty-five villages, more or less, in the district

of Sarun. The debts secured by mortgages are mentioned in the deed of

gift but unsecured debts are not alluded to, nor is the house- property in

Cawnpore which appellant now seeks to attach and sell in satisfaction of

his decree covered by any mortgage, nor is there mention made in the

deed of any reservation of property by the donor for his own purposes.
If the gift be looked on as a bona fide valid alienation, the creditor who
has not been prudent enough to secure his debt by collateral security

must, regardless of the distance or expense attending the effort, proceed
to Sarun in Bengal to satisfy his decree from such property as his debtor

may possess in that district ; he may or may not find it already incum-

bered in a manner he did not expect. There is no authentic indication on
the record of any property being reserved by the judgment-debtor to

himself. It is true that respondents offer to prove it but such proceed-

ing is unnecessary : the law protects judgment-creditors as well as the

[893] debtors from the consequence of a fraudulent act or from that

which although not exactly a fraud cannot be held to be done in good
faith towards all creditors. Ordinarily the law would not presume bad faith

if a judgment-debtor, when alienating a portion of his property, leaves

the means to his creditors of recovering their dues from his other assets.

A creditor has the power to attach his debtor's property both before and

after decree, and on failure to do so he has no lien on any particular portion
of the property for the discharge of his claim more than the rest; but

at the same time where, as in the present case, the unincumbered

property is alleged to be some hundred miles beyond the jurisdiction

of the Court executing the decree, and the decree could have been

satisfied from unincumbered property lying within the jurisdiction of

the Court, it is neither fair nor equitable to the creditor to require
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him to do that which his debtor acting in good faith should have
done for him, or by accepting as valid the post-decretal transfer

of the property to subject him to the possibility of finding himself
shut out from relief by other lien-holders' preferential claims on the
residue of the property ;" and the Judge concludes by not finding the
alienation to be made in good faith. The Judge then seems to find chat

there was no good consideration for the gift and that it was not bona fide.

But his judgment shows he has arrived at these onclusion-s through an
inaccurate view of the law on the subject of voluntary conveyances. He
holds that the conveyance, if made from a motive to provide for the son
and to protect him from the consequence of the father's habit of careless

expenditure in charitable purposes, cannot be held to be on good considera-

tion, and in finding that it was fraudulent, he has rejected as quite
immaterial the explanation that at the time of the gift Zulfikar Husain
reserved to himself ample property to satisfy existing creditors, and has

clearly been guided in his decision by the consideration that it was not

only the duty of the debtor to reserve sufficient property to meet his

creditors' demands, but to reserve property within the jurisdiction in

which his creditors might reside or in which they might hold decrees

against him
; and the Judge appears even to think that a creditor who

holds a decree at the time his debtor makes a voluntary conveyance of his

property can claim to have it set aside, if it does not reserve property to

[894] meet his decree within the jurisdiction of the Court that gave the

decree.

Voluntary conveyances of property liable to be taken in execution for

payment of debts must be shown to be made on good consideration and to

be bona fide, in order that they may be protected against the claims of

creditors who hold claims at the time the conveyances were made ;
and

there will be a presumption that voluntary conveyances are not bona fide,

in respect of debts that existed at the time, but this presumption will be

rebutted when the circumstances of the indebtment and the conveyances
repel fraud. The law may be taken to be as given in Story's Equity
Jurisprudence, llth ed., vol. i, s. 365,

"
Mere indebtment would not

per se establish that a voluntary conveyance was void, even as to existing

creditors, unless the other circumstances of the cage justly created a

presumption of fraud, actual or constructive, from the condition, state,

and rank of the parties, and the direct tendency of the conveyance to

impair the rights of creditors. In the latest English case, touching the sub-

ject, it was unequivocally held that a voluntary deed, made in consideration

of love and affection, is not necessarily void as against the creditors of the

grantor, upon the common law, or the Statute of Elizabeth, but that it

must be shown from the actual circumstances, that the deed was fraudu-

lent, and necessarily tended to delay or defeat creditors."

In the case before us the deed gives the reasons for the conveyance
as follows :

"
I have no other male child, and through him I expect to

perpetuate my name and lineage, and also because he has ever been very
dear to me, and since his attaining discretion up to this day has been

devoted to my service and to please me and never acted contrary to my
will, I put the donee in full proprietary possession, &o. ;" and all rights of

creditors secured by the mortgages of the said property are specially

reserved by the deed.

If it be as stated that Zulfikar Husain, knowing himself to be a man
of expensive habits, and out of affection for his son and in order to secure

a provision for him and his descendants, made the gift in question, it
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cannot be said to have been made otherwise than on good consideration,
and if the gift was made bona fide [898] and had operation, there is no
reason why it should not be valid ; and it is clearly a most material

circumstance for judging of the bona file character of the conveyance
to determine what property Zulfikar Husain reserved to himself, and
whether it was sufficient to satisfy all debts existing at the time of the

conveyance for which no other provision had been made, and the Judge
has attached too much importance to the fact that no property was
reserved within the jurisdiction of the Court that gave plaintiff's decree,

since there could be no difficulty in reaching other proteny, tha law

providing for such cases.

I would remand the case in order that the Judge should re-try the

issue of the bona fide character of the conveyance, after more fu'ly ascer-

taining the circumstances of the conveyance and of the indebtment of

Zulfikar Husain at the time he made it, and allow ten days for objections
to the finding after its submission.

On the return of the lower appellate Court's finding the High Court

(PEARSON, J., and OLDFIELD. J.,) delivered the following judgment
disposing of the appeal :

JUDGMENT.

OLDFIELD, J., (PEARSON, J., concurring). We have now before us
the Judge's finding on the issue remitted, and there can be no question
that the deed did not operate by conveyance of the property or that it

was not made on a perfectly good consideration, and there is nothing to

show that, when the deed of gift was executed, the defendant had not

reserved to himself ample property sufficient to meet all existing claims

of creditors ; indeed, it has been found that be is now in possession of

seventeen villages and has property abundantly sufficient to satisfy the

present claim.

Under such circumstances it is impossible to accept the Judge's

finding that the gift was not bona fide, but that it was in fraud of

creditors, or to permit plaintiff to have it set aside and to allow him to

proceed against the property it conveyed for the satisfaction of his debt.

The Judge's reason for still holding the gift to be not bona fide is the same
which we held to be irrelevant in our order of remand, viz., that by the

gift of the property it refers to, the plaintiff has been deprived of the power
of proceeding against property in his [896] own neighbourhood for

satisfaction of the debt. This consideration is too insignificant to stamp
the gift with fraud. We decree the appeal and reverse the decree of the

lower appellate Court and restore that of the first Court and dismiss the

suit with all costs.

Appeal allowed.
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2 A. 896. 1880

APPELLATE CIVIL.
MAY 13>

Before Mr. Justice Pearson and Mr. Justice Oldfield. APPEL-

LATE
RAM BARAN RAM (Plaintiff) v. SALIG RAM SINGH (Defendant.)*

[13th May, 1880.J

Land-holder and Tenant Trees. 2 A. 898.

Held that trees accede to the soil and pass to the landholder with the land on
the termination of a tenancy, and unless the tenant uses during the term of

bis tenancy, his privilege, where he has it, of removing the trees, he can not
do so afterwards ; he would then be deemed a trespasser,

Held, also that, where a tenant has been ejected in the execution of the decree

of a R.venue Court for arrears of rent from the land forming his holding, hie

tenancy then terminates, and with it all right in the trees standing on such land

or powtr of dealing with them. A person, therefore, who purchases the rights
and interests of a tenant after bis ejectment in the execution of such a decree can-

not maintain a suit for the possession of the tree standing on the tenant's

holding.

{F., 2 0,0. 281 (283) ; R., 8 A. 467 (472) ; 10 A. 159 (161) : 22 C. 742 (750) ; 1. O.C.
231 (248).]

THE plaintiff in this suit claimed the possession of certain trees as

having belonged to the defendant Harakh Rai, whose rights and interests

had been purchased by the plaintiff at an execution sale. Harakh Rai
had been the tenant with a right of occupancy of the land on which such

trees were standing, but had been ejected previously to plaintiff"s auction-

purchase of such trees, in the execution of a decree for arrears of rent

obtained against him by the defendant Salig Ram Singh, the landholder.

The Court of first instance gave the plaintiff a decree on the ground that

a tenant did not lose his right to the trees standing on his holding, by
reason that he had been ejected from bis holding in the execution of a

decree for arrears of rent. On appeal by the defendant Salig Ram Singh,
the lower appellate Court held that Harakh Rai had lost his right to the

trees by reason of bis ejectment from his holding, and dismissed the

plaintiff's suit.

[897J The plaintiff appealed to the High Court.

Munsbi Hanuman Prasad and Lala Latta Prasad, for the appellant.

Munshi SukhRam, for the respondent.

JUDGMENT.
The judgment of the Court (PEARSON, J., and OLDFIELD, J.,) was

delivered by
OLDFIELD, J. The law may be stated to be that trees accede to

the soil and pass to the landlord with the land, and unless the tenant uses,

during the term of bis tenancy, his privilege, where he has it, to remove
the trees, he cannot do so afterwards ; be would then be deemed a

trespasser.

In this case the tenant had been ejected by bis landlord in execution

of a Revenue Court decree for arrears of rent from the land on which

the trees stand, forming part of his tenant-holding ; his tenancy then

terminated and with it all right in the trees or power of dealing with

' Second Appeal, No. 45 of 1880, from a decree of Maulvi Mahommad Bakhsh,
Additional Subordinate Judgn of Ohazipur, dated the 26th September 1679, reversing a

decree of Munshi Mohan La), Munsif of Balia, dated the 7th June, 1879.
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1880 them. The plaintiff bought the tenant's rights and interests after his
MAY 13. eviction and cannot maintain this suit for possession of the trees.

We cannot allow the contention of the plaintiff's pleader that a

APPEL- tenant in this country has any right in trees standing on the land of his

LATB holding as something distinct from and independent of the tenant-right

CIVIL
kv which he holds the land, so that eviction from the land will not affect

'

his right in the trees. It is difficult to see how he could after eviction

2 A 886
asser^ any such right without being deemed a trespasser. No such right

to trees is reserved by the Kent Act to an ejected tenant, the only right

reserved are by s. 42a, to the growing crops or other ungathered products
of the earth belonging to the tenant, and growing on the land at the

time of his ejectment, and the right to use the land for the purpose of

tending and gathering in such crops or other products paying adequate
rent therefor. The appeal is dismissed with costs.

Appeal dismissed.

2 A. 898.

[898] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

GANRAJ DUBEY (Defendant) v. SHEOZORE SINGH (Plaintiff).*

[13th May, 1880.]

Hindu law - Joint undivided family property Alienation Assent of co-parceners

Stranger.

The member of a joint Hindu family who alienates his rights and interest in

the family property to a stranger in blood thereby incapacitates himself from

objecting to a similar alienation by another member of such family of hia rights
and interests in such property on the ground that such alienation was made
without his consent, and such stranger is not competent to make such objection.
Ballabh Das v. Sunder Das (1) followed.

[R., A.W.N. (1908) 200.]

IN September, 1878, one Kishen having died, his widow Makhtola, as

mother and guardian of bis minor sons, gave one Sheozore Singh a

usufructuary mortgage of Kishen's landed estate, consisting of a one-third

share of certain lands, and delivered possession to him. In November
1878, Kishen brother, Kalahal, mortgaged his own one third share of

such lands and also Kishen's one-third share to one Ganraj, who dispos-

sessed Sheozore Singh of Kishen's share. Sheozore Singh consequently

brought the present suit against Makhtola, in her own name and as

guardian of Kishen's minor sons, and against Kalahal and Ganraj,
for possession of Kishen's share in virtue of its mortgage to him by
Makhtola in September, 1878. The defendant Ganraj contended that the

mortgage to the plaintiff was invalid, as the defendant Makhtola was not

the lawful wife of Kishen. The defendant Kalahal contended that he and
his brother Kishen and a third brother owned and held the land jointly in

equal one-third shares. The Court of first instance held that the defend-

ant Makhtola was the lawful wife of Kishen, that she and the minor sons of

* Second Appeal, No. 43 of 1880, from a decree of Maulvi Muhammad Bukhsh,
Additional Subordinate Judge of Ghazipur, dated the 23rd September, 1879, affirming
a decree of Chaudhri Jagan Natb, Munsii of Saidpur, dated the 30th June, 1879.

(1) 1 A. 429.
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Kishen were entitled to his estate, and that the mortgage to the plaintiff
was good and valid, and gave the plaintiff a decree, which the lower

appellate Court, on appeal by the defendant Ganraj, affirmed. Neither of

the lower Courts determined whether Kishen's estate was separate and
divided property or not.

[899] On appeal to the High Court the defendant Ganraj contended
inter alia, that the alienation of Kishen's share of the joint- family pro-
perty to the plaintiff without the consent of the defendant Kalahal, a
co- sharer of that property, was invalid.

The Senior Government Pleader (Lala Juala Prasad), for the appellant.
Pandib Ajudhiya Nath and Babu Jogindro Nath Chaudhri, for the

respondent.

JUDGMENT.
The portion of the judgment of the Court (PEARSON, J., and

STRAIGHT, J.,) marterial to the purposes of the report was as follows :

PEARSON, J. The plea which constitutes the second ground of the

appeal was not taken in the Court of first instance. There it is true

Kalahal pleaded that Kishen's estate was not a separate one, but not that

the mortgage made by his widow and sons was invalid because it had
been made without his consent ; and Ganraj pleaded that it was invalid

because she was not a lawful wife and his children were illegitimate.

The plea now set up is here for the first time set up, not by Kalahal, who
alone might under other circumstances, i.e., if he bad not by bis own act

incapacitated himself, have been competent to urge it, but by Ganraj, a

stranger to the family, in whose mouth it does not lie, Ballabh Das v.

Sundar Das (1). The second ground of appeal is consequently disallowed.

The appeal is dismissed wibh costs.

Appeal dismissed.

1880
MAT 13,

2 A. 899.

APPELLATE CIVIL.

Before Mr. Justice Oldlield and Mr. Justice Straight.

CHANDRA SEN (Defendant) v. GANGA RAM AND ANOTHER
(Plaintiffs).* [21st May, 1880.]

Hindu Law Joint Hindu family property Alienation by Father Sons' rights.

O, a member of a joint undivided Hindu family consisting of himself and his

sons, having wrongfully converted to bis own use the property of another person,
such person sued him for damages for such conversion, and obtained a [0001
decree in the execution of which G's rights and interests in the family property
were put up for sale and purchased by 0, who in execution .of such decree took

possession of such property, G's sons thereupon sued C to recover their shares

according to Hindu law of such property. Held, per OLDFIELD, J., that,

although the father's debt was not one which the sons were in duty bound to pay,
it might be that, had the family estate passed out of the family under the execu-

tion-sale, the sons could not have recovered it from C, who was an auction-

purchaser and a stranger to the suit against the father. Inasmuch as, however
the claim in that suit was not for a joint family debt, but a personal claim

Second Appeal. No. 1176, of 1879, from a decree of W. Tyrrell, Esq., Judge of

Bareily, dated the 30th July, 1879, affirming a decree of Pandit Indar Narain,
Munsif of Bareily, dated the 26tb May, 1879.

(1) 1 A. 429.

APPEL-

LATE

CIVIL.

2 A. 898.
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1880 against the father, who was alone represented in that suit, and the decree in that

MAY 2>.
suit was against him personally, and it was only his rights and interests that

'

were put up for sale aud purchased by C, the sons were entitled to recover from
C their shares of the family property. Suiaj Bunsi Koer v. Slieoprasad Singh (1)

APPEL- distinguished.

LATE ^er STRAIGHT, J. That the sons were entitled to recover their shares of the

family property, the decree being purely a personal decree against the father,
GlVIL. and his rights and interests only in such property having been put for sale and

purchased by C.

2 A 899
THIS was a suit instituted on behalf of the two plaintiffs, who were

minors, by their uncle as their next; friend, for possession of a two-ninths
share of a certain dwelling house. This house was ancestral property
which had descended to the plaintiff's father Gopal Das, and bis two
brothers in equal one-third shares. On the 31sb July 1878, the rights and
interests of Gopal Das in the house were put up for sale in the execution

of a decree for money, which one Bam Kinkar had obtained against him
in a suit for damages for wrongfully converting to his own certain jewels

belonging to Bam Kinkar. Such rights and interests were purchased by
the defendant in this suit. The defendant having taken possession of one-
third of the house, the present suit was brought against him by the plaint-

iffs for possession of their shares of such one-third. The defendant
contended that the suit was not maintainable, inasmuch as the family

property of the plaintiffs and their father had been put up for sale in the

satisfaction of a debt incurred by their father for their support, and the

defendant had purchased the property in good faith. The contention that

the debt had been incurred for the support of the plaintiffs was based

upon the allegation that Gopal Das had converted the property of Bam
Kinkar to his own use in order to maintain himself and bis children

during a time of famine. The Court of first instance disallowed this

contention and gave the plaintiffs a [901] decree, which, on appeal by
the defendant, the lower appellate Court affirmed, disallowing the same
contention.

On appeal to the High Court the defendant contended that the

property had passed to him and could not be recovered, as he was a

stranger to the proceedings against Gopal Das and had purchased in good
faith.

Lala Lalta Prasad and Mir Zahur Husain, for the appellant.
Munshi Hanuman Prasad, for the respondents.

JUDGMENTS.
The following judgments were delivered by the Court :

OLDFIELD, J. The plaintiffs are two minor sons of one Gopal : the

latter misappropriated some jewels which were pledged to him by one
Bim Kinkar, who brought a suit against him for damages and obtained a

decree, and in its execution caused his judgment-debtor's rights and inter-

ests in a joint ancestral house to be sold and appellant became the

purchaser. Plaintiffs sue to recover their shares of the house. Both

Courts have decreed the claim, and we consider that the appeal fails.

The law is that, when joint ancestral property has passed out of the

joint family under a'sale in execution for a father's debts, his sons by
reason of their duty to pay his debts cannot recover the property, unless

they show that the debts were contracted for immoral purposes and

(l) 5 C. 148.
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that the purchaser had notice that they were so contractad and a purcha-
ser at an execution-sale being a stranger to the suit, if he has not notice

that the debts were contracted for. immoral purposes, is not bound to

make inquiries beyond what appears on the face of the proceedings
Suraj Bvnxt Koer v. Sheo Prasad Singh (1).

In the case before us the debt is not one which the sons were in

duty bound to pay, but it may be that, bad the property passed out of

the family under the sale in execution of the decree, they could not reco-

ver it from the appellant, who is an auction-purchaser and a stranger to

the suit
;

but an examination of the suit and decree and execution-

proceedings shows that no more than the right, title, and interest of the

judgment- debtor in the property [902] passed under the execution sale.

The claim was not for a joint family debt, but a personal claim against

Gopal, who was alone represented in the suit, and the decree was against
him personally for a money claim, and it was only his right, title, and
interest that was put up for sale and bought by the appellant. I would
dismiss the appeal with costs.

STRAIGHT, J. I concur in the judgment of my honourable colleague

entirely OD the ground that the decree was purely a personal one against

Gopal, and that all that was put up and brought to sale was his right,

title, aud interest. The appeal should be dismissed with costs.

Appeal dismissed.

2 A. 902.

APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.

CHIMMAN SINGH (Plaintiff) v. SUBRAN KUAR AND OTHERS
(Defendants).* [26th May, 1880.J

Act XL of 1858. s. 18 Mortgage by certificate-holder without sanction Act IX oj 1872

(Contract Act), 3. 23.

A mortgage by a person holding a certificate of administration in respect of the

estate of a minor under Act, XL of 1858, of immovable property belonging to the

miror, without the sanction of the Civil Court previously obtained, is void, with
reference to e. 18 of that Act and s. 23 of the Indian Contract Act, even though
the mortgage-money was advanced to liquidate ancestral debts and to save

tvnceeiral property from sale in the execution of a decree.

The facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court.

Lala Lalta Prasad and Munshi Kashi Prasad, for the appellant.
Mr. Niblett and Babu Beni Prasad, for the respondents.
The High Court (STUART, C. J., and OLDPIBLD, J.) delivered the

following

JUDGMENT.
The widows of Thamtnan Singh and guardians of bis son the plaintiff,

and of another son, Sirdar Singh, since deceased, executed on 19ch July

1870, three deeds of mortgage of property left by Thamman Singh in favour

*
First Appeal, No. 18 of 1879, from a decree of Miulvt Abdul Qiyum Khan,

Subordinate Judge of Bareilly, dated the 13th December, 1678.

(1) 5 C. 148.
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LATE

CIVIL.

2 A. 902.

of the defendants or persons now represented by defendants. The sons of

Thamman Singh were [903] minors, and the widows had obtained a certi-

ficate under Act XL of 1858 in respect of the minors' estates. The plain-

tiff has brought this suit on attaining majority to set aside these deeds on
the ground of their illegality and to recover possession of property con-

veyed by two of them. The deeds are (i) mortgage of 10 biswas in

Dharanpur, (ii) mortgage of 10 biswas in Beharipur, (iii) mortgage of

35 biswas 4 biswansis of resumed muafi land in Dharanpur ; and a ground
taken by the plaintiff in tbe Court below was that the widows had no

power to make the mortgages without the sanction of the Civil Court. The
defence is that the money was advanced by defendants on the mortgages
to satisfy ancestral debts and to save from sale in execution of decree the

ancestral property which had been attached and put up for sale. The
Court below has held that tbe ground urged by the plaintiff was not one

on which the deeds could be set aside, and has found this defence to be

good in respect of the first and second deeds, but not in respect of the

third, and tbe Court decreed the claim only in respect of the third deed.

There are separate appeals preferred by both parties.

The plaintiff has again urged in appeal that the deeds are invalid

with reference to the provisions of Act XL of 1858, and this plea is good
and disposes of both appeals. The deeds of mortgage were executed by
persons holding a certificate under Act, XL of 1858 without the sanc-

tion of tbe Civil Court previously obtained, and the contracts so made are

void with reference to s. 23, Indian Contract Act, since their object
is of such a nature that if permitted it would defeat the provisions of

s. 18, Act XL of 1858, which enacts that no person taking a certificate

under the Act shall have power to sell, mortgage, &c., without the order

of the Civil Court previously obtained. Tbe following cases in point

may be referred to : S.A. No. 180 of 1870, decided the 25th March,
1870 (1) ; S.A. No. 1078, in 1878, decided the 17th April, 1879 (1) ;

Surut Chander Chaiterjee v. Ashootosh Ghatterjee (2) ; Dabee Dut Shahoo
v. Subodra Bibi (3). The appeal on the part of the plaintiff is decreed

with costs, and that on the part of defendants is dismissed with costs.

I A. 904.

[904] APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfreld.

KARMAN BIBI AND OTHERS (Petitioners) v. MISRI LAL (Plaintiff).*

[27th May, 1880.]

Addition of Parties Appeal Act X of 1877 (Civil Procedure Code), ss. 32, 588 Act

XII o/l 879, s. 90 (2).

An order refusing an application, under s. 32 of Act X of 1877, by a person to

be added as a defendant in a suit is not appealable.

[F., 21 C. 539 (541) ;
12 O.P.L.B. 41 (52).]

ONE Karman Bibi and certain other persons applied, under s. 32 of

Act X of 1877, to be joined as defendants in a suit brought by one

* First Appeal, No. 43 of 1880, from an order of Rai Phagwan Prasad, Bubordinate

Judge of Azamgarh, dated tbe 6th March 1880.

(1) Unreported. (2) 24 W.R. 46. (3) 25 W.R. 449.
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Misri Lai which was pending in the Court of the Subordinate Judge of

Azamgarh. The Subordinate Judge refused this application, holding that

the rights and interests of the applicants could not be dealt with in the

suit, and that if they were made defendants, there might be a misjoinder
of parties, and bhe plaintiff in the suit would be necessarily burdened with

costs.

Karman Bibi and the other applicants appealed against this order

to the High Court.

Mir Akbar Husain, for the applicants.

Lala Lalta Prasad, for the respondent.

JUDGMENT.
The judgment of the Court (PEARSON, J., and OLDFIBLD, J.) was

delivered by
PEARSON, J. Under s. 538, Act X of 1877, as amended by Act XII

of 1879, orders under s. 32 striking out or adding the name of any person
as plaintiff or defendant are appealable ; but the order which is the subject

of the present appaal is not an order of the kind above mentioned. It ia

an order refusing bo make the appellants defendants in the suit ; and there

is no provision in the law for an appeal from such an order. The appeal
is therefore disallowed with costs.

Appeal dismissed.

2 A. 905.

[905] APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Straight.

1880
MAY 27.

HARI SINGH (Defendant) v. BALDEO SINGH AND ANOTHER (Plaintiffs).*

[27th May, 1880.]

Suit of the nature cognizable in a Small Cause Court Haq-i-ohaharum Second

Appeal.

A eutt by a zamindar for one-fourth of the price of trees out by tenants is, when
based upon oontraot, one of tha nature cognizable in a Court of Small Causes,
and consequently, where the amount claimed is under five hundred rupees, no
second aopeal lies in such a suit. The principle laid down in NanJcu v. The
Board of Rtvenue (I), followed.

THE plaintiffs in this suit claimed from the defendant Es. 9-4-0,

being one-fourth of R?. 37, the price of certain trees cut down and sold by
the defending The plaintiffs were the zamindars of the land on which
the trees were situated and claimed as such, the defendant being the occu-

pancy-tenant of such land. The plaintiffs based their claim on a
"
razi-

nama "
dated the 10 h August, 1871, and village administration-paper in

which the substance of this instrument had been recorded. This
"
razi-

namn " was executed by the defendant and other tenants, who agreed

therein, that when any tenant cub down and sold any trees situated on his

holding, the zamindars should be allowed one-fourth of the sale price. The

village administration-paper contained a declaration to the effect that the

zemindars were entitled to one-fourth of the price of any trees cut down
and sold by bhe tenants. The Court of first instance dismissed the suit.

On appeal by the plaintiffs the lower appellate Court gave them a decree.

* Second Appeal. No 126 of 1880, from a decree of Maulvi Abdul Qtyum Khan,
Subordinate Judge of Bareilty, dated the 29ih September, reversing a decree of Shah
Ahmad-ullah, Munsif of the Suburbs of Bareilly. dated the 18th July, 1879.

(1) 1 A. 444.
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1880 The defendant appealed to the High Court. On behalf of the respond-
MAY 27. ents it was contended that the suit was one of the nature cognizable in a

Court of Small Causes, and consequently no second appeal in the suit

APPEL- would lie.

L^TE Munshi Hanuman Prasad, for the appellant.

p Babu Oprokash Chandar Mukarji, for the respondents.

JUDGMENT.

[906] The judgment of the Court (Oi DFIELD, J., and STRAIGHT, J.,)

was delivered by
STRAIGHT, J. The lower appellate Court has found that the razi-

nama was duly and properly executed ; in other words, that the defendant

agreed in writing to allow the plaintiffs "haq-i-chaharum." The suit was
therefore money due upon a contract and of a nature of cognizable by a

Small Cause Court. Accordingly no second appeal lay to this Court, and
the preliminary objection taken by the respondents' pleader must prevail.

Our attention was called at the hearing to the case of Nanku v. The
Board of Revenue (1), but the view we are now taking is in no way incon-

sistent with, on the contrary is entirely in accordance to, the principle

laid down in that case by the Court at large. The appeal is not entertain-

able and must be dismissed with costs.

Appeal dismissed.

2 A. 906.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

CHANDIKA SINGH AND ANOTHER (Defendants') v. POHKAR SINGH
(Plaintiff)* [31st May, 1880.]

Joint Mortgage Foreclosure.

Where a mortgage of an estate is a joint one and there is no specification in it

that any individual share or portion of a share of such estate is charged with the

repayment of any defined proportion of the mortgage-money, but the whole
estate is made responsible for the mortgage-money, it is not competent for the

mortgagee to treat a sum paid by one of the mortgagors as made on such mort-

gagor's own account in respect ofwhat might be calculated as bis reasonable share
of the joint debt and to release his share from further liability. Where, therefore,
in the case of such a mortgage, the mortgagee, in taking foreclosure proceed-

ings, exempted the person and share of the mortgagor so payinga nd proceeded
only against the other mortgagors, and, the mortgage having been foreclosed,

sued the other mortgagors for the possession of their shares of such estate. Held
that, the foreclosure proceedings being irregular, the suit was not maintainable.

[Diss., 28 A.. 174(179)<F.B.) = 2 A.L.J. 630 = A.W.N. (1905). 244; R., 3 G.P.L.B. 3 (5);

3 O.C. 8 (11) (F.B.) ; D., 5 A. 257 (258) = A.W.N. (1883) 10 ; 15 B. 186 (189),]

THE facts of this case are sufficiently stated for the purposes of this

report in the judgment of the High Court,

[907] Babu Jogindra Nath Chaudhri and Maulvi Obeid-ul-Rahman,
for the appellants.

Munshi Hanuman Prasad, for the respondent.

* Second Appeal, No. 179 of 1880, from a decree of Pandit Jagat Narain, Subordi-
nate Judge of Cawnpore, dated the 13th December 1879, affirming a decree of Maulvi
Sakhawat All, Munsif of Akbarpur, dated the 16th September, 1878.

(1) 1 A. 444.
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JUDGMENT. 1880

The judgment of the Court (PEARSON, J., and STRAIGHT, J.,) was MAY 31

delivered by
STRAIGHT, J. This is a suit for possession of a one pie share of APPEL-

mauza Eai, pargana Ghatanpur, upon the basis of a mortgage dated the LATE
2nd July, 1869, and a foreclosure proceeding of the 23rd May, 1878. QIVIL
Both the lower Courts decreed the claim and the defendants now appeal.
The short facts are that the appellants with one Shankar Singh executed

2 A 9flB
a conditional sale-deed to the plaintiff-respondent on the 2nd July, 1869,
for a period of four years, of their one and one-half pie share of mauza
Kai for an advance of Es. 125. Some time afterwards Shankar Singh
paid Es. 62 principal and interest to date, as representing one-third of the

mortgage amount due, and the mortgagee-respondent accepted it as such
and endorsed the receipt on the deed. The appellants failed to pay the balance

then remaining and foreclosure proceedings were taken against them alone,

Shankar Singh and his half-pie share being exempted. The usual notice

was given, and when the required twelve months' grace had elapsed, the

proceeding was recorded on the 23rd May, 1878, upon which the present
suit was instituted. The appellants contend that as the mortgage was
joint and the share of Shankar Singh was equally liable with their own
for the joint debt, that the foreclosure proceedings were irregular in that

he was nob made a party, and that the present suit is not maintainable.

We are of opinion that this plea must prevail. The mortgage was
clearly a joint one, and there is no specification in it that any individual

share or portion of a share is identified to and charged with the repay-
ment of any defined proportion of the money advanced. The liability of

the mortgagors was mutual and indivisible in that their property, as a

whole, was made responsible for the debt. We therefore do not think it

was competent for the mortgagee to treat a sum paid by one of the

mortgagors as made on such mortgagor's own account in respect of what

might be [908] calculated as his reasonable share of the joint indebted-

ness and to release his share from further liability. Such payment could only

properly be treated as made for the whole of the mortgagors and ought to

have been carried to the credit of all of them in reduction of the principal

sum jointly due. Consequently the plaintiff-respondent was not justified

in exempting the half-pie share of Shankar Singh from the foreclosure

proceedings and in directing his claim against the property of the appel-
lants alone. The present suit cannot under the circumstances, be
entertained. The appeal is decreed with costs.

Appeal allowed.

2 A. 908.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Straight.

AKBARI BEGUM AND OTHERS (Defendants), v. WILAYAT ALI

(Plaintiff).* [31st May, 1880.]

Remand Objection to finding Appellate Court, powers of Act Zo/1877 (Civil Pro-
cedure Code), ss. 566, 567, 578 Error or Irregularity.

Held, that an appellate Court is not bound to accept a finding returned to it

by a Court of first instance under s. 566 of Act X of 1877 merely because no

* Second Appeal, No. 169 of 1380, from a decree of Maulvi Nasir Ali Khan, Sub-
ordinate Judge of Sahaeanpur, dated the 18th November, 1879, reversing a deoiee of

Munshi Baij Nath, Munsif of Muzaffarnagar, dated the 12th March, 1879.
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objections to such finding are preferred, but is competent to examine the
evi lence on which such finding is founded and to satisfy itself that it is correct

and fit to be acaepced. Noorun v. Khodi Baksh (I) dissented from ; Raton
Sn.<7/i v. Wazir (2) followed.

H, Id also that, assuming that an appellate Court, in deciding a case in a

manner inconsistent with, and opposed to, the finding returned to it by the

Court of fi-st; instance under that section, in the absence of objections, acted

irregularly, its decree could not be reversed or the case remanded on account of

such irregularity, such irregularity not affecting the merits of the case or the

jurisdiction of the Court.

[P., 6 A. 383 (3'84)
= A W.N. (1884), 127 ; 6 A. 391 (392) = A.W,N. (1884), 129.]

THIS suit, in which the plaintiff claimed a right of way over land

belonging to the defendants, was dismissed by the Court of first instance on
the 1 2th March, 1879. On appeal by the plaintiff fche lower appellate Court,
on the 29. h August, 1879, remanded the case to the Court of first instance

for the trial of certain issues, under the provisions of s. 566 of Act X of

1877, fixing a period of one week for objections to the finding of the Court
of first instance. The [909J finding of the Court; of first instance was
adverse to the plaintiff's claim, but the plaintiff did not prefer any memo-
randum of objections to such finding. The lower appellate Court in due
course proceeded to determine the plaintiff's appeal, and, refusing to accept
the finding of the Cjurt of first instance, recorded a finding to the contrary
and reversed the decree of the Court of first instance, and gave the

plaint ff a decree.

Tne defendants appealed to the High Courb. Ib was contended on their

behalf that the lower aupellate Courb was not; compete it bo decide the

suit contrary to the finding of the Court of first instance, the plaintiff

having t-ik^n no written objections to such finding.

Mr. Hill, Shah Asad AH, and Shaikh Maula Bakhsh, for the

appellants.
Patdib Bishambhar Nath, for the respondent.

JUDGMENT.
The judgment of the Court (PEARSON, J., and STRAIGHT, J.,) so far

as it relate 1 to thin contention, was as follows :

PEARSON, J. Toe rmin contention of the learned counsel for the

appellants was outside the grounds of the appeal. He contended that the

lower aprella'e Court; was bound to accept the finding returned to it by
the Court of firs'j instance under s. 566, Act X of 1877, because no

objections t-hereto were pr^?ented in the form of a memorandum within the

time allowed, and was not free or competent to decide the case in a manner
inconsistent with and oppjsed to such finding. In support of his contention

be referred us to a decision of a B jnch of this Court (Morgan, C. J., and

Pe-aison, J.), dite-i 29.h June, 1866 (l). In the case then decided it was

pleaded in appeal that,
"
no objection having been raised on the part of

the reapon tent against the Munsif's decision, under s. 354, it was impro-

per to awari a deciee for fourteen bighas and six biswansis of the resumed
muafi land

"
; and the plea was allowed, and that portion of the Munsif's

judgment vsh'ch haJ not been objected to was restored. Bub the question
as to the metning nn \ intention of the terms of s. 354, Act VIII of 1859 and
a. 567, Act X of 1877, has since 1866 been not unfrequenMy considered, and
thH ruling of 1S66 his not been followed. A Full Bench decision Ratan

Singh [910] v. W'Zir (2) held that, when a memorandum of objections

(1) H. C. B. N.W.P. 1866, p. 50. (2) 1 A. lt-5.
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had not been presented by a party, he might with the permission of the

Court urge them orally at the hearing. In the case now before us it may
be that the Subordinate Judge allowed objections to the Munsif's finding

on remand to be taken orally. But even if no objection to ib was preferred
in writing or orally, we are oot of opinion that the lower appellate Court's

duty was to accept it blindly, without examining the evidence on which
it was founded and satisfying itself that it was correct and fit to be

accepted.
No doubt an appellate Court would hesitate to set aside such a

finding in the absence of objections, and would deem it proper to record

its reasons at length for coming to a contrary conclusion. In the present
case the Subordinate Judge has fully stated the grounds on which he differs

from the Munsif, and makes it clear that he has given a close and intelli-

gent attention to the points in issue and the evidence relating to them.

It is impossible to hold that his action has contravened the terms of

s. 567 of the Code, which merely direct that
"
after the expiration of the

period fixed for presenting such memorandum, the appellate Court shall

proceed to determine the appeal.
" But even bad we been of opinion that

the lower appellate Court's action in the matter was irregular, we should

be precluded from reversing its decree or remanding the case on account

of the irregularity which is not of a nature affecting the merits of the

case or the jurisdiction of the Court.

2 A 910.

CRIMINAL JUEISDICTION.

Before Mr, Justice Oldfteld.

EMPRESS OP INDIA v. ILAHI BAKHSH. [31st May, 1880],

Inquiry into case triable by Court of Session Commitment,

Held, where a Magistrate had tried H case exclusively triable by a Court of

Session, and the conviction of the Accused person and the sentence passed upon
him at such trial were for that reason annulled by the Court of Session, but the

proceedings held at such trial were not annulled that such Magistrate might
commit the accused person to the Court of Session on the evidence given before

him at such trial.

[D., 36 M. 321 = 13 Cr. L.J. 778= 17 Ind. Gas. 410-23 M.L.J. 368 = 13 M. L.T.
116 = (1912)M.W.N. 1243.]

[911] THIS was a reference to the High Court by Mr. C. J. Daniell,

Sessions Judge of Moradabad, under s. 296 of Act X of 1872. One Ilahi

Baksh preferred a complaint to Mr. J. J. D. LaTouche, Magistrate of the

first class, charging a certain person with robbery. That officer, being of

opinion that such charge was false and made with intent to injure such

person, proceeded to try Ilahi Bakbsh for the offence of making a false

charge of an offence punishable with imprisonment for seven years, an

offence punishable under s. 211 of the Indian Penal Code, and on the

28th January, 1880, convicting him of such offence, sentenced him to

one year's rigorous imprisonment. On appeal by Ilahi Bakhsb, the Court

of Session annulled the conviction and sentence on the grounds that

the Magistrate was not competent to try an offence committed against

his own office or person, and that Ilahi Bakhsh was charged with

committing an offence exclusively triable by the Court of Session. The
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1880 Magistrate thereupon without further inquiry committed Ilahi Bakhsh
MAY 31. for trial to the Court of Session, stating in his committing order that the

grounds of committal were set forth in his decision of the 28th January,

CRIMINAL 1880. Mr. C. J. Daniell, the Sessions Judge, was of opinion that the

JURISDIO comm ifcm0Dt' was illegal and should be quashed. His reasons for so think-

ing appear from the following extract from his letter referring the case
'

to the High Court :

"
The decision alluded to is that given in the trial

concluded on the 28th January, which trial the Sessions Judge had on
3rd April quashed, as being irregular and held by a Magistrate who was
not competent to hold it. If it were otherwise regular, this order of the

Sessions Judge would deprive the 'evidence taken in the trial of Ilahi

Bakhsh held in January of any value, but it appears to me to be opposed
to the provisions of Chapter XV of the Criminal Procedure Oode, that a

Magistrate should commit an accused person on evidence which has not

been taken for the purposes of the commitment, but for the purpose of

holding a trial, more specially as that trial was itself illegal. It appears
to me that none of the provisions of Chapter XV have been observed in the

inquiry into this case, and I do not consider myself at liberty to go on
with a trial thus commenced or pass a sentence either of acquittal or con-

viction. Any sentence passed would be of doubtful legality."

OKDER.

[912] The following order was made by the High Court :

OLDFIELD, J. The commitment is not vitiated because the Joint

Magistrate did not commence a fresh inquiry and take evidence de novo.

The inquiry and the evidence at the trial are sufficient for the purposes of

commitment. The proceedings held at the trial were not set aside by the

Judge, whose order only set aside the conviction and sentence of

the accused, and though those proceedings could not form the basis of a

conviction by the Magistrate, there is no reason why a commitment by the

same Magistrate should not be based on them. In the analogous case when
in the course of a trial the Magistrate finds that he must commit the

accused to the Sessions Court, s. 221 of the Criminal Procedure Code
directs that he

"
shall stop further proceedings under this Chapter (i. e.,

Chapter XVII, for trial of warrant cases) and shall commit the prisoner
under the provisions hereinbefore contained," that is, under the provisions
contained in Chapter XV. This direction does not mean that the Magis-
trate is to commence the inquiry and take the evidence de novo, since his

procedure under Chapter XVII in the matter of examination of the

complainant and witnesses has been conducted under ss. 190 to 194 of

Chapter XV (see s. 214), but only that the further procedure necessary
for commitment shall be taken as directed in Chapter XV. Moreover trial

is not vitiated by mere irregularity in the proceedings up to trial. The

Judge should proceed with the trial.
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Acceptor. PAGE
See HUNDI, 1 A. 392.

Accomplice.
See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 2 A. 260, 386.

Acknowledgment.
(1) For sufficiency of, by agent See LIMITATION ACT (IX OF 1871), 1 A. 642.

(2) of mortgagor's title and his right of redemption See LIMITATION ACT (IX
OF 1871). 1 A. 117.

(3) See LIMITATION, 1 A. 425. 683 ; 2 A. 443.

Acquiescence.

(1) See ESTOPPEL IN PAIS, i A. 82.

(2) See EXECUTION OF DECREE, i A. 368.

Acquittal.
See CRIMINAL PROCEDURE CODE (ACT X OF 1872), i A. 139, 610.

Act XVIII of 1850 (Judicial Officers' Protection).

S. 1 Jurisdiction Good Faith. Under the provisions of s. 1 of Act XVIII of

1850, no person acting judicially is liable for an act done or ordered to be
done by him in the discharge of his judicial duty within the limits of his

jurisdiction. In such a case the question whether he acted in good faith

does not arise. MEGHRAJ v. ZAKIR HUSAIN, 1 A. 280 ... 190

Act XXI of 1850 (Caste Disabilities Removal).
See HINDU LAW (MINORITY AND GUARDIANSHIP), i A. 549.

Act VIII of 1851 (Indian Tolls).

See PENAL CODE (ACT XLV OF i860), i A. 527.

Act XIII of 1855 (Fatal Accidents).

See RAILWAYS ACT (XVIII OF 1854), 1 A. 60.

Act XXXV of 1858 (Lunacy Courts).
8. 9 Act XIX of 1873, ss. 194, 195 Lunatic Court of Wards. 8. 9 of Act

XXXV of 1858 and s. 195 of Act XIX of 1873 do not render it imperative
on the Court of Wards to take charge of the estate of a person adjudged
by a Civil Court, under Act XXXV of 1858, to ba of unsound mind, but

merely confer on that Court a power so, to do. Until the Court of Wards
exercises that power, the appointment by the Civil Court of a manager of

the lunatic's property, under s. 9 of Act XXXV of 1858, is valid. MANO-
HAB LAL v. GAURI SHANKAR, i A. 476=2 Ind. Jur. 354 ... 827

Act XL of 1858 (Minors).!

S. 18 Mortgage by certificate-Jiolder witlwut sanction Act IX of 1872, s. 23- A
mortgage by a person holding a certificate of administration in respect of

the estate of a minor under Act XL of 1858 of immoveable property belong-

ing to the minor without the sanction of the Civil Court previously obtained
is void with reference to s. 18 of that Act and s. 23 of the Indian
Contract Act, even though the mortgage-money was advanced to liquidate
ancestral debts and to save ancestral property from sale in the execution
of a decree. CHIMMAN SINGH v. SUBRAN EUAR, 2 A. 902 ... 1167

Act X of 1859 (Bengal Rent).
Ss. 3, 4 Act XVIII of 1873, ss. 5, 6 Rent in kind (bhaoli)

-Enhancement of

rent Tenant at a fixed rate. A rent in kind (bhaoli) which, though it

varies yearly in amount with the varying amount of the yearly produce, is

fixed s to the proportion it is to bear to such produce, is a fixed rent

within the meaning of s. 3 of Act X of 1859 (corresponding with s. 5 of

Act XVIII of 1878). A tenant, therefore, in a permanently settled district

holding his land at such a rent is entitled to claim the presumption of law
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Act X of 1859 (Bengal Rent) (Concluded). PAGE
declared in s. 4 of Act X of 1859 (corresponding with s. 6 of Act XVIII of

1873), if be proves that, for a period of twenty years next before the com-
mencement of the suit to enhance his rent, he has paid the same proportion
of the produce of his holding. HANUMAN PABSHAD v. KAULESAB
PANDEY, 1 A. 301 ... 205

Act XV of 1869 (Patents).

8s. 19, 23, 34 Suit for infringement of patent
" Public or actual

"
user

Measure of damages Particulars. Held, by the Court, in a suit, under
Act XV of 1859, for the infringement of a patent, where the plaintiff had
been in the habit of licensing the use of his invention, that the loss of the
amount paid for such license was the measure of damages.

Per 8PANKIE, J. Tha meaning of the words "
publicly or actually used " in

s. 23 of Act XV of 1859 discussed.

Held per SPANKIE, J. That, where the defendant did not allege in his

written statement that the invention was publicly used at certain places

prior to the date of the petition for leave to file the specification, but was
allowed to give evidence that the invention was so used at such places,
the plaintiff was not bound before trial to have called upon the defendant
to supply the particulars as to such places, and such evidence was not
admissible. SHEEN v. JOHNSON, 2 A. 368 ... 798

Act XXVII of I860 (Collection of Debts on Succession),

(1) Debts Certificate to collect debts Alienation of the estate of a deceased person

for the payment of his debts Succession. Where a person to whom a

certificate had been granted under Act XXVII of 1860, to collect the debts

due to the estate of a deceased Hindu, but who had no share or interest

in such estate, contracted a debt for the purpose of paying debts due from
such estate, and charged such estate with the payment of such debt, held

that the creditor could not by virtue of the acts of such person claim to

recover the moneys advanced by him to such person from the heirs and
estate of the deceased, even though such moneys had been applied to the

liquidation of debts of the deceased. MONIA v. BALAK RAM, 2 A. 513 ... 899

(2) See CIVIL PfiOCEDUBE CODE (ACT VIII OP 1859), 1 A. 686.

(3) Ss. 5, ^Certificate for collection of debts Security Appeal. No appeal

impugning the order of a District Court requiring security from the person
to whom it has granted a certificate, uader Act XXVfl of 1860, lies under
that Act to the High Court. Semble, that, in proceedings under Act

XXVII of I860, a review of judgment is admissible. In the matter of the

petition of EUKMIN, 1 A. 287

Act VI of 1861 (Commencement of Penal Code).
See ACT XVII OP 1862 (REPEALING ENACTMENTS BELAT1NG TO CBIMINAL

LAW), 1 A. 599.

Act IX of 1861 (Minors).
8s. 1, 6 Fresh application Guardian Minor Power to appoint Previous

ordtrs not conclusive. A Court is not precluded from entertaining a fresh

application for the guardianship of a minor under s. 1, Aot IX of 1661, by
the circumstance that a previous application of the same sort has been
refused. NEHALO v. NAWAL, 1 A. 428 = 2 Ind. Jur. 146 293

Act XVII of 1862 (Repealing Enactments relating to Criminal Law*.

8s. 1,2,4 Act I of 1868. ss. 3, 6 Beg. IV of 1797, s. 3 Act XLV of 1860,
. 302 Act VI 0/1861 Act VIII of 1868 Act X of 1872. Up to the

1st January 1862 a person committing the offence of murder was liable to

trial and punishment under the Regulations. By Act XVII of 1862, the

Regulations prescribing punishments for offences were repealed
"
except as

to any offence committed before the 1st January 1862.
"

By the same Act
it was declared that no person who should claim the same should be

deprived of any right of appeal or reference which he would have enjoyed
under such Regulations. By s. 6 of Act I of 1868, the repeal of an Act

does not affect any thing done, or any offence committed, or any fine or

penalty incurred before the repealing Act shall have come into operation.
Under the provisions of this section the repeal of Act XVII of 186i by Act
VIII of 1868 and Act X of 1872 did not, in respect of offences committed
before the 1st January 1862, aflect the penalties prescribed by such Regu-
lations, nor were any of the Regulations prescribing punishments for
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Act XVII of 1862 (Repealing Enactments relating to Criminal Law)
(Concluded). PAQR

offences, which were in force before the passing of Act XVTI of 1862,

repealed in respect of offences committed before the 1st January 1862,

prior to the passing of Act I of 1868. Held accordingly, where a person
committed murder in the year 1855, that such person was punishable
under the Regulations.

Held, also, that, inasmuch as puob right as the right of reference given by s. 3

of Reg. IV of 1797 accrues on conviction, and therefore in the present
case bad not accrued before Act XVII of 1862 was repealed, it is doubtful
whether a person convicted of murder committed before the 1st January,
1862, has such right. EMPRESS OF INDIA v. MULUA, 1 A. 599 = 2 Ind.

Jur. 723 ... 416

Act XIX of 1863 (Partition of Revenue-paying Estate).

8s. 8 and 9 See RES JUDICATA, 2 A. 294.

Act VI of 1864 (Whipping).

Ss. 2, 3 -Act XLV of 1860, ss. 378, 411 Punishment Whipping Theft

Dishonestly receiving stolen property Act X of 1872, ss. 501,505 Security

for good behaviour . P was convicted by a Magistrate of the first class of

dishonestly receiving stolen property. He confessed on his trial that he
had twice previously been convicted of theft. lie was sentenced to be

whipped, to be rigorously imprisoned, and, on the expiration of the term
of imprisonment, to furnish security for good behaviour. Held tbat the

offence of theft not being the same off moe as that of dishonestly receiving
stolen property, the punishment of whipping was illegal.

Held also, with some hesitation, that there was evidence as to general
character adduced before the Magistrate which justified him in dealing
with P under s. 505 of Act X of 1872.

Held also that the order requiring security should not have formed part of

the sentence for the offence of which P was convicted. A proceeding should

have been drawn out representing that the Magistrate was satisfied, from
the evidence as to general character adduced before him in the case, that

P was by repute an offender within the terms of s. 505 of Act X of 1872,

and therefore security would be required from him, and an order should

have been recorded to the effect that, on the expiry of imprisonment, P
should be brought up for the purpose of being bound. EMPRESS OF
INDIA v. PABTAB, l A. 666 ... 465

Act XI of 1865 (Motussil Small Cause Courts).

(1) 8. 6 See CONTRACT ACT (IX OF I872J, 2 A. 671.

(2) 8s. 20, 51 -See SMALL CAUSE COURT, 1 A. 624.

(3) Ss. 45, 51 Principal and Surety -Clerk of the Small Cause Court Bond for

performance of duties of office
- Liability of surety Smdl Cause Court

Judge Principal Sudder Amin (Sutordinate Judge) Jurisdiction Reid

tbat, in permanently inves-ting under s. 51 of Aot XI of 1965 the Judges of

the Courts of Small Causes at Agra, Allahabad, and Benares with the

powers of a Principal Sudder Amin (Subordinate Judge), the Local Govern-
ment did not exceed its power or contravene the law, although the occa-

sional investiture of Small Cause Court Judges by name from time to time

with the powers of a Principal Sudder Amin my have been the mode of

prpcedure contemplated by the Legislature as the one likely to be ordi-

narily adopted.
The defendant and J. W. C., Clerk of the Small Cause Court at Allahabad,

entered imo a bond to the Judge of the Small O^use Court, as well as to

his succes'ors in office, in a certain sum as security for the true and faith-

ful performance by J. W. C. o!h :

s duties as Clerk of the said Court, and for

his well and truly accounting for all moneys entrusted to his keeping s

such Clerk of the Court. Held, in a suit against the defendant as surety,
tbat he was liable for misappropriation by J. W. C. of moneys arising from

sales of moveable property held in execution of decrees passed by the Judge
of the, Small Cause Court in the exercise of his powers as Subordinate

Judge, and tbat, had the Small Cause Court Judge not been invested at

the time of the execution of the bond with the powers of a Subordinate

Judge, the defendant's liability in respect of suoh moneys would not have

been thereby affected. CRO8THWAITE v. HAMILTON, 1 A. 87 ... W
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Act XX of 1865 (Pleaders and Mukhtars). PAGE

(1) Suspension of a pleader ]or misconduct Special leave to appeal. The High
Court, acting regularity within its jurisdiction, suspended a pleader from

practice for misconduct. The Judicial Committee, not being prepared to

say from the materials before it, that the High Court's conclusion on a

pure question of fact was wrong, refused to grant special leave to appeal.
It would not have followed, even if more doubt had been entertained on
such a question, that an appeal would have been granted against Judges
so acting. In the matter of F. W. QUARRY, 2 A. 511 (P.O.) = 7 I. A. 6 =
4 Sar P.C J. 99 ... 897

(2) 8. 37 See PRE-EMPTION, i A. 709.

Act I of 1868 (General Clauses).

(1) 8s. 3, 6 See ACT XVII OF 1862 (REPEALING ENACTMENTS RELATING
TO CRIMINAL LAW), l A. 599.

(2) S. 5 See GRIM. PRO. CODE (ACT X OF 1872), 1 A. 461.

(3) S. 6 See CIV. PRO. CODE (ACT X OF 1877), 2 A. 74, 785.

(4) 8. 6 See REGISTRATION ACT (III OF 1877), 2 A. 851.

(5) S. 6 Act X of 1877 Execution of Decree Appeal Act VIII of 1859

Repeal Pending Proceedings. The holder of a decree for money applied
for the attachment in the execution of the decree of certain moneys deposit-
ed in Court to the credit of the judgment-debtor. Oo the 4th June 1877
the Court of first instance refused the attachment on the ground that the
decree directed the sale of certain immoveable property for its satisfaction

and awarded no other relief. The order of the Court of first instance was
affirmed by the lower appellate Court on the 4th August 1877. Act X of

1877. repealing Act VIII of 1859, and Act XXIII of 1861, came into force on
the 1st October 1877. On the 13th November 1877, the decree-holder

applied to the High Court for the admission of a second appeal from the
order of the lower appellate Court on the ground that the decree had been

misconstrued.
Held that an appeal was admissible under the repealed Act VIII of 1859,
under the provisions of s. 6 of Act I of 1868.

Held also that the order of the lower appellate Court was also appealable
under Act X of 1677. THAKUR PRASAD v. AHSAN ALI, 1 A. 668 ... 466

Act VIII of 1868 (The Repealing Act, 1868).

See ACT XVII OF 1862 (REPEALING ENACTMENTS RELATING TO CRIMINAL
LAW), 1 A. 599.

Act V of 1869 (The Indian Articles of War).
Sen. II. arts. 170, 171 See ACT XI OF 1872 (FOREIGN JURISDICTION AND

EXTRADITION), 2 A. 218.

Act XXVI of 1870 (Prisons).
Ss. 3, 45, 54 Entering a Havalat with intent to convey food to Prisoner Rules

made by Local Government /or the management and discipline of Prisons

House-trespass Offence in relation to prison Act XLV of 1860, s. 442
Previous Acquittal Act X of 1872, ss. 454, 460. Per SPANKIE, J.,

OLDFIELD, J., (STUART, C.J., doubting) that a havalat (lock-up) is a

prison within the meaning of the Prisons Act.

Per STUART, C.J., that food is not an "article" within the meaning of s. 45
of that Act.

Per STUART, C.J., and OLDFIELD, J., that the conveyance of food into a

havalat, not being expressly prohibited by the rules made by the Local
Government under s. 54 of that Act for the management and discipline
of prisons, is not "

contrary to the regulations of the prisons" within the

meaning of s. 45 of that Act, and is therefore not an offence punishable
under that section.

Held, therefore, per STUART, C.J., and OLDFIELD, J., that, where a person
entered into a havalat with intent to convey or attempt to convey food to

an under-trial prisoner, such act on his part did not amount to house-

trespass within the meaning of s. 442 af the Indian Penal Code, and it

was not an act punishable under s. 45 of the Prisons Act.

Per SPANKIE, J., contra.

Per STUART, C.J., that the fact that such person had been tried for house-

trespass and acquitted was no bar to his being tried subsequently for an
offence under s. 45 of the Prisons Act. EMPRESS OF INDIA v. LALAI, 2

A. 301 ... 750
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Act VI of 1871 (Bengal Civil Courts). PAGE

(1) S. 22 See CANCELLATION OF DOCUMENT, 2 A. 148.

(2) S. 22 See MORTGAGE (REDEMPTION), 2 A. 778.

(3) S. 24 See EVIDENCE ACT (I OF 1872), 1 A. 53; 2 A. 625.

(4) S. 24 -See MUHAMMADAN LAW (DOWER), 1 A. 483.

(5) S. 24 See MUHAMMADAN LAW (MINORITY AND GUARDIANSHIP), 1 A. 533.

(6) S. 24 See MUHAMMADAN LAW (PRE-EMPTION), 1 A. 283, 564.

Act X of 1871 (Excise).

(1) Ss. 12, 62, chap. VI Illicit sale of Itquor License. D was the holder of a
license for the sale of spirituous and fermented liqujrs by retail for a

period terminating on the 31st December 1877. On the 10th January
1878, his license not having been renewed by the Collector, D sold certain

spirits by retail. On these facts he was convicted of the illicit sale of

liquor. Subsequently to his conviction his license was renewed. Held
that, under such circumstances, his conviction was good. EMPRESS OF
INDIA v. DHARAM DAS, i A. 635 ... 443

(2) Ss. 32, 57, 62 Illicit sale License. A held a license for the sale of spirit-
ous and fermented liquors by retail for a period of three months terminat-

ing on the 31st December 1877. Prior to the 8th January 1878 no notice
was given by A of her intention not to renew the license, nor had the
license been recalled by the Collector. Between the 1st January 1878 and
the 8ch January 1879, both days inclusive, A's servants sold spirituous
and fermented liquors by retail. On these facts A's servants were convicted,
under s. 62 of Act X of 1871, of the illicit sale of liquor. Held, following
the opinion expressed in Empress v. Seymour, that the convictions
were bad, as A's license, under the provisions of s. 32 of that Act, remain-
ed in force until she gave notice of her intention not to renew it or it was
recalled by the Collector.

A should have been prosecuted under s. 57 of the Excise Act for not paying
her m jntUly lee in advance. EMPRESS OF INDIA v. MAHINDRA LAL, 1

A. 638 ... 445

(3) Ss. 57. 62, ch. VI Illicit sale af liquor License. On the 30th October 1877
^7 was granted a license for the sale of spirituous and fermented liquors by
retail terminating on theSlst December 1877. On the llth January 1878
such license was renewed by the Collector for a period terminating on the

31st March 1878. On the 14th January 1878 N's servant was convicted,
under s, 6-2 of Act X of 1871, of the illicit sale of liquors between the 1st

January 1878 and lOoh January 1878, both days inclusive. Held that the
renewal of i\"s license was a condonation of the oSence and the conviction
was bad.

Semble that, inasmuch as N had given no notice of his intention not to renew
the license, nor had the Collector recalled it, the license remained in lorce,

and the conviction was consequently bad, under s. 32 of Act X of 1871,

EMPRESS OF INDIA v. SEYMOUR, 1 A. 630 ... 439

Act XI of 1871 (Foreign Jurisdiction and Extradition).
Ss. 3, 9 Liability of Native Indian British Subject for offence committed in

Cyprus" Native Stale" Act V of 1869, arts. 170, Hi Reference Con-

firmation of sentence of death. Act X of Ib72, ss. 288,297 Division Court
Full Court. Held (STUART, C.J., dissenting) that a Native Indian subject
of Her Majesty, being a soldier in Her Majesty's Indian Army, who com-
mitted a murder in Cyprus, while on service in such army, aud who was
accused of such offence at Agra, might, under s. 9 of Act XI of 1872, be

dealt with in reppect of such offence by the Criminal Courts at Agra, Cyprus
being a "Native State,

"
in reference to Native Indian subjects of Her

Majesty, within the meaning of that Act.

Per STUART, C. J. The power of the Governor-General of India in Council
to make laws for the trial and punishment in British India of offences

committed by British Indian subjects in British territoiiea other than.

British India discussed.

A Division Court of the High Court ordered the Magistrate who bad refused

to inquire into a charge of murder on the ground that he bad no jurisdic-

tion to inquire into such charge, considering that the Magistrate had

jurisdiction to make such inquiry. The Magistrate inquired into the

charge and committed the accused person for trial. The Court of Session

convicted the accused person on the charge'aod sentenced him to death,
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Act XI of 1871 (Foreign Jurisdition and Extradition) -(Concluded). PAQB

The proceedings of the Court of Session having been referred to the High
Court, for confirmation of the sentence, the case cams before tho Full
Court.

Held per STUART, C. J., SPANKIE, J., and OLDP1ELD, J., tbat in deter-

mining whether such sentence should be confirmed, the full Court was
not precluded by the order of the Division Court from considering whe'her
the accuei person had been convicted by a Court of competent jurisdic-
tion. EMPRESS OP INDIA v. SARMUKH SINGH, 2 A. 218 ... 693

Act VIII of 1873 Northern India Canal).
S. 70 See CRIMINAL PROCEDURE CODE (ACT X OP 1882). 1 A. 461.

Act X of 1873 Oaths',
8s. 8, 10, 13 See APPEAL (SPECIAL APPEAL), 1 A. 535.

Act XV of 1873 (N.W.P and Oudh Municipalities Act).
(1) 8s. 27, 32, 3* -Public Thoroughfare Easement Special damage Right of

Action Municipal Committee, powers of. WLile certain land formed
part of a certain public thoroughfare F had immidiate access to such

thoroughfare and the use of a certain drain. The Municipal Committee
sold t uch land to M and constructed a new thoroughfare. M used and

occupied such land so as to obstruct F's access to the new thoroughfare
and his use of the drain. F therefore sued him to establish a right of

access to the new thoroughfare over such land and a right to the u?e of

such drain. Held tbat, having suffered special d muge fr< m M's acts, ff

had a right of action against him, and that such right of action was not
affected by the circumstance that M had acquired his title to the land
from the Municipal Committee, inasmuch as the Municipal Committee
could not have dealt with the old thoroughfare to the special injury of F,
and had ic closed the same would have been bound to provide adequately
for bid access to the new thoroughfare and for his drainage. FAZAL
HAQ v. MAHA CHAND. i A. 557 = 2 Ind. Jur. 790 38*

(2) Ss. 23, 43 Local Government Notice cf Suit Special Appeal. Where, in

a suit against a Municipal Committed, the Magistrate of the District was

impleaaed as representing the Local Government, the Court refused to allow
the plea that the Local Government had not been made a part; to the suit in

accordance with the provisions of s. 2 of Act XV of 1873.

The notice previous to suing a Municipal Committee for a thing done by
them under that Act required by a. 43 of the Act is only necessary where

compensation is claimed for the thing done.
The plea that no notice was given as required by s. 43 cinnot be taken for

the first, time in special appeal.
Qucere. Whether a plea that the Local Government has net been made a

party to a suic against a Municipal Committee in accordance with s. 28 can
be takn for the first time in special appeal. THE MUNICIPAL COMMIT-
TEE OF MORADABAD V. CHATRI SING, 1 A. 269

(3) Ss. 40, 43 Suit against Secretary to Municipal Committee Substitution of

president as defendant dot XV of 1877, s. 2'2. Where, after notice requir-
ed by s. 43 of Act XV of 1873 had been left at the office of a Municipal
Committee, such Committee were sued within three months of the accrual

of the plaintiff's cause of action in the name of their Secretary, instead of

the name of their President, as required by s. 40 of Act XV of 1873, and the

plainti/5 applied to the Court more than three months after the accrual of

his cause of action to substitute the name of the President for that of the

Secretary, hdd that by reason of suah substitution such suit could not be

deemed to have been instituted against such Committee when such Fub-

stitation was made, s.22of Act XV of 1877 applying to the case of a person

personally made a party to a suit and not to the case of a Committee sued
in the name of their officer, and that such substitution when applied for

should have been made.
Semble. S. 43 of Act XV of 1873 contemplates suits in which relief of a

pecuniary character is claimed for some act done under that Act by a Com-
mittee, or any of their officers, or any other person acting under their

direction, and for which damages can be recovered from them personally, and
not a suit against a Committee for a declaration of the plaintiff's right to

reconstruct a building which has bean demolished by the order of suoh

committee and for compensation for such demolishment. MANNI KASAUN-
DHAN v. CROOKE, 2 A. 296
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Act XVIII of 1873 (N.W.P. Rent). PAGB

(1) Act IX of 1871, s. 15 Act XVIII of 1873 Limitation. Semble, that the

provisions of s. 15, Act IX of 1871, are nit applicable to suit," or applica-
tions under Act XVIII of 1873. TlMAL KUARI v. ABLAKH EAI, 1 A. 254 171

(2) See ARBITRATION, 2 A. 119.

(3) 8s. 3, 31, 209 Land in mahal held by the lambardar as
"
khvd-tesht" at a

nominal rental- Liability of lambardar to co-sharer f^r prrfits The land
in a certain mabal was recorded as held by M, the lamburuar. as "khud-
kasht" at a certain nominal rental. For two years in succession M sublet

such land in part or in whole for a less amount than such nominal rental ;

the third year such land lay fallow. Certain persons sued as co-sharers in

the mahal to recover from M their share of the profits on account of such

years. M set up as a defence to the suit that there were no profits, on the

contrary, a small loss. The lower Courts held M answerable for the rental

recorded.

Htli that it was doubtful whether the provisions of s. 209 of Act XVIII of

1873 were applicable in the present case, and that even if such provisions
were applicable, the lower Courts having neither found that more was
realiz d from the land than had been accounted for by M, n< r that the
failure to reaLze more was owing to gross negligence or misconduct on bis

part, the decree of the lower Courts could not be sustained. MANGAL
KHAN v. MUMTAZ ALI, 2 A. 239 ... 707

(4) 8s 5, 6 -See ACT XoF 1859 (BENGAL RENT), 1 A. 301.

(5) S. 1 Ex proprietary tenant Sir lat>d Mortgage of proprietary rights in a
mahal -Where a person mortgaged his proprietary rigtug in a mabal,
which rights consisted of certain lauds occupied by him, covenanting to give
the tnongagee pos.^ession for the purpose of cultivation ar d the payment
of G wernment revenue, and being at liberty to redeem the lands bt any
time at tbeend of the month Jattb, such person could not rtsiet a claim
on the part of the mortgagee for possession of the lauds on it eground that

he hud a right of occupancy in the lands under s 7 of Act XVUI of 1S73,
such section not being npplicable and contemplating a^metHr.g more than
a mere temp rary transfer of proprietary rights. BHAGWAN fclNGH v.

MUKLt SINGH, I A. 459 = 2 Ind Jur. 283 ... 315

(6) Ss. 7, 9-See OCCUPANCY RIGHT, 2 A. 735.

(7) Ss 7, 14 See SIR LAND. I A. 659.

(8) Ss 7, 1)5 See JURISDICTION (OF CIVIL COURT), 1 A. 448-

(9) Ss. 8, 9, ni-Riyhi of occupan y whin transferable Sale in txtcuticn.

Held by a uitijmity of the Full Bench) that the right of an occupancy
tenant is transferable by sale in execution of decree, but only as between

persona who have become by inheritance co-sharers in such right.

Per STUART, C.J. That such right, is transferable by ?ale in exrrution of

decree without any restriction. ABLAKH RAI v. UDiT NARAIN RI. 1 A.

353=1 Ind. Jur. 705 ... 241

(10) S. 9 L'.noholdtr Bight of occupancy truant lra-sfer of right rf occuran y
in f-reiMtKin ot decr(e. S 9 ol Act XVIII of 1873 does not pievmt a land-

holder from on using the sale in execution of his own decree of the orcu-

punry-ripht oi his own judgment-debtor in land bplorgir g to himself.

UMUAO bEGAM v. THE LAND MOKTGAGE BANK OF INDIA, i A. 647 ... 378

(11) S y Tenant at a fixed i ate.- Ex proprietary tenant Oci-pm.cy It mint

Inheritance to right* of cccupaniy. Hild that the proviso <o tbe last

cUuso <>| s 9 of Act XVI11 of 1873 refers only to the holdings of ex-pro-

prieuiry tenants and i ceup*noy tenants and not to tenants at fixed rnUs.

BHAGWANTI v. KUDR MAN TEWARI. 2 A. 145 643

(12) Ss y. >1 L-Lami-holde>- Right of occupancy tenant Transfer of Right of

Oiupwy in Execution of decree Ht Id (8P NKIE, J., dUttoting),
affii tiling tbe decinir-n of a Division Bench of tbe Hinli Court in this case

that s. 9 of Act XVIII of 1873 dots not prevent a land-bolder frr m causing
tbe sale in execution of his own decree of tbe occupancy-right. < f bis < wn
judKinent-cii titor in land belonging to himself. UMKAO BEGAM v. THE
LAND MORTGAGE BANK OF INDIA. 2 A. 451 856

(13) Ss 30, 95 8tu GRANT, 2 A. 545.

(14) 8s- :0, 95 ic)-8ee ASSIGNMENT, 2 A. 732.

(15) 6's. 31, 34,35,93, V06, 207 Co-shirer Lambardar Suit for Pnfits
Juiiidiciion Civil CouitPrventte Court Profits when due L miialwn

ActX'Xol 1873 (Notth-Wt.stntn Ptovinces Land Revenue A<t), 3,

cl. 8, Htld, by the Division Bench, following the ruling of the majority
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of the Full Bench in Ashraf-un-nissa v. Umrao Begam, that a suit by a

co-sharer in an undivided mahal against the heir of a deceased lambardar
for his share of profits collected by the lambardar before his death is a
suit cognisable not by a Civil Court but by a Court of Revenue.

Per 8TUABT, C.J. Observations on the application of ss. 206 and 207 of

Act XV I LI of 1873.

Held, by the majority of the Full Bench, that the share of a co-sharer in an
undivided mahal of the profits of the mahal for any agricultural year are

due to him from the lambardar as soon as, after tbe payment of Govern-
ment revenue and village expenses, there is a divisible surplus in the hands
of the lambardar, unless by agreement or custom a date is fixed for taking
the accounts and dividing the profits, in which case any divisible surplus
which may have accrued prior to that date is due on that date, and the
divisible profits in respect of any arrears which may be collected after that
date are due when they reach the hands of the lambardar or his agent.

Held, per STUART, C.J. and SPANKIE; J. That where by agreement or

custom there is no date fixed for dividing such profits, the share of a co-

sharer becomes due on the last day of the agricultural year as fixed by
Acts XVIII and XIX of 1873. BHIKHAN KHAN v. RATANKUAR,
1 A. 512 ... 355

(16) S. 39 See LANDLORD AND TENANT, 2 A. 428.

(17) S. 93, cl. (a) Bhaoli Money equivalent Rent Revenue Court Civil

Court Jurisdiction- Held (PEARSON, J., dissenting), that a suit for the

money equivalent of arrears of rent payable in kind is a suit for arrears of

rent within tbe meaning of s. 93 of Act XVIII of 1873, and therefore

cognizable by a Revenue Court
Per PEARSON, J, Such a suit, being a suit for damages for a breach of

contract, is cognizable by a Civil Court. TAJ-UD-DIN KHAN v. RAM
PARSHAD BHAGAT, 1 A. 217 ... 146

(18) S. 93, cl. (c) See LEASE, 2 A. 437.

(19) S. 93, cl. (h)S'~it for Profits Interest. A. Court of Revenue is compe-
tent, in a suit for profits, under s. 93, cl. (h) of Act XVIII of 1873,
to award the interest claimed on such profits. TOTA RAM v. SHER
SINGH. 1 A. 261 = 1 Ind. Jur. 171 ... 176

(20) Ss. 93, 95 Jurisdiction. The plaintiffs in this suit claimed a declaration

of their proprietary right in respect of certain lands and possession of the

lands, alleging that the defendants were their tenants, and liable to pay
rent for the lands. The defendants, while admitting the proprietary right
of the plaintiffs, alleged that they paid the re-venue assessed on the lands,
that they paid no rent, and that the plaintiffs were not entitled to rent, and
they styled themselves tenants at fixed rates. Held on appeal, that, as

the defendants substantially denied tbe proprietary title of the plaintiffs
and set up a title of their own, the claim of the plaintiffs for a declaration

of their proprietary right and of their right to demand rent was a matter
which tbe Civil Court must decide, leaving the plaintiffs to sue in the

Revenue Court to eject the defendants, and to recover rent, if the position
of the defendants as tenants were established. KANAHIA v. RAM
KlSHEN, 2 A. 429 ... 840

(21) Ss. 93, 189, 191 Appeal to Judge Proprietary Right Rent Revenue

Sub-proprietor Settlement. Where the defendant pleaded in answer to

plaintiff's suit for arrears of rent, that defendant no longer held as tenant
but as sub prop i-ietor under settlement made direct with defendant by
settlement officer, held that under B. 189 of Act XVIII of 1873 the suit

involved a question of proprietary title and that an appeal lay to the Judge
of the district, although the amount in suit was less than Rs. 100.

BISHESHAR SINGH v. SUGUNDI, 1 A. 366 = 1 Ind. Jur. 777 251

(22) S. 95, cl. (m) Lease of Zemindari rights
-

Wrongful Dispossession of
Lessee by Lessor Suit for Compensation Civil Court Revenue Court
Jurisdiction . A granted B a lease of his zamindari rights in certain

villages for a term of years at a fixed annual rent. Two years before the

term expired, in breach of the conditions of the lease, he dispossessed B,
and thereafter made collections of rent from the agricultural tenants him-
self. B sued him in the Civil Court to recover the moneys so collected by
him in those two years. Held (by a majority of the Full Bench) that the

Courts of Revenue were open to B, and that, as he could obtain in such a

Court the relief he sought in the suit by an application for compensation
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for wrongful dispossession, the Civil Courts could not, under cl. (m), s. 95
of Act XVIII of 1873, take cognisance of the suit.

Per STUART, C.J., and 8PANKIE, J. That as the matter was not one on
which B could make an application to a Revenue Court of the nature men-
tioned in ol. (m), s. 95 of Act XVIII of 1873. the suit was properly institut-

ed in the Civil Court. ABDUL AZIZ v. WALI KHAN, 1 A. 338 = 1 Ind.
Jur. 633 ... 231

(23j 8. 95, els. (m) and (n) Sea JURISDICTION (OF CIVIL COURT), 2 A. 707.

(24) S. 95 (TO) and (n)
- Jurisdiction Civil Court Revenue Court, T, the

occupancy tenant of certain lands, gave K a lease of his occupancy rights
for a term of twenty years. In the execution of a decree for the ejectment
of T from such lands obtained by the landholder against T in a suit to
which K was no party, K was ejected from such lands. This decree was
subsequently set aside, and T recovered the occupancy of such lands. Held
in suit by K against T and the landholder, in which K claimed the

occupancy of bbe lands and mesne profits for the period during his dispos-
session, in virtue of the lease, that the suit was cognizable in the Civil

Courts, and not one on the subject matter of which an application of the
nature mentioned in s. 95 of Act XVIII of 1873 could have been made, so

as to give the Courts of Revenue exclusive jurisdiction in such matter.
KALIAN DAS v. TIKA RAM, 2 A. 137 ... 63T

(25) 8. 95, ol. (n) See RES JUDICATA, 2 A. 200.

(26) 8. 106 See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 264.

(27) 8. 177 See CIVIL PROCEDURE CODE (ACT XXIII OF 1861), 1 A. 277.

Act XIX of 1873 (N-W.P. Land Revenue).

(1) See ARBITRATION, 2 A. 119.

(2) 8. 3, cl. 1 See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A. 400.

(3) 8. 3, ol. 8 See ACT XVIII OF 1873 (N-W.P- RENT), 1 A. 512.

(4) Ss. 43, 83, 241, cl. (b) Vendor and purchaser Agreement Jurisdiction of
Civil Court Cause of Action Assessment of Revenue. The purchaser of

a certain estate paying revenue to Government agreed with the vendors,
shortly after the sale, that they should retain a certain portion of such
estate free of rent, and that he would pay the revenue payable in respect
of such portion. In 1853, in a suit by the vendors against the purchaser
to enforce this agreement, the Sudder Court held that the revenue payable
in respect of such portion of the estate was payable by the purchaser. In
1875, on a fresh settlement of the estate, the representative in title of the

purchaser applied to the settlement officer to settle such portion of the
estate with the representative in title of the vendors. The settlement
officer refused this application, but it was subsequently allowed by the

superior revenue authorities. The representative in title of the vendors
then sued the representatives in title of the purchaser in the Civil Court,
claiming

"
that he might in accordance with the agreement between the

vendors and the purchaser, bo exempted from paying revenue in respect of

such portion, as against the defendants, without any injury to the
Government : that the defendants might be ordered to pay as heretofore

such revenue : and that the defendants might be ordered never to claim or
demand from him any revenue they might be compelled to pay in respect
of such portion."

Held, per 8PANKIE, J., that assuming that the agreement between the
vendors and the purchaser was enforceable, the act of the defendants in

moving the settlement officer to settle such portion of the estate with the

plaintiff gave the plaintiff a cause of action. Also that, the object of the

plaintiff's suit being to obtain a declaration that, as between him and the

defendants, the latter were bound to pay revenue in respect of such portion,
the suit was not barred by ol. (6), s 211 of Act XIX of 1873. Also that,

although the revenue authorities might regard the decision of the Sudder
Court as binding on the parties then before the Court, for the currency of

the then settlement, that decision, tbat settlement having expired, and
s. 83 of Act XIX of 1873 having come into force, could not control the

power of the revenue authorities to settle the land in question with the

plaintiff who was its proprietor.

Held, per OLDFIELD, J., tbat, with reference to BB. 43 and 83 of Act XIX
of 1873, the Civil Courts could not relieve the plaintiff of his liability to

pay revenue.

1183



GENERAL INDEX;

Act XIX of 1873 (N.W.P. Land Revenue) (Concluded). PA6B
Held by the Court that, in the absence of proof that the agreement by the

purchaser Was intended to extend beyond the period of the settlement then
current, and that it was binding upon his representatives in title, the

plaintiff could not obtain the declaration which ho sought. HlRA LAL
v. GANESH PRASAD, 2 A. 415 ... 831

(5) Ss. 61, 65, 91, 257 Wajib-ul-arz -Pre-emption Record of rights. A wajib-
ul-arz prepared and attested according to law is prima facie evidence of

the existence of any custom of pre-emption which it records, such evidence

being open to be rebutted by any one disputing such custom. When such
a wajib ul-arz records a right of pre-emption by contract between the
shareholders, it is evidence of a contract binding on all the parties to it

and their representatives, and there will be a presumption tbat all the
shareholders assented to the making of the record and in consequence were

consenting parties to the contract of which it is evidence, and it will be
for those shareholders repudiating sucb contract to rebut such presump-
tion. ISRI SINGH v. GANGA, 2 A. 876.

(6) Ss. 62, 91, 94. 2il Record of-Bights -Jurisdiction of Civil and Eevenue
Courts. The Civil Courts are not competent to try suits to alter or amend a

record-of-rights, or to give directions in respect of the same, but they are not
debarred from entertaining and determining questions of right merely be-

cause such questions have been the subject of entries in the record-of-rights,
and because such determination may show that such entries are wrong
and need correction. Consequently, a claim in the Civil Court for a decla-

ration of the right to make certain collections of rent and to defray there-

with certain village expenses, though such right had been the subject of

an entry in the reoord-of-rights adverse to the person claiming such right,
was held to be maintainable. SUNDAR v. KHUM^N SINGH, 1 A. 613 ... 427

(7) 8.166 See REGULATION VII OF 1822 (BENGAL LAND REVENUE SETTLE-
MENT), 1 A. 373.

(8) S. 66 Cess Custom, A cess leviable in accordance with village custom which
is not recorded under the general or special sanction of the Local Govern-
ment cannot, under s. 66 of Act XIX of 1873, be enforced in a Civil Court.

A custom to be valid must be ancient must have been continued and acquies-
ced in, and must be reasonable and certain.

The fact that a cess leviable in accordance with the village custom has been
recorded by a settlement officer is important evidence of the custom but
rot conclusive proof of it

Held, on the evidence in this case, that the village custom sot up was not

established. LALA v. HlRA SINGH, 2 A. 49 576

(9) Ss. 79, 241 See GRANT, 2 A. 545.

(10) Ss. 79, 241 (h) See ASSIGNMENT, 2 A. 732.

(11) Ss. 113, 114 Partition. Where in the course of carrying out an order for

. a partition and of assigning tha lands to each co-sharer, certain co sharers

claimed certain plots of land as belonging to them, in severally and
demanded that the same should be assigned to them, and the Collector

decided that some of such plots were held in severally and one wis held

in common, held that his decision was not pissed under s. 1'3 of Act XIX
of 1873, and was therefore not appealable under s. 114 of that Act.

SHIBBAN LAL v. TILOKE CHAND, 2 A 619 ... 971

(12) Ss. 113, 114 Res Judicata Determination of title or of proprietary right.
In the case of an objection to a pirtition raising a question of title, it is

only when the Collector or Assistant Collector records a proceeding

declaring the rights of the parties, after an adjudication of the objpction
on Us merits, that his order becomes an order under s. 113 of Act XIX of

1873, within the meaning of s. 114 of that Act.

Where, therefore, an Assistant Collector made on order disallowing an

objection to a partition raising a question of title, on the ground that

such question had been determined against the objector in suit for profits

between the parties, held that such order was not a decision of a Court of

Civil Judicature, within the meaning of s. 114 of act XIX of 1873, but

that it oould be contested by a suit in the Civil Court. ASHGAR ALI
SHAH v. JHANDA MAL, 2 A. 839 ... 1123

(13) S. 188 See CIVIL PROCEDURE CODE (ACT XXIII OF 1861). 1 A. 277.

(14) 8a. 194. 195 See ACT XXXV OF 1853 (LUNACY, DISTRICT COURTS),
1 A. 476.

1184



GENERAL INDEX,

Act VI of 1874 (The Privy Council Appeals). PAGB
See HIGH COURT, 1 A. 726.

Act XII of 1879 (Registration and Limitation Amendment).
(1) S. 2- See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 357.
(2) S. 7 See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 838.
(3) S. 90 (-2) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 904.
14) Ss. 90 (16), 102 See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 785.
(5) 8. 90 (27) See APPEAL (GENERAL), 2 A. 616.

Actionable Claim.

See PROMISSORY NOTE, 1 A. 732.

Actual Possession.

See PRE-EMPTION, 1 A. 311.

Adultery.
See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 2 A. 339.

Adverse Possession.

(1) See LANDLORD AND TENANT, 2 A. 517.

(2) LIMITATION ACT tlX OF 1871), 1 A. (i55.

Agreement.
(1) Act IX of 1872, ss. 23, 25 Agreement Consideration. By a written instru-

ment, duly registered, T agreed, in consideration of the recognition by
his two brothers of his rights in the joint and undivided property of the
three brothers, not to sell, transfer or mortgage his share except to them,
and should he desire to dispose of it. to dispose of it to them for a certain
sum. In breach of this agreement he gave a usufructuary mortgage of
his share to L. Held in a suit by L to enforce the mortgage, that the

agreement was valid and that the mortgage was bad against T's brothers.
LAKHMI CHAND v. TORI LAL, i A. 618 ... 431

(2) Affecting land See ALLOWANCE, 2 A. 162.

(3) Not to appeal- See CONTRACT ACT (IX OF 1972), 1 A. 267.
(4) Uncertain See CONTRACT ACT (IX OF 1872). 1 A. 275.

(5) Without consideration See CONTRACT ACT (IX OF 1872), 1 A. 309.

(6) With penal clause See STAMP ACT (I OF 1879), 2 A. 654.

(7) See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 2 A. 415.

(8) See RELEASE, 2 A. 554.

Ajmere Courts Regulation (1 of 1877).
Ss. 17, 18, 21, 36, SI Reference to the High Court by the Chief Commissioner of

Ajmere and Mairwara Reference to Chief Commissioner by Commissioner

of Ajmere Appeal from Commissioner's decree made in accordance with
Chief Commissioner's judgment. On an appeal from a decision in a civil

suit of the Assistant Commissioner of Ajmere to the Commissioner of

Ajmere, the latter, feeling doubtful on a question of the nature specified
in s. 17 of the Ajmere Courts Regulation I of 1877, referred such question,
under s. 36 of that Regulation, to the Chief Commissioner of Ajmere and
Mairwara. The Chiet Commissioner dealt with the case as prescribed in

s. 37 of that Regulation, and returned it to tho Commissioner, who dis-

missed the suit in accordance with the Chief Commissioner's judgment.
The plaintiff preferred an appeal to the Chief Commissioner from the

Commissioner's decision. The Chief Commissioner did not make any order
on the memorandum of appeal admitting it, or directing that it should be

registered, or that the respondent should be summoned, or that the appel-
lant should appear on a certain day under s. 551 of Act X of 1877 ; but
issued a notice to the appellant's counsel to appear on a certain day. The
appellant's counsel appeared on the day, and the Chief Commissioner
intimated that he was acting under s 551 of Act X of 1877. The appel-
lant's counsel then proceeded to address the Chief Commissioner, and wag
beard for some time, and then stopped, in consequence of the Chief

Commissioner resolving to refer to the High Court the question whether
the appeal from the Commissioner's decision lay to him or to Her Majesty
in Council. The Chief Commissioner subsequently referred such question
to the High Court.

Held by the Full Bench (SPANKIB, J., dissenting), on a reference by the

Division Bench before which the Chief Commissioner's reference came,
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that such question arose

"
in the trial of an appeal

" within the meaning
of s. 21 of the Ajcnere Courts Regulation I of 1877, and was properly
referred to the High Court

Held by the Division Bench (SPANKIE, J., and STRAIGHT, J.) that the

appeal from the Commission jc's decision lay, in this particular cise, not
to the Caief Commissioner, but to H^r Mijesty in Council THAKUR OP
MASUDA v THE WIDOWS OP THE THAKUR OP NANDWAEA, 2 A. 8i9

(F.B.) ... 1109

Alienation,

(1) Sea ATTACHMENT, I A. 616.

(2) See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 2 A. 58.

(3) SaeHlNOU L\W (ALIENATION), 2 A 41, 141,267,635.

(4) See MORTGAGE (GENERAL), i A. 6io.

Allowance.

Agreement affecting land Transfer of the land Covenant running with the

land. <S, by aa instrument in writing, duly registered, agreed, for valu-

able ooasideration, for himself, his heirs and successors, to pay his wife,

A, a certain sum monthly out of the income of certain land, and not to

alienate such land without stipulating for the payment of such allowance
out of its incema. Ha subsequently gave L a usufructuary mortgage of

the land subject; to the piymeot of the allowance. L gave R asub-mor'gage
of the land, agreeing orally with R to continue the pivment of the allow-

ance himself. H-ld, in a suit by A against L and R for the arrears of

the allow ince, that A was not affected by any agreement between L and
R as to the payment of the allowance, and R being in p-jssassirm of the
land was bound to pay the allowance. ABADI BEGAM v. ASA BAM, 2 A.

162 ... 654

Ancestral Property.

Bee HINDU LAW (ALIENATION), 2 A. 141.

Appeal.
l. GENERAL.
2, SECOND APPEAL.
3. SPECIAL APPEAL.
4, To PRIVY COUNCIL.

. 1. General.

(1) Act XX of 1866, ss. 52, 53, 54, 55 Execution of decree obtained on Bond
specially Registered Appeal Held (STUART, C.J., dissenting) that an

appeal lies from an order passed in the execution of a decree obtained
under the provisions of s. 53 of Act XX of 186S upon a bond specially re-

gistered under the provisions of s. 52 of that Act. WJLVYAT-UN NISSA
v. NAJIB UN NISSA, 1 A. 583 = 2 Ind. Jur. 792 ... 404

(2) Act X of 1877, s. 54 (b) Appeal lohen presented Memorandum of appeal
insufficiently stamped Limitation. For the purpose of limitation, an

appeal is preferred when the memorandum of appeal is presented to the

proper offiaer, and not when, where the memorandum of appeal is in-

sufficiently stamped and is returned in order that the deficiency may be

supplied, it is again presented.
When an appellate Court returns an insufficiently stamped memorandum

of appeal, in order that it may be sufficiently stamped, it should fix a time
within which the deficiency is to be supplied. SHEO PARTAB NARAIN
SINGH v. SHEO GHOLAM SINGH, 2 A. 875 ... 1H8

(3) Act X of 1877, ss. 556, 558, 538 Dismissal of appeal for appellant's default

Appeal Act XII of 1879, s. 90 (27). Where an appeal is dismissed

under s. 556 of Act X of 1877. for the appellant's default, the order dis-

missing it is not appealable. NAND RAM v. MUHAMMAD BAKHSH, 2 A.616. 969

(4);Admission, after time Sae LIMITATION ACT (IX OP 1871), 1 A. 3*. 250.

(5) Against joint decree by some of the defendants on ground common to all See

CONTRIBUTION, 1 A. 455.

(6) Decree Judgment. The plaintiffs in this suit claimed, as the heirs of G,

possession from the defendants of certain lands which G had mortgaged to

the defendants, alleging that the mortgage-debt had been satisfied from the

usufruct. Toe defendants denied the title of the plaintiffs to redeem, as-

serting also that the mortgage-debt had not been satisfied. The Court of
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first instance held that the plaintiffs were entitled to redeem, but dismissed
the suit en the ground that the mortgaye debt had not been satisfied.

Beld, tbat the defendants were entitled to appeal, the case cf Pan Kooer v.

Bhugwunt Kocer not being applicable to this case. BAM GHOLAM v.

SHEO TAH-L, i A. 266 ... 179
(7) Limitation. B sued M and T for money due on a bond, and on the 27th April

1877, obtained a decree against T \ the suit against M being dismissed, T
applied for a review of judgment, and B also made a similar application. On
the 25th May 1877, T's Application was granted, and, on the 16th July 1877,
B's was rejected. On the 29ih June 1878, the Court re-heard the suit

against I' and dismissed it. appealed, making T and M respondents,
and impugning in bis memorandum of appeal the decree of the 27th April
1877, as well as tbat of the 29th Juae 1878. Tbe appellate Court, assum-
ing that the appeal was one from the decree of the 27ch April 1877, prefer-
red beyond time, admitted it after time, and after hearing the case on its

merits gave a decree against M and dismissed the suit as regards T. Held
tbat the appellate Court erred in assuming that the appeal was from the
decree of tbe 27th April 1S77, and that it was at liberty to admit it beyond
time, tbe appeil being from the decree of tbe 29th June 1878, that decree

being the one which bad brought B before tbat Court as an appellant, and
that tbe appellate Court was not competent on an appeal from the decree
of the 29th June 1878, to reconsider tbe merits of the case against M, the

appeal from the decree of the 27th April 1877 being barred by limitation,
and tbat decree and tbe decree of the 29th June 1878, being separate and
distinct, and not appealable in one memorandum of appeal from the latter

decree. MOTI BlBI v. BlKANU, 2 A. 772 ... 1Q76
<8) Plaint Act VIII of 1859 Act X of 1877, s. 584 Suit for Redemption of

Usufructuary Mortgage Jurisdiction. A suit to redeem a usufructuary
mortgage of certain lands was instituted in the Munsif's Court. After the
suit had been admitted and the parties called on to produce evidence, the
Munsif ordered the plaint in the suit to be returned to the plaintiff for

presentation in the proper Court, on the ground tbat the suit should have
been instituted in the Court of the Subordinate Judge, the value of the

property in suit being beyond tbe jurisdiction of a Munsif. Held that,
under Act Vlll of 1859, the Munsif's order was appealable to the lower

appellate Court, and under Act X of 1877, the lower appellate Court's
order to the High Court.

Where the question in dispute in such a suit is noii only whether the property
has been redeemed out of the usufruct, but whether tbe property and the

right to redeem belongs to the plaintiff and the value of tbe property
exceeds R-t. 1,000, such suit is not cognizable by a Munsif. KALIAN DAB
v. NAWAL SINGH, 1 A.620 ... 482

(9) See ACT XXVll OF 1860 (COLLECTION OF DEBTS ON SUCCESSION), 1 A.

287.

410) See ACT I OF 1868 (GENERAL CLAUSES), 1 A. 668.

(11) See ACT XVIII OF 1373 (N.W. P. RENT), 1 A. 366.

(12) Sae APPELLATE COURT, 1 A. 545.

(13) See ARBITRATION, 2 A. 471.

(14) See CANCELLATION OF DOCUMENT. 2 A. 148.

(15) See CIVIL PROCEDURE CODE (ACT Vlll OF 1859), i A. 156, isi, 260, 363, 374, 377;
2 A. 67.

(16) See CIVIL PROCEDURE CODE (ACT XXTII OF 1861), i A. 178.

(17) See CIVIL PROCEDURE CODE (ACT X OF )877), l A. 687, 745, 748 ; 2 A. 74, 91,
852, 357, 896, 497, 567. 651, 752. 785, 889, 904.

(18) Bee COURT PEES ACT (VII OF 1870), 1 A. 860.

(19) See CRIMINAL PROCEDURE CODE (ACT X OF 1872), l A. 680 ; 2 A. 63.

(20) See EVIDENCE, l A. 725.

(21) See LETTERS PATENT (1*65), l A. 31.

(22) See LIMITATION, 2 A. 192.

(23) See PRE-EMPTION, 1 A. 563.

(24) Sac RELEASE, 2 A. 554,

2. Second Appeal.

(1) Sae ACT XV OF 1873 (N.W. P. AND OUDH MUNJCIPALITEB), 1 A, 269.

(2) See CIVIL PROCEDURE TODE (ACT X OF 1877), u A. 88*.

(3) Bee DECLARATORY DECREE, 2 A. 134.

(4) Bee HAQ i CHAHARAM, 2 A. 905.
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(1) Act XXIII 0/1861 S. 27 Suit of the nature cognizable in a Small Cause
Court Act XLHl of 1860, s. 1. Held, where a suit of the nature cognizable
in a Court of Small Causes was instituted before Act XLIII of 1860 came
into force, and an order was made on rtgular appeal in execution of the
decree in such suit after the passing of Act XXIII of 1661, that the provisions
of s. 27 of Act XXIII of 1861 applied, and accordingly no special appeal
would lie from such order. BHICHUK SINGH v. NAGESHAR NATH, 2

A. 112 ... 621

(2) Act X of 1873, ss. 8, 10, 13 Reference to Arbitration Form of Oath -Power
of Arbitrator to administer oath other than in prescribed form Validity
of award based upon evidence taken on oath illegally administered Act
XLV of 1860, s. 20 Act I 0/1872, s. 3 -Special appeal Objection.
The matters in dispute in a suit were, by the desire of the parties to the

suit, referred to arbitration. During the investigation of these matters

by the arbitrators the plaintiff offered to be bound by the oath of the
defendant administered on the Koran. The defendant agreed to take such

oath, and such oath was accordingly administered to him by the arbitra-

tors, and his evidence taken, and an award made based on the evidence
so taken. On special appeal to the High Court by the plaintiff, he

objected for the first time, the objection not having been taken in his

memorandum of special appeal, that the arbitrators were not legally

competent to administer such oath, and the evidence so taken could not
form a valid basis of an award, and the award was therefore void.

Held per PEARSON, J., SPANKIE, J., dissenting, with reference to the legal

competency of the arbitrators to administer the oath, that the objection
was good, and that the arbitrators had no power to administer the oath.

Per PEARSON, J . SPANKIE, J., doubting, that as the objection was one
which vitally affected the procedure of the arbitrator?, it could not be

ignored, although it was not preferred in the lower Courts, and was not to

be found in the memorandum of special appeal.
Per PEARSON, J., that the statement of the defendant made on an oath

illegally administered could not form a valid basis of an award, and the
award was void, and should be set aside.

Per 8PANKIE, J., that the plaintiff having offered to be bound by the oath,
and the defendant having agreed to take it, the plaintiff was bound by the

evidence given on such oath, and that as the arbitrators had by law and
consent of parties authority to receive the evidence of the defendant the

substitution by them of an oath on the Koran for an affirmation did not,

under the provisions of s. 13 of Act X of 1873, invalidate such evidence, and

consequently render the award based on such evidence void. WALI-UL LAH
v. GHULAM ALL 1 A. 535 = 2 Ind Jur. 468 ... 370

(3) See ACT XV OF 1873 (N.W.P. AND OUDH MUNICIPALITIES), 1 A. 269.

(4) See LIMITATION, 1 A. 508.

(5) See MUHAMMADAN LAW (PRE-EMPTION), l A. 567.

4. To Privy Council.

(1) Application for leave to See ClYIL PROCEDURE CODE (ACT X OF 1877),
2 A. 65.

(2) Application for leave to See LIMITATION ACT (XV OF 1877), 1 A. 644.

(3) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 604.

(4) See HIGH COURT, 1 A. 726.

(5) See PRIVY COUNCIL, 1 A. 688.

Appellate Court.

(1) Powers of See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 487, 669,

744, 908.

(2) Powers of See PARTIES, 2 A. 107.

(3) Powers of Act VIII of 1859, ss. 337, 351 Act XXIII of 1861, s. 37

Appeal. An appellate Court, hearing an appeal ex parte in the absence
of the respondent, cannot, suo motu, raise points in favour of the respon-
dent, but must confine its decision to the question raised by the appellant.
DURGA PRASAD v. KHAIRATI AND OTHERS, l A. 545 = 2 Ind. Jur. 680... 37T

(4) See CRIMINAL PROCEDURE CODE (ACT X OF 1872), l A. 680.

(5) See EVIDENCE, i A. 725.

Application.
For leave to appeal to Her Majesty in Council See LIMITATION ACT (XV OP

1877), 1 A. 644.
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Arbitration. PAGB

(1) Act XVIII of 1873 Act XIX of 1873. Under the general law parties to suits

may, if they are so minded, before issue joined, refer the matters in

dispute between them to arbitration, and after issue joined, with the leave
of the Court.

Act XVIII of 1873 does not prohibit the parties to the suits mentioned
therein from referring the matters in dispute between them in such suits

to arbitration.

Where, therefore, the parties to a suit under that Act agreed to refer the
matters in dispute between them to arbitration, after issues had been
framed and evidence recorded, and applied to the Court to sanction such
reference, held (STUART, C J., dissenting) that the Court was competent
to grant such sanction, and on receiving the award to act on it. GOSHAIN
GIRDHARJI v. DURQA DEVI, 2 A. 119 ... 626

(2) Act X of 1877, ss. 2, 520, 521, 522, 525,526, 588 Filing of award Appeal.
Where, in a suit for the filing of an award made on a private reference to

arbitration, the Court of first instance, holding that there was no reason
to remit such award to the reconsideration of the arbitrator, under the

provisions of s. 520 of Act X of 1877, or to set it aside under s. 521 of that

Act, did not proceed to give judgment according to such award followed

by a decree, but merely directed that such award should be filed, held that
its order was not appealable as a decree, or as an order. RAMADHIN v.

MAHESH, 2 A. 471 = 4 Ind. Jur. 585 ... 870

(3) Insolvent Act IX o/ 1872, s. 65. K, on the one part, and his creditors includ-

ing C on the other part, agreed in writing to refer to arbitration the
differences between them regarding the payment of his debts by K. The
award compounded K's debts, and assigned his property to his creditors

and directed that K should dispose of such property for their benefit, and
that, if he misappropriated any of the property, he should be personally
liable for the loss sustained by the creditors on account of such misappro-
priation, C signed the award, amongst other creditors, but the award was
not signed by all the creditors. C received a dividend under the award.

Held, in a suit by C against K to recover a debt which had been com-

pounded under the award, in which suit, C alleged that several creditors

bad not signed the award : that some of them had sued K and recovered

debts in spite of the award ; that K bad misappropriated some of the

property ; and that, if the plaintiff did not sue, there would be no assets

left to satisfy his debt, that such suit was not maintainable. KHKTO MAD
v. CHUNI LAD. 2 A. 173 ... 66a

(4) See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A. 156 ; 2 A 181.

Arbitrator.

See APPEAL (SPECIAL APPEAL), l A. 535.

Arrest.

(1) Pending appeal See CRIMINAL PROCEDURE CODE (ACT X OP 1872), 2 A.

340.

(2) See CRIMINAL PROCEDURE CODE (ACT X OP 1872), 2 A. 386.

Assessment.
(1) Of revenue See ACT XIX OP 1873 (N.W.P. LAND REVENUE). 2 A. 415.

(2) See PRE-EMPTION, l A. 709.

Assessors.

Omission to take opinion See CRIMINAL PROCEDURE CODE (ACT X OF 1872),
1 A. 610,

Assignment.
(1) By trustees See RECORD-OF-RlGHTS, 2 A. 460.

(2) Jurisdiction Rent free grant-Act XVIII 0/1873, s. 30,95 (c)--4ciXIXo(1873,
S3. 79, 241 (&). The plaintiffs in this suit, zemindars of a certain village,
sued for the possession of certain land in suuh village, alleging that it had
been assigned to a predecessor of the defendant to hold no long as he and
his successors continued to perform the duties of village watchman, and
the defendant had ceased to perform those duties, and was holding as a

trespasser. The defendant set up as a defence to the suit that he and his

predecessors had held the land rent-free for two hundred years, and that

ie held it as proprietor. Held that such assignment was not a grant
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Assignment (Concluded), PAOB

within the meaning of Beg. XIX of 1793, and the plaintiffs
1

claim
was not one to resume such a grant or to assess rent on the land, of which
a Revenue Court could take cognizance under ss. 30 and \)5 (c) of Act
XVIII of 1873 or SP. 79 and 241 (h) of Act XIX of 1873. but one which
was cognizable by the Civil Courts. PURAN MAL v. PADMA, 2 A. 732... 104*

(3) Of decrees See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 91.

(4) See MORTGAGE (GENERAL), 2 A. 14-2.

Attaching Creditor,

Sale in execution Right of attaching creditor to sale-proceeds Suit for money
recetved bj/ the defendant for the pliintiff' s use Limitation -Act VIII ol 1859,

s. 270 Act IX cf 1871, sch. ti, els. 15, '26, 60, 118. Certain immoveable

property was attached in execution of a money-decree held by A, dated
the 22nd August 1671, on the 1st April 1872. The same property was

subsequently attached in execution of a decree held by B, dated the

19th August 1871, which directed the sale of the property in satisfaction

of a charge declared thereby. The property was sold in execution of this

decree. The Munsif directed that the proceeds of the sxle should be paid
to B. A, who claimed them on the ground that be had first attached the

property, appealed against this order. The Judge, declaring that A wan
entitled to the proceeds, reversed the Munsit's order. A then obtained
an order from the Mun&if directing B to refund the money, which he did,
and it was paid to A- B sued A to recover the money by establishment
of his prior right to the s*me, and for the canoelmentof the Judge's order,

alleging that the same was made without jurisdiction.
Held (by a majority of the Full Bench) that the suit was one for money

received by the defendant for the plaintiff's use, and was therefore

governed by ol. 60, sch. ii of the Limitation Act.

Per STUART, C.J., and SPANKIE, J. That the suit was not such a suit,

but was one for which no period of limitation was provided elsewhere thau
in cl. 118 of the schedule, and that it was governed by that clause.

Held, by the Division Bench that A was not entitled, as the fir.-t attaching
creditor, to the sale-proceeds. RAM KISHAN v. BHAWANI DAS, 1 A. 333. 12&

Attachment.

(1) Act VIII of 1859, S. 240 Attachment of property in execution of decree

Private alienation after such attachment. Where certain immoveable

property having been attached, the execution case was subsequently struck

off the file, and the judgment-debtor applied again for attachment of the

same property, held, looking to the particular circumstances of the case,
that a private alienation of the property, af oer the date of such application
but before attachment, was not void under the provisions of s. 240 of

Act VIII of 1859. ZAIB-UN-NISSA v. JAIRAM GIR, 1 A. 616 ... 429

(2) See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 2 A. 58, 666.

(3) S;e CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 752.

(4) See COURT FEES ACT (VII OF 1870), 2 A. 63.

(5) See JURISDICTION (GENERAL), 2 A. 799.

(6) See MORTGAGE (USUFRUCTUARY), 2 A. 455.

Attempt.
Bee PENAL CODE (ACT XLV OF 1860), 1 A. 316; 2 A. 105, 253,

Attestation,

Effect of Sae MORTGAGOR AND MORTGAGEE, 1 A. 303-

Auction-purchaser.
(1) See CHARGE, I A. 433 ; 2 A. 693.

(2> See CIVIL PROCEDURE CODE (ACT XXIII OF 1861), l A. 272.

(3) See CIVIL PROCEDURE CODE (ACT XOF 1877), 2 A. 352, 396.

(4) See EXECUTION OF DECREE, l A. 568.

(5) See HINDU LAW iJOINT FAMILY), l A. 429.

(6) See LlSPENDENS 1 A. 588.

(7) See MONEY DECREE, 1 A. 240, 446.

(8) See MORTGAGE (GENERAL), l A. 126.

Auction-sale.

(1) See CIVIL PROCEDURE CODE (ACT VIII OF 1859), l A. 374.

(2) See PARTIES, 2 A. 107.
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Award. PAQB

(1) See ARBITRATION, 2 A. 471.

(2) See CIVIL PROCEDURE CODE (ACT VITI OP 1859), 1 A. 166.

(3) See EVIDENCE ACT il OF 1872), 2 A. 809.

Bail.

Power of Sessions Court to admit a convicted person to bail See CRIMINAL PROCEDURE
CODE (ACT X OF 1872), 1 A. 151.

Bailment.

See CONTRIBUTORY NEGLIGENCE, 2 A. 756.

Banns.

Publishing the See PENAL CODE (ACT XLV OF 1860), 1 A. 816.

Bhaoli.

(1) See ACT X OF 1859 (BENGAL RENT), 1 A. 301.

(2) See ACT XV1I1 OF 1873 (N.W P. RENT), 1 A. i!7.

Bigamy.

Attempt to commit See PENAL CODE (ACT XLV OF 1860), 1 A. 316.

Bill of Exchange.

Act I 0/1872, s. 92 Bill of exchange Exclusion of Evidfnce of oral agreement.
ID was agreed between the B-ink of Bengal at Calcutta and C and

Co., who carried on business there that tbe Branch of the Bank at

Cawnpore, should discount bills to a certain extent drawn by C, who
carried on business at Cawnpore, on C and Co. against goods to be con-

signed by rail to and Co., and that railway receipts for such consign-
ments should be forwarded to C and Co. through the Cawnpore Branch
of the Bank. C accordingly drew a bill on C and Co. payable twenty-one

days after date, which the Cawnpore Branch of tbe Bank discounted,

receiving the railway receipt for certain goods consigned to C attd Co. C
and Co., having accepted this bill, tbe Bank handed over the railway

receipt to them. In a suit by the Bank agair st. C on the bill, the latter

set up as a defence that tbe bill had been discounted by tbe Bank on the

oral understanding that tbe railway receipt was not to be tran&lerred to G
and Go, until they hud paid the amount of tbe bill, and that tbe Bank
had, by tbe breach of this condition, determined the defendant's liability.

Held by STRAIGHT, J. (SPANK1E, J., dissenting) that evidence of such oral

understanding was not admi sible even under proviso 3 of s. 92 of Act I of

1872. COHEN v. THE BANK OF BENGAL, 2 A. 598 = 5 Ind. Jur. 151 ... 957

Bond.

(1) For performance of duties of office See ACT XI OF 1865 (MOFUSSIL SMALL
CAUSE COURTS), 1 A. 87.

(2) See Al'PEAL (GENERAL!, 1 A. 593.

(3) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 838.

(4) See DAMAGES. 2 A. 617.

(5) See LIMITATION ACT (IX OF 1871), 2 A. 857.

(6) See LIMITATION ACT (XV OF 1877), 2 A. 322.

(7) See MONEY DECREE, i A. ^10.

(8) See MORTGAGE (SIMPLE). 1 A. 611.

(9) See PENALTY. 2 A. 6-JI, 639, 715, 769.

(10) See POST DIEM INTEREST. 1 A. 603.

(11) See REGISTRATION ACT (XX OF 1866), 1 A. 236 ; 2 A. 688.

(12) See STAMP ACT (I OF 1879), 2 A. 654.

Bribery.

See PENAL CODE (ACT XLV OF i860), 1 A. 530.

British Courts.

Jurisdiction of- See ACT XI OF 1872 (FOREIGN JURISDICTION AND EXTRA-

DITION), 2 A. 218.

British Indian Courts.

Jurisdiction of See CROWN, 2 A. 1.
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Burden of Proof. PAGE

(1) See EVIDENCE ACT (I OF 1872), i A 53.

(2) See LIMITATION, i A. 425.

(3) Sae MORTGAGE (REDEMPTION), i A. 194.

Cancellation of Document.

(1) Suit for the
"
Subject matter in dispute'

1

Appeal Act VI of 1871, s. 22
Jurisdiction. The plaintiffs sued for the cancellation of a bond for the pay-
ment of Rs. 6,000, together with interest thereon at the rate of four per
cent, per mensem, alleging that they had executed such bond under the

impression that it was a oond for the payment of Rs. 3,000 together with
interest thereon a*, the rate of one and a half per cent, per mensem, whereas
the defendants had fraudulently caused them to execute the bond in suit.

The plaintiffs paid into Court Rs. 3,000 together within terest at the rate of

one and a halt per cent, per mensem. Held that the value of the subject-
matter in dispute was the difference between Rs. 3,000 and Rs. 6,000 or

thereabouts, and therefore an appeal from the decree of the Court of first

instance preferred to the District Judge was cognizable by him. KALI
CHARAN RAI v. AJUDHIA RAI, 2 A. 148 ... 646

(2) See DOCUMENT, 1 A. 622.

Carrier .

See RAILWAYS ACT jXVIII OF 1854). 1 A. 60.

Cause of Action.

(1) Joinder of, between same parties See CKSS, 1 A. 444.

(2) Misjoinder of See SPECIFIC RELIEF ACT (I OF 1877), 1 A. 555.

(3) Mortgage First and secrnd mortgages Dispossession of second mortgagee
Cause of Action Limitation Interest. Z, being indebted to A, executed
in his favour a written mortgage of certain lands, in which it was agreed
that if the dpbt was not repaid within a fixed time, A should be put into

possession of the lands. Subsequently Z executed in favour of P. to whom
also he owed money, a second mortgage of the same lands subject to the
same condition. P not receiving payment within the stipulated time,
sued Z on the mortgage and obtained a decree for possession of the lands,
under which he was put into possession in the year 1846. After P had
obtained his decree, A, whose debt had likewise remained unpaid, brought
a suit, as first mortgagee against Z and P for the possession of the lands,
and obtaining a decree, recovered possession in the year 1847, dispossess-

ing P. In the year 1870, the heirs of Z having paid off the debt due to A,
resumed possession, whereupon the heirs of P applied to be restored to

possession in execution of the decree obtained by P in 1846. This applica-
tion having been rejected on the ground that that decree had been fully
executed when P obtained possession under it, the heirs of P instituted a
suit against the heirs of Z to recover possession and for interest during the
time they weue dispossessed.

Held by their Lordships of the Judicial Committee, reversing the decision of
the High Court, that the heirs of P were entitled to possession on A's

mortgage being paid off, and that their cause of action accrued and limi-
tation ran against them from the time when the heirs of Z resumed
possession.

Beld also that they were not entitled to a decree for the interest accruing
during the time they were dispossessed. NARAIN SINGH v. SHIMBHOO
SINGH. 1 A. 3-25(P.C.) = 4 I.A. 15 = 3 Suth. P.C.J. 357 = 3 Sar. P.C.J.
673 ... 223

(4) Se ACT XIX OF 1873 (N.W.P. LAND REVENUE), 2 A. 415.

(5) See CHEQUE, 2 A. 754.

(6) Sae CIVIL PROCEDURE CODE (ACT VIII OF 1859), i A. 543.

(7) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 884,

(8) See FRAUD, 1 A. 403.

(9) Soe LIMITATION ACT (IX OF 187 1), 2 A. 857.

(10) Sae LIMITATION ACT (XV OF 1877), 2 A. 322.

(11) Sae MORTGAGE (USUFRUCTUARY), 2 A. 193.

Caveat Emptor.
(1) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 780.

(2) See EXECUTION OF DECREE, 2 A. 828.
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Certificate. , PAGE

(1) Of Sale See REGISTRATION, 2 A. 392.

(2) To collect Debts 8ee ACT XXVII OF 1860 (COLLECTION OF DEBTS ON
SUCCESSION), 1 A. 287 ; 2 A. 513.

(3) To collect Dabts See CIV. PRO. CODE (ACT VIII OF 1859), 1 A. 686.

Certified Purchaser.

See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A. 235. 290.

Cess.

(1) Act XXIII o/
^

1861, s. 27 Suit cognizable by Courts of Small Causes
Zemmdari dues and cesses not coming within the classes of su.h suits

Joinder of causes of action between same parties. The plaintiff claimed
from the defendants, as joint decree-holders, a fourth share of the proceeds
realized by auction-sale through the Court of the Munsif of certain houses,
situate on land subject to a village-custom whereby a proprietary due of

the above amount was recognized and payable to the zemindar of the said

land The Division Bench of the High Court having referred to the Pull
Bench the question whether claims for such zemindari dues or cesses were
in the nature of suits cognizable by a Court of Small Causes, held by the
Full Bench that the claim as brought does not fall wiihin any of ihe

classes of suits cognizable by tbe Courts of Small Causes : aliter if the due
is payable in virtue of a contract.

Held by the Division Bench that the claim is not bad for misjoinder, as the
due was payable out of the sale-proceeds taken out of Court by the decree-

hoiders. NANKU v. THE BOARD OF REVENUE, 1 A. 444 (F.B.) ... 304
(2) See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 2 A. 49.

(3) See CLAIM, l A. 440.

(4) See REGULATION VIIOF 1822 (BENGAL LAND REVENUE), l A. 373.

Cession.

See CROWN, 2 A. 1.

Charge.
(1) Jurisdiction Suit for money charged on Immoveable property Mortgage First

and second mortgages
- Sales in execution of decrees enforcing mortgages

Auction purchasers. Held that a suit for money charged on immoveable

property in which the moiiey did not exceed Rs. 1,000, although the

value of the immoveable property did exceed that sum, was cognizable by
a Mutisif, such property being situate within the local limits of his

jurisdiction.
Certain immoveable property was sold on the same day in the execution of

two decrees, one of which enforced a charge upon such property created in

1864 and the other a charge created in 1867- Held that the purchaser of

such property at the sale in the execution of the decree, which enforced the

earlier charge, was entitled to the possession of such property in prefer-
ence to tbe purchaser of it at the sale in the execution of the decree

which enforced the later charge, notwithstanding the latter had obtained

possession of the property in vircue of his purchase. JANKI DAS v. BADRI
NATH. 2 A. 698 ... 1026

(2) Mortgage Charge against immoveable property Auction-purchaser's rights

subject to lease. An obligee under a bond giving him a charge upon
land who sues for and obtains only a money decree, under which he him-
self purchases the land, the s tie-proceeds being sufficient to discharge the

debt, cannot fall back on M,O collateral security for a debt which no

longer exists. Semble that even if the sale-proceeds were not sufficient to

discharge the debt, the obligee could not according to the principle laid

down in Khub Chand v. Kalian Das avail himself of hia collateral security
to avoid a lease granted by the obligor after tbe date of the bond.

BULWANT SINGH v GOKARAN PRASAD, i A. 433 = 2 Ind. Jur. 177 ... 297

(3) Mortgage Condition against alienation. Held that where a person stipula-
tes generally not to alienate his property he doeH not thereby create a

charge on any particular property belonging to him. BHUPAL v. JAG
RAM, 2 A. 449 ... 855

(4) See LEGACY, I A. 753.

(5) See REGISTRATION ACT (VIII OF 1871), l A. 274; 2 A. 96.

Chela.
See HINDU LAW (INHESITANCE), l A. 539.
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Cheque. PAOB

Act X of 1877, s. 61 Suit on lost cheque Parties to suit. The indorsees of a

cheque sued the indorser, stating in their plaint, that the cheque had been

lost, and that the defendant refused to give them a duplica'e of it, and

claiming a duplicate of it or the refund of the money they had paid the
defendant on the cbf que.

1ft Id that the plaint disclosed a cauee of action apains-t the defendant. Held
also that, the plaint should be amended by joining the drawer of the cheque
as a defendant, in the suit. BALDEO PR08AD v. GlRISH CHUNDER
GHOSE.2A. 754 ... 1063

Chose in action.

See PROMISSORY NOTE, 1 A. 732.

Civil Procedure Code (Act VIII of 1859).

(1) See ACT I OF 1868 (GENERAL CLAUSES), 1 A. 668.

(2) See APPEAL (GENERAL), 1 A. 620.

(3) See CIVIL PROCEDURE CODE (ACT X OF 1877). 2 A. 74, 275, 299.

(4) S. 2 See HINDU LAW (GIFT), 1 A. 734.

(5) 8. 2 See LlS PENDENS, I A. 588.

(6) 8. 2- See RES JUDICATA, 1 A. 316.

(7) S. 2 Rts judiiaia. The plaintiffs in the present suit claimed, aa the beirs

of J, certain property from M. the daughter of B. alleging tbat such pro-

perty was the joint and undividfd property of It and J, to which on R's
death J had succeeded. The plaintiffs bad formerly, after the death of J,
sued M for such property, *llegirg that it was the separate property of R,
and that en the death of R's widow they were entitled to succeed thereto.

Eeld that the decision in the former suit thai such property was the

separate property of R to which M was entitled to succeed en the death of

his widow was a bar to their present suit. RADHIA v. BENI, 1 A. 560 ... 888

(9) S. .2 Res juaicata. When a plaintiff claims an estate, and ibe defendant,
being in possession, and knowing U at be has two grounds of defence raises

only one, he shall not, in the event of the plaintiff obtaining a decree, be

permitted t o sue on the other ground to recover possession from the plaintiff.

Where, therefore, the defendants purchased an estate in the plaintiff's pos-
session and sued him to recover possession of it, and the plaintiff resisted

the suit merely on the ground that be was the auction-purchaser of it, and
the defendants obtained a decree, and the plaintiff then sued claiming a

right of pre emption in respect of the property, a claim which he might
have asserted in reply to the former suit, held tbat he was debarred from

suing to enforce such claim. BALDEO SAHM v. BATESHUR SINGH,
1 A. 75 ... 50

(9) Ss. 2, 139 Trial and Determination of Issues Res Judicata. A Court of

competent jurisdiction, having tried and determined an issue arising
in a suit on which the suit nrght have been disposed of, proceeded
to try and determine another issue which also aro?e out of the

pleadings, but the determination of which in that suit was not required
for its disposal. Held that such Court was not bound under the circum-

stances to refrain from trjing and determining such last-mentioned issue,

and that the trial and determination of it could not be treated as a nullity,
and the issue could not again be tried and determined in another suit.

MAN SINGH v. NARAYAN DAS. i A. 4 C0=2 Ind. Jur. 387 830

(10) S. 5 Dwelling-place Act XXIII of 1861, s. 4 Jurisdiction. The fixed and

permanent home of a man's wile and family, and to which he has always
the intention of returning, will constitute his dwelling-plare within the

meaning of a. 5 of Act. VIII of 1859 and s. 4 of Act XXIII of 1861.

PATIMA BEGAM v. SAKINA BEGAM, i A. 51 ... 34

(11) Ss. 5, 13 See REGULATION VII OF 1825 (BENGAL, EXECUTION OF
DECREE), i A. 431.

(12) S. 6 Act XXIII of 1861, s. SB-Execution of Decree Miscellaneous

Proceedings Tranffer. A District Court is competent, under s. 6 of Act
VIII of 1859. and s. 38 of Act XXIII of 1861, to transfer to its own file

proceedings in execution of decree pending in a Court subordinate to it.

GAYA PABSHAD v. BHUP SINGH, i A. 180 121

(18) 8 7. D, being able to sue for the possession of certain property, omitted to

do so, and sued in the first instance only for a declaration of her right to

Buoh property. The Court refusing to make any such deolaration oo the
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Civil Procedure Code (Act VIII of 1859) (Continued). FAQS

ground that she could sue for possession, D then sued for possession, Held
that the second suit was not barred by s. 7 of Act VIII of 1859. DABBO v-

KESHO RAI, 2 A 356 (F.B.) ... 789

(14) S. 7. Tbe fact that, at the time when the purchaser of certain lands sued.
with a view of COL firming his title to the lands under his purchase, for a
decree declaring such title, he was in a position to have sued for possession
of the lands, was no bar, under the provisions of s. 7 of Act VIII of 1859,
to his snbs<quen:ly suing for possession of the same. TULSI BAM v.

GANGA RAM, i A. 252 ... 170

(15) S. 7 Rtlinquibhment or Omission cf Portion of Claim. Held, where two
suits were instituted simultaneously, and one of such suits had been

determined, that, assuming that the claims in such suits arose out of the

same cause of action and should have been included in one suit, the

provisions of s. 7 of Act VIII of 1859 were no bar to the entertainment of

the second suit. KALESHAR PARSHAD v. JAGAN NATH, 1 A. 650 ... 453

(16) S. 7 Relmquishment or omission to sue for any part of claim Fraud
Cause of Aciion. S, as one of the heirs of his brother M, sued the sons

of M, the other heirs of M, for, amongst other things, a declaration of his

right to share in the rights and interests of M as the mortgagee under a

deed of mortgage, which he valued at the principal sum advanced under
the mortgage, viz , Rs. 5,600, stating his cause of action to be tbe obstruc-

tion caused by the sons of M to his sharing in M's estate. He
obtained a decree declaring his title to the share claimed. L, one of the

sons of M, had fraudulently concealed from and kept S in ignorance of the

fact that previously to the suit he bad realized Its. 8,624 under the

mortgage. Oa this fact coming to S's knowledge he sued the sons of M
to recover his share of that sum. Held that the second suit was not
barred by s. 7 of Act VIII of 1859. LACHMAN SINGH v. 8ANWAL
SINGH, 1 A. 543 ... 37S

(17) Ss. 7, 97 Omission of part of claim Withdrawal of suit Institution of

jreih suit including part of claim omitt d. Where tbe plaintiffs in a suit

were permitted to withdraw from the same, with a view to bringing a fresh

suit which should include a portion which had been omitted of the claim

arising out of tbe cause of action, and such fresh suit was brought, the

additional portion of tbe claim in that suit was not barred by s. 7 of Act
Vill of 1859. ILAHI BAKHSH v, IMAM BAKHSH, i A. 324 = 1 Ind. Jur.

561 ... 222

(19) 8". 8, 9896 COURT PEES ACT (VII OF 1870). l A. 552.

(19) 8. 9 -See COURT FEES ACT (VII OF 1870), 2 A. 676.

(20) S. 13- See COURT FEE, 2 A. 241.

(21) 8. 73 Bee CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 738.

(22) Ss, 109, 110, 111. 119, 147 Ex parte Judgment Appeal. The provision in

s. 119 of Act VIII of 1859 that
" no appeal shall lie trom a judgment passed

ex parte against a defend mt who has not appeared,'
1 must be understood

to apply to the case of a defendant who has not appeared at all, and not
to the case of a defendant who, having once appeared, fails to appear on a
sub eqvient day to which the bearing of the cause has been adjourned.
ZAINUL-ABDIN KHAN v. AHMAD RAZA KHAN, a A. 67 (P.O.) = 5 I. A.

233 = 3 Ind. Jur. 186 = 3 Sir. P.OJ. 879 ... 590

(23) 8. I'O See COURT FEE, 2 A. 318.

(24) 8. 119-See Civic PROCEDURE CODE (ACT X OF 1877), 1 A. 748.

(25) 8. 119-See LIMITATION ACT (IX OF 187 l), 2 A. 273.

(26) S. 189 Act X of 1877. s. '206 Decree What it is to contain. Where the

plaintiff by his claim sought for a decree for money and enforcement of

lien on the properly hypothecated in the bond on which tbe claim was
based, and be obtained a decree for the "claim as brought

" without any
specification in it as to tbe relief he sought by charging the property

hypothecated, held that such a decree was a decree for money only, and
did not enforce the charge on the property. HARSUEH v. MEGHRAJ, 2

A. 345 ... 781

(27) S. 194 Art X of 1877, s. 210 Decree payable by instalments Quaere.
Whether "a decree for the payment of money" means merely what is com-

monly known as a money-decree, or includes a decree in which a sale is

ordered of immoveable property in pursuance of a contract specifically

effecting such property within the meaning of s. 194 of Act VIII of

1859, and s. 210 of Act X of 1877.
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Where a Court on the ground that the defendant was " hard pressed," direct-

ed the amount of a decree to be paid by instalments extending over ten

years, allowed only one half of the usual rate of interest, held, that there

was no "sufficient reason ''
for directing payment of the amount of the

decree by instalments, and that such Court bad exercised its discretion in-

juriously to the plaintiff by the length of the period over which instalments
were extended, and by allowing a rate of interest less than the ordinary
rate. BlNDA PRASAD v. MADHO PRASAD, 2 A. 129 = 3 Ind. Jur. 518 ... 632

(28) S. 200 Decree for performance of a particular act Execution of decree. A,
who had been directed by a decree to refrain from preventing her daugh-
ter returning to her husband, after the date of the decree permitted her

daughter, who was of age, to reside in her house- Held that such con-

duct on the part of A was no such evidence of interference with her

daughter's return as would justify the execution of the decree against her,

under the provisions of s. 200 of Act VIII of 1859. AJNASI KUAR v.

SURAJ PRASAD, 1 A. 501 ... 345

(29) 8. 206- See EXECUTION OF DECREE, 2 A. 291.

(30) S. 208 Execution of decree -Transfer of decree by operation of Law Act
XXVII of I860 Certificate to collect debts. To enable the heir o( a decea-

sed person to apply under s 208 of Act VIII of 1859 for the execution of a

decree held by such person, a certificate under Act XXVII of 1860 is not

indispensable. KARAM ALI v- HALIMA, 1 A. 686 ... 479

(31) S. 209 Attachment Cross- decrees. In April 1877 M sued S for money.
and on the 10th May 1877, S sued M for money, both suits being instituted

in the same Court. In the meantime, on the 9th M*y 1877, B applied for

the attachment of the money claimed by M in his suit, and obtained an
order prohibiting M from receiving, and S from paying, any sum which

might be found in that suit to be due by S to M. Oa the !43rd June 1877
M obtained a decree in his suit against S, and S obtained a decree in his

suit against M, S's decree being for the larger sum. On the same day,
under the provisions of s. 209 of Act VIII of 1859, satisfaction for the

smaller sum was entered on both decrees, and execution taken out of S's

decree for so much as remained due. At the same time S objected to B's

attachment, but his objection was disallowed. Held, in a suit by 8
against B to have the order disallowing his objection set aside and the pro-

priety and legality of the set-off above mentioned established, regard

being had to the provisions of s. 209 of Act VIII of 1859, that the attaching
order of the 9th May could have no operation or effect, and that even if B
had followed up that order and attached M's decree against S that step
would not have put him in a better position, for the same section being
followed, and the decrees being essentially cross-decrees, that for the

smaller sum became absorbed in the one for the larger and attachment
could affect it. BUJHAWAN LAD v. SUKHRAJ RAI, 2 A. 866 ... 1142

(32) 8s. 212, 216 See LIMITATION, 1 A. 675.

(33) Ss. 212, 285 See LIMITATION ACT (IX OP 1871), 1 A. 525.

(34) S. 230 S?e CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 94.

(35) S3. 236, 252 See DECREE, 1 A. 348.

(36) Ss. 239, 240 Attachment of land Private alienation after attachment.
Certain land was attached in the execution cf a decree in the manner
required by s 235 of Act VIII of 1859, but a copy of the order of attach-

ment was not, as required by s. 239 of that Act, fixed up in a conspicu-
ous part or in any part at all of the Court house of the Court executing
the decree nor was it sent or fixed up in the office of the Collector of the
district in which the land was situated. Subsequently to the attachment
of the land the judgment-debtor privately alienated it by sale. Held that,
as the attachment had not been made known as prescribed by law, the

provisions of s. 240 of Ace VIII of 1859 did not apply, and the sale was
not null and void. NURAHMAD v. ALTAF ALI, 2 A. 58 ... 585

(37) S. 240 See ATTACHMENT. 1 A. 616.

(38) Ss. 240, 248 Sate in execution Act XIX of 1873, s. 3. c. 1 Irregula-

rity in publication of Court-sale of Khalisa Mahal. In the case of a sale

by the Civil Court of forest laud, which formed a grant from Govern-
ment under a deed describing the property as a

"
Ehalisa Mahal," subject

to the payment of revenue after a term of years, the sale not having
been proclaimed at the site of the grant, held, that the sale was invalid by
reason of irregularity in the publication, and because it was not competent
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to the Civil Court to sell land chargeable with, although not actually
paying, revenue at the time of sale, such Khalisa Mahals being revenue-

paying lands within the meaning of s. 248 of Act VIII of i859, and s. 3,
ol. 1 of Act XIX ot 1873, and that therefore the sale should have been
held by the Collector. SHOWERS v. GOBIND DAS, 1 A. 400 = 2 Ind.Jur. 66 274

(39) S. 246 See COURT FEES ACT (VII OF 1870), 1 A. 360 ; 2 A. 63.

(40) S. '246 See LIMITATION ACT (IX OP 1^71), 1 A. 355.

(41) S. 246 See MORTGAGE (USUFRUCTUARY), 2 A. 455.

(42) 8. 216 Adjudication of right Binding on parties to proceedings Claimant
Conclusive order Defendant in possession Limitation Objector Suit

to establish right Title. In a suit brought by plaintiff to establish his

right as auction purchaser to certain immoveable property sold in execu-
tion of a decree, under the provisions of s. 246 of Act VIII of 1859, dis-

allowing the claim of the objector represented by the defendant and

adjudging the property attached to be that of the judgment-debtor, re-

presented by the plaintiff the said order not having been set aside in a

regular suit by the defendant, held (by a majority of the Pull Court) that
an order passed under the provisions of s, 246 of Act VIII of 1859, unless

overruled in a regular suit brought within the statutory period, is binding
on all persons who are parties to it and is conclusive.

PEARSON, 3. per contra S. 246 of Act VIII of 1859 provides for an adjudi-
cation of proprietary right on the basis of possession, but the matter is not

"res judtcata" as to matters in dispute between decree-holder and claimant,
unlet-s the party against whom an order is passed under s. 246 of Act VIII
of 1859 fails to bring a, regular suit to establish his right. In the case men-
tioned in the order of reference as apparently conflicting with the above
view there bad been no adjudication on the basis of possession by the

Court passing an order under s. 246 of Act VIII of 1859, and the defend-

ant in possession was therefore at liberty to assert his proprietary title

against the lien set up by plaintiff under the said order, passed without

jurisdiction on the miscellaneous side. BADRI PRASAD v. MUHAMMAD
YUSUF, 1 A. 382 iF.B.) ... 262

(43) S. 246 Effect of order under s. 246 Suit to establish right Limitation.

B caused a certain dwelling-house to be attaobed in execution of a decree

held by him against M as the property of M- J preferred a claim to the

property which was disallowed by an order made under s. 246 of Act VIII
of 1859. Two days after the date of such order M satisfied B's decree.

More than a year after the date of such order J sued B and M to establish

her proprietary right to the dwelling-house, alleging that M had fraudu-

lently mortgaged it to B. Held, following the Full Bench ruling in Badri
Parshad v. Muhammad Yusuf, that J, having failed to prove her right
within the time allowed by law, was precluded from asserting it by the

order made under s. 246 of Act VIII of 1859, and that whether or not the

decree was satisfied after order was made, the effect of the order was the

same. JEONI v. BHAGWAN 8AHAI, 1 A. 541 = 2 Ind. Jur. 680 ... 3T4

(43-a) S. 254 Sale in execution Defaulting purchaser Appeal High Court

Appellate Civil Jurisdiction Division Court -Letters Patent, cl. 10. An

appeal lies from an order passed on an application under s. 254, Act VIII
of 1859, to make a defaulting purchaser liable for the loss occasioned by a

re-sale.

Held ISPANKIE, J., dissenting) that the appeal given to the Fall Court,
under cl. 10, Letters Patent, is not confined to the point on which the

Judges of the Division Court differ. RAM DIAL v. RAM DAS, 1 A. 181 ... 122

(44) Ss. 256, 257 Act XXIII of 1861, ss. 11, 35 Auction-sale- Older cancelling
sale Appeal Suit to set aside. A Munsif having cancelled an auction-

sale of landed property on the sole objection of the judgment-debtor that

the property realized a low price, and the Judge having dismissed the

auction-purchaser's appeal from the said order on the ground that the

Munsif had no authority to cancel the sale under the terms of s. 257 of

Act VIII of 1859, without some irregularity in conducting or publishing
the sale being proved, and that the said order must therefore be taken to

,

have been passed under s. 11, Act XXIII of 1861, which admits of no

appeal by the auction-purchaser who was no party to the execution pro-

ceedings, held that such order passed by the Munsif was not a proceeding
under s. 11 of Aot XXIII of 1861, but an order passed ultra vires under
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s. 257 of Act VIII of 1859, and that a suit would Ha for its cancetment,
the finality of au order under ss. 256 and 257 of Act VIII of 1859 depend-
ing on its compliance with the terms of those sections. SUKHAl v.

DARYAI, 1 A. 374 = 1 Ind. Jur. 779 ... 257

(45) Ss. 256, 257, 258 See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 780.

(46) S. 257 See EXECUTION OF DECREE, 1 A. 21-2.

(47) S. 260 Certified purchaser. The certified purchaser of certain property at

a sale in execution of decree sued to establish bis right to the property and
for possession thereof.

Held, that the defendant in the suit was not precluded by s. 260, Act VIII of

1859, from resisting the suit on the ground that he was the actual pur-
chaser of the property. JAN MUHAMMAD v. ILIAHI BAKHSH. 1 A. 290... 197

(48) S. 260 Execution of decree Certified purchaser. A sued for a declaration

that P, the certified auction-purchaser of certain iminoveable property,
was merely a trustee for R, P's judgment-debtor, that the purchase in P's
name was made with the intent of defeating or delaying him in the execu-

tion of his decree, and thai he was at liberty to apply for execution against
the property as the property of his judgment-debtor. Heli, following
Sohun Loll v. Gj/o Parshad, that s. 260, Act VIII of 1859, was in no way
a bir to the suit. PURAN MAL v. ALI KHAN. 1 A. 235 ... 158

(49) S. 270 See ATTACHING CREDITOR, 1 A. 333.

(50) Ss. 270, 309 See COURT PEES. 1 A. 596.

(51) S. 271-See EXECUTION OF DECREE. 1 A. 727.

(52) S. 273 Act XX 0/1866, s 5'2 Act VIII 0/1871, ss. 53, 54, 55 Appeal-
Execution Procedure Repeal. No appeal lies against orders passed in

execution of decrees under Act XX of 1866, the procolure under that Act

having been expressly saved by Act VIII of 1871, which repealed Act XX
of 1866. RAMANAND v. THE BANK OF BENGAL, i A. 377 ... 259

(53) Ss. 285, 348 Execution of decree Act XIV of 1859 -Act IX of 1871 Com-

promise undtr decree Limitation Payments under compromise Proceed-

ings under barred decree. Where a decree-holder entered into a compro-
mise with the judgment-debtor, agreeing to accept payment by instalments,
which was rat fi d by the Court executing the decree, the case being struck

off the execution file on the basis of the compromise, and more than three

years after the date of the Court's order sanctioning the compromise subse-

quent proceedings were taken by the decree-holder to enforce the original

decree, hdd that such subsequent proceedings when execution of the

original decree bad been already barred by limitation could not avail to

keep the decree alive. 8TOWELL v. BILLINGS, 1 A. 350 ... 239

{54) S. 308 Pauper suit Institution of suit Presentation of plaint Limita-
tion. Where an application for permission to sue in (o>ma pauptris is

numbered and registered, and deemed to be the plaint in the suit, not in

consequence of proof ol the plaintiff's pauperism, but in consequence of

his abandoning his claim to sue as a pauper and paying for the stamps
required for the institution of the suit, the date of such payment, and not

the date of the application, must be taken, in computing the period of

limitation, to be the date of the presentation of the plaint and the institu-

tion of the suit. SKINNER v. ORDE, l A. 230 ... 15*

(55) S. 309 See COURT FEES. 2 A. 196.

(56) 8. 311 See CIVIL PROCEDURE CODE (ACT X OF 1877), 1 A. 745.

(57) Ss. 323, 324 Arbitration. The plaintiff in this suit sued the defendants

to recover certain moneys presented to him on his marriage, which he

alleged the defendants had received and appropriated to their own use.

The defendants denied that they bad received such money?, but admitted
that such moneys had been credited by the plaintiff's father to the firm in

which they, the plaintiff, and the plaintiff's father, were jnintly interested,

against a larger amount of moneys belonging to the firm which had been

expended on the plaintiff's marriage. The parlies agreed to refer the

matter in dispute between them to arbitration, and to abide by the deci-

sion of the arbitrator. The arbitrator decided that the plaintiff oould not

recover the moneys he sued for, and which had been credited to the

firm of which be was a partner, as a larger sum bad been expended on his

marriage out of funds of the firm. The plaintiff obtained the opinions of

certain pandits to the effect that, under Hindu Law, gifts on marriage
are regarded as separate acquisitions, and prayed that the Munsif would
remit the award with these opinions to the arbitrator. The Munsif
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remitted the award with the opinions, requesting the arbitrator to consider
them and to return his opinion in writing within a certain period. The
arbitrator having refused to act further, the Munsif proceeded to deter-

mine the suit, and gave the plaintiff a decree on the ground that, in a

joint Hindu family, presents received on marriage do not fall into the
common fund. Held (PEARSON, J., dissenting) that, there being no
illrgility apparent on the face of the award, the Munsif was not justified
in remitting the award, or in setting the award aside and proceeding to

determine the suit himself, but that he should have pasted judgment in
accordance with the award. NANAK CHAND v. RiM NARAYAN ... 2 A.
181 (F B.) ... 668

(58) S. 327 Arbitration Award Appeal. The plaintiff sought; to file and
toenforce a private award, under the provisions of s. 327. Act VIII of

1859. The defendant objected that he was no party to the award. The
Court to which the pUintiff's application was made, a'ter inquiry into the

matter, overruled the objection, and directed that the award should be

filed, but m*de no decree enforcing the award under the provisions of

ch vi, Act VIII of 1859. Held, that the order was not open to appeal, as
it did not operate as a decree.

Per SPANKIE, J. S. 3-27 intended to provide for those cases only in which the
reference to arbitration is admitted and an award has been made. Where
the defendant denies referring any dispute to arbitration or that an award
has been made between himself and the plaintiff, sufficient cause is shown
why the award should not be filed. The plaintiff should be left to bring a

regular suit for the enforcement of the award. HUSAINI BlBIv. MOHSIN
KHAN, i A. 156 ... 105

(59) S. 336 Appeal when instituted Memorandum of avp aal Limitation.

Where, under the provisions of s. 336, Act VILI of 1859, a memorandum
of appeal is returned for the purpose of being corrected, the appellate Court
should specify a time for such correction.

Where an appellant presented an appeal within the period of limitation

prescribed therefor, and the appellate Court returned the memorandum of

appeal for correction without specifying a time for such correction, the

appeal again presented some days after the period of limitation was
presented within time, the date of its presentation being the date it was
first presented. JAGAN NATH v. LAWMAN, 1 A. 260 ... 175

<60) S. 338 See CIVIL PROCEDURE CODE (ACT XXIII OF 1661), 1 A. 178.

(611 8. 350-8ee EVIDENCE. 1 A. 725.

(62) S. 350 See RELEASE, 2 A. 554.

(63) 8. 351 See LIMITATION, 1 A. 508.

(64) S- 354 Remand Objection Procedure. Where an appellate Court,
under s. 354 of Act VIII of 1859, refers issues for trial to a lower Court
and fires a time within which, after the return of the finding, either party
to the appeal may file a memorandum of objections to the same, neither

party is entitled, without the leave of the Court, to take any objection to

the finding, orally or otherwise, after the expiry of the period so fixed

without bin having filed such memorandum. RATAN SINGH v. WAZIB,
1A. 165 (P. B.) ... Ill

(65) Ss- 376, 378 Review of Judgment Appeal. Although the order itself for

granting a review of judgment is final, yet in appeal against the decision

passed in review, objiction may be taken that the review was improperly
granted.

An application for a review of judgment was made to a Court of appeal on
the ground that certain very material documents on which the Court of

first m-tince had relied had been summarily discredited without being
inspected by the Court of appeal, and that the Court of appeal had erred

in declaring the report of a commissioner appointed by the Court of first

instance for the purpose of making a local inquiry to be unworthy of

reliance, because he was a muharir of the Court of first instance. Held

that, in granting the review applied for, the lower appellate Court had not

exceeded the discretion vested in it by law. ABDUL RAHIM v. RACHA
RAI, 1 A. 363=1 Ind. Jur. 818 ... 248

(66) S- 377 Review of Judgment Limitation. The plaintiff in a suit applied,
more than two years after the proper time for a review of judgment in

such suit, filing with his application a copy of a decision by the High
Court, which had been passed subsequently to the date of such judgment,
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in support of a contention contained in his application which should have

been, but was not, urged at the hearing of hi? suit. Such contention and
the other arguments and statements contained in his application might
have been adduced whithin the time allowed by law for an application
for a review of judgment. Held that, as such contention might have been

urged at the first hearing of the case, there w-is no "
just and reasonable

cause
"

for preferring the application after time, and the Court of first

instance was therefore not warranted in granting the application and
reviewing its judgment MADHO DAS v. RUKMAN BEWAK SINGH, 2 A.

287 ... 740

(67) S. 378 See STATUTE, 24 AND 25 VlCT., C. 104 (HIGH COURT'S ACT), 1 A.

296.

Civil Procedure Code Amendment Act (XLIII of I860).

S. 1-See APPEAL (SPECIAL APPEAL), 2 A. 112.

Civil Procedure Code (Act XXIII of 1861).

(1) See ACT I OF 186R (GENERAL CLAUSES), I A. 668.

(2) S. 4- See CIVIL PROCEDURE CODE (ACT.V1II OF 1859), 1 A. 51.

(3) S. 4 See HUNDI, 1 A. 392

(4) Ss. 5 and 7 See COURT FEE, 2 A. 318.

(5) S. 11 Barred suit Excess payment made by mistake in execution of decree

Jurisdiction Small Cause Court Suit in nature of damages. Where
the plaintiff sued defendant iu a Civil Court for recovery of a sum alleged
to have been paid by plaintiff to defendant under a mistake, in excess of

the sum due in satisfaction of a decree of the Small Cause Court, held by
STUART, C.J , PEARSON, J.. dissenting, that such a suit was in the

nature of one for damages ccgriz*ble by the Court of Small Causes, and
was not barred by the terms of s. 11 ot Act XXlII of 1861, the question
involved in the claim not being one which could properly arise in execution

proceedings, that must be confined to matters embraced in the decree

passed between the parties to the suit. AGRA SAVINGS BANK LIMITED
v. 8RI RAM MlTTER, 1 A. 388 = 2 Ind. Jur. 23 ... 266

(6) Ss. 11 and 35-8eeClV. PRO. CODE (ACT VIII OF 1859), 1 A. 374.

(7) S. 14 Act XVIII of 1873, s. 177 Pattidari Estate- Pre-emption Act XIX
of 1873, s. 188. The provisions of s. 14 of Act XXIII of 1861 are not appli-
cable, where the land is sold in execution of a decree of a Revenue Court.

Held, on the assumption that, where land is sold in execution of such a

decree, a claim to the right of pre-emption can be preferred under the

provisions of s. 177 of Act XVIII of 1873 and s. 188 of Act XIX of 1873,
that such claim can only be preferred where the land is a patti of a mahal,
not where it is part only of a patti of a mahal. Semble that, where land
which is a patti of a mahal is sold in execution of such a decree, a claim
to the right of pre-emption can be preferred under the provisions of s. 177
of Act XVIII of 1873 and 3. 188 of Act XIX of 1873. NARAIN SINGH v.

MUHAMMAD FARUK, l A. '211 = 1 Ind. Jur. 269 ... 188

(8) S. I4-~ Pre-emption- Pattidari estate Co-sharer Stranger Auction-pur-
chaser. A share-holder in one patti of a pattidari estate is not a "

stranger"
with reference to a share-holder in another patti of the estate, within the

meaning of that term in s. 14, Act XX11I of 1861.

The auction-purchaser at a sale in execution of a decree of a share in a

pattidari estate seeking to establish bis right as against a person whose
claim to the right of pre-emption under the provisions of s. 14, Act XXIII
of 1861, has been allowed and in whose favour the sale has been confirmed,
cannot maintain a suit for possession of the share, but should sue for a

declaration that the person claiming the right of pre-emption has no such

right and to set aside the sale. FARZAND ALI v. ALIMULLAH, 1 A. 272 184

(9) S. 27 See APPEAL (SPECIAL APPEAL), 2 A. 112.

(10) S. 27 See CESS, 1 A. 444.

(11) S. 37 See APPELLATE COURT, \ A. 545.

(12) S. 38 See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A. 180-

(13) S. 38 Civ. Pro Code (Act VIII of 1889), s. 338 Execution of decree-

Appeal Miscellaneous Proceedings. Pending the determination of the

appeal against, an order passed in execution of decree, the appellate Court
has power, under s. 338 of Act VIII of 1859 and s. 38 of Act XXIII of

1861, to stay execution. In the matter of the petition of HAR SHANKAR
PARbHAD, 1 A. 178 178
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(1) See APPEAL (GENERAL), 2 A. 616.

(2) See HIGH COURT, l A. 726.

(3) Ss. 2, 3, 244, 594, 58s (j) Execution of decree Appeal from order Act VIII

of 1859 Repeal Pending Proceedings Act I of 1868, s. 6. The Court

executing a decree for the removal of certain buildings made an order in

the execution of such decree directing that a portion of a certain building
should be removed as being included in the decree. Ou appeal by the

judgment-debtor the lower appellate Court, on the 22nd September, 1877,
reversed such order. Held, per PEARSON, J,, on appeal by the decree-

holder from the order of the lower appellate Court, that the lower appellate
Court's order being within the scope of tbe definition of "decree" in s. 2 of

Act X of 1877. wan appealable under s. 584 of that Act, as well as under
Act VIII of 1859, notwithstanding its repeal, in reference to s. 6 of Act I

of 1868.

Held per STUART, C.J., dissenting from the Pull Bench ruling in Thakur
Prasad v. Ahsan Ali, that a second appeal in the case would not lie. UDA
BEGAM v. IMAM-UD-DIN. 2 A. 74 594

.(4) Ss. 2, 13, 540 Decree Judgment Appeal. The plaintiff in this suit sued

for the possess'on of certain land, on the ground that he was the owner
thereof in virtue of a purchase from N. The defendants claimed such

land as owners on the ground that it was included in a certain garden
which they had previously purchased at a sale in the execution of a decree

against N, and they also claimed it on the ground that they were lessees

thereof under a lease from N, the term whereof had not expired. They
aUo set up as a defence to the suit that it had been finally determined in

a former suit between themselves and N, whom the plaintiff represented
that such land was included in such garden, and that consequently their

title to such land as owners could not be questioned in tbe present suit.

The Court of first instance held that such land was not included in the

defendant's garden, and they were not the owners of it, but that they
could not be ejected from it as they were in possession under the lease

which had not expired ,
and that the question whether such land was includ-

ed in tbe defendants' garden and tbev were the owner? of it ws not res

judicata. It made a decree dismissing the suit in these tarm :

"
Ordered,

that the plaintiff's claim, as it stands at present be dismissed." Held

(STRAIGHT, J., dissenting) that the defendants were entitled, under s. 540

of Act X of 1877, to appeal from such decree. LACHMAN SINGH v.

MOHAN. 2A. 497 (F.B. )
= 4lnd. Jur. 644 ... 888

45) 8s. 2, 54, 407, 314, 460, 588 Application for leave to sue as a pauper
Appeal Act VIII of 1859, s. 311. No appeal lies under Act X of 1877

from an order made under that Act rejecting an application for permission
to sue as a pauper. COLLIES v. MANOHAR DAS. 1 A. 745 (F.B.) ... 520

(6) Ss. 2, 103, 108, 244, 540, 588 Application to set aside an ex parte decree-

Appeal Act VIII o/ 1859, s. 119. No appeal lies under Act X of 1677 from
an order made under that Act rejecting an application for an order setting
aside a decree made ex parte against a defendant. GOLAB SINGH v,

LACHMANDAS, l A 748 F.B.) ... 522,

<7) Ss. 2, 232, 233, 246, 540 Execution of decree Appeal from order Assign-
ment of decrees - Cross-decrees. An order made in the execution of a

decree disallowing ibe objections taken by the judgment-debtor to execu-

tion of the decree beii'g taken out by a transferee by assignment of the

decree, being the final order in a judicial proceeding, and therefore

a "decree" within the meaning of s. 2 of Act X of 1877, is appealable
under that act.

S and two other persons held a decree for costs against M, which did not

specify the separate interests of each in the decree, and M held a decree for

money agaitist S alone, which he wished to treat as a cross decree under
s. 246 of Act X of 1877. Held that the decree held by S and the other

persons was no* a decree between the same parties as the parties to the

decree held by M and M 's decree could not therefore be treated an a cross-

decree under thai, section. MURLI DHAR v. PAR8OTAM DAS, 2 A. 91 ... 605

(8) 8s. 2, 5-20, 521. 522, 525, 526. 588- See ARBITRATION, 2 A. 471.

(9) S. 13 Res judicata. M sued R in the Court of the Munsif fora bond, alleging
that he had satisfied the bond-debt, and for a certain sum which he alleged
had been pa

: d by him to R in excess of the bond-debt. On the 24th
November 1875, the Muusif, having taken an account and four d that
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Rs. 188-7-4 of the bond-debt were still due, made a decree dismissing the

suit. R appealed to the Subordinate Judge, who on the 16th September
1876, finding that, Rs. 520-2-2 of the bond debt were still due, affirmed the
Munsif's decree. M appealed to the High Court on the ground that an

appeal by R did not lie to the Subordinate Judge, as R was not aggrieved

by the Munsii's decree. The Division Bench before which the appeal
came, on the 10th August, 1877, holding that R was not competent to

appeal to the Subordinate Judge, set aside the proceedings of the Subordi-
nate Judge. In deciding the case the Division Bench made certain obser-

vations to the effect that the account between the parties was not finally

settled, but might be taken again in a fresh suit. In November 1877, M
instituted a fresh suit against R to recover the bond on payment of

Rs. 188 7-4, th sum found by the Munsif in the former suit to be due by
him to R. Held, on the question whether the finding of the Munsif in the

former suit was final and conclusive between the parties or the account

might be again taken, that that finding, being a finding on a matter direct-

ly and substantially in issue in the former suit which was beard and

finally decided by the Munsif, was final and conclusive between the parties
and the account could not be again taken.

Held also that the observations of the Division Bench in the former suit

were mere "
obiter dicta

" which did not bind the Courts disposing of the

fresh suit. MOHAN LAL v. RAM DIAL, 2 A. 843 (F B.) ... 1126

(10) 8s. 13, 43 Act XU of 1879, s. 7 Bond /or the payment of money hypothecat-

ing property as collateral security for such payment Omission of claim-

The obligee of a bond for the payment of money, hypothecating immove-
able property as collateral security for such payment sued for the moneys
due on the bond, but omitted to claim the enforcement of bis lien, and
obtained a decree only for the payment of the amount of the bond-debt.

He subsequently sued to enforce his lien. Held that, under s 43 of Act X
of 1877, as amended by s. 7 of Act XII of 1879. he could not be permitted
to sue to enforce his lien. GUMANI v. RAM PADARNATH LAI,, 2 A. 838. 1128-

(11) 8s. 28, 29, 32 Addition of parties. Held, reading ss. 28, 29, and 32 of Act

X of 1877 together, that, where an application is made under s. 32 for

the addition of a person whether as plaintiff or defendant, such person
should, as a general rule, be added, only where there are questions

directly arising out of and incidental to the original cause of action, in

which such person has identity or community of interest with the original

plaintiff or defendant.

Two suits against K for possession of the property of B, deceased, were insti-

tuted in the Couri of a Subordinate Judge by parties claiming adversely to

one another as heirs to B. The Subordinate Judge on the applications of

the plaintiffs in these suits, under s. 32, Act X of 1877, added the plain-
tiffs in the first suit as defendants in the second and the plaintiffs in the

second suit as defendants in the first. Held, on appeal by the defendant

K, from the orders of the Subordinate Judge applying the rule stated

above, that such addition of patties, not being necessary to enable the

Subordinate Judge
"
effectually and completely to adjudicate upon and

settle all the questions involved in the suits," were not proper.
The principles on which 8. 73 of Act VIII of 1859 should be interpreted
enunciated by Sir Barnes Peacock in 7 W.R. 202 ; 8 W.R. 15 and 10 W.
R. 369 = 3 B.LR.A.C. 28 and the remarks of Pontifex, J., in 4 C. 355
followed and applied. NABAINI KUAB v. DURJAN KUAR ; NARAINI
KOAR v. PIAREY LAL, 2 A. 738 ... 1053

(12) 8. 32, Act XVIII of 1873, s. 106 Dismissal or addition of parties-
Revenue Court, power oj. B and N. the mortgagees of a mahal, granted
the mortgagors a lea=e of the m-thal, the mortgagors agreeing to pay

"
the

mortgagees
" a certain rent half yearly,

" on account of the right they
held in equal shares," and that, in default of payment of such rent, the

"mortgagees" should be entitled to sue for payment. Tha mortgagors
having made default in payment of the rent, and N refusing to join in a

suit agamst the mortgagors to enforce payment, B sued them alone for a

moiety of the rent due. The Revenue Court of first instance held,

with reference to s. 106 of Act XVIII of 1873, that B could not sue sepa-

rately. Held by the High Court that the order of the Revenue Court of

first appeal directing, inttr alia, that the Court of first instance should

retry the suit after making N a defendant in the suit was not illegal,
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notwithstanding that the provisions of s. 3 -

2 of Aot X of 1877 were not made
applicable to the procedure of ihe Revenue Court by Aot XVIII of 1S73.

Held ptr SPANKIE, J., that s. 106 of Act XVIII of 1873 did not apply, and
B was e-ui'lel separately to sue for the whole of the rent. 8HIB GOPAL
v. BALDEO SAHAI, 2 A 264 ... 734

(13) Ss. 3^, 3 1 1, 31*2, 588 (m), 647 Execution of decree Application, to set aside

sale of immoveable property Auction purchaser Appeal. Where, after a

judgmenn-debtor has applied under H 311 of Acu X of 1877, to have a
sale set> asi u>, the auction purchaser is made a party to tbe proceedings
and the sale is set aside, tbe auction-purchaser can appeal against the
order setting aside tbe sale, GOPAL SINGH v. DULAR KUAE, 2 A. 352=
4 lud. Jur. 468. ... 786

(14) Ss. 32, 58^ Appellate Court, powers of Addition of parties Act XV of
1877, s. 22. -tf sued N and B j imtly and severally lor certain moneys.
The Court, of first instance g-tve S a decree for such moneys against N
and dismissed the suit agiinst R. N appealed from the decree of the
Court of first instance, but S did not appeal irom it. Tbe appellate Court,
at tbe fir-r, hearing of N's appeal, in ide R a respondent, the period allowed

by law for S to have preferred an appeal having then expired, and
eventually reversed the decree of the Court of the first instance, dismissing
the suit as against JV and giving S a decree against R. Held that,

although the appellate Court was competent to make R a party to the

appeal, under ss. 3-2 and 532 of A :t X of 1877, ytt it waa not competent,
with reference to s. 22 of Aot XV 1877, to give S a decree against R the
former not having appealed from the decree of the Court of fir-t instance
withiu the time allowed by law. BANJIT SINGH v. SHEO PRASAD BAM,
2 A. 487 = 4 Ind. Jur. 641 ... 881

(15) Ss. 3y, 5Hb Addition of parties Appeal Act XII of 1879, s. 90 (2). An
order refusing an application under s. 32 of Act X of 1877, by a person to

be added HH * defendant in a suit is not appealable. K.ARMAN BlBI v.

MlSBl LAL 2 A. 904 ... 1168

(16) 8s. 44, 45 See COURT FEES ACT (VII OP 1870), 2 A. 676, 632.

(17) Ss. 50, 53 Sa CONTRACT ACT (IX OF 1872). 2 A. 671.

(18) S. 53 Act XV of 1877 S. 4 Amendment of Plaint Limitation Mortgage
Oral Evidence Documentary Evidence Act 1 of 181-2, ss 92, 95. The

plaint in a suit for money charged upon immoveable property which des-

cribed such property as
"
the defendant's one biswa five biswaasi share

within the jurisdiction of the Court;.
" was presented on the 2 1st November

1878, within the period of limitation prescribed for such a euit by Act XV
of 1H77. It was subsequently returned for amendment, and, having been
amended by tbe insertion of the words "

in mauza S. pargana S" after the
word "

chare." was presented again on the 8th January 1879, after puch

peri'd H,ld that tbe date of the amendment of the plaint did not affect,

the question of limitation for the institution of the suit, and the return of

the p'ainr, for amendment and its subsequent presentation and acceptance
by the Court did not constitute a fresh institution of tbe suit.

The obligors of a bond for the payment of money describing themselves as
"
sonn of II, zemindar and pattidar, resident of mauzv S" hypothecated

as collateral security for such payment
"

their one biswa five biswansi

share " Held in a suit on the bond to enforce a charge on the one biswa
five biswansi share of the obligors in mauza S, that, under proviso 6, s. 92
and 8 95 of Aot I of 1872, evidence might be given to show that the
obligors hypothecated bv the bond their share in mauza S. BAM LAL v.

HARRIHON, 2 A 832 ... 1118

(19) Ss. 53, 5S2 Plaint, amendment of Remand by appellate Cowl, By the
amendment of the plaint, a suit for the restoration of a bond, which it was
alleged the defendants were wrongfully filling up. to its original condition,
was altered into one for the protection of the plaintiffs from any infringe-
ment of, or for a declaration of, their right to a share in tbe produce, and
the u< ' f the water, by way of easement. Held that the alteration in the

plaint was a material one.

Held, also tja-it an appellate Court is not empowered by Act X of 1877 to order

or allow a plaint to be amended, or to remand a cane under R. 562 of that

Act for the>purpose of such amendment. PARZAND ALI v. YUSUF ALI,
2 A. 660 = 5 Ind. Jur. 268 ... 1006

(20) 8. 54 (&) See APPEAL (GENERAL), 2 A. 875.

1203



GENERAL INDEX.

Civil Procedure Code (Act X of 1877) (Continned). PAGB

(21) Ss. 57 (ci and 588 (e) Return of Plaint Appeal Act XII o/ 1879, s. 2.

Although s 57 of Act X of 1877 contemplates the return of the plaint,
should error be patent, when it is first presented yet there is nothing in the

wording of that suction which iorbids the return of the plaint at a later

stage in the suit.

Where, therefore, after the issues in a suit were framed, the Court decided
that it had no jurisdiction, and returned the plaint to be presented in the

proper Court, held that in so doing the Court acted under s. 57 of Ac'u X
of 1877, and its decision, not coming within d> finition of a "decree "

in

s. 2 of Act XII of 1879, was not appealable as such hut wa= appealable
under s 588 of Act X of 1877 AS an order ABDUL SAMAD v. RdJINDRO
KISHOE SINGH, 2 A 857 = 4 Ind. Jur. 469 ... 790

(22) S. 61 See CHEQUE. 2 A. 754.

(23) 8. 99 See COURT FEE, 2 A. 318.

{24) S- 111 Set-cff Mortgage The usufructuary mortgagee of cfrtain land
sued the mortgagor u.r the money due under the mortgage The mortga-

gor alleged the mor'gige'' had committed waste and was liable to him
for compensation which he claimed toset-cS. Held that under s. Ill of

Act X of 1887 tbe amount of such compensation cnuld not- be set-off,

RAGHU NATH DAS v ASHR\F HUSAIN KHAN, 2 A. 25-2 = 4 Ind. Jur. 249 716

25) Ss. 1(56, 273 Execution of decree Sale of a money decree. Held that Act
X of 1877 does not contemplate the sale of a decree for money as the

result of its attachment in the execution of a decree, and the attachment
of a decree for money in tbe mode ordained in s. 273 cannot lead to its

sale.

Held also that the last clause but one of s. 273 applies 10 other than money-
decrees.

Where two decrees for money, although they were not passed by the same
Court, were being executed by tbe same Court, held that the provisions
of tbe first clause of s. 273 of Act X nf 1877 were applicable on principle.
SULTAN KUAR v. GULZARI LAL a A. 290 = 4 Tnd. Jur. a59 ... 742

(26) 8. 206 See CIVIL PROCEDURE CODE (ACT VIII OP 1859), 2 A. 345.

(27) S. 206 Decree What it is to contain. Tbe plaintiff sued on a bond in

which real property was hypoth catcd. In bis claim the property hypothe-
cated was detailed, ard tbe pn ptrty itself was implpaded as a defendant,
and he obtained a decree in the following terms :

" Decree for plaintiff in

favour of bis claim and costs against defendant."
Held that the decree was to be regarded as simply for money and not fcr

enforcement of lien. THAMMAN SINGH v. GANGA RAM, 2 A. S42 ... 779

(28) 8. 210 -See CIVIL PROCEDURE CODE (ACT V11I OF 1859), 2 A. 129.

<29) 8- -J10 Decree for monei/.Tae re is nothing in s. 2:0 of Aot X of 1877, or

elsewhere in that Aot, authorising a Court to direct that the amount of a

decree should be p*id within a fixed time from Us date. Stmble that tbe

provisions of s. 2iO of Act X of 1877 are not appli< able in a suit for the

recovery of the amount of a bond debt by the sale of the
" nankar " allow-

ance hypothecated by such bond. BACHCHU v. MADAD ALI, 2 A. 649 ... 993

(30) S. 210 Decree payable by inst dmer.ts.- Held that the provisions of s. 210
of Act X of 1877 are not applicable in a suit for the recovery of the amount
of a bond debt by tbe sale of tbe property hypothecated by such bond.

In such a suit, therefore, the Court cannot direct, that the Amount of the

decree shall be payable by instalments. HARDEO DAS v. HUKAM SINGH,
2 A. 3'20= 4 Ind. Jur. 415 764

(31) Ss. 211, 561 Mesne profits Procedure on hearing of appeal Objection.
Where the parties to a suit for certain land and for the payment

of mesne profits in respect of the sime were co sharers in the estate

comprising such land, and the defendants bad themselves occupied
and cultivated such land, held that the most reasonable and fitting mode
of assessing suoh mesne profits was to ascertain what would be a fair rent

for such land if it had been let to an ordinary tenant and had not been

cultivated by the defendants.
Both parties appealed from the decree of the Court of first instance, and both

the appeals were dismissed by the lower appellate Court. The plaintiff

appealed to the High Court from the decree of the lower appellate Court

dismissing his appeal, whereupon tbe defendant took objections to the

decree of the lower appellate C uirt dismissing his appeal. Held that such

objections could not be entertained. GANGA PRASAD v. GAJADHAR
PRASAD, 2 A. 651 994
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(32) S. 214 Smt for pre-emption Deposit of purchase-money Appellate Court,

powers of. The decree of the Court of fiist instance, ID a suit lo enforce

arigbt of pre emption, directed that the sum which that Court had ascer-

tained to be the purchase-money should be deposited within one month
from the date of the decree. The plaintiff appealed contending that such
sum was not the purchase-money. While the appeal was pending the
time fixed by the decree of ihe Court of first instance expired without any
deposit havirg been made. Tbe appellate Ci urt difmisped the appeal,

fixing by its decree, of its own motion, a further time for the deposit. Held

following 3 Agra 254 that the appellate Court was competent to extend the
time for making the deposit, and its action and order did not contravene
the provisions of 8. 214 of Act X of 1877. PARSHADI LAL v. BAM
DIAL, 2 A. 744 ... 1057

(83) Ss. 2^8, 232 Execution of decree Power of the Court in executing transmit-

ted decree Tratisftr of dtcree. Where a decree was sent to a Court for

execution, and WHS subsequently transferred by assignment, and the

trynnferee applied for the execution ol the decree to the Court to which the

decree was sent for execution, held that such application should be made,
not to such Court, but to the Court which passed the decree. KADIB
BAKHSH v. 1LAHI BAKHSH, 2 A. '283 = 4 Ind. Jur. 358 ... 737

(34) S. 230 Execution of decree. Ht Id that ibe words "the last preceding

application" in the third clause of F. 230 of Act X ni 18"i7 mean an

application under that section, and not an application under Act VIII of

1859. KAM KISHEN v SEDHU, 2 A. 275 = 4 Ind. Jur 357 ... 731

(35) S. 230 Execution of decree- Limitation. The concluding clause of s. 230
of Act X of 1877 refers to the question of limitation, not that of due

diligence.

Where, therefore, the decree-bolder bad not on the lapt preceding application
under s. 230 of Act X of 1877 ussd due diligence 10 procure complete
satisfaction of the decree, and Act X of 1877 had not been in force three

yaars, held that the provisions oi the third clause of s. 230 of Act X of 1877
were applicable to a subsequent apphcation under that section. SOHAN
LAL v. KARIM BAKHSH 3 A. 281 = 4 Ind. Jur. 357 .. 73*

(36) Ss, 230, 232 Execution of decree Transfer of decree Due diligence. The
transferee of a decree appiud, while an application by the original holder

of such decree to execute it was pending, to be allowed to execute it, The
Court in accordance with s. 232 of Act X of 1877 directed notice of the

transferee's application to be given to the transferor and the judgment-
debtor The transferee failed to pay the Court-fee leviable for the issue of

such notice, and the Court dismissed hts application. The transferee sub-

sr quently made a second application to be allowed to execute the decree.

Held i hat such application could not be rrjeered, with reference to s. 230
of Act X of 1877, on the ground that due diligence h>d not been used on
the former application to procure complete satisfaction of the decree, be-

cause su'Vh aoplication had not been granted, and therefore, the question
whether "on the last preceding application" due diligence was used to

procure such satisfaction did not arise. SADIE ALI KHAN v, MUHAMMAD
HUSAIN KHAN. 2 A. 384 ... 809

(37) S. 244 Execution cf decree Separate suit. Moneys realized as due under
a drcree if unduly realized are recoverable by application to the Court

executing the decree and not by separate suit. I'ARTAB SINGH v. BENI
RAM, 2 A. 61<F B.) = 3 Ind. Jur. 321 ... 58&

(38) Ss. 253, 610 Appeal to Her Majesty in Council Security for the costs of the

respondent- Execution of ducree. against surety. An appeal was preferred
to Her Majesty in Council from a final decree paesed on appeal by the High
Court, and B and certain other persons on behalf of the appellant gave

security for the costs of the respondent. Her Majesty in Council dismissed

the appeal, and ordered the appellant to pay the costs of the respondent.
The respondent applied to the Court of first instance for the execution of

that order against B and the other persons as sureties. Beld by
STUART, C.J., PEARSON, J., and OLDFIELD, J., that, under ss.610 and
253 of Act X of 1877, such order or uld be executed against the sureties,

Pn SPANKIE, J., and STRAIGHT. J., contra. BANS BAHADUR BlNGH v.

MUGHLA BEGAM, 2 A. 604 (F.B.) ... 961

(39) 8. 264 See PENAL CODE (ACT XLV OP 1860), 2 A. 465.
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(40) 8s. 278, 279, '280. 2S1, 282, 2S3 Objection to attachment of attached pro-
perty by judgment-debtor Order agmnst decree-holder D.-. .re -holder's

remfdy -Appeal - Suit to establish right. An objection was marie to the
attachment of certain property in the execution of a decree, bv t!:>e judg-
ment-Debtor, on the ground that such property was in bis possession, not
as hie own property, but on Account of an endowment. This objection
was one of tbe nature to be dealc with under s. 278 and folk wine i-ections

of Anr. X of 1R77. The Court, executing the decree m*de an orrt<" agairst
the decree-bolder releasing tbe property from aUachmer't Hi Id fh*r mob,
order wa* noi ap[>e>Uable, the fact that the objection was made b\ th. judg-
ment-debtor notwithstanding, *nd the decree-holder's proper remedy was
to institute apuit under the provisions of s. 283 of Act X of 1877. Sn.^KAR
DIAL v. AMIR HAIDAR, 2 A. 752 ... 1662

(41) S. 310 Sale in execution of decree Pre-empticn. A co-sharer in undivided
immavealle j..rcpeity of which a share is sold ia the execution u. . dtcree
does not, under s. 310 of Act X of 1877, acquire the right cf pi-c-i motion
M against a stranger to whom such bhare has been knocked novvn, by
merely asstriiug buch right, at the time of tale and fulfilling the conditions
of sale rfqu'nvi by ss 206 and 307 of that Act. He must bid ,i 'he sale

and as high as the stranger before be can acquire a right of pre-emption
under that section. TEJ SINGH v. GOBIN SINGH, 2 A. 850 ... 1139

(42) Ss. 311. 312 Sale in execution Review of judgment. On the day fixed

for the sale of certain immoveable property in the execution of a decree,
the Court made an order postponing the sale, but tbe sale bad been
effected before such order reached the rffictr conducting it. The Court, no

application having been made to set aside the sale passed an order confirm-

ing it. Subsequently, an application by the decree-holder for a rtview
of this order having been graoted, the C^urt passed an order petting the
sale aside as illegal.

'

//<=W. that tbe sanction to the sale originally given
having been withdrawn, the sale could not legally be held, and that the
salt? whiob was effected, the order of postponement notwithstanding, was
unlawful and invalid, and in reviewing its first order and in setting aside

tbe sale as illegal the Court executing the droree had not acted ultra vires

and its action was not otherwise illegal. MIAN JAN v. MAN SINGH, 2 A.

686= 5 Ind. Jur. 3^3 ... 1017

(43) Ss. 311, 312, 313, 58S (m)~Execution of decree Application tn set aside

sale of immov able property Auction-purchaser Appeal. Htld that,

although the auction-purchaser may notfapply under s. 311 of Act X of

1877 to have a sale set aside, he yet may be a party to the proceedings
after an application has been made under that section, and then, if an
order is made against him, be can appeal from such order under s. 588 (m)
of Act X of )877. KANTHI RAM v. BANKEY LAL, 2 A. 396 817

(44) Ss. 312, 315 Sal? in execution of decrte Sale set aside Suit by auction-

purchafer to recover purchase-mnnty Act VIII of 1959, as. 256, 257, 258

Warranty Caveat emptor. Certain immovea< le property wa- attached
and proclaimed f< r sale in the execution of a decree on the applic*t on of

tbe decree-holder, 5 as the property of his judgment-debtor, Wobected
to the attachment and sale of such property on the ground that it did not

belong to tbe judgment-debtor, but was endowed property. His objec-
tions were disallowed, and tbe property was put up for sale on the

20th July 1875, undf-r the provisions of Act VIII of 1859 a->d was

purchased by K W subsequently sued K to establish his claim
to the property and to have the sale set aside, and on the 18th

August 1876, obtained a decree setting it aside. Thereupon K sued 3 to

recover the purchase-money, alleging a failure of consideration. Held

that, tbe sale not having been set aside in favour of the judgment-debtor
on the ground of want of jurisdiction or other illegality or irregularity

effecting tbe sale, but having been set aside in favour of a third party who
had established his title to the property, and there being no question of

fraud or misrepresentation on the part of the decree- holder, the suit was
not maintainable.

Held also thai; the auction- purchaser could not have applied under s. 315 of

Act X of 1877 for the return of tbe purchase-money, as the provisions of

that section could not have retrospective effect, and would not apply to a
sale which had taken place before that Act came into operation.
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Per STRAIGHT, J. That, had the provisions of that section been applicable,
instead of instituting a suit, the auction purchaser should have applied
for the return of her purchase-money in the execution of the decree. HlRA
LAL v. KARIM-UN-NISA, 2 A. 780 ... 1086

(45) Ss- 312, 588 (TO- Appeal from order setting aside sale of immoveable pro-

perty in the execution of decree -Act XII o/ 1879, ss. 90 (16), 102 Act I of

1868, s. 6. On the 25th June, 1879, a Subordinate Judge made an
order setting aside the Bale of immoveable property in the execution of a

decree from which an appeal was preferred, under Act X of 1877, to the
District Court, on the 25th July, 1879, before Act XII of 1879 came into

foice. Held that, as the appeal would not have lain at all, had Act XII
of 1879 been in force on the date of its institution, s. 102 of that Act did

not apply, but as the appeal lay to the District Court under the law in

force on that date, it was competent to dispose of it under tbe provisions
of s. 6 of Act I of 1868

Appeal from order No. 188 of 1879 and Revision Case No. 38-B of 1879
observed on. DURQA PRASAD v. BAM CHARAN, 2 A. 785 ... 1085

(46) S. 315. Sale in execution of decres Return of purchase-money to auction-

purchaser Act VIII of 1859. Where immoveable property was sold in i-he

execution of a decree under the provisions of Act VIII of 1859, and the

auction-purchaser, having been subsequently deprived of such property
on the ground that the judgment-debtor had no saleable interest in it,

applied under s. 315 of Act X of 1977 to ihe Court executing such decree
for tbe return of the purchase-money, held that tbe Court could entertain

the application. In ihe matter of the petition of MULO, 2 A. 299 = 4 Ind.

Jur. 357 ... 749

(47) S. 326 Execution of decree- 8. 326 of Act X of 1877 does not apply to a
decree wbioh directs the sale of land or of a share in land in pursuance of

a contract specifically affecting the same. The Court, therefore, cannot
authoriza the Collector to stay the sale in such a case under s. 326. BllAO-
WAN PRASADV. SHEO SAHAI, 2 A. 856 ... 1135

(48) S. 332 Execution of decree -Resistance to execution Act VIII of 1859,
s. 230 Repeal. A mortgagee who is in possession of the mortgage pro-

perty under the mortgage is in possession
" on his own account " within

the moaning of s. 230, Act VIII of 1859 and s. 332 of Act X of 1877.

Where, in pursuance of an order made in tbe execution of a decree while Act

VIII of 1859 was in force, certain persons were dispossessed of certain pro-

perty jifier that Act was repealed, and Act X of 1877 came into force, and
such persons applied, under s. 332 of Act X of 1877, to be restored to the

possession of such property on certain of the grounds specified in that

section, heli that such persons were entitled to the benefit of that section-

A person claiming under s. 332 of Act X of 1877 need not prove his title but

only tbe fact of possession. BHAFI-UD-DIN v. LOCHAN SINGH, 2 A. 94... 608

(49) Ss. 542, 584, 587 Pre-fmption Cause of action Conditional sale Second

apveal Per PEARSON, J., and STRAIGHT, J. (8PANKIE, J., dissenting)
Tbat in disposing of a second appeal the High Court is competent,

under s 542 of Act X of 1877, to consider the question whether the

plaintiff bus any cause of action or not, although such question has not

been raised by the defendant-appellant in the Courts below or in his

memorandum of second appeal, but is raised for the first time at the

hearing of mch appeal.
Also per PEAUSON, J., and STRAIGHT, J. (SPANKIE, J., dissenting) Tbat

the cause of action of a person claiming the right of pre-emption in the

case of a conditional sale arises when the conditional sale taken place and
not when it becomes absolute ; and therefore, where a conditional sale

took place in 1867, and after it had become absolute a person sued to

enforce his right of pre-emption in respect of the property sold, basing his

claim upon a special agreement made in the interval between tbe date of

the conditional sale and the date that it became absolute, and alleging
that his cause of action arose on the latter date, that the suit was not

maintainable, tbe plaintiff having no right of pre-emption at tbe time of

the conditional sale. LACHMAN PRASAD v. BAHADUR SINGH, 2 A. 884 1154

(50) S. 549 Procedure in appeal from decree Security for costs. Where the

appellate Court demand.-) from an appellant security for costs, tbe Court

may extend the time within which it orders such security to be furnished,

but if no application is made for such extension of time and such security
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is not furnished within the time ordered, it is imperative on the Court to

reject the appeal. HAIDRI BAI v. THE EAST INDIAN RAILWAY
COMPANY, i A. 687 ... 480

(51) S. 55 1 See AJMERE COURTS REGULATION (T OF 1877), 2 A. 819

(52) Ss. 560, 584, 688 Hearing of appeal ex parte Refusnl to re-hear appeal
Appeal from appellate decree. An appeal wan heard ex parte in the
absence of the respondent (defendant), and judgment was given against
him. He applied to the appellate Court to re hear the appeal and the

appellate Court refused to re-hear it. He then appealed, not from the
order refusing to re-hear the appeal, but from the derrre of the appellate
Court. Held that he was not debarred, by reason that he hid not appealed
from the order refuging to re-bear the appeal, from appealing from the

decree of the appellate Court. R.AMJAS v. BAIJ NATH 2 A. 567 ... 937

(53) Ss 566.567, 578 Remand- Ofyecticn to finding Ap,llate Court, fowers
of Error or irregularity. Held that an appellate Court is not bound to

accept a finding returned to it by a Court of first instance under s. 566
of Act X of 1877 merely because no objections to s-uch finding are preferred,
but is competent to examine the evidence on which s-uch finding is founded
and to satisfy itself that it is correct and fit to be accepted.

Held also that, assuming that an appellate Court, in deciding a case in

a manner inconsistent with and opposed to the finding returned to it by
the Court of first instance under that section, in the absence of objections,
acted irregularly, its decree could not be reversed, or the case remanded
on aooount of such irregularity, such irregalariiy not affecting the merits
of the case or the jurisdiction of the Court. AKBARI BEGAM v. WlLAYAT
ALI, 2 A. 908 ... 1171

(54) 8. 578 See RELEASE, 2 A. 554.

(55) S. 578 Error or it regularity Court-fees Appeal, The refusal of a

plaintiff-respondent to make good a deficiency in Court-fees in respect of

his plaint when called upon to do so by the appellate Court is not a

ground upon which the appellate Court should reverse the decree of the

Court of first instance and dismiss the suit. MiiDHl HUSAIN v. MADAR
BAKHSH, a A. 889 ... 1158

(56) S. 584 See APPEAL (GENERAL), 1 A. 620.

(57) Ss 594, 595, 596 Appeal to Her Majesty in Council Interlocutory Order

Order. The District Judge of Ghazipur recalled to his own file the

proceedings in the execution of a decree which were pending in the Court
of the Subordinate Judge of Sbababad, and disallowed an application for

the execution of the decree which had been preferred to that Judge. The
High Court, on appeal from an order of the District Judge, annulled his

order as void for want of jurisdiction and remitted the case in order that

the application might be disposed of on its merits, directing that the re-

cord of the case should be returned to thp Subordinate Ju^ge of Shahabad.
On an application for leave to appeal to Her Majesty in Council from the

order of the High Court, held that such order was in the nature of an

interlocutory order, and was not one from which the High Court coulcl or

ought to grant leave to appeal to Her Majesty in Council. FALAE DHARI
RAI v. RADHA PROSAD SINGH, 2 A. 65 = 3 Ind Jur. 419 ... 588

(58) Chapter XIV See LIMITATION ACT (XV OF 1877), 1 A. 644.

Claim.

(1) Custom Manorial dues and cesses Feudal system Immemorial custom
What is best proof thereof Custom must be definite to be good Parol and

Documentary evidence. The plaintiffs, zemindars, sued for a declaration

of their ancient rights, as against all tbe tenants of a certain village, to

appropriate all trees of spontaneous growth and the fruits of other trees

planted by tbe tenants : also to receive as manorial tribute a certain

number of ploughs annually and a certain offering of poppy seed and
other farm-produce on the occasion of the marriage of persons of the lower
caste of tenants, with a further right to levy a certain proportion of the

produce of the sugar cane manufactories and fields in the village. Tbe
lower Courts having decreed the suit on vague and general parol evidence

as to the existence of the aaid customs, held (a) that where a custom

regarding several cesses is alleged, the existence of the custom

regarding each cess should be tried as a separate issue ; (6) that parol
evidence as to the existence of such customs should be tested by ascertain-

ing the grounds of the witness's opinion ; (c) that the best proof of custom
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is instances in which it has been acted on and documentary evidence that

it has been enforced ; (d; that a custom to be good must be definite.

LACBMAN RAI v. AKBAR KHAN, i A. 440=2 Ind. Jur. 216 ... 301

(2) For mesue profits against trespasser See MESNE PROFITS, 1 A. 5i8.

(3) Omission of See ClV. PRO, CODE (ACT X OF 1877), V A. 838.

(4) Relinquii-hmerit of p*rt of See ClV. PBO. CODE (ACT VIII OF 1859), 1 A. 650.

(5) To attached property See MORTGAGE (USUFRUCTUARY), 2 A. 455.

Commitment.

_ See GRIM. PRO. CODE (ACT X OF 1872), 2 A. 570, 910.

Compensation.
(1) For wrongful dispossession See JURISDICTION (OF CIVIL COURT), 2 A. 707.

(2) Sac ACT XVIU. OF 1873 (N.W.P. RENT), 1 A- 338.

(3) See CIV. FRO, CODE (ACT X OF 1877), 2 A. 252.

(4) See RAILWAYS ACT (XVIII OF 1854), 1 A. 60.

Compounding of Offences.

See CBIM. PRO. CODE (ACT X OF 1872), 2 A. 339.

Compromise.
(1) See CIV. PRO. CODE (ACT VIII OF 1859), 1 A. 350.

(2) See HINDU LAW IJOINT FAMILY), l A. 651.

Condition against alienation.

(1) See MONEY DECREE, i A. 240.

(2) See MORTGAGE (GENEUA&), l A. 126, 610.

Conditional Decree.

(1) ID redemption suit See'lNTEREST, 1 A. 344,

(V) See PRE-EMPTION, 1 A. 132, 291, 293, 591.

Conditional Sale.

(1) Sea CIV. PRO. CODE (ACT X OF 1877), 2 A. 884.

(2) Sod MORTGAGE (USUFRUCTUARY), l A. 524.

Confession.

(1) Sje CRIM. PRO. CODE (ACT x OF 1872), 2 A. 260, 646.

(2) Sea EVIDENCE ACT (I OF 1872), 1 A. 664, 675; 2 A. 444.

Consequential Relief.

(1) 8e COURT FEES ACT (VII OF 1870), 1 A. 360 ; 2 A. 63.

(2) s-e DECLARATORY DECREE, 2 A. 869.

(3) S-30 DECLARATORY SUIT, 2 A. 720.

Consideration.

(1) See AGREEMENT, l A. 6:8.

(2) See CONTRACT ACT (IX OF 1872), 1 A. 309, 478.

(3) See VOLUNTARY ALIENATION. 2 A. 891.

Construction (of Statutes).

(L) S*s PRE EMPTION, 1 A. 311.

(2) S.e REGISTRATION ACT (VIII OF 1871), l A. 465.

Constructive Trust

See LIMITATION, 2 A. 361.

Contempt of Court.

(1) 8<>e CRIM PRO. CODE (ACT X OF 1872), i A 129, 162, 625.

(2) See PENAL CODE (ACT XLV OF i860), 2 A. 405.

Contract.

(1) Of aale Se<i REGISTRATION ACT (III OF 1877), 2 A. 46.

(2) See CONTRACT ACT (IX OF 1872), 1 A. 79, 478.

(3) See MUH^MMADAN LAW (PRE-EMPTION), l A. 567.

(4) See PRE EMPTION. 1 A. 563.

(5) See SPECIFIC RELIEF ACT (I OF 1877), l A. 555.
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(1) Ss. 2 (d), 25 Consideration Agreement without consideration Void agree-
ment. While certain bundis were running the acceptor gave the holder,
the drawer having become bankrupt, a mortgage of certain immveable
property as security for the payment of tha hundis in the event of their

dishonour when they baoame due. H-Lt, in a suit on the mortg ige-deed,
the hundis having been dishonored, that there was no consideration,
within the meaning of that ti rra in Act IX of 187*2, for the agreement of

mortgage, an-1 the sam was void under s. $5 of that Act. MANNA LAL
v. THE BANK OF BENGAL, 1 A. 309 ... 211

(2) S. 23-8ee ACT XL OF 1853 (MINORS), 2 A. 902.

J3) S. 23 -Government Ferry Lease -Regulation VI of 1819 Illegality of con-

tract. M Look a lease for three years of a Government ferry and cove-

nanted with the Magistrate, who granted the lease, not to under-let or assign
the lease without leave or license of the Magistrate. M subsequently
admitted D as bin partner to share with him equally in tbe profits to be

derived from the lease.

Held that such partnership was not void by reason of the covenant not to

under-let or assign the lease. GAUBI 8HANKAR v. MUMTAZ ALI KHAN,
2A. 411'F.B.) ... 828

(4) 8s. '23, 24 Bee CRIMINAL PROCEDURE CODE (ACT X OF 1872), 1 A. 751.

(5) 8s. 23, 25 See AGREEMENT, 1 A. 618.

(6) Ss. 23 and 25 Contract Consideration Immoral consideration Void

agreement. M had for many years lived with G as his concubine. In
consideration of such past cohabitation, O. by an agreement in writing
dated the 23th March 1869, and duly registered, settled an annuity on M,
charging a portion of his real estate with the payment of such annuity.
Held in a suit by M against G's heir, his married wife, to enforce the

agreement, that the consideration for the agreement was not under the

law then in force immoral, nor was the agreement, under the same law,
void for want of consideration. Held also that, before M could recover

from the defendant on the agreement, it, was necessary to show that the

defendant had received funds available to meet tbe claim from the profits
of the estate charged with the paymnt of the annuity or other property
of G. MAN KUAB v. JASSODHA KUAR, 1 A. 478 = 2 Ind. Jur. 356

(7) S. 28 Agreement not to appeal Void agreement. Where, in considera-

tion of A giving B time to satisfy a decree against him held by A, B agreed
not to appeal against the decree and did appeal, he id that the agreement
was not prohibited by s. 28 of Act IX of 1872, and that the appellate
Court was bound by the rules of justice, equity, and good conscience

to give effect to it and to refuse to allow B to proceed with the appeal
which he had instituted in contravention of it. ANANT DAS v. ASHBUR-
NER and Co , 1 A. 267 (P.B.) 181

(8) S. 29 Mortgage Uncertain agreement Ambiguous or defective document
Act 1 of 1872, s. 93. Semble that where certain persons, describing

themselves as residents of J, give a bond for the payment of money in

which, as collateral security, they charge
"
their property

" with such pay-
ment, they do not thereby create a charge on their immoveable property
situated in J. DEOJIT v. PlTAMBAR. 1 A. 275 187

(9) S. 62-8ee PROMISSORY NOTE, 1 A. 732.

(10) 8. 65 Applicability See ARBITRATION, 2 A. 173.

(11) S. 72 Act XI of 1865, s. 6 Smill Cans". Court Implied contract Mistake

Damages Act Xof 1977, ss. 50, 53 Plaint, amendmrntof A suit under
s. 72, of the Indian Contract Act to recover from a creditor the amount of

an overpayment made to him by mistake is a suit for damages, within the

meaning of Act XI of 1865, s. 6, and is accordingly cognizable by a Mufassil

Court of Small Causes.
Semble that where at the first hearing of a suit the plaint is returned for

amendment within a fixed time under the provisions of s. 53 of Act X of

1877, and it is amended accordingly, it cannot afterwards be again return-
ed for amendment. BADR-UN-NISA v. MUHAMMAD JAN. 2 A. 671 ... 1007

(12) S. 72 Contract Liability of person to whom money is paid by mistake
A treasury officer, under the imposition of a gross fraud, paid money to

the defendant, who was the innocent agent of tbe person who contrived tbe

fraud. In paying the money the treasury officer neglected no reasonable

precaution, nor was he in any way guilty of carelessness.
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Held that the defendant was bound to repay the money received by him, and
thit he could not, deteud himself by the plea thai he had paid it to bis

principal i nor could the Court allow that the circumstance that the

principal was himself a servant of the plaintiff, and in the course of his

employment obtained facilities for committing the fraud, relieved the
defendant from his liability. SHUGAN CHAND V. TrfE GOVERNMENT,
NORTH-WESTERN PROVINCES, 1 A. 79 ... 53

(13) 8s. l'J7, 111 (c) See SURETY, 1 A. 487.

Contribution.

(1) See MORTGAGE (CONTRIBUTION) , i A. 455 ; 2 A. 115, 807.

(2) Act XIX <>f 1873,8.^41, cl. (i) R-venue Patudar Suit for contribution

Jurisdiction Civil Court RevenueCourt. The question in the case was
whether ; ha plaintiff, a pattidar who had paid a sum on account of a demand
for Government revenue, should bue to recover from the defendants, bis

cc-pattidar?, the balance in excess of his own quota in the Civil or iu the
Revenue Courts.

Btld (SPANKIK, J., dissenting) that the Civil Courts were competent to en-

certain suits of the nature. Per 8PANKIE, J., centra. RAM DIAL v.

GULAB SINGH, l A. 26 (F.B.) ... 17

Contributory Negligence.
Contract Bailment Government Promissory Note Master and servant. The

agent of the plaintiff delivered to tbe Treasury Officer at Meerut nine
Government Promissory notes, aggregating Rs. 48,OuO in value, in order
that such notes might be transmuted to the Public Debt Office at Cal-
cutta for cancellation and consolidation into a single note for Rs. 48,000,

having previously indorsed the plaintiff's name on such notes at tbe

request of a subordinate of the Treasury Officer, and received a receipt
for su< h Doi.es under the hand of the Treasury Officer. Owing partly to such
indorsements and partly to tbe negligence of the Treasury Officer, such
subordinate was enabled to misappropriate and negotiate two of such

notes, aggregating Rs. 12,000 in value. The remaining seven of

such notes were despatched to Calcutta, and a consolidated note for

Rs. 31,200 was returned and delivered to the plaintiff, when the

misappropriation of the two notes was discovered. The plaintiff sued
Government cUiming "that it might be directed to make restitution

of the two notes or to deliver two other notes of iqual value or their

value iu cash " with interest. Ou behaif of Government it was contended
that it was not liable to the plaintiff's claim, inasmuch as the plaintiff,

by his agent, had contributed to the loss of the two notes, and a
mister was not liable in damages for loss or injury sustained through the
fr*ud or dishonesty of bis servant without the scope of his employment.
Htld that tbe two notes not having been delivered to tbe Treasury Officer

as a bailee, but having been surrendered, the receipt given by that officer

must be regarded as an undertaking on the part of Government to deliver

a consolidated note for Rs. 48.000 in due course, and tbe plaintiff's suit

was in reality one for damages on account of the refusal of Government
to discharge its obligation, the measure of those damages being tbe

amount by which the note for Rs. 3 L, '200 fell short of Rs. 43,000, with

interest, and such being tbe suit, the contention ol Government was not

any answer lo it. THE SECRETARY OF STATE FOR INDIA IN COUNCIL
v. SHEO SINGH RAI, 2 A. 756. ... 1065

Conveyance.
Mortgage Sale in execution of decree Vendor or,d purchaser. Tbe proprietors

of a uluka and mahul called B, assessed with revenue at Rs. 6,800-4 -7,

to which certain lands which had been gained by alluvion appertained,
which lands had been formed into a separate mahal and ashetsed with
revenue at Rg. 88 mortgaged it in these terms :

" We agree mutually to

mortgage the said taluka B. and accordingly after mortgaging and
hypothecating the whole of the mauzas original and appended, yielding a

jama of Rs. 6,800-4-7, along with all original and appended rights, water
and forest produce, high and low lands, cultivated and uncultivated lands,
&o., &c., and all and every portion of our proprietary, possessory, and
demandable rights, without excepting any right or interest obtained or
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obtainable, &c. "

Subsequently, the mahal taluka B,
"
together with

original and attached mahal and all the ztmmdari rights appertaining
thereto,

" was sold in the execution of a decree enforcing the mortgage.
The auction-purchaser subsequently contracted to Fell the

"
entire taluka

B, jama Rs, 6 800-4-7," but afterwards refused to perform the contract
and was sued for its specific performance. The plaint in this suit, stated
that the subject-matter of the contract was the "entire taluka B, jama
Rs. 6,800-4-7." and the decree which the purchasers obtained for the

specific performance of the contract referred to UB subject-matter in similar

terms.

Htld, in a suit by the purchasers for the possession of the alluvial mahal,
that the terms of the mor'gage were sufficiently comprehensive to include
that mabal, and it was not intended by the entry o f the jama of mahal
B, exclusive of the jama of the alluvial mahal, to exclude the latter from
the mortgage, the entry of the jama being merely descriptive. Also that

the alluvial mabal p issed to the auction-purchaser at the aaofcioo-sale,
under the wordb " attached mahal." Also that the pale to the plaintiffs

passed the alluvial mahal, the words" the entire taluka B "
being sufficient

to include it, the entry of the jama of mahal B in the sale contract plaint,
and decree being merely descriptive. GANPATJI v. SAADAT ALI, 2 A.

787. ... 108T

Convicted Person.

See CRIMINAL PROCEDURE CODE (ACT X OP 1872), i A. 151.

Co-sharers.

(1) Trust Trustee Wajib-ul-arz Absconding co-shartrs. Where a clause of

the wajib-ul-arz of a village staled in general terms that ab?condrs from
such village should receive back their property on their return, arid ceitain

persons who absconded from such village be fore such wajibula-:z was
framed sued to enforce such cl-iuse against, the purchaser ot their property
from the co-sharer who had taken possession of it on their absconding,
and who was no pany to such wajib-ul-arz, alleging thai their property
bad vetoed in such co sharer in trust for them, h,ld that before such oo-

sharer could be taken to have held their property as a trustee there must
be evidence that be accepted such trust, and this fact could not be taken
as proved by the wajib-ul-aiz.

Held also that, assuming the trust to be established, as the purchaser had

purchased in good faith for value and without notice of the trust, and was
not the representative of such oc-sharer within the meaning of s. iO of Act
IX of 1871, and bad been more than twelve years in possession, the suit

was barred by limitation. PlAREY LAL v. 8ALIGA, 2 A. 394 ... 1*

(2) See ACT XVIII OF 1~>73 (N.W.P. RENT), 1 A. 512.

(3) S e ACT XIX OF 1873 IN.W.P. LAND REVENUE), 2 A. 619.

(4) See G1V. PHO. CODE (ACTXXII1 OF 1861), 1 A. a72.

(5) See LAMBARDAR, i A. 135.

Costs.

(1) Allowance for, of collection, etc. See MESNE PROFITS, 1 A. 518.

(2) Security forSee ClV. PRO CODE (ACT X OF 1877), 1 A. 687 ; 2 A. 604.

(3) See EXECUTION OF DECREE, i A. 568.

(4) See SURETY, 2 A. 582,

Court Fees.

(1) Act VIII of 1859 S. 309 Pauper su\t Sale in executionof decree Distri-

bution of sale procetds Prerogative of the Croiun.. W.th a view to recover

the amount of Court- fees which J would have had to pay bad he not been

permitted to bring a suit as a pauper, the Government caused certain

property belonging to B, the defendant in such suit, who had been ordered

by the decree in such suit to pay such amount, to be attached. This pro-

perty was subsequently attached by the holder of a decree against B wbich

declared a lien on the property created by a bond. The property was sold

in the execution of this decree. Htld that the Government was entitled

to be paid first out of the proceeds of such sale the amount of Court-fees

J would have had to pay had be not been allowed to sue as a pauper, the

principle that Government takes precedence of all other creditors not being
liable to an exception in the case of lien-holders. THE COLLECTOR OF
MORADABAD v. MUHAMMAD DAIM KHAN, 2 A. 196 678
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(2) Act X of 1877, s. 99 Failure of plaintiff to pay Court-fee for issue o/ summons
Non-appearance of defendant Act VIH of 1859, s. 110 Ac'. XXIII of

1861, ss. 5, 1 Fresh suit. Where the plaintiff in a suit failed to deposit
talabana required for the purpose of issuing summonses to certain persons
whom it was proposed to make defendants in addition to the original defend-
ants in such suit, and the Court on that ground irregularly dismissed
suoh suit as against such original defendants by an order purporting to be
made under s. 110 of Act VIII of 1859 on a day previous to that fixed for

the hearing of suoh suit, held that suoh order of dismissal did not pre-
clude the plaintiff from instituting a fresh suit. GULAB DAI v. JlWAN
RAM, 2 A. 318 . 762

(3) Limitation Act VIII of 1859, s. 13 Pauper petition Payment of Court-

fees by petitioner Date of institution of suit Transfer of the suit. Where
a person, being at the time a pauper, petibious, uuder the provisions
of Act VIII ot 1859, for leave to sue as a pauper, ba<i subsequently, peuding
an inquiry into his pauperism, obtains funds which enable him to pay the

Court-fees, aad his petition is allowed upon such payment to be numbered
and registered as a plaint, his suit shall be deemed to have been instituted
from the date he filed his pauper petition, and limitation runs against him
only up to that time.

S. 13, Act VIII of 1859, enacts that where a suit is brought for immoveable

property situated within districts subject to different Sudder Courts, the

Judge in whose Court the suit is brought shall apply to the Sudder Court
to which he is subject for authority to proceed, and the Sudder Court to

which tho application is made, with the concurrence of tha other Sudder
Court within whose jurisdiction the property is partly situated, may give

authority to proceed. But no pnwer is expressly given in the section cited,
or elsewhere in the Act, to direct the transfer of a suit brought in a Court
subordinate to one Sudder Court to a Court Subordinate to another Sud-
der Court. Quce>e Whether Sudder Courts acting in concurrence have

power to make such a transfer. STUART SKINNER alias NAWAB MlRZA
v. WILLIAM ORDB, 2 A. -241 = 4 C.L R. 331=6 LA. 126 = 3 Sutb. P.c.J
627 = 3 Itid. Jur. 334 = 4 Sar. P.C.J. 31 ... 708

(4) Pauper suit Act VIII of 1859, ss. 270, 309 -Attachment in execution of
decree --Preri.ga.iiva of the Crown. N was allowed to bring a suit as
a pauper. His suit was dismissed, ihe decree directing that he should

pay the costs of the defendant. On the defendant's application curtain

immoveable property belonging to N was attached in execution of this

decree, and was sold. Held that the Crown was entitled to be paid
first out of the proceeds of such sale the amount of the Court-fees N would
have had to pay if he had not been allowed to sue as a p iupor. GULZARI
LALV. THE COLLECTOR OF BAREILLY, 1 A. 596=2 Ind. Jur. 722 ... 414

(5) See CIVIL PROCEDURE CODE (ACT XOF 1877), -2 A. 689.

(6) See DECLARATORY DECREE, 2 A. 869.

Court Fees Act ( VII of 1870).

(1) Ss. 3 (c), 12, sch. ii, art. 17 (iii) Suit for a declaratory decree Consequential
Rulie/ Decision of questions relating to valuation Appeal. 8. 1* of the

Court Fees Act prohibits appeals ou questions relating to valuation for the

purpose of determining the amount of a fee, but does not prevent a Court
of appeal from determining whether or not consequent} *1 relief is sought
in a suit, BO that it may determine under what class of cases the suit falls

for the purpose of the Court Fees Act.
A suit by a person against whom an order has been made, under s. 246 of

Act VIII of 1859, disallowing his claim to the attached property for a
decree declaring bis right to the property, need not be value! according to

the value of the property, but can be brought on a stamp of Rs. 10, under
Act VII of 1S70, sch. ii, art. 17 (iii). CHUNIA v. RAM DIAL, 1 A. 360 = 1

Ind. Jur. 851 ... 247

(2) S. 7 and sch. ii, 17 Suit for a declaration of right Suit to set aside an order

under s. 246 of Act VIII of 1859 disallowing n claim to property under

attachmentConsequential relief. field that a suit for a declaration of

the plaintiff's proprietary right to certain moveable property attached in

the execution of a dooree while in the possession of the plaintiff, and for

the cancelmant of the order of the Court executing the decree, made under
s 246 of Act VIII of 1859, disallowing his claim to the proparty, could be
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brought on a s'amp of Us. 40, and need not be valued Recording to the
value of the property under attachment. GULZARI LAI v. JADAUN RAI,
2 A. 63 ... 687

(3) 8. 7, ol. IV (c) and sch. ii, art. 17 (iii) See DECLARATORY SUIT, 2 A. 720,
869.

(4) Ss. 7, 12, 17, 28 Act X of 1877, ss. 44, 45 Multifarious suit" District

subjects
" Plaint Memorandum of appeal Suit lor money Power t/ the

High Court to levy Court-fee on improperly stamped document.- The
plaintiffs sat d in virtue of a conditional sale which had been foreclosed for

(i) possession of a house, (ii) compensation, in the nature of rent, for its

use and occupation from the date of foreclosure to the date of suit, and
(iii) like compensation from the latter date to the date on which posses-
sion of the house should be delivered to them, the defendants hiving
purchased the house subsequently to the conditional sale but before the
same was foreclosed. The plaintiffs stated that their cause of aotion arose

on the date of foreclosure.

Held (SPANKIE, J., dissenting) that the suit embraced "
distinct subjects

"

within the maniog of s. 17 of the Court Pees* Act, 1870, and the plaint
and memorandum of appeal were chargeable wiih tbe aggregate amount of

fees to which the plaints or memoranda of appeal in separate suits for the
different claims would have been liable.

Held also that, if a document which ought to bear a stamp under the Court
Fees Act has been used in the High Court, and the mistake or inadvert-

ence which permitted its reception in a lower Court, without being
properly stamped, comes to light in the High Court, any Judge of that

Court may, under s. 28 of the Court Fees Act, direct that it should be

properly stamped.
Per 8PANKIE, J. That cl. ii. s. 7 of the Court Fees Act, did not apply to

the third claim, nor was it one for money within the meaning of ol. i of

that section, but one for which s. 11 of that Act provided-
Per OLDFIELD. J. That Court-fees were leviable in respect of the third

claim, with reference to cl. i, s. 7 and s, 11 of the Court Fees Act. CHEDI
LAL v. KIRATH CHAND, 2 A. 682 ... 1014

(5) S. 17 Act VIII of 1859, s. 9 Act X of 1877, ss. 44, 45 Multifarious suit

"Distinct subjects" Plaint Memorandum of aoveal Held that the

words
"
distinct subjects" in s. 17 of the Court Fees Act, 1870, mean

distinct and separate causes of aotion.

The plaintiff sued his brothers and a nephew for his share, according to the

law of inheritance, and under a will, of the moveable and immoveable

property of his deceased uncle, by the canoelment of a deed of gift of the
immoveable property in favour of the nephew. Held, per STUART. C. J.,

and STRAIGHT, J., that, under s. 17 of the Court Fees Act, 1870, the

plaint and memorandum of appeal in the suit were chargeable with the

aggregate amount of the fees to which the plaints or memoranda of appeal
in separate suits for the moveable and immoveable properly would have
been liable under that Act.

Per OLDFIELD, J., that Court-fees were leviable on the plaint and memoran-
dum of appeal on tha total value of the claim, -the suis not being one of

the nature to which s. 17 of the Court Fees Act referred. MUL CHAND
v. SHIB CHARAN LAD, 2 A. 676 ... 1010

(6) Ss. 17, TlAc* VIII of 1859. ss. 8, 9 Multifarious suit" Distinct sub-

jects
" Plaint Memorandum of Appeal.- Held (SPANKIE, J., dissenting)

that the words "distinct subjects" in s. 17 of Act VII of 1870 mean
distinct cause of aotion or distinct kinds of relief.

Per SPANKIE, J. Such words m?an every separate matter distinctly

forming a subject of the claim. CHAMAILI RANI v. RAM DAI, 1 A. 552

(F,B.) = 2 Ind. Jur. 836 382

Court of Session.
See CRIMINAL PROCEDURE CODE (ACT X OP 1872), 2 A. 771.

Court of Wards.
See ACT XXXV OP 1858 (LUNACY, DISTRICT COURTS), 1 A. 476.

Court Sale.

See CIVIL PROCEDURE CODE (ACT VIII OF 1859), i A. 400.
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Running with the land 3ee ALLOWANCE, 2 A. 162.

Creditors and Debtors.

Agreement between See ARBITRATION, 2 A. 173.

Criminal Intimidation.

See CRIMINAL PROCEDURE CODE (ACT X OP 1872), 2 A. 351.

Criminal Procedure Code (Act X of 1872).

(1) See ACT XVII OF 1862 (REPEALING ENACTMENTS RELATING TO
CRIMINAL LAW), 1 A. 599.

(2) See PENAL CODE (ACT XLV OF i860), 2 A. 522.

(3) Ss. 4, 2S6 Dc-finitionof Sessions Case Power of Sessions Court. The appel-
lant after his discharge by tbe Assistant Magistrate upon a charge under
s. 457 of the Indian Penal Code was committed to the Sessions Court by
order of the Sessions Judge under the Grim. Pro. Code, 1872, s. 296,

upon charges under ss. 380 and 457 of tbe Penal Code.

Held by tbe Full Bench (SPANKIE, J. and OLDFIELD, J., dissenting) that

the commitment was illegal, and that
"
Sessions c*se " within the mean-

ing of s. '296 of tbe Code Criminal Procedure is a case exclusively triable

by tbe Court of Session. EMPRESS OF INDIA v. KANCHAN SINGH, 1 A.

418 (F.B.) ... 283
(4) Ss. 4, 297 High Court's Powers of Revision Judicial Proceeding. An appeal

having been preferred to the High Court against a judgment, of acquittal
of the Court of Session, the persons who bad been acquitted were arrested

by tbe Police and brought before the Magistrate, who illegally directed
that they should be detained in custody pending the decision of the appeal.
TURNER, O-C.J. and PEARSON. J., were of opinion that the High Court
had no power as a Court of Revision to interfere with the order. Sl'ANKIE,
J. and OLDFIELD, J., contra, QUEEN v. GHOLAM ISMAIL, 1 A. i ... i

(5) Ss. 4, 297, 415, 416, 417, 418, 4i9, 420 Stolen property High Court.

powers of revision "Judicial proceeding." Where a person was accused of

dishonestly receiving stolen property, knowing it to be stolen, and was dis-

charged by the Magistrate on the ground that there was no evidence that
the property was stolen, held that the Magistrate war) competent, believing
that the property was stolen, to make an order under s. 418 of Act X of

1872 regarding its disposal.
Where there is a Court of appeal, resort should be bad thereto before applica-

tion is mide to the High Court for the exercise of its powers of revision.

Quaie. Whether the issue by the Magistrate of a proclamation under s. 416
of Act X of 1872 in a

"
judicial proceeding

" within tbe meaning of s. 297
of that Act. EMPRESS OF INDIA v. NILAMBAR BABU, 2 A. 275 ... 732

(6) Ss. 30, '^70, 271 Appeal by person convicted by Deputy Commissioner invest-

ed under s. 36 of''Act X o/
f 1872 High Court. Qucere- Whether, where

a person has been convicted by a Deputy Commissioner invested under
s. 36 of Act X of 1872, and sentenced to a term of imprisonment requiring
under that section to be confirmed by the Sessions Judge to which such

Deputy Commissioner is subordinate, and such sentence has been confirm-
ed accordingly, an appeal lies to the High Court against such conviction
and sentence. EMPRESS OF INDIA v. NADUA, 2 A. 53 ... 579

(7) Ss. 44, 296 Discharge of accused persons under s. 215 Revival of proceed-
irgs at the instance of the Court of Session Commitment of accused

Arsons. Certain persons were charged under s. 417 of tbe Indian Penal

Code, and were discharged by the Magistrate inquiring into tbe offence,
under s 215 of Act X of 1872. Tbe Court of Session, considering that
the accused persons had b>=en improperly discharged, forwarded the record
to the Magistrate of tbe District, suggesting to him to make tbe case over

to Subordinate Migistrate, with directions to inquire into any offence

other tban the offence in respect of which tbe accused persons had been

discharged, which the evidence on the record showed to have been com-
mitted. The Subordinate Magistrate, to whom the case was made over,,

made an inquiry, and committed the accused persons for trial before tbe
Court of Session on charges under ss. b(>:-J and 4SO of tbe Indian Penal
Coda. It was contended that ihe Court of Besniou was not competent to
"
direct the accused persons to be committed," under s. 'J96 ot Act X of

1872, the case not being a "Sessions case," within the meaning of that

section, and that the commitment was consequently illegal. Held that
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there was no "'direction feo commit " within the meaning of that section,
that is to say, to send the accused persons at once to the Sessions Court,
without further inquiry, and whether or not the inquiry was made in

consequence of the suggestions of the Court of Session was immaterial,
and that the inquiry upon the charges under ss. 363 and 4'; of the Penal
Code was rightly held by the Subordinate Magistrate and tbe commit-
ment could not be impeached. EMPRESS OF INDIA v. BHUP SINGH, 2

A. 570 ... 938

.(8) Ss. 149. 272 Act I of 1872. s 118 Arrest pending appeal ArfmissibUity of
the evidence of the respondent against another person concerned in the same

offe.nc& Accomulice. K and B were accused of bning concerned in the
offence. K was first apprehend- d, and the Magistrate inquired into the

charge against him, and committed him for trial, but the Court of Session

acquitted K- The Local Government preferred an appeal against his

acquittal, and ihe Magistrate arrested him wir.h a view to bis detention in

custody until such appeal was determined. While K was so detained, the

Magistrate inquired into the charge against B, who had meanwhile been

arrested, and made K, a witness for the prosecution, and committed B
for trial. K's evidence was taken on B's trial.

Held per STUART, C J. (SPANKIE. J., doubting), that K's arrest was lawful,
and that his evidence was admissible against B.

Held per SPANKIE, J., that assuming that the Magistrate looked on K as

an accused person and his arrest was lawful, the Magistrate should not
have examined him as a witness against B and that, assuming that K's

arrest was unlawful and that when he made his statements he was a free

man, his evidence, if admissible was not evidence on which a Court should

place much reliance. EMPRESS OF INDIA v. KARIM BAKHSH, 2 A. 386. 810

^9) S- 188 Act XLV of 1860, s. 497 Adultery Compounding of offences. N
charged T with having committed adultery with his wife. On enquiry
into the charge by the Magistrate the case was committed to the Sessions

Court for trial when T was convicted. T appealed to the High Court.

After conviction N and his wife were reconciled, and 2V at the hearing of

th<> appeal asked for leave to compound the offence. Held that at that

stage of the oase sanction could not be given to withdraw the charge.
EMPRESS OF INDIA v. THOMPSON, 2 A. 339 ... 776

(10) S. 215 Examination of witnesses named for the prosecution Discharge of

accused withou t examining all the witnesses Before a Magistrate discharges
an accused person under s. 215 of Act X of 1872, be is bound, under that

section, to examine all the witnesses named for the prosecution. EMPRESS
OF INDIA v. KASHI, 2 A. 447 = 4 Ind. Jur. 582 ... 853

(11) Bs. 218, 351 See PENAL CODE (ACT XLV OF 1860), 2 A. 253.

(12) Ss. 228, 283 Summary trial Record in appealable case Judgment
Error or defect in proceedings- K was tried by a Magistrate in a summary
way and convicted. He appealed to the Court of Session, which quashed
his conviction on the ground merely that the substance of the evidence on
which the conviction was held was not embodied in the Magistrate's judg-
ment. Held that the Court of Session should not have quashed the con-

viction merely by reason of such defect, but, if it found it impossible to

dispose of the appeal because of such defect, it should have required the

Magistrate to repair the same by recording a judgment in which the sub-

stance of the evidence should be fully embodied, and, if necessary, re-

examining the witnesses for that purpose, or to have ordered a re-trial with
that view. EMPRESS OF INDIA v. KARAN SINGH, 1 A. 680 = 2 Ind.

Jur. 864 475

(13) S. 249 Act I of 1872, ss. 30, 33 Trial by the Court of Session A dmissibi-

Uty nf evidence given at preliminary inquiry by absent witness Confession
made by one of several persons being tried jointly Held that it is only in

extreme cases of delay or expense that the personal attendance of a witness

before the Court of Session should be dispensed with and the evidence

given by him before the committing Magistrate referred to.

Held also, where a person being tried jointly with other persons made a

statement deprecating any guilty knowledge and seeking to clear himself

at the expense of such other persons, that such statement could not be

taken into consideration under s. 30 of Act I of 1872 against such other

persons. EMPRESS OF INDIA v. MULU, 2 A. 646 = 5 Ind. Jur. 263 ... 991
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(14) Ss '255,283 297, 300 Acquittal of accused w thout asking Assessors their

00 nionErrur or defect in proce>dings High (.'owt, powers of R,vision

of. Held, where without asking the opinion of the Asf ssors a Court of

Session acquitted an accused peraon, after bis defence had been beard,
that such omission, although a serious irregularity, was net such an error
or delect in the proceedings as was wirh reference to the provisions of

ss. 23 and 300 of Aot X of 187-2, a ground 'or revisional interference. In
the matt.tr of the petition of N A RAIN DAS. 1 A. 610 ... 424

(15) Ss. 271. -287, 461 -S^e PENAL CODE (ACT XLV OF 1860), 2 A. 33.

(16) Ss- '27 i, 297 Arrest pending appeal. -Wnon an appeal has been preferred
under s. 27'2 o f Act, X of ^72, thn High Court may order the accused to be

arrested pending the appeal. EMPRESS OF INDIA v. MANGU, 2 A. 340
(F B ) ... 777

(17) Ss. '272. 297 High Court, pnw rs of revision Power of private prosecutor
tc move the Co'irt. in a cnse of acqui'tal A private prosecutor can move
the High Oourc. in the case of an acqui'tal. lo exercise its powers of

revision under s. 297 of Act X of 1872. SUKHO v. DURGA PlUSAD, 2 A.
44 ... 854

(18) S- '2^. 297 See ACT X[ OF 1872 (FOREIGN JURISDICTION AND EXTRA-
DITION), 2 A. '218.

(19) S. '296 Re/erfiwce to Bigh Court under s. 296 of Act X of 1872 by Court of
S' ssion A Court of Session, a'ter ic bad asked the assessors their opinion
in a case wbioh was beine tried by it, suspended the trial of the case and
male a reference to the H gh Court uder s. 296 of Aot X of 1872, on a

question of jurisdiction which bad arisen in the trial of the case. Beld
that it was not intended that that section should be so used, and the
C urt of S^sion must dispose of such question itself. EMPRESS OF
INDIA v. BHUP SINGH, 2 A. 771 ... 1075

(20) S '297 Bigh Court, powers of revision. Held, that great laxity in weighing
an 1 testing evidence is a material error in a judicial proceeding within the

meaning of s. 2c7 of Act X of 1872. EMPRESS OF INDIA v. MURLI, 2 A.

336 ... 774

(21) S. 297 Bigh Court's Powers of Revision Judgment of acquittal. The
High Court is not precluded by a ju igrn^nt of acquittal from exercising
its powers of revision under s 297 of Act X of 187'2.

Per TURNER. J. and 8PANKIE, J. Such powers can only be exercised
where the judgment of acquittal has proceeded on an error of l*w and not
where it has proceeded on an f rror of fact. In the matter of HARDEO, 1

A 139 iF. 8.1 = 1 Mad. L.R. 51 ... 94

(22) S. 297 Penal C'd>i,ss 192. 193. 414 Fabricating fahe ev :d 'nee Volun-

tarily assisting in concealing stolen prop>rty Separate <ff n es. Where
the petitioner was convicted of having voluntarily assisted in concealing
s'olen railway pins in a certain person's hnn e and fi-ld, with a vi-w 10

having such innocent person punished as an offender, h Id that the Magis*
tra e w-is right in convicting and punishing the petitioner fpE the two

separate offences of fabricating false evidence f >r use in a stage of a judicial
'

proceeding under s. 193 of the Indian Penal Code, and of voluntarily
a-si-'ina in onnnf-aiing stolen pmoT'y under 8.414. Indian Penal Cod'j.

EMPRKSS OF INDIV v. RAMESHVR RAI. i A. 379= i lid Jur. 743 ... 263
(23) 8s- '297, 472 High Court, pwemof tievis on Court of Sessim, pow rsof.

L made a complaint, againet S by petition, in which he only charged 6' of

h-iving oommitted rffdnoes punishable under SP. 193 *nd 218 of the Indira
P.TIH! Code, but in which he also accused S of acts, which, if the accusa-
tion bad been true, would have amounted to an offence punishable under
8. 4GH of that Coda with weven years imprisonment. The Magistrate
enquired into the obargr s against S under ss. 193 and 218 of the Indian
Penal Code, and directed his discharge. L then applied to the Court of

Session to direct 8 to be oommi'ted for trial on the ground that he had
been improperly dischnrgpd, which ton Court of Sassicn did, and S was
commiittd f< r trial charged und^r 8. 213 of the Code, and was acquitted

by ihf Court ot Siapion T ie Court of S^S'on then, under s. 472 of Aot X
01 1872, charged // with c.ff mops punishable under BS. 193. 195. 2)1, and
21 1 nd i09of the Indian Penal C >de, nnd or mmi'ted him for 'rial.

Held, that puch ormmi'ment was not bad by reason that an offence under
P. 193 of the Indian Penal Code is not exclusively triable by a Court of

Session, 'J
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Held also, per STUART, C. J. (SPANK1E, J., doubting), that the High
Court is competeijt, m the exercise of its power of re-vision under s. 297 of

Aot X of 1872, to quash a commitment made by a Court of Session under
the provisions o f s. 472 o( that Act.

Held also, per SPANKIE, J., that the Court of Session was competent, not-

withstanding thai L had only charged S with offences under ss. 193 and
218 of the Indian Penal Code, to charge L with offencps under s. 19ft and
211, if such offences bad come under its cognizance. EMPRESS OF INDIA
v. LACHMAN SINGH, 2 A. 398 819

(24) S. 309 Act Vlllof Ib73. s. 10-Act XLVc/ i860, s. 65 Act I of 1P68, s. 5.

S. 309 of the Crim. PIO. Code, does not extend the period of imprisonment
which may be awarded by a Magis'rate under s. 65 of the Indian Penal
Code

;
it onlv regulates the proceedings of Magistrates whose powers are

limited. EMPRESS OP INDIA v. DARBA, l A. 461 (F.B.) = 2 Ind. Jur.
322 ... 317

(25) Ss. 344. 345. 317 - Evidence of accomplice Confession by accused person
Act I of 1872, s. 24 Pardon. Where a pardon was tendered by the Mgis-
trate to a person supposed to have been concerned with other persons
in offences none of whioh were exclusively triable by the Court of

Session, and such person was exnmined as a witness in the case, he Id that
the tender of pardon to such person not being warranted by s. 347 of Act
X of 1872, be could not legally be examined on oath, and his evidence
was inadmissible.

Eeli also that the statement made by such person was irrelevant arid in-

admissible as a confession, with reference to s. 344 of Aot X of 1872 and
S. '24 of Act I of 1872. EMPRESS OF INDIA v. ASHGAR ALI, 2 A. 260 =
4 lad. Jur. 250 ... T21

(26) Ss 314, 45-2, 454, 455 Trial of more thnn one offence Act XLV of I860,
s 71 Joinder of charges Limit of conviction Htld that, where in the
course of one and the same traus-iction an accused person appears to have
committed several acts, directed to one end and object, which together
amount to a more serious offence than each of them taken individually by
itself would constitute, although for purposes of trmlitmay be convenient
to vary the form of charge and to designate not only the principal but the

subsidiary crimes alleged to have been committed, yet in the interests of

simplicity and convenience it is best to concentrate the conviction and
sentence on the gravest offence proved.

Where, therefore, a person who br> ke into a bouse by night and committed
theft therein was charged and tried for offences under ss. 380 and 457 of

the Penal Code, and was convicted of both those offences, and pnni-hed
for each with rigorous imprisonments for eight' en months, the Court con-

victed him of the offence under s. 457 and sentenced him to rigorous im-

prisonment for three years, and, acquitted him of ihe offence under
8.380. EMPRESS OF INDIA v. AJUDHIA. 2 A. 644 = 5 Ind. Jur. 262 ... 989

(27) 8 390 Convicttd Person Bail Sessions Court. The Court of Session has
no power under s. 390, Aot X of 1H72, to admit a convicted person to bail,
a convicted person not beine an accused person within tbe meaning of that
section. QUEEN v. T.HAKUR PARSHAD, 1 A. 151 (F B.) ... 101

<28) Ss. 435. 436, 467, 468, 469, 471, 472, 473 Fnlse (wdrnce Offence against
Public Justice Offence in Conlem.it <f Court Act XLV of i860, s. 193
Prosicution Procedure. Held (BTUART. C.J., dissentirg) that an
offence under s. 193 of the Indian Penal Code, being an offence in con-

tempt of Court within tbe meaning of s. 473 of Act X of 1872, cannot,
under that section, be tried by the Magistrate before whom such offence is

committed.
Ptr STUART, C. J. A Magistrate before whom such an offence i* committed,

if competent to try it himself, is not precluded from so doing by ibe pro-
visions of s. 471 of Aot X of 1672. EMPRESS OF INDIA v. KASHMIRI
LAL, 1 A. 625 (F.B.) ... 436

(29) S*. 454, 460 Bee 'ACT XXVI OF 1870 (PRISONS), 2 A. 301.

(30) S. 454 See PENAL CODE (ACT XLV OF Ib60). 2 A. 101.

(31) Ss 467, 468, 469, 471 Piosecuticn Procedure. S 471. Act X of 1872, does
not deprive the Court, which possesses the power of trying an offence

mentioned in 8s. 467, 463 and 469 of the power of trying ic when com-
mitted before itself. QUEEN v. GUR BAKSH, 1 A. 193 ... ISO
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(32) S. 463 Sanction to prosecute Relative positions of a Magistrate of the First

Cla>s, th" Magistrate of the d<srtct t an* the Court of Setsion.- Held
(OLDFIELD, J , dissenting) that fur the purposes of s. 468 of Act X of 187'2

a M -gis. rate of the First Glass is subordinate to the Magistrate of the

district, and consequently application (or sauci.ion to prosecute a person
for intentionally giving false evidence before the former may, where such
sanction is rtf^ed by the former, be made to tbo latter, and not to the
Court of Session, which bas not power to give such sanction. In Iheinatttr

of the pttitton ol GUR DAYAL, '2 A. ^05 (F.B )
= 4 Ind. Jur. 35 ... 684

(83) Ss. 468, 469 -Prosecution Smttion Ju'i^airt on. Htld thntihe sanction
referred to in ss. 468 and 469 ot Act X of 187 -

2, when given by any of the
Courts empowered under the Act, cannot be disturbed bv a superior Court.

Per TURNER, OfU. C.J., and PEARSON and OLDFIELD. 33 When
sanction is refused by one of the Cjurts, the refusal does not deprive the
othf r Courts of the discretion given to them.

Per SPANKIE, J. When sanction is refused by one of the Courts, the refusal

does not deprive the superior Courts of the discretion given to them.
BARKAT-ULHH KHAN v. RENNIE. l A 17 ... 11

(34) Ss. 468, 469, 470 -Prosecution for cffence aga nst public justice and cffence

relating to document gw?n in ev deuce -Nature of sane/ion ntcessaiy
- Act

XLV of I860, s-f. 193 471" Subortlinaiio-t
"

of Rtvamie Courts to High
durt. Held (SPANKIE, J., doubling), on a reference to the Pull Btncb,
that a Court ot Kt veim is a Civil Court, within the meaning of ss. 468
and 469 of Act X of 1872.

Etld also that, the declining by a Court, of Revenue to sanction a prosecution
under ss. 468 and 469 of Act X of 1872, under a mistaken view of the law
and under the impression that sanction was unnecessary did not constitute

Sinction.

Held, also that under the words "
at any time "

in s. 470 of Act X of 1872
sanction to prosecute cannot be given afier the trial and conviction of the
accused person.

Observations by STUART, C.J., on the "subordination" of Courts of Revenue
to the High Court, within the meaning of ss. 468 and 469 of Act X of

1872.

Eela by the Judge making the reference (STRAIGHT, J.), on the case being
returned to him, tbat the accused persons having bnen prosecuted without
the sanction n quired by ss 468 and 469 of Act X of 187-2, all the pro-

ceedings were invalid, and must be quashed, and the accused must be

retried sanction to their pro-ecution having been obtained. KMPRESS OF
INDIA v. 8ABSUKH. 2 A 533 F.B.) = 5 Ind. Jur. 49 ... 913

85) Ss. 468, 471, 472, 473- Offence against Public Ju^ice Offence in

Conttm/jt of Court Frosfcution Procedure. An cflonce against public

justice is not an offence in contempt of Court within the meaning of

s. 473. Aat X of 1872.

But noiwi'hstanding this the Court, Civil or Criminal, which is of opinion
tbat there is sufficient ground for inquiring into a charge mentioned in

BS. 467, 468, 469. Act X of 1872, may not, except as is provided in s. 47'2,

try the amused person itself for the offence charged. QUEEN v.

KULTARAN SINGH, i A. 129 ... 87

(86) Ss. 468, 47 1
, 473 -

Offence ag linst Public Justice Offence in Contempt of

Court Prosecution Ft o-tdure. An offence against public justice is not

an cffence in contempt of Court within the meaning of s. 473 of Act X of

1872.

The Court, Civil or Criminal, wbich is of opinion that there is sufficient

ground for inquiring into a charge mentioned in ss. 467, 468, 4n'9 of Act

X of 1872, is not precluded by the provisions o' P. 471 from trying the

accused person itself for the offonce charged, QUEEN v. JAGAT MAD,
1 A. 162 ... 109

(37) 8s. 471, 473-Se PENAL CODE (ACT XLV OF I860), 2 A. 405.

(38) S. 489 Act XLV of I860, a*. 503, 506 Secu'i'y for ke>p'ng the peace
Criminal intimidation. The words in s- 489 ol the Crim. Pro- Code,

"taking other unlawful measures with the evident intention of committing
a breach of the pec<'." do not include the offence of intimidation by
threatening to brie g false charges.

Where, therefore, a person was convicted under BS. 603 and 606 of the Indian

Penal Code of such offence, held th <t the Magistrate by whom snob person
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wis convicted could not, under . 4 q9 of the Grim. Pro. CO^P, rrq'iire him
to eive a personal recognizance for keeping the peace. EMPRESS OF
INDIA v. RAGHUBXR, 2 A. 851 ... 785

(39) S*. 504. 505 -See ACT VI OP 1864 (WHIPPING*, 1 A. 656.

(40) 8. 506 -Act IX (f 187-2, ss. 23. VlU dawl'il consideration Void agreement.
F w*s required by the Mieistrtte. u ider the Cod^ of ^rimin*! Proce-

dure, to furnish two sureties wh"> f-h^uld be resoo^sible f^r bis g">od,

hphiviour each in a certain snm. S agreed to become a surety o oi"di-

tiin <h*t F would deposit with him the sitmunt of the security. F made
th deposit, and S b<>c*me a surety The period for wh ch S was respon-

sible for F's giod conduct h wins exoired wit,hnu f- F oommitt'ng any act

to forfeit the security and S refusing to return the deposit, F *ued S to

recover the deoo^it. H*li th*t, as the cin->ide'-a f ion f >r the aer ement
defeated the object of the law, the nonsidera'on wi unlawful, and F was
not emi'.lel to relief. FATRH SINGH v S \NW XL SINGH, 1 A. 751 ... 631

(41) S. 506 Security for Good Behaviour.- Hold that S. f>0* of Ac' X of 1872

solely relates to the calling up >n persons of habi utlly dishonest IJVPS. and
in that sense

"
dsper>tifl and dangerous." to find s-'curity for good behavi-

our, as a protection to the public aeamst a repe'Hion of crimes bv thfm in

which the safe'y of propjriy is menaced and not the security of the person
alone is j^ooardised.

Where, therefore, the evidence adduced before the Magistrate did not show
that a person was "

by habit a r'-bb^r housa-breaker. or thif. or a rpceiver

of stolen prnoeny. knowing the same to huve bfO'i stolen," but showed

only that be had been guilty of nots of violence, h-H th-it the M*ei<trate

couH not, under s. 506 of Act X of 1872, order such person to furnish

pecur ty.

Observations regarding tre evidence on wh'fh Ihe procedure of 8. 506 should
b* enforned EMPRFSS OF INDIA v NAWAB, 2 A, 835 ... 1120

(42) R. 52' s^e ENCROACHMENT, i A. 249.

(43) Ch. XV Commitm-nt 7- qui-y into ras- tr'aWr by Court of S ss'cn. fJeli

where a M^gi^trate had iried a case ex'lnsive.ly triable bv a Court of

Besi-i^n. and the convic'ion of the acnneel person and the sentence pissed

upon him at such trial were for that reason annulled by the Court of

Bession. but the proreedirgs held at snch trial were nor, nnnuMeH, that

such Magistrate miehfc commit, the accused person to the Pou rf of Sp=sion

on the evHfiicn g-ven before him at such trial. EMPRESS OF INDIA v.

JI/AHI BAKHSH, 2 A. 910. ... 1178

Criminal Trespass.
See PENAL CODE (ACT XLV OF 1860S 1 A. 527; 2 A. 101, 465.

Cross decrees

See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 01, 866.

Cross suits.

See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 2 A. 866.

Crown.
(1) British Ttrr'tiry in India, Pawr of the Grown to cede. Weld that the

Briti-ih Crown has the p^wr, without, the intervention of the Imperial
PHr'Same"!, to make a cession of 'erri'ory within B'i ish In^ia to a foreign
Prinre or feudatory. Q'l's'.ion as to what amounts to a cession in sove-

reicnty discu sed. LACHMI NP.AIN v. RAJA PRATAB SINGH, 2 A. 1 ... 548
(2) Prerogative of See COURT-FEES, 2 A. 196.

Culpable Homicide.

) See PENAL CODE (ACT XLV OF I860), 2 A. 319, 522, 766.

Custom.
(l Evidence of to be definite See CHIM 1 A. 440.

(2t R qii-.if.es
of valid -S>* ACT XfX OF 1873 iN.W.P. LAND REVENUE), 2 A. 49.

(3) See PRE-EMPTION, i A, 663, 567.

Cyprus.
Offence committed hvS Native Indian Br'tiioh snbi cts in See ACT XI OF. 1872

(FOREIGN JURISDICTION AND EXTRADITION^, 2 A. 218.
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Damages.

(1) Bond Interest. Held, where a bind for the payment- of certain money
within a ft r i am time did not contain any agreement fixing the rate of in-

terest to be paid af.er the date it became du>, that the question as to the

amcunt of interest to be allowed af>tr that date eh< uld be treated as one

of damages, and that, bavit g regard 10 the length ot time tl at hd elapsed

since the boiid ran out (F. bruary 181C) to the date on which the suit

thereon wasinsttued '^6ih Nov>m ber 1878, interest at the lateof eight

annas per cent, ptr mensem was an tquitabla rate to allow after the date

the bond became due-

Eetd also that but for ihe pontiff's laches the rate agreed by the defendant to

, be paid under the bind (one rupee pu r cent, per mensem was a rea?oable

basis on which tois'innte, he sub^iquent carnages. JUALA I RASAD v.

KHUHAN SINGH '2 A. 617 = 5 Ind. Jur. 154 ... 970

(2) Suit lor 8ee LIMITATION ACT (XV OF 1877), 2 A. 854.

(3) See ACT XV OF 1859 '^ATENTSj, 2 A. 068.

(4) See CONTRACT ACT (IX OF 1872), 2 A, o7i.

Death.
See EVIDENCE ACT (I OF 1872), 1 A. 53.

Debt.

(1) See ACT XXVII OF 1860 (COLLECTION OF DEBTS ON SUCCESSION), 2 A.

513.

(2) See HINDU LAW (DEBTS), 2 A. 803.

(3) Bee LIMITA'lION, 1 A. 6&3.

Declaration.

(1) Suit for, of right See COURT FEES ACT (VII OF 1S70), 2 A. 63.

(2j Suit for, that a kg*lly invalid document is not geuume See DOCUMENT,
1 A. 62-2.

Declaratory Decree.

(1) Court Fees act (VII o/ 18701 ss. 7, iv. sch- ii, 17 (Hi), 1Confequential Belief

(Jourt-ft (S. In a tun for a declaration of propnetan right in resptct of

a house in which tbe removal of n attachment of such houte in the exe-

cution ot a decrte was sought, the plaintii! did not, as 8. 7 of the Court
Fees Act directs, state in bib piaint the amount at which be valued the relief

sought, nor did tne Court of first instance cause him to supply this delect.

On appeal by the pUinuff irom tbe decree of tbe Court of first instance

dism Bring his sun, the uwer appellate Court demanded fiom the plain-
tiff Cour. -lees in respect of bis plaint and memorandum ol apptal computed
on the matket- value ot such bobfv, the plaintiff having only paid in

respect of those documents lespeciively the Court tees payable in a t*uit. for

a declaration of right where no consequential lelief is prayed. Held that

the market-value ol tbe prcpc-ny could not be t*knn by ihe lower appel-
late Cuuit to be tbe value ot the relief sought, as the plamnS did not *eek

possession of the property, and that, as the valuation of the relief sought
tested with tte plaintiff and not tbe Ciurt, and as in this instance the

declaration of ngbt claimed, ntces^rily carried with it the coosiquential
relief sought, of which tne \alue was merely nominal, further Court-fees

could not be demanded by the lower appellate Court from the plaintiff.
OSTOCHE v. HARI DAS, * A. H69 ... H**

(2) Hindu law Declaratory Decree -Inheritance Suira Illegitimate son.

lu a Buit merely for a declaration ot ngut in respect of otrtam property^
the lower appellate C -urt, considering that the suit w,.s really one lor the

possession ol such pioperty, allowed the pUmulI >o make up ihe full

amount of Court-fees rt quired Icr a suit lor possession. Tbe plaint in the
suit was not amended, and the lowar appellate Court eventually MVVO the

plaintiff a declaratory decree. H Id, on second appe-tl by th>) defendant,
who objected that a suit merely tor a declaratory decree could not be main-
tained, tiiat such objection ought not to be allowed under the circumstances.

The illegitimate offspring of a kept woman or continuous conuubine amongst
Sudias are on the uauie level an to iuberitauce as the issue of a female slave

by a Sudra. Under the Miiakshara law the son of a female slave by a
Sudra lakes the whole of his father's estate, if there be no sons by a wedded

j

wile, or daugbttrs oy such a wife, or sous of such daughters. If there be

any such heirs the sun of a female slave will participate to the extent of
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half a share only. Held, therefore, that M, the illegitimate SOD of an abir

by a ccmliouous concubine of the same caste, took bis father's estate in

preference to the daughter of a legitimate son of his father who died in

the father'-" lifetime. 8ABSUTI v. MANNU, 2 A. 134 ... 688

(3) See COURT PEES ACT (Vil OF i870>, 1 A. 360.

(4i See DECLARATORY SUIT. 2 A 7*0.

(51 See HINDU LAW (RKVERSIONER), l A. 371.

(6) See PRIVY COUNCIL, 1 A. 688.

Declaratory Suit.

Act X of IH77, s. 283 Declaratory decree Consequential relief Act VII r/ 170,
s. 7, cl iv (c), and sch ii. art 17 (iii) 6'wtf to fstibiish right to attached

property. In a suit, under s. 283 of Act X of 1877, for a declaration of

her pioprietary right to certa'n imtnoveable property attached in the

execution of a decree, the pUmtiff a-k d that the property might be
"
protected from sale." Hrld that const queniial relief was claimed in tbe

suit and Court fees were therefore leviable under s 7, cl. iv (c) and not
under scb. ii, art, 17 (iii) of Act VII of 1870. RAM PRASAD v. SUKH
DAI, 2 A 7^0 ... 1041

Decree.

(1) Act VIII of 1859. ss. 236, 252 Decree charging landImmcveable property
Sale ol juiQmmit-creditor's right in immoveuble property. Tbe sale of a

decree ch^r^ing lind for its s.tisfaouon in tbe course ot execution proceed-

ings against tbe judgment creditor is a sale of an interest in imm^veable

property. Held ihat tbe provisions of the Code of Civil Procedure rela'inj;

to sties of im'uoveible property willapniy to such sale. BHAWANl KUAB
v. GULAB KAI, 1 A. 348= L Ind. Jur. 704

(2) Conditional, in pre-f mption s>uit See PRE-EMPTION, 1 A. 291, 293.

(3) Con'ents of -See CIVIL PROCEDURE CODE (ACT X OF 18771, 2 A. 342.

(4) Directing payment by instalments Discretion See CIVIL PROCEDURE
CODE (ACT VIII OF 1859), '2 A. 129.

(5) Fir money payable by instalments See EXECUTION OF DECREE, 2 A. 291.

(6) For money payable by instalments See LIMITATION. 2 A. 443.

(7) For the performance of a particular Act See CIVIL PROCEDURE CODE
(ACT VIII OF I859i, 1 A. 501.

(9) Payaole by instalments See CIVIL PROCEDURE CODE (ACT X OF 1877), 2

A. 320, 549.

(9) Proceedings under, barred See CIVIL PROCEDURE CODE (ACT VlII OP
1859). 1 A. 350.

(10) Several claims in one suit Final, of appellate Court See LIMITATION, 1 A.

508.

(11) See APPEAL (GENERAL), 1 A. 266.

(12) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 497.

(13) See EXECUTION OF DECBKE. i A 456.

(14) See LIMITATION ACT dX OF 1871), l A 510.

(15) See MONEY-DECREE, l A. 446.

(16 S-e PRE KMPTION, l A. 132.

(17) See SMALL CAUSE COURT, l A. 624.

Decree-holder.

See EXECUTION OF DECREE, l A. 568.

Defaulting Purchaser.

See CIVIL PROCEDURE CODE (ACT VIII OF 1859), l A. 181.

Destruction.

Aotion for compensation for, of life See RAILWAYS ACT (XVIII OF 1854), 1 A.

60.

Devise.

See LEGACY, l A. 753.

Division Court.

Bee LIMITATION ACT (IX OF 1871), l A. 34.
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(1) Amb'guous or defective See CONTRACT ACT (IX OP 1872), 1 A. 275.

(2) CanCrllit on of Suit tor a declaration that a document is not, genuine
Reasonable apprehension of injury. Where a void or a voidable document
cannot legally be used for the purpose which is apprehended, there is no
such reasonable apprehension that such document, if left outstanding,
will cause injury as will entitle tbe person claiming the cancellation of such
document to relief. SAHIB LAL v. HlBA LAD, 1 A. 622 ... 434

Documentary Evidence.

See CUSTOM, 1 A, 440.

Dwelling Place.

See CIVIL PROCEDURE CODE (ACT VIII OP 1859), i A. 51.

Easement.
See ACT XV OF 1873 (N.W.P. AND OUDH MUNICIPALITIES), 1 A. 557.

Ejectment.
See JURISDICTION (OF CIVIL COURT), i A. 448.

Encroachment.
Public Thoroughfare Obstruction Jurisdiction Act Xo/1872,s. 521. No suit

for obstructing a public thoroughfare can be maintained in a Civil Court
without proof of special injury. KARIM BAESH v. BUDHA, 1 A. 249 ... 168

Enhancement.
Of rent See ACT X OP 1859 (BENGAL RENT), 1 A. 301.

Equity.
Justice, and good conscience See MUHAMMADAN LAW (MINORITY AND

GUARDIANSHIP), i A. 533.

Error.

(1) Or defect in proceedings See CRIMINAL PROCEDURE CODE (ACT X OP
187-2), 1 A 610, 680.

(2) Or irregularity See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 889,
908.

Estoppel.
See EVIDENCE ACT (I OF 1872), 2 A. 809.

Estoppel (by plea).

See FRAUD, 1 A. 403.

Estoppel (in Pais).

Esioppet L iches Acquiescence Limitation Equitable. The plea of ac-

quiescence is applicable to suits for whicn a fixed term of limitation is

prescribed by law, but mere del iy iu enforcing a right does not consti-

tute acquiescence.
Tbe defendan'8 took possession of, and erected buildings on, land which

they knew belonged to the plaintiff and they hid no claim to, without

applyir g to (he plaintiff for consent. Tbe plaintiff abstained from suing
to eject them for one or two years, knowing that the defendants were

building on the land.

Heli, under tbe circumstances, that the delay in the institution of the suit

wns not sufficient to deprive the plaintiff of her right to relief. UDA
BEGAM v. IMAM-UD-DIN, l A. 82 ... 55

.Evidence.

(1) Act VTII of 1859, s. 350 -Improper reception in evidence of unstamped docu-

ment Irregular it \i not aff.cting the merits of the case Appeal. Where a

Court of fi'ht instance, treaiing aa unstamped promissory note, the after

stamping of which was inadmissible, as a bond, receive! such instrument
in evidence, on payment of the stamp duty chargeable on it as A bond and
of tbe penalty, heli that the recepiion of such instrument by such Oourt

being an irregularity not affecting tbe merits of tbe case, was no ground
for reversir.g the decree of such Court wben the same was appealed Irom.

AFZUL-UN-NI8SA V. TEJ BAN, 1 A. 725 ... 506
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(2) Admi-sibility of given at preliminary inquiry by absent witness See
CRIMINAL PROCEDURE CODES (ACT X OF i872' t 2 \. 386, 646.

(3) Reception iu, of unstamped and unregistered document See RELEASE,
2 A 554.

(4) See CRIMINAL PROCEDURE CODE (ACT X OP 1872), 2 A. 260.

Evidence Act (I of 1872).

(1) See APPEAL (SPECIAL APPEAL*, 1 A. 535.

(2) 8. 24 -Sse CRIMINAL PROCEDURE CODE (ACT X OF 1872), 2 A. 260.

(3) S. 30 Confession made by on-; of several persons bei->g tried jointly for the

same offence. Where the confession ot A person being tried jointly with
other persons did not implicate him to the same extent as it implicated
such other persons, and was not sufficient of itself to justify his convic-

tion, held that such confession couli not be taken into consideration
under s. 30 of Act I of 1872 against such other persons. EMPRESS OF
INDIA v. GANRAJ, 2 A. 444 = 4 Ind Jur. 581 ... 851

(4) S. 30 Confession made by one of seve>al persons being tried jointly for the

same offence Conviction on uncorroborated confession. A conviction of a

person who is being tried together wiih other persons tor the same offence

oatinot proceed merely on an uncorroborated statement in the confession
of one of snob oi her persons. EMPRESS OF INDIA v. BHAWANI, 1 A. 664 46S

See. alpr, EMPRESS OF INDIA v. RAM CHAND. 1 A. 675 ... 471
(5) 8s. 30. 33 See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 2 A. 616.

(6) 8. 92 See BILL OP EXCHANGE) 2 A 598.

(7) H*. 92. 95 -See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 832.

(8) S 93 See CONTRACT ACT (IX OF 1872>. 1 A. 275.

(9) S- 103 Hindu Law Inheritance Act XVIII ofl872, s. 9 Missing person
Presum tiun of dath Burden ot pnof Act VI of 1871, s. 24. The

reversioners next after ./ to the estate of S deceased sued to avoid an alien-

ation of S's estate ^ fleeting their reversionary right made by his widow.
J had not been heard of for eight or nine years, and there was no proof of

his being alive. Held that his death might be presumed under the pro-
vi.-i- ns of s. 108, Act I of 1872, for the purposes of the suit, although, in

a suit for the purpose of administering tie estate, the Court might have
to apply the Hindu law of succession prescribed when a person is rniaping
and not dead. PARMESHAR RAI v. BlSHESHAR SlNGH, 1 A. 53 F-B.) J8

(10) S. 108 HuhammidaHliaw -Missing person Act VI of !871 s. 24. F., one
of the heirs to the property of his parents (the family being Mubamrnadans)
was "

missing
" when they died, and subsequently when the other heirs to

such property sued his daughier M for the possession of a portion of such

property. M set up as a defence to the suit that her father was alive, and
that during his lifetime the plaintiff-; could not claim his share in such

portion. Held by STUART, C.J., and SPANKIE, J., that the sui'. being
one to enforce a right of inheritance, must be governed by the Muham-
madan law relating to a "

missing
"
person.

Belt by STUART, C.J., that, according to Mubammadan law, ninety years not

having elapsed from F's birth, his share could not be claimed by the plain-

tiffs but> must remain in abeyance until the expiry of that period or his

death was proved.
Htld by PEARSON, J.. and SPANKIE, J , that F being a

"
missing

"
person

when bis parents died, bis daughter, according to th it law. was not entit-

led to hold his share either as heir or trustee. HASAN ALI v. MABRBAN,
2 A. 6 ;

25. ... 978

(11) S. 110 -See MORTGAGE (REDEMPTION), l A. 194.

(12) S. 115 Hindu Law Award Esbppel Inheritance. D, who was the
natural brother of H, but bad been adopted into another family, on the
one part, and G, on the other part, referred to arbitration a disput e bei ween
them concerning the succession to the estate of S. the father of D and
II, H having been born deaf and dumb, was, under Hindu Law, incapable
of inheriting his father's estate, and he was not a par>y to the arbitration

proceedings. The award, to which G, after it WHS made, expressed his

assent in writing, declared that H was the heir to bia father's estate.

Ht-.ld (SPANKIE, J., dissenting), in a suit by H. against 6 for possession of a

portion of his father's estate that the plaintiff, not being a party to the

award, was not bound thereby, and, not being bound thtreby, could not

claim to take any advantage therefrom ; that the award could not confer
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on him a right which he did not possess by law, nor could it constitute

evidence of a right which the law disallowed; that the assent of ihe defend-

ant to the award could not convey to the plaintiff a right of inheritance

which did not devolve on him by law ; that it could not be contended
that the defend nt had made a gilt, of the property to the plaintiff, inas-

much as it had been adjudged by the award tbat the property did not belong
to the defendant : that the defendant by his assent to the award was not

e.-topved from questioning the plaintiff's right of inheritance by the provi-
sions of s. 115 of Act I cf 187'2 ; and that, under ihese circumstances, the

plain' iff could not succeed in his suit. GANGA SAHAI v. HlRA SINGH.
2 A. 609 ... 1102

(13) 8. 118 See CRIMINAL PROCEDURE CODE (ACT X OP 1872), 2 A. 386.

Evidence Act Amendment Act (XVIII of 1872).
See EVIDENCE ACT (1 OF 1872), 1 A. 53.

Execution of Decree.

(1) Acguie-t-ti>ce.- Certain property was attached in execution of a decree against
ihe judgment-debtor in the year 1847. This attachment was set a-ide on
tbe upplication of persons claiming the property as ihtir own. Theee pet-
sons were sued together with the judgment-debtor by the judgment-credi-
tor, and another decree was pasted in 1855, declaring the said property
liable to sale in execution of ihe decree of 1847. Tbo decree of 1847 bad
been satisfied in part in execution-proceedings taken under the decree of 1855

against the heirs of the^judgment-dabtor. Held ihat tbe balance of the

di oree of IW47 could not be recovered in execution under the decree of 1855

against the heirs of the judgment-debtor, andihituo acquiescence in the

past on tbe part of ihe judgment debtor under tbe decree of 1847 could

render such execution valid. BINDA PRASADv. AHM.tD ALI, 1 A. 368 = 1

Ind: Jur. 741 ... 252

(2) Act, VIII oj 1859. S. 271 Sale in execution of decree Surplus fale-proceeda
Lien. Certain immoveable property was att.achtd on the l3ih April

18"i6 in execution of two decrees, viz , M's dated tbe 15th January 1876,
which declared a lien created by a bond dated the 17th July 1873, and P's

dated the '21st January 1876, which declared a lieu created by a bond
dated ihe 28th September 1875. M bad another decree dated tbe llth

November 1H75. declaring a lien on the same property created by a bond
dated the '^7ib October 1874. On the 2nd June 1876, before tbe sale of

the property, M applied for tbe attachment in the execution of ihat decree

of the surplus remaining from the sale-proceeds after his claim under the

decree dated tbe 15th January 1876 was catihfied in full. The Court
made an order in accordance witb his application. Held that., under such
circumstances. M, as the holder of the decree dated ihe llth November,
1875, was entitled to share in the surplus sale-proceed* under tbe provi-
sions of s '271 of Act VIII of 1859 and further was entitled to share before

P. MANIK SINGH v. PARAS R/<M, l A. 7*7 ... 608

(3) Act XIV o) lbS9. 6'. aO Proceeding to enjone decree Limifat on Applica-
tion for tbe execution ol a decree was made on tbe 21st December i86J,
and in pursuance of such application the notice required by law was issued

to the judgment-debtor. On tbe 7th February Ib65 the Court executing
the decree called on the decree-bolder to produce proof of tbe service of such
notice within four days. On tbe 23rd February 1865, in consequence of

the decree-holder having failed to produce such prnot, tbe Court dismissed
the application. There was no proceeding either of the decree-holder or of

the Court between the 7th and the 23rd February 1865. On tbe 18th

February 18fi8, application was again nude tor ihe execution of the decree.

Hi l<l that the proceeding of tbe Court of the 23rd February .1865, striking
off tbe former application for default of prosecution, was not a proceeding
to keep the decree alive, and the latter application was therefore beyond
time. RAGHU RAMV. DANNU LAL. 2 A. 285 739

(4) Act IX of 1871. Sch. II, Art. 167 Decree ]or money payable by instalments

Adj'istment of decreeAct VllI of 185J, s. 20b. A decree lor tbe

payment of money by instalments direc'ed that, if tbe judgment-debtor
failed to pay two instalments in s-uccest-ion, the decree bolder tbould
be entitled to enforce payment of tbe whole amount due under the decree.

Tbe decree-bolder, Alleging tbat a portion of tbe ninth instalment was

payable, and that the whole of the tenth (tbe last) instalment was due,

applied to enforce payment of the money due under the deciee.

122*
A 1151



GENERAL INDEX.

Execution of Decree (Continued). PAGE

Htld, per PEARSON, J., that, whether former instalments bad been paid or

not was hnmuerial, and the application, being within three years from
the d-ites ou which the ninth and tenth instalments became due, was, with
reference to art. 167, sch. ii of Act IX of 1871, within time.

8PANKIB, J., refused to interfere in second appeal, inasmuch as the lower

appellate Court bad found as a fact that, there had been no such default in

the payment of the former irsalm-nts aa was contemplated by the
decree. KANCHAN SINGH v. SHEO PRASAD, 2 A. 291 ... 748

(5) Limitation. Held that an application to the Court which passed a decree,
that it may be sent for execution to another Court is an application to keep
such decree in force within the meaning of the Limitation Act. COLLINS
v. MAULA BAKHSH, 2 A. 284 ... 788

(6) Rival decrees Decree of Her Majesty in Council Decree of the High Court.
On appeal by {J the High Court set aside a decree whu-h the sons of K
had obtained in the Cuurt of first instance against U and certain other

persons, in a suit brought by them for possession of one-tbird of certain
real property. At the same time on appeal by two of the other parsons
aforesaid, it affirmed a decree which U had obtained against tbe-e persons
and the sons of K, for possession of two-thirds of tbe same property, in a

suit in which he had claimed possession of the whole. It subsequently,
on appeal by U, against that portion of the decree made in the suit

brought by him which dismissed his claim in respect to one-third cf

tbe properly, reversed that portion and gave him a decree for the whole.
The sons of K appealed to Her Mijewty in Council only from the decree

of tbe High Court setting aside the decree obtained by them in the Court
of first instance for one-third of the property. Her Majesty in Council
set aside this decree of the High Court and restored tbe decree of tbe
Court of first instance In the meantime {J was put into possession of

the whole property in execution of tbe decree of the High Court which he
had obtained in tbe suit brought by him. When the sons of K, in

execution of the decree of Her Mjeaty in Council, applied for possession
of one-third of the property, U opposed tbe application on the ground that

he was in possession under a decree of the High Court which bad become
fi ml. Held, by a Full Bench of the High (Jourt, that tbe decree of Her
M-ij-sty in Council mu.it be executed, notwithstanding that its execution
involved tbe disturbance of the possession obtained by U under tbe decree

of the High Court which had become final. UDAI SINGH v. BHABAT
6INGH, 1 A. 456 (F.B.) = 2 Ind. Jur. 260 ... US

(7) Bale in See LIS PENDENS, 1 A. 588.

(8) Sale in execution, of decree Irregularity Act VIII of 1859, s. 257. G and M
obtained a m >ney decree against K in the Court of the Principal Sadr
Amin on the l'2th December 1864. Tbis decree was reversed by the

District Judge, but on the 5th M irch 1866 the Sudder Court set- aside the

Judge's decree and ordered a new trial. On the 5th May 1866 (he Dis-

trict Judge affirmed tbe decree of tbe Court of first instance. On tbe 3rd

December 1866 the High Court again set aside the Judge's decree and
ordered a new trial. O.i the 14th January 1867 the District Judge again
affirmed the decree of the Court of first instance, and no appeal being

preferred, the decree became final. Tbe decree-holders bad in the mean-
time taken proceedings to execute the decree dated tbe 5tb Miy 1866, and
from time to time and finally on the 7th November 1870 they renewed
these proceedings, in each instance referring to the decree dated the 5th

M*y 1866, even after it was set aside and tbe decree dated the 14th

January 1H67 passed. On the last application a sale of certain imraoveable

property belonging to K was ordered and took place on the 15tb February
1871. K objected to the confirmation of the sale on tbe ground of the

irregularity in the application ,
but his objections were disallowed and the

sale was confirmed He brought a suit to recover possession of the property
from the auction-purchaser on the ground that the sale was a nullity.

Held per STUART, C.J., and PEARSON, TURNER and 8PANKIE, JJ., that

the sale ought not to be set aside, as the irregularity in applying for

execution of the decree dated the 5th Miy 1866 was an irregularity which
did not prejudice the judgment-debtor.

Per OLDFIELD, J. That with reference to s. 257. Act VIII of 1859, the

suit was not maintainable. GHAZI v. KADIR BAKSH, 1 A. 213 (F.B.) ... US
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(9) Sale in execution of decree - Right of auction-purchaser to recover purchase-

monty on the sae being set aMe Fraud on the part of decree holder-
Fraud on the j.art of auction-purchaser Minor Costs. A decree-bolder

fraudulently caused the sale in execution of bis decree of certain immove-
able property belonging to a minor. The minor brought- a suit for a

declaration tbat such sale was invalid and obtained possession of

tbe property from the auction-purchaser. The auction-purchaser sued

the decree-holder to recover his purchase-money and the costs incurred

by him in defending the suit brought by tbe mmor.
Held, per PEAESON, TURNER, SPANKIE, and OLDFIELD, JJ., it being
found that tbe auction-purchaser was not a par y to or cognizant of the

fraud on the part of the decree-holder, that neither the mere fact that

the auction- purchaser knew that be was purchasing the property of a

minor, nor tin mere fact that he did not ascertain whether or not the

sale was justified by the terms of the decree, disentitled him to recover the

purcbase-money from the decree-holder.

He Id also that, being innocent of fraud and having purchased in the bona

fide belief that the property of the minor was saleable, he was entitled to

recover the purchase money.
Held also that he could not recover the costs incurred by him in defending

the suit brought by the minor, being a suit he ought not to have

defended.

Per STUART, C.J. That the auction-purchaser, being guilty of fraud, was
not entitled to recover the purohase-m >ney, and, assuming that he was
innocent of fraud, that having purchased with the knowUdge that the

property was the property of a minor and without ascertaining that the sale

was justified by tbe terms of the decree, he could not recover the purchase-

money. MAKUNDI LAL v. KAUSILA, i A. 568 (F.B.) ... 394

(10) Sale in extcutwn of dtcree - Warranty Caveat Emptor. In a sale in the

execution of a decree of the rights and interests of a judgment debtor in

an estate of which he is the recorded proprietor in the revenue registers,

it is usual to describe such rights and interests in the sale-proceedings as

recorded in such registers, but such description does not amount on the

part of the decree- bolder or the cither conducting tbe sale to a warranty
that such rights and interests are corrcc'ly described.

Where, therefore, according to the usual practice, the rights and interests of

a judgment-debtor in a sbare of a village of which be was the recorded

proprietor in the revenue registers, were proclaimed for sale in the execu-

tion of a decree and sold, described as recorded, and tbe sons of tbe

judgment-debtor subsequently sued the auction-purchaser to recover their

interests in such share and obtained a decree for such interests, and tbe

auction-purchaser thereupon sued tbe decree-holder for a refund of the

purchase-money propori innate to such interests and for tbe coats of

defending such suit, held there being no fraud or misrepresentation on tbe

part of the decree-holder, or anything of an exceptional nature showing
an express or implied warranty on bis part, tbat the suit was not maintain-
able. RAM NARAIN SINGH v. MAHTAB BIBI, a A. 8*8 ... 1114

(11) See ACT I OF 1863 (GENERAL CLAUSES), 1 A. 668.

<12) See ACT XVIII OF 1S73 ,N W.P RENT). 1 A. 547 ; 2 A. 451.

(13) See APPEAL (GENERAL), 1 A. 583.

<U) See ATTACHMENT 1 A.. 616.

(15) See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A. 180,235, 350, 377.

501. 541. 686.

(16) Sae CIVIL PROCEDURE CODE (ACT xxrn OF i96U, l A. 178, 388.

(17) See CIVIL PROCEDURE CODE (ACT X OF i877>, a A. 61, 74, 94, 275, 281,

2S3, 290 299, 352, 3S4, 396, 604, 785, 850, 856.

(18) See CONVEYANCE, 2 A. 787.

()9) See COURT FEi-S, 1 A. 596, 2 A. 196.

(20) See HINDU LAW (DEBTB), 2 A. 800.

(21) See HINDU LAW (JOINT FAMILY;, 2 A. 746,

(22) Bee LIMITATION, 1 A. 608, 675.

(23) See LIMITATION ACT (IX OF 1871), 1 A. 97, 231, 355, 510, 525, 580, 586,

2 A. 273

<24) See LIMITATION ACT (XV OF 1R77), 2 A. 763.

<^5) Sae MORTGAGE (USUFRUCTUARY), 2 A. 455.

(26) Bee PARTIES, 2 A. 107.
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(27; 8>e PRE EMPTION. 1 A. 293.

(28) See REGISTRATION ACT iXX OP 1866), 1 A. 236.

('291 See SMxLL OAUSR COURT, I A 6^4.

(80) See STATUTE 40 VICT., C. 7 (MUTINY ACT), 1 A. 730.

Execution Proceedings.
See ACT I OP 186S (GENERAL CLAUSES), 1 A. 668.

Executor.

(1) See LEGACY, 1 A. 753.

(2) See SUCCESSION ACT (X OF 1865), 1 A.- 710.

Ex parte Decree.

See CIVIL PROCEDURE CODE (ACT X OF 1877), 1 A. 748.

Ex parte Judgment.
See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 2 A. 67.

Exposure of Child.

See PENAL CODE (ACT XLV OP 1860), 2 A. 349.

Exproprietary Tenant.

(1) Bet ACT XVnl OP 1873 (N -W.P. RENT), 1 A. 459 ; 2 A. 145.

(2( S.e JURISDICTION (OF CIVIL COURT), i A. 448.

(3i See OCCUPANCY KlGHT, 2 A. 735.

(4) See SIR-LAND, 1 A. 659.

Factum Valet.

See HINDU LAW (SELF ACQUISITION), i A. 394.

False Charge.
(I) Woat constitutes See PENAL CODE (ACT XLV OF 1860), 1 A. 497.

(2> Sre PENAL CODE (ACT XLV OF iabO/, i A. 5*7.

False Evidence.

(1) Fbn.!a ins S-e PENT4L CODE (ACT XLV OF I860), 2 A. 105.

(2) s>e CRIMINAL PROCEDURE CODE IACT X OF 1&72;, i A. b79; 2 A. 205.

Family Dwelling-house.
See HINDU LAW (ALIENATION), 2 A. 141.

Final Decree.

See PRB-EMPTION, 1 A. 132, 293.

Forfeiture.

Sea HINDU LAW (WIDOW), 1 A. 503.

Fraud.

(1) Ei>toDpfl Agreement not to execute decree Breach of faith Ceed of con-
ct'fionil sale Defe >tinq claim* cf thi>d persons Disavowal cf iiust

Ex culmn Bt p. roe decree Fictitious transa tion Foreclo^u-e proceed-
inqs Justice, iqiity, and qiod conscience Limitation- Pos tion under
dedP>eiuiiip.eReal nature of tiansa.' ti<.n Relitf S>ut to enforce
agieemet -Wrongful execution- The plaintiff sued in 1875 to recover

possession of immove*ble property which the defendant had obtained in
1873 in execution of an tx parte decree dated the 8th June 1861. That
decree was founded on a de* d purporting to be a deed of conditioi.al saie

d-ited the 24fh December 1853, executed by the pltintiS in favour of the
defendant. Toe plaintiff alleged that the deed was executed in order to

protect the property against the claims of plaintiff'^ son, and the plaintiff

sought to set it aside on account of defendant's breach of an apr ernent
dated the loth January 1856, whereby the defendant stipulated that

plaintiff's possession should not be disturbed. The defendant inter alia

pleaded estoppel, and the bar of limitation, against plaintiff's suit.

Held, that the suit was not barred by limitation, as plaintiff'scau^e of action

only arose when defendant first practically disavowed the trust by seeking
more than nominal ex -cation of decree, and that plaintiff is not estopped
from showing the real truth of the transaction between plaintiff and
defendant, and from obtaining relief through the Court against defendant's
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breach of good faith, because of plaintiff's attempt to hinder or defeat the

pos-ible claim of a third party, the nnx'm"n pii deli'-to po'ior est

cond'tto po^sido.ntis
"

no'i being applicable without qualification to India,
where jusi-ice, i qu>ty, and good conscience require no more than that a

party should be precluded from contradicting, to the pr judice of another,
an instrument pretending to the solemnity of a deed, when the parties

claiming under it or their representatives have b< en induced to alter,

their position on the faith of such instrument. PARAM SINGH v. LALJI
MAL, I A 403 ... 276

(2) See fiviL PROCEDURE fODE (ACT VTII OF 1859), 1 A. 543.

(3) S e EXECUTION OF DECREE l A. 568.

(4) See HINDU LAW (ALIBNATION', 2 A. 41.

(5i See MORTGAGOR AND MOUTGAGEE, 1 A. 303.

(6) See RELEASE, 2 A. 554.

(7) See VOLUNTARY ALIENATION, 2 A. 891.

Fresh Suit.

See COURT FEE, 2 A. 318.

Good Faith.

(1) Sne ACT XVITT OF 18=>0 (JUDICIAL OFFICERS' PROTECTION), 1 A. 280.

(2) See VOLUNTARY ALIENATION, a A. 89 1.

Good Conscience.

Justice, equity and See MUHAMMADAN LAW (MINORITY AND GUARDIAN-
SHIP), 1 A. 533.

Goods,

Duty of persona sending, of a dangerous nature See RAILWAYS ACT (XVIII OF
1854', 1 A. 60.

Government Ferry.
See CONTRACT ACT (IX OF 1872), 2 A. 411.

Government Promissory Note.

See CONTRIBUTORY NEGLIGENCE, 2 A. 756.

Grant.

Jurisdiction Grant ojlind extmot form revenue Grant of lani fZfinpt from
rent Regulation XIX o' 1793, s iO -Regulation XLI o' 1795, s. iO: Act
XVIII o/ 1873. ss 30. 95 - Act XIX of 1H73, ss. 79, '^41. The plaint ff in

this suit claimed 'he possession of certain land in virtue of a grant thereof

toh>m, not merely of the proprietary right in such land, but of the rents

of the same undiminiahed by the pym-int of tbe revenue assessed there-

on, wbinh the grantor took upon himself f.o p*v
Held by STUART, C.J. PEARSON, J.. and OLDF1ELD, J., that tbe grant
was null wild v id and liable to resumption, with reference to ft. 10 of

ReeuUtion XIX of 1793 and Regulation XLI of 1795, and e. 30 of Act
XVUI of 1873 and s 79 of Act XIX of 1873.

Per SPANKIE, J. That the question whether the grant was null and void
with reference to th ise Regulations and Acts did not arise as tbe grant,
on tbe facts found by tbe Court below, w.is not one within the terms of

those Reenlai'o-is.

Htldper STUXRT, 0. J , PEARSON. J.. ani BP^NKIE -J.. that the uu't was
cogii'Z-ble bv the Civil Courts. J/>GAN NATH PANDAY V. PRAG SINGH,
2 A. 545 = H Ind. Jur. 681 ... 877

Guardian.

(1) ee ACT IX OF ISil <MlNORS\ 1 A. 42R.

(2) See MUHAMMADAN LAW ,MINORITY AND GUARDIANSHIP), l A. 598.

Guru.

See HINDU LAW (INHERITANCE), l A. 539.

Haq I chaharum.

(1) Suit of the nature ccgnieible in Small Caws* Court Second Appeal. A suit

by azimiridar for one- ( <>urth of tbe price of trees out by tenants is when ba*ed

...upon contraot, one of the nature oogn'Ztble in a Court of Small Causes,
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and oonsequen'.ly, where the amount claimed is under five hundred rupees,
no second appeal lies in such a suit. HAEI SINGH v. BALDEO SINGH,
2 A. 905 ... 1169

(2) See LIMITATION ACT (XV OF 1877), 2 A. 358.

Havalat.

Entering a, with intent to convey food to prisoner. See ACT XXVI OF 1870
(PRISONS), 2 A. 301.

High Court.

(1) Act X of 1877 Interlocutory order Appeal to Her Majesty in Council Act
VI of 1874-Z/e>rs P<itet, cl. 31. titld that the H<ga Court h*s not any
power, under Act X of 1S77. or cl. 3 1 of the Letters Patent, to grant leave

to appeal to Her Majesty in Council from an order of the Court remand-

ing a suit for retrial.

The provisions of cl 31 of the Letters Patent are repealed by the Code *nd
Act VI of 1874 which preceded it. TETLEY v. JAI ^-H \NKAR, 1 A. 726... 507

(2) Appellate Civil Jurisdiction. See CIVIL PROCEDURE CODE (rtCT VIII OF
I859i, 1 A. 181.

(3) Appellate Civil Jurisdiction. See LETTERS PATENT, 1F65, 1 A 31.

(4) Powers of revision See CRIMINAL PROCEDURE CODE (ACT X OF 1872),
1 A. 1, 139, 6lO ; 2 A. '276, 336, 39R. 448.

(5) Power? of Superintendence bee STATUTE ^4 AND 25 VlCT , C. 104 (HIGH
COURT'S ACTI, i A 296.

(6) Powers of Si>p"rin!endtnce of Stat. 24 and 25 Vic., c.104, s.15 Revision of

Judicial Pioieedings Jurisd ction. Tbe High Courtis not competent
in the exercise of i ha powers of superintendence over the Courts subordi-

nate to it conferred on it by s 15 of 24 and '25 Vic-, o. 104, to interfere

with the order of a Court subordinate to it on the ground that such order

has proceeded on an error of law or an error of fact.

Where, therefore, on appeal by the judgment-debtor against an order confirm-

ing a sale of immoveable property in the execution of a decree, the lower

Court set aside the sale on a ground not provided by law, and the auciion-

purchasers applied under the above-mentioned section to the High Court
to cancel the lower Court's order, the High Court refused to interfere.

TEJ RAMV. HARSUKH, 1 A. 101 IF B. ... 68

(7) Reference to. Sse PENAL CODE (ACT XLV OF 1860). 2 A. 33.

(8) Reference to by Sessions Court See CRIMINAL PROCEDURE CODE (ACT
X OF 1872). a A. 771.

(9) See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 2 A. 53.

Hindu Law.
1. ADOPTION.
2 ALIENATION.
3.-CASTB.
4. DEBTS.
5. GIFT.
6. INHERITANCE.
7. JOINT FAMILY.
8. MAINTENANCE.
9. MARRIAGE

10. MINORITY and GUARDIANSHIP.
11. PARTITION.
12. REVERSTONERS.
13. SELF ACQUISITION.
14. STRIDHAN.
15. SUCCESSION.
16. WIDOW.
1. Adoption.

(1) Inheritance An adopted son under Dattaka Miminsa and Mitakshara

succeeds to property to which his adopr.ed mother succeeded as ihe heiress

of her fathpr. 8HAM KUAR v. GAYA DIN, 1 A. 255 = 1 Ind. Jur. 198 ... 178

(2) Jain Liw. Tne question of the validity of an adoption, the parties between

whom the question arose being Jains, wts decided in accordance with

the law of that s?c r
,
and not in accordance with Hindu law. Under

Jain law the adoption of a sister's son is valid. HASSAN ALI v. NAGA MAL,
1 A. 288 ... 196
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(3) Of on only son. Held (TURNER,-!., dissenting), that the adoption of an
only son cannot, according to Hindu Law, be invalidated after it has once
taken place. HANUMAN TlW^RI v. CHIRAI, 2 A. 164 (F.B.) ... 656

(4) Held that, when an adoption of a son bus once been absolutely made and
acted on, it cannot be declared inval'd or pet aside at the suit of the

adoptive father. SUKHBASI LAL v. GUMAN SINGH, 2 A. 366 ... 796

2. Alienation.

(1) Fam'ly o willing-house Ancestral property Mortgage Sale in execuiion of
decree- L, a Hindu, mortgaged the dwi 1m g- bouse ot his family, such
dwelling-house being ancestral property. Eeld in a suit against L's mother
and wile to enforce the mortgage, brought, after L's decease, that the

mortgage could be enforced. BHIKHAM DAS v. PURA, 2 A 141 ... 640
(2) Power rf the f >ther to alienate ancestral property. D, in pursuance of a

ptomise to give his daughter a dowry, abrut two years after her marriage,
made a gift of joint ancestral property to O, her father-in law. P, D's son,
sued bis fathr and G to have the gift set aside as invalid under Hit du
law. Held that the gift, not having been made with the plaint. ff's consent,
and not being for any purpose allowed by Hindu Law, was invalid, and
that the plaintiff was entitled to have it set aside, not to the <x'ent only
of bis own share in such property, but altogether. GANGA BlSHESHAR
v. PIRTHI PAL, 2 A.635 = 5Ind. Jur. 212 ... 983

(3) Power of t h<- father to alunate ancestral property. F, during the minrrity
of bis sou jR, sold in order to raise money for immoral purposes, the
ancestral property of the family. The purchaser acted in good faith and
gave v<lue for such cropprty. Held by the majority of the Pull Bench
(SPAMJIE, J., and OLDFIELD, J ) in a suit by B against the purchaser
and F to recover such property and to have such swle set aside as invlid
under Hindu law. that such sale was not valid even lo tbe extent of JF's

share, and ih*t R WHS entitled to recover such property as j >int family
property. H* Id per PEARSON. J that R could not recover such property,
and that tbe purchaser, having acted in gond faith, took by the sale F's
share in such property, and might have such share ascertained by par i-

tion. CHAMAILI KUAR v. RAM PRASAD, 2 A. -267 (F.B.) =^4 Ind.
Jur. 251 ... 726

(4) Btversigner Fraud. S was entitled under tbe Mitaksbara law, to succeed,
ou tbediaih of M. her mother, to the real estate of N, her father. Certain

persons disputed S's right of succession and claimed that they were
entitled to succeed to N's estate on M's death, and complained that M
was wasting the estate. The differences between such persor s and M and
N were reli-rrcd by them to arbitration, and an award was made and filed in

Court which, among other things, partitioned tbe estate between S and
such persons. O, who claimed tbe right to succeed to tbe fsta'e on
S's death, sued for tbe cancellation of the award on tbe ground that it

was fraudulent and affected his reversionary interests. Held, relyir g on
1 A. '274 that tbe suit was maintainable notwithstanding that G, was
net the nut reversioner. GAURt DAT v. OUR SAHAI, 2 A. 41 ... 571

(6) See ACT XXVII OF 1860 (COLLECTION OF DEBTS ON SUCCESSION) 2 A. 513.

(6) See HINDU LAW (DEBTS), 2 A. 800.

(7) See HINDU LAW (GIFT), 1 A. 734.

(8) See HINDU LAW (JOINT FAMILY), 2 A. 746, 898, 899.

3. Caste.

Bee HINDU LAW (MINORITY AND GUARDIANSHIP), 1 A. 549.

4 Debts.

(1) MitakshnraMorlgige by a lather of ancestral prorerty Sale of father's

rights and intriesis tn the execution of decree Liatihty ol son's share.

Toe undivided estate of a joint Hindu family cons sting cf a father

and his minor sor s and grandsons, while in tbe possession and

management of tbe father, was mortgaged by him as security for the re-

payment <>f moneys borrowed by him. The lender of these moneys tufd
tbe father to recover them by tbe sale of the family estate, and obtaintd a

decree against him directing its pale. Tbe right, tide, and interest of the

father only in tbe family estate was sold in tbe execution of this decree.

The auction- purchasers having taken possession of tbe family estate, tbe
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sons and grandson? joined in a suit against them to recover their shares of

the estate. Htld that the sons and grandsons were ent'tled to recover

their shares of tbe estate, inasmuch as the auction-purchasers had only
acquired by their auction-purchase the rights and interests of tbe father
in i he estate, and that, for the same reason, it was unne^o-is-i'y to i> q lira

into tbe nature of the debt on account of which the father's rights and
interests in the estate were sold.

He'd *No that the ruling* in those two oases are perfectly consistent. BlKA
SINGH v. LACHM^N SINGH 2 A 800 ... 1096

(2) ACT XXVH OF i860 ICOLLBCTION OF DEBTS ON SUCCESSION), 2 A. 513.

5.-Gift.

(1) Gift of sepira'e p^rp'-rty to Hind* widow S'ridhan Wid-tw'n power of
alienation Rtvertiot'er Mit"kshara Res jadicata. C, *. Hindu subject
to the Mitaksh*ra law, died leaving a widow R. but no issue. In hia

li'eiime be bad transferred to R by gift rmuzi R a portion of his real

estate. After his death J and P, his brothers, sued R for the possession
of C's real estate on the ground that it was ancestral property. This
suit was di-m ssed, it being held by the Sadder Court that, C's real estate

was Hepatite prop rtv, to which his widow would be entitled to succeed

by inheritance. The Sadder Court determined that R had acquired mauzi
R by eift fr m C, an>l that ft to k under the gift a life-interest, in the

properly only. J and P having died, R made a gift of mauzt R to her

ag>nt as a reward for bis faithful services. N, tbe son of J. sued as the
heir of his Uficle C, to set, aside this gift to the agent as illegal.

Held that the decision in the former suit did not make the question as to

tbe interest R took under the gift from her husband resjudicnta. inasmuch
as N did not claim through his father when suing as heir to h s uncle.
Held also, on tbe finding that R bad acquired the property from her
husband by gift, that she did not take an absolute interest in the property
under the gift, and her husband's heirs could question the validity of tbe

gift to tbe agent.
H. id also that the gift to the ag^n*. being made only ou* of motives of

generosity, was invalid. RUDR NAR \IN SINGH v RUP Ku \R I A. 734 513

{2)~_llltgil consideration Immoral consideration. In the year 1870 H mvde a

gift of certain imm-">ve*ble property to W, who was hi< mistre-s bui. lived

with him as his wife," on condition of her continuing to be his wi'e and

remaining obi dient to him, her hu-sb*nd." W acquired posses-ion of the

property in virtue of the gift, and bai held it for eight vears, wben a
creditor of H under a decree enforcing a debt created by H subsequently
to the gift, sued, amongst other things, for a declaration that thu gift

was invalid, as it bad been ma^e for an illegal consideration, viz , the
future immoral cohabitation of W with 3. Held ihat, assuming that the

consideration for the gift was illegal, in the absence of fraud, the gift
could not be set as'de so nuny years after W had acquired possession
thereunder. LACHMI NARAIN v. WlLAYATI BEQAM, "2 A. 433 = 4 Ind.
Jur. 5-25 ... 843

(8) See HINDU LAW 'JOINT FAMILY). 1 A. 429.

(4) See HINDU LAW SELF-ACQUISITION), 1 A. 394.

' 6 Inheritance.

(1) Disqualified heir See EVIDENCE *CT (I OF 1S721, 2 A. P09.

(2) Saniasi Inhtntivce Gum Chela. Amorg-t 8niasis generally no chela

bus a right as su^'h to succeed to the property of his deceased guru. Hia

right of suocfssion depends upon his nomination by the lenpased in bis

lifetime as bis successor, which nomination is generally confirmed by the

mahnnts of tbe neighbourhood assembled together to perform the funeral

obs qmes of the deceased. Wberea guru does not nominate his successor

from among his chelis. such succ ssir is ele-jted and installed by the

mahants and principal persons of tbe sect in the neighbourhood upon tbe

occasion of the funeral obsequies of the deceased.

Where therefore a chela sued for possession of A village belonging to hia

deceased gU'U. fo mdmg such suit on his right of succession as chrla,

without alleging that he had been nominated by the deceased as hia

successor and cor firmed, or that be bad been elected assnctvs^or to the

deoeas d. such suit was held to be unmaintainable. MADHO DAS v.

KAMTA DAS, 1 A. 539 = 2 Ind. Jur. 609 ... 878
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(3) Stridban Inheritance Unchastity. Per TURNER, OFFG. C.J., and OLD-
FIELD, J.- UIK hastily in a woman does not incapacitate her from
inheriting sttiahan.

Per PEABSON and SPANKIE, JJ. Uncbastity in a woman does not preclude
her from keeping posse ssion by right of inheritance of siridhan. GANGA
JATI v. GHASITA, i A. 46 (F.B.) ... 31

$4) Succession of dangh'e*s Rt verswners. So long as a daughter not disqualified,
or in wboin a right of inheritance has once vested, survives, a daughter's
son acquires no right by inheritance in his maternal grandfather's estate.

Where, therefore, n died leaving issue two daughters, B aod P, and P died

shortly after It leaving sons, aod while B was alive her sons and the sons
of P sued, as the beirs of R, to set as-ide a mortgage of bis real estate
made by B as the guardian of her minor sons, and by A, the father of P's

sons, as thir father and guardian, such suit was held not to be maintain-
able. BAIJNATHV MAHABIR, 1 A. 608 ... 433

(5) See DECLARATORY DECREE, 2 A. :34.

(6) See HINDU LAW lADOPTION), 1 A. 255.

(7) See HINDU LAW (JOINT FAMILY), 1 A. 105,

(8) See HINDU LAW (STRIDHAN), 1 A. 561.

7. Joint Family.

(1) Destruction of character of joint undivided family property by introduction of
stranger in blood as auction-purchaser Assent of co-parceners no longer
necessary to constitute valid g'ft. Tbe introduction of a stronger in blood
as auction-purchaser of a portion of the rights and interests of an undivided
Hindu family, breaks up tbe constitution of such family as undivided, and
destroys the obaraoterof suob property as joint and undivided family pro-

perty, and a gift subsequently made by the remaining members of tbe

original undivided Hindu family of their rights to a third person, without
tbe assent of tbe auction-purchasers, is not invalid by reason of the principle
of Hindu law which requires the assent of co-parceners in an undivided
Hindu family to give validity to such a gift. BALLABH DAS v. SUNDER
DAS, 1 A. 429 ... 296

(2) Joint and undivided arcestral property Separate property Compromise
Certain ancestral estate was recorded as held in <qu .1 shares by four
brothers. A, B, C and D. On A's death his son E was recorded as the
bolder of bis share* Oa the deaths of B and D, C was at fi st recorded as
the owner of their shares. Shortly afterwards B's widow, F, and D's
widow, G, were recorded as the holders of their husbands' shares. Again,
at a later period, the names of // and /, the sons of E were substituted
for these of the widows, The estate was subsequently sold for arrears of

Government revenue, but a farm of it was giveu to E, H, I, and C. In
1853 the Government having purchased the estate proposed to regrantit
to tbe old zimmdarsand farmers, and a report regarding the ownership
of the estate was called for. It was reported that it appeared from the
statements of E and J, the son of 0, that tbe widows of Band D had
made a gift of their sbar.es to B and 1. In 1853 E, J, H, and I were
as-kcd by the Collector in what manner they proposed to divide the estate

if it were granted to them, and they replied that they would hold it in

equal shares, The estate was eventually granted to these persons on pay-
ment of tbe arrears of revenue. Each of them contributed his quota in

making suob payment. In 1855 an administration-paper was framed in
which they were entered, at their own request, as in possession each of

equal shares. In 1864 they agreed to a partition of the shares by arbitra-

tion. These proceedings were stopped by J advancing a claim to a moiety
of the esiate. In March 1867 J sued for possession of a moiety of the
share originally held by B's widow, then deceased, and for a declaration
of bis right to a moiety of the share held originally by D's widow. In
June 1867 tbe parties to tbe suit effected a compromise, agreeing to divide
tbe estate into four lots on certain conditions. A decree was accordingly
parsed in tbe terms of tbe compromise. K, J's son, sued in 1876, in his

father's lifetime, to obtain tbe same relief as bin father had sought in

1867, and a declaration that the arrangement effected by tbe compromise
and tbe decree was ineffectual. Held that, assuming that the estate was

joint until 1867, K WHS, in the absence of fraud, bound by tbe compro-
mise entered into by bis father and his suit was not maintainable.
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Assuming that the estate was held in separate sharp?, tbe sharps of K's great
uncles descended as inherit trice liable to obstruction > d K could not
have questioned his father's acts. PlTAM SINGH v. UJAGAR SINGH,
1 A. 651 ... 454

(3) Joint Hindu family property Alifnation by Father Son's Rights. G, a
member of a joint undivided Hindu famil> cou-istir g of him. eir and his

sons, having wrongfully converted to his own use the properly of another

person, such person suid him for damngesfor smh conversion, and obtain-

ed a decree in tbe execution of which O's rights and interests in the

family proi erty were put up for sale and purchased by C', who in execution
of such decree lock possession of such property. O's sons thereupon sued
C to rerover their shares according to Hindu Law of such property H- Id

per OLDFIKLD, J., that, although the father's debt was not one wbich
tbe sons were in duty bound to pay, it might be that, bad tbe family
estate passed out of tbe family under the execution-sale, the sons c uid

not have recovered it from G, who was an auction-puroha.-er and a stran-

ger to the t-uit against tbe father, li/a-much as. however, tbe cUim in

that suit, was not for a joint family debt, but, a personal claim Rgxinst the

father who w is alone represented in that suit, and the decree in that t-utt

was against, h m personally, and it w<s only his rights and interests that

werfi put. UD for sale and purchased by C. tbe sons were entitled to rtoover

from C their shares of tbe family property.
Per STRAIGHT, J. Th*t the sous wtre em i. led to recover their shares of the

family property, the decree being purely a personal decree against the

father, and h,s rights and interests onlv in such property having been put

up for sale and purchased by C. CHANDRA SEN v. GANGA RAM, 2 A 899 1165

(4) J^-int undivided family pnperty Aheatun Assent of coparcemrs
Stranger.

- The member of a joint Hindu family, who alienalea his rights
and interests in the family property to a stranger in blood, thereby incapa-
citates himself frcm objecting to a similar alienation by another member
of such family of his rights and interests in tuc'h property, on the ground
that such alienation was made without h's consent, and such t-tranger is

not Competent to make such objection. GANRAJ DUBEY v. 8HKOZORE
SINGH, 2 A. 698 ... 1164

{5) Mitakskora Mor'gngr- by father of joint ancfs'ral properly Sale of joint
ancestral propnty >w the execution of a deciee ag nnst father Liability ol

son's ifea/e. The undivided rstate of a joint Hinau family, consisting of

afitbec and bis sons, while in the po session and m u a^etner.t of ihe

father, was mortgaged by him, with the knowledge of the sons, as security
for the re-payment of mone>s borrowed and lent lor ibe use and benefit cf

tbe family Tbe lender of these moneys su*>d the father to recover them
by tbe sale of the family estate, and obtained a decree against him direct-

ing its sale, and sought to bring the family estate to sale in tbe execution
of this decree. fL It, in a suit by one of tbe sons to protect his sbaie in

such estate from sale in tbe execution of such decree, that such decree

oould not be regarded as against the father only, and his share in such

property WHS not alone saleable in execution of it, but such suit and dec ree

must be regarded as against the tether as representing tbe joint family, and
t' e whole of the family estate was- saleable in execution of such decree.

DEVA SINGH v. R\M MANOHAR, 2 A. 746 ... 105*

(6) Unoividtd Hi dit family Anct sit al immmrable prvp'rty Partition, In an
undivided H ndu family the son has, under the Mitakshara, a tight to

demand in tbe lifetime, and against, tbe will, of his father, the partition
and possession of his share in the ancestral iminoveable property of the

family. KALI PARSHAD v. RAM CHARAN, 1 A. 159 (F.B.) ... 107

<7) UndiviJei Hi^d'i family Ancestral imm v able prop<r'y Rights of father
and so>i. Tlxe sons in an undivided Hindu family, altnough they have a

proprietary right in the paternal and anoestral estate, have not independent
dominion.

Where, therefore, tbe plaintiff sued to ejrct tbe defendant, his son, from a

portion of a bouse, partly self acquired by tbe pltintiff and partly
ancestral property, in which the defendant was living against the plaintiff's

will, the Court decreed the claim. BALDEO DAS v. SHAM LAL, 1 A. 77
= 11 Mad. Jur. 222 ... 59

<8) Undivided Hi< da, family Inheritance. When in an undivided Hindu famny
living under the Hitakshara law, a brother dies without having issue, but

1234
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leaving brothers and nephews, the sons of a predeceased brother, the in-

terest in tbe joint estate oi tbe brother so dying does not {.ass on hi? death
to bis suiviviug brothers, but on (.arntiori the whole et-taie, including the
interest of the brother so dy ng, is divisible, and the right, of representa-
tion secures to tbe tor s or grudfor>s ol a deceased brother the share which
their father or g-and'atber would have taken lad he survived the rricd of
distribution. UEBI PARSHAD v. TUAKUB JJIAL, 1 A. 105 (f.B.)=ll
Mart. J U r. iGO ... 71.

(9) See HINDU LAW i DEBTS), 2 A. 00.

8 Maintenance.

(1) Decree (or maintenance Suit for reduction cf maintenance, A Hindu lady
Obtained a dtpree awarding her maintenance at a cert-am fixed rate and
charging tbe assets of a certain fiim with tbe payment of such maintenance.
Tdeie wn no provision in this decree that such rate was subject to any
modification which future circumstances might render necessary. The
assets "f such fi>m having dimii isbed. tbe proprietor of tbe tame brought
a suit for the nduct'on of ?uch ra'e of maintenance. Htld that Fuchfjit
was maintainable. RUKA BAI v. GANDA BAI, 1 A. 594 =-2 lad. Jar. 722 413

(2) Hindu widow. -A wife is under the H ndu law, in a subtrdinate sense, a co-

owner with her husband ; he cannot alienate bis property, or dispose of it

by will, in such a wholesale manner as to deprive her of maintenance.
Held, therefore, where a husband in bis lifetime mde a gift of his entire

estate leaving bin widow wnbout maintenance, that the donee took and
held such estate subject to her maintenance. JAMNA v. MACHUL SAHU,
3 A. 315 = 4 Ind. Jur. 414 ... 761

(3) Widow Held, in a fuit by a Hirdu widow for maintenance, that the
circumstance that she was not a childless widow, but bad had a ton who
had died a minor subsequently to his father, wau not a ground lor reduc-

ing tbe allowance she would i>a v > t-een reasonably entit led to had she been
a childless widow. NABHAR SINGH v. DlRQNATH KUAB, ii A. 407 ... 824

(4) Wi'^oiv In a cafe where a H ndu widow is entitled to maintenance, it is

better to award a fixed nnnual pum and not a share of the income of the
estate. JliUNNA v. RvMSARUP. 2 A. 777 ... 1079

(5) See HINDU LAW (WIDOW), 1 A. 170.

9. Marriage.
Bee HINDU LAW (MINORITY AND GUAKDIANSHIP), 1 A. 649.

' 10 Minority and Guardianship.
Guaraiw ai.d Minor-- Act, XXI o/ \8bU-Caste Marriage Medical Examina-

tion A Hindu who has been deprived of caste by tbe members f bis

brotherhood on account of inter ding, f> r a money consideration, to give
his infant daughter in marriape to a man both old and impotent, doea

not, under Hindu law, ihtreby forfeit his right SB guardian to tbe custody
of such daughter. Even if there weie a rule ol Hindu law which in such
a case ii fl C'U-.i a forfeiture of Mich ri^ht, such rule could not, with refer-

ence to the provisions of Act XXI of J8>0. he enforced.

Where accordingly, because a Hindu hud been deprived of carte for tbe
reason above-cm ntiotied, a person t-ued to have tbe custody of the infant
himself as ber guardian in In u of hr father, and as ench to be declared

empowered to arrange for her marriage to a suitable husband, basing his
suit on Hindu Law. held that such suit was not maintainable.

Eeid also thtt the lower Courts properly refused to nauae the intended
husband in tbiscnsa to be medically cxamii ed an to bis alleged impotency,
be not being a parly to the t-uit, and there being no provision of law

authorising Mich a procedure. KANAHI BAM v. BlDDYA RAM, 1 A. 549-=
2 Ind. Jur. 834 ... 379

II.- Partition.

(1) Joint and undivided antes'ral property D'finrmfnt of shares Insvffi iftit

iv dencf of p'ltHtwn Enjoimi-nt of prifi s Dtfinement of shares in joint
ancestral property reix rd d as si pa rate esta'e in the r vt-uue ri ooras in

pur.Mjance of n alleged intended separation between the m< mbers of a

joint and undivided H ndu family doea not necesoari y nmoiifit 10 such

separation, which must be shown by the best evidence, vis., a>parate
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enjoyment of profits, or an unmistakable intention to separate interests

which wasoamei into effect. AMBIK.v DAT v. 8UKHMANI KUAB, 1 A.

437 = 2 Ind. Jnr. 179 ... 299

(2) See HINDU LAW (JOINT FAMILY), 1 A. 159, 651.

1 2. Reversioner.

(1) Declaratory Decree Suit by'reversioner. The plaintiff's mother was entitled

to certain property for her life under an award, under which the plaintiff

was entitled to succeed to the property after her mother's death. The
plaintiff sued her mother and the bolder of a decree in execution of which
the property hid been sold, praying for a declaration of her right to

succeed to the property and that the said decree and sale might be declared

void against her, alleging that the decree had bfen obtained and executed

by collusion between the defendants. Held that the suit could be main-
tained un<ipr the exception in the judgment of the Privy Council in

Knttiumma Natchiar v. Domsinga T.vir. MUS8AMAT JAGESBI KUAB v.

RAM NATfl BHAQAT, 1 A 371 = 1 Ind. Jur. 742 284

(2) Bee HINDU LAW (ALIENATION), 2 A. 41.

(3) See HINDU LAW (GIFT'. 1 A. 73i.

(4) See HINDU LAW (INHERITANCE) l A. 608.

(51 See HINDU L<\W (WIDOW). 1 A. 503.

(6) See EE8 JUDICATA, 1 A. 282.

13-- Self Acquisition.

Actsdone not void Exclusive gift -Father's powrs Mitnkshira Implifd pro-

hiMtionSd/ acquired immoveable vroperiy Son's right Smnti Chand-
rifca Spiri ual responsibil ty. A Hindu son, subject to the Mitakshara
law of inheritance, sued to obtain a declaratory decree for a moiety of a

house which the father had conveyed by deed of gift to plaintiff's brother,

being the self- acquired immoveable property of his father, on the ground
that under the Hindu law a father is not permitted to make a gift of

immoveable property to one son, to the injury of the other. Held (review-

ing all the authorities and precedents on the subject), that although
prohibition of su"h a gift, on moral or spiritual grounds, m ty be implied

by the texts of Hindu law, yet, where it is not declared that there is

absolutely no power to do such acts, those acts, if done, are not necessarily

void, and that therefore an exclusive gift to one son by the father of self-

acquired immoveable property is nob illegal. SlTAL v. MADHO, 1 A. 394 270

14. Stridhan.

U) Mitak'ih'ira Inheritance. Immoveable property inherited by the paternal

grandmother from the grandson does not rank as sttidhan and on her

death devolve as such on her heirs, but devolves on her death on the heirs

of the grandson. PHUKAB SINGH v. RANJ1T 81NQH, 1 A. 661 = 3 Ind.
Jur. 33 461

(a) See HINDU LAW (GIFT), l A. 734.

(3) See HINDU LAW (INHEBITANCE), l A. 46.

1 5. Succession.

(1) Right of succession of daughters to father's estate. Held that comparative
poverty is the only criterion for settling the claims of daughters on their

father's estate.

Where, therefore, two of four daughters brought suits claiming each a moiety
of their father's estate, to the exclusion of the two remaining daughters,
and such remaining daughters resisted suoh suits on the ground that they
were entitled to the whole estate, being poor and needy, while their sisters

were rich, and it was found that suoh remaining daughters were, as com-
pared with their sisters poor and needy, the Court dismissed suoh suits.

AUDH KUMABI v. CHANDRA DM, 2 A. 561 ... 932

(2) See ACT XXVIf OF 1860 (COLLECTION OF DEBTS ON SUCCESSION), 2 A. 513.

(3) See HINDU LAW (INHEBITANCE), l A. 608.

16.-Widow.
(1) Family dwUivig house Right of residence A Hindu widow, who resides

with her husband and the members of his family in the family dwelling
house while he is alive, is entitled to reside therein after his death, and
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cannot be ousted by the auction-purchaser of the rights and interests in the
house of her husband's nechew. GAURI v. CHANDRAMANI, 1 A. 262 ... 177

(2) ForfeitU'e Beversioner. A Hindu widow does not forfeit her interest in her
deceased husband's separate estate merely by divesting herself of such
interest. Such an act dees not entitle the person claiming to be the
next reversioner to sue for possession of the estate, or for a declaration of

his right as such reversioner to succeed to the estate after ibo widow's
death. PKAG DAS v. HARI KlSHN, 1 A. 503 = 2 Ind. Jur. 465 ... 346

(3) Maintenance. Held by the Full Bench that a Hindu widow is not entitled,
under the Mitaksbara, to be maintained by her husband's relatives merely
because of the relationship between them and her husband. Her right
depends upon the existence in their hands of ancestral property.

Held, on the case being returned to the Division Bench, that the fact that
the defendant in this case was in possession n( ancestral immoveable pro-

perty at the death of his son and had subsequently sold such property to

pay bis own deb s did not give the son's widow any claim to be maintained

by him. GANGA BAI v. SlTA RAM. 1 A. 170 (F.B ) ... 116

(4) Widow's estate, Fo > feature of Un< hastily during wiaowliord. Eeld, under
the Mitaksbara law, that a widow, who has once inherited the estate of

her husband, is not liable to forfeit that estate bv reason of her subsiquent
unchastity. Tbe ruling of the majority of the Full Bench of the Calcutta

Hifzh Court in 13 B.L.R. 1 = 19 W.R. 367. followed. NEHALO v. KlSHEN
LAL, 2 A. 150 (F B.) ... 647

(5) Widow's estate, Forfeiture of Unchastity during widowhood. It is sufficient

for the protection of a Hindu widow's right to her husband's estate from
forfeiture by reason of uncbastity that such right has vested in her before

her misconduct. It is not necessary for such protection that the should
have acquired possession of the estate before her misconduct. BHAWANY
v. MAHTMB KUAR 2 A. 171 ... 661

(6) See HINDU LAW GIFT), 1 A. 734.

(7) Bee HINDU LAW (MAINTENANCE), 2 A. 315, 407, 777

(8) See PRE KMPTION, 1 A. 452.

(9) See RES JUDICATA, 1 A. 282.

Hindu Vendor.
See MUHAMMADAN LAW (PRE-EMPTION), 1 A. 564.

House-Trespass.
See ACT XXVI OF 1870 (PRISONS), 2 A. 301.

Hundi.
Act XXIII of 1861, s- 4 Defendants not all within jurisdiction Bankruptcy of

acceptor of hundi Holder's option. In a tuit on a hundi payable at

Calcutta, the acceptor there having become bankrupt hef ra the hundi
reached maturity, brought by the holder in the place where the hundi waa
drawn against the two partners of the firm that drew the bundi, and also

the acceptor who resided at the time of suit beyond tbe loc*l jurisdiction
of the Court passing the decree, the lower appellate Court having dismiss-

ed the suit on tbe ground that tbe Court of first instance could not v.i bout
the sanction provided by s. 4 of Act XXlll of 1861, pass a decree against
the defendant who resided beyond its jurisdiction, held, following the

English Itw, that it was not necessary to sue tbe bankrupt defendant, and
that the holder of a hundi is not bound, in the event, of its dishonour, to

sue all the parties liable under it, but may select any one or more of

them. BASANT RAM v. KOLAHAL, 1 A. 392 ... 969

Hurr.

See PENAL, CODE (ACT XLV OF i860), 2 A. 139.

Husband and Wi/e.

(1) Sae LEGACY, 1 A. 762, 772.

(2) SeeMUHAMMADAN LAW (DIVORCE), 2 A. 71.

Hypothecation.
(1) See MONEY DECREB. l A. 240.

(2) See MORTGAGE (SIMPLE), 2 A. 527.

Illegal Consideration.

Bee HINDU LAW (GIFT), 2 A. 433.
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See PENAL CODE (ACT XLV OF i860), 1 A. 530.

Illegitimate Son.
See DECLARATORY DECREE, fc A. 134.

Illicit Sale.

Of liquor See ACT X OF 1871 (EXCISE), 1 A. 630, 635, 638.

illustrations.

Legal character of, to sections See SURETY, 1 A. 487.

Immoral Consideration.

(1) See PONTR^T ACT 'IX OF 1872), 1 A. 476.

(2) See HINDU LAW (GIFT). U A. 433.

Immoveable Property.
(li Suit for money charged on See MORTGAGE (SIMPLE), 1 A. 611.

(2) S e DRCREB. i A 3is.

(3) S:e SM tLL CAUSE COURT, 1 A. 624.

Implied Contract.

See CONTRACT ACT (IX OF 1872), 2 A. 671.

Impotence.
See HINDU LAW (MINORITY AND GUARDIANSHIP), l A. 549.

In Forma Pauperis.

Application to sue-Sae CIVIL PROCEDURE CODE (\CT X OF 1877), 1 A. T4S.

Insolvent.

(1) See ARBITRATION, 2 A. 173.

(2) See STATUTE il AND u Vic., CAP. 21 (INSOLVENT ACT), 2 A. 474,

Instalment Bond.
See LIMITATION ACT (XV OF 1877), 2 A. 322.

Interest.

(1) Mortgage Interest ud r R 09. XV of 1793 a*d XVII of 1806 Conditional
decree for renemot on Under s 6, Reg. Xv^ of 1793 interest claimable
Under a bind mast not exceed the amount of the principal. S 3,

Keg XVII of IHOo. is not inconsistent with the application of Rpg. XV
of 1793. ina-m ieb a the Regulation o! 1806 refers to rates of interest and
the R gulatiou of 1793 to accumulations of interest irrespective of rate.

A conditional decree fixing a period for payment of money found to be due
on m >r<gage-b3nds entitling the mortgtgor to redemption, though not
claimable as of right by the mortgigo-. who ordinarily should be ready at

once with his nnuey, is a proper and juhcinus ord-r pased by an appel-
late Court, where the Court of fi-.-t insUn^a determined the amount
payable under the mortgage but failed to fix any ton? in it* decree for the

payment of such amount. RAJA BARDA KANT R.-a v. BHAOWAN DAS,
1 A. 314 ... 235

(2) Sae ACT XVIII OF 1873 (N W.P. RENT), 1 A. 261.

(3) See CAUSE OF ACTION, l A. 325.

(4) See PENALTY. 2 A. 6^1, 639, 715, 769.

Interlocutory Order.

(1) Of H gh Court -See HfQH COURT. I A. 726.

(2) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 65.

Irregularity.

(1) See CIVIL PROCEDURE CODB (ACT V[II OF 1359), 1 A. 400.

(2) See EXECUTION OF DECREE, l A. 2i2.

(3) See PARTIES, a A. 107.

Issues.

See CIVIL PROCEDURE CODE (ACT VIII OF 1859), l A. 480.

Jain Law (Adoption).

Bee HINDU LAW (ADOPTION), l A. 288.
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(D Se HINDU LAW (ADOPTION), i A, 288.

(2) See PRIVy COUNCIL, 1 A. 688.

Joint Decree.

See CONTRIBUTION, l A. 455.

Judgment.
(1) Note to See PENAL CODE (ACT XLV OP 1R60), 2 A. 33.

(2) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 497.

Judicial Officer.

See ACT XVIII OP 1850 (JUDICIAL OFFICERS' PROTECTION), 1 A. 280.

Judicial Proceeding.
See CRIMINAL PROCEDURE CODE (ACT X OF 1872), l A. l

;
2 A. 276.

Jurisdiction.
1. GENERAL.
2.- OF CIVIL COURT.
3. OF RKVENUE COURT.

1. General.
(1) In a suit for money charged upon immoveable property See CHARGE, 2 A.

698.

(2) Of British Indian Courts over Ced^d Territory S^e CROWS, 2 A.. 1.

(3) Of Magistrate S.e CRIMINAL PROCEDURE" CODE (ACT X OF 1872), 1 A.

12, 625.

(4) Of Superior Courts See CRIMINAL PROCEDURE CODE (ACT X OP 1872),
1 A. 17.

(5) Suit to establish right to attached property. Held that, in the oae where a

person has preferred a claim 10 property attached in the execution of a

decree, on the ground that such property is not liable to such attach-

ment, and an order is passed against him, and he sues tc establish his

right to such property, the value of the subj c> -nutter in dispute in such
suit, for the purpises of jurisdiction, will be the amount of such decree.

Second Appeal No. 320 of 1876, dnoided the 16th M*y, 1876 followed.

GULZARI LAL v. JADXUN RAI 2 A. 799 ... 1094

(6) To entertain a suit to recover an exoass ptyment made by mistake in execu-
tion of a decree See CIVIL PROCEDURE CODE (ACT XXIII OF 1861),
1 A. 388.

(7) Valuation for purposes of S'e MORTGAGE (REDEMPTION), 2 A. 778.

(8) See ACT XI OF !Hfi5 (MOFUSSIL SMALL CAUSE COURTS), 1 A. 87,

(9) See APPEAL (GRNERAL). 1 A. 620.

(10) See CIVIL PROCEDURE ("ODE (ACT VIII OF 1859), 1 A. 51.

(11) See LIMITATION ACT (IX OF 1871), l A. 34.

2. Of Civil Court.

(1) A Civil Court has no in the matter of the formation of the record of right
8e ACT XIX OF 1873 (N W P. LAND REVENUE). 1 A. 613.

(2) Act KVIIl of 1873. us 7, 95Sirlind-Ex-propnt-tiry tenant Mortgage
of pioorietiry rights in a mahal follmotd 6iy saZn Ejectment Mesne pio-

fits Trespasser Jurisdiction Civil Court Revenue Court. A suit to

eject a person from land ae a trespasser, a person who has entered upon
such land asserting his claim to the status of an ex-proprietary tenant,
and to recover from him mesne profi.s, is a suit cognisable by the Civil

Court.
The possession of sir-land by conditional mortgagees must be treated ae the

possession of the mortgagors ; hell accordingly that where the mortgagees
of certain proprietary rights in a mahal, being in possession of such

right?, purchased the same at an auction-sale, the sir-land included in

the proprietary rights was held by the mortgagor* at the time of the

auction-sale, within ihe meaning of s. 7 of Act XVIII of 1873, and that

after the s*le, in virtue of the provision of that section, they became
entitled to a right of occupancy in the sir-land-

Inasmuch as the mortgagors bad a right of occupancy in the sir-land they
could not be treated as trespassers for ejecting the mortgagees'

tenant and

taking possession ; but inasmuch as instead of giving notice to the mort-

gagees of their intention to avail themselves of such rights and to enter on

the sir-land as tenants at the same time offering to pay such rent as

might, having regard to the provisions of a. 7, be properly payable by
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them, they enter? d on the sir-land and ousted the mortgagees' tenant, they
rendered themselves liable for mesne profits. BAKHAT BAM v. WAZIR
ALT. 1 A. 448 = 4 Ind. Jur. 320 ... SQf

(3) Act XVIII of 1873 s. 95, cl (m) and (n) Wrorgful dispossession of land

Comptnsat on for wrongful dispossession. lu an estate held by S as a

Sub proprietor be held certain laud with a right of occupancy. O, the ze-

mindar, obtained a decree against S in a Civil Court for the possession of

the estate, in execution of which he ousted S from the estate including the

land held by him with a right of occupancy. This decree having been
set aside, 8 recovered the possession of the estate including such land,
and sued G in the Civil Court for the value of the craps standing on such
land at the time he was ousted from it by O, and for the rents of a por-
tion of such land which G had let to tenants while in p->ssepsion of it.

Held that the suit wa-< cognizable by the Civil Courts and that O was liable

for such rents. SAWAI RAM v. GIB PRASAD SINGH, 2 A 707 ... 1031

(4) A suit for a declaration of liability for revenue as bicween. the parties only,
without prejudice to the Government Revenue is not barred by s. 241,
d. (6) of Act XIX of 1873, and is cognizable by the Civil Courts See ACT
XIX OP 1873 (N.W.P. LAND REVENUE), 2 A. 415.

(5) In a suit for compensation for wrongful dispossession of lessee by lessor See
ACT XVII I OF 1873 (N.W.P. RENT), 1 A. 338.

(6) In a suit for declaration of Z iminriari right to cesses See REGULATION
VII OP 1842 (BENGAL LAND REVENUE SETTLEMENT), i A. b73.

(7) See ACT XVIII OP 18iO (JUDICIAL OFFICERS' PROTECTION), 1 A. 280.

(8) See ACT XVHI OF 1673 (N.W.P. RENT), 2 A. 137, 429.

(9) See ASSIGNMENT. 2 A. 732.

(10) See CONTRIBUTION, 1 A 26.

(11) See ENCROACHMENT, l A. 249.

(12) See GRANT, a A. 545.

(13) See HIGH COURT, 1 A. 101.

3.-Of Revenue Court.

(1) To entertain a suit by c--sharer against LambaHar's representative for share of

profits See ACT XVIII OF 1873 (N.W.P. RENT), 1 A. 512.

(2) To entertain a suit for the money equivalent of arrears o' rent payable in kind
See ACTXVIII OF 1873 (N.W.P. RENT-, I A. 2l7.

(3) See ACT XVIII OF 1873 (N.W P. RENT). 2 A. 137. 429.

(4) See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 1 A. 613.

(5) See SURETY, 2 A. 582.

Justice.

Equity, and good conscience See MUHAMMADAN LAVT (MINORITY AND
GUARDIANSHIP/, i A. 533.

Khalisa Mahal.
See CIVIL PROCEDURE CODE (ACT VIII OP 1859), l A. 400.

Laches.

See ESTOPPEL IN PAIS, l A. 82

Lambardar.
(1) Profits Co-sharer Revenue Set-off. Held (Spankie, J., dissenting) that a

lambardar, who had paid an arrear of Government revenue out of the
collections of subsequent years without reference to the co sharers, was
entitled, in a suit agiinst him by a co sharer for bis share of the profits
for such subsequent years, to cl-tim in the suit a deduction on account of

such pavment. UDA! SINGH v. JAGAN NATH, I A. 135 ... 91
(2) See ACT XVIII OP 1873 (N.W.P. RENTj, 1 A. 512; 2 A. 239.

Landlord and Tenant.

(1) Non-payment of rent Adverse possession Limitation The plaintiffs in
this suit, alleging that S, through whom they claimed, had given B who
was represented by the defendants, in July 1S28. tha lease of a certain
bouse on the condition that B should pay a certain annual rent for suoh
house and if he failed to pay such rent that he should vactte the bouse,
suoh condition being contained in a keraiinama executed by B in S's

favour, sued the defendants for the rent of snob house for two years, and
for possession of the same alleging the breach of such condition.
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Landlord and Tenant (Concluded).

Held (Spankte, J., dissenting) that, supposing that a tenancy had arisen in

the manner alleged, the mere non-payment of rent by the defendants for

twelve years prior to the institution of the suit would not suffice to estab-

lish that the tenancy bad determined, and that the defendants had
obtained a title by adverse possession, so as to defeat the claim ; for if

once tbe relation of landlord and tenant were established, it was for de-

fendants to establish its determination by ffi maHve proof, over and
above the mere failure to pay rent, PBEM SUKH DAS v. BHUPIA, 2 A.

5I7(F.B.) = 4 Ind. Jur. 650 ... 901

(2) Res jadicaia Laud- holder and Tenant Determination cf title under a
lease by a R> venue Court on an application under s. 39 of Act XVIII of

1873. Tbe plaintiffs in this suit, land-holders, had caused a notice of

ejectment to be served on the defendants, their tenants under a lease, on
the ground that tbe tenancy bad expired. The defendants applied to

the Revenue Court, under s. 39 of Act XVIII. of 1873, contesting their

liability to be ejected on the ground that the lease was a perpetual lease.

Tbe Revenue Court held, with reference to the word "
islimrari

"

contained in the lease, that the lease was perpetual, and the defendants
were not liable to be ejected. The plaintiffs thereupon sued in the Civil

Court for the cancelment of the word " ittimran "
in the lease, on tbe

ground than it bad been inserted fraudulently. Htld. on appeal from the

decree of tbe lower appellate Court dismissing the mio as barred by the

decision of tbe Revenue Court, that it was not so barred tbe matter in

dispute being peculiarly within tbe jurisdiction of tbe Civil Court, and not

one which a Revenue Court was competent finally to determine on an

application under s. 39 of Act XV11I of 1873. HUSAIN SHAH v. GOPAD
RAI, 2 A. 423 .... 889

(3) Trees. Htld that trees accede to the soil and pass to tbe landholder with the

land on tbe termination of a tenancy, and unless the tenant uses, during
the term of hie tenancy, his privilege, wh<ra be has it, of removing the

trees, he cannot do eo afterwards ; he would then be deemed a trespasser.
Htld also tb.it, where a tenant has been ejected in tbe execution of the

decree of a Revenue Court for arrears of rent from the land forming his

holding, his tenancy then terminates, and with it all right in tbe trees

standing on such land or power of dealing with tbem. A person,

therefore, who purchases tbe rigbts and interests of a tenant alter bis .

ejectment in the execution of a such decree, cannot maintain a suit for

the possession of the tree? standing on the tenant's holding. RAM BABAN
RAM v. SALIG RAM SINGH, 2 A. 886 ... 116^

Lease.

(1) Act XVIII of 1873, s. 93 (c) Suit for cancelmrnt of lease Breach of condi-

tions involving Jorfeituie. The plaint ff. the representative in title of a

lessor, sued under cl. (c), s. 93 of Act XVIU of lfc>73, for the cancelment
of a lease on three grounds, v z.. on tbe ground that the lessees had paid
tbe rent to the Colltctor, on account of tbe rtvenue due in respect of the

estate instead of to him ; secondly on tbe ground that they hud failed to

pay certain instalments of rent on the due dates ; and thirdly, on the

ground that they bad planted trees and sunk wells, and allowed their

tenants to do the same, without tbe lessor's consent ; thereby committing
breaches of tbe conditions of tbe lease involving its forfeiture. Held, on
tbe construction of tbe lease, with reference to tbe first ground, that as

the lea*>e was intended to be perpetual, and as tbe rent bad been paid to

the Collector for many years under an arrangement effected between the

parties to the lease, and it was not shown that the plaint ff had repudiated
this arrangement (even if he bad the power of so doing) or demanded
payment of tbe rent directly to himself, payment of rent by the lessees to

tbe Collector did not amount to breach of the conditions of the lease :

with reference to the second ground, that tbe lease being intended to be

perpetual, and no arrears of rent being due, irregularity at d unpunctuality
in the payment of tbe imulments of rent in question were not breaches of

tbe conditions of tbe lease involving its forfeiture : and. with reference to

tbe third ground, that the condition as to the planting of trees and sinking
wells being merely a prohibition, and not a condition, the breach of which
involved the forefeitnre of the lease, the lease could not be cancelled

because tbe lessees had pUnted trees or sunk wells, and allowed theif

tenants to do the same, without the lessor's consent.
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Held also that, assuming that the lessor was entitled on the third ground, to

the ctncelment of the lease, caocelment was not to be deemed i he invariable

penalty for the breach of such a condition a<* that mentioned in that

ground. ABLAKH REI v. SALIM AHMAD KHAN. 2 A. 437 ... 84ft

(2) Of Government ferry See CONTRACT ACT (IX OF 1874). 2 A. 411.

(3) Of zarnindtri rgbis Wrongiul dispossession of lessee by lessor See ACT
XVIII OF 1873 (N.W.P. RENT), 1 A. 338.

(4) See CHARGE, i A. 433.

Legacy.

(1) Husband and wifeC. a married woman, was entitled, under her father's

will to certain money
"
absolutely, for her sole use and bemfit, free from

the control, debts, arid liabilities of her husband." and under Buch will

such money was payable to her
" on her sole and personal receipt," While

so entitled C borrowed from her husband tbe purchase money of certain

real properly, on the undemanding th<t she would pay him back such

money when she obtained her legacy. Taa conveyance of such property
was made to C but not to her separate ue. C subsequently assigned her

legacy by sale, and out of the money obtained by sued assignment repaid
her husband the purchase money of ihe property purchased. C and her
husband were married before Act X of 1865 c-rao into force, and had

acquired an Indian domicile. Held that, even if English law wereappl c*ble

in tbe case, and any in' crest in tbe property purchased pissed to C's bus-

band, it parsed, in view of the agreement between her and her husband,
on an implied contract that he would hold tbe property in trust for ber,
and that, wbere snch property wis purchased at a sale in the execution of

a decree against J as bis property, with notice that such property was
claimed by C as her separate property, s ich purchise did not defeat the

tiile of C BKRESFORD v. CHARLOTTE HURST, i A. 772 ... 53&

(2) Husband and wifn Rial property. C, a married woman, was entitled,
under her father's will, to certain money "absolutely for her sole u ce and
benefit, free from tbe control, deb's, and liabilities of her husband,

" and
under buoh will such money was payable to her

" on her s >le and personal

receipt." While so entitled G borrowed from her husband the purchase-

money of certain real propeitv, on tbe understanding that she would pay
him back such money when she obtained her leg-icy. The conveyance of

such property was made to C, but not to ber separate ue C subse-

quently assigned her legacy by sale, and out of the meney obtained by
such ass'gnment repaid her husband the purchise money of the property
purchase!. Held r.hat the conversion by C of her legacy did not alier its

character and conditions, and that the property purcba el was her own
separate property and wv not subject to the debts or liabilities of her bus-

ban^. HURST v. THE MUSSOOKIE BANK, IA 762 ... 532

(3) Will D'vis j
. of immove/ibl? property S't f

j'.ct tt its being chirged in a parti-
cular manner by the Devisee Properly not chageiin accordance with
the Will Suit to enforce Charge Assignment by a Legit e to Executor of

L'gacy. Certain imtnoveable property ws devised by will upon condition
that the devisee, wbo w+s also an execute- of such will, should execute a

mortgage of such property to the Offi :ial Trustee of Bangui for the time

being to secure the payment of a certain legacy. Tae devisee, with the

intention of giving effect t) such con iition, mortgaged such property to

his co-executors. Held, in a suit by one of such c '-executors to enforce

tbe mortgage, that the mortgage, not being exeoutei in accordance with
the terms of the will, was invalid, and the suit was not maintainable.

Somali that an assignment by a legttee to an executor of a legacy is void

VAUGHAN v. HESKLTINE. i A. 753 ... 52ft

Legal Disability.

See MUHAMMADAN LAW (PRE-EMPTION), I A. 207.

Letters Patent.

(1) 01. 10-See CIVIL PROCEDURE CODE (ACT VIII OP 1859), l A. 181.

(2) 01. 10, Appeal under See LIMITATION, 2 A. 192.

(8) Cl. 10 Appellate C<vil Jurisdiction Avp'al from Judgment of Division

Court. To allow of an appeal to the High G >urt against thp jurlg nent of

a Division Court, under the provisions of ol. 10 of its Letters Patent, there
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must be such a judgment on the part of all the Judges who may compose
the Divipi' n Court as disposes of the suit on appeal before it. QUASI
RAM v. MUSSAMAT NURAJ BEGAM, 1 A. 31 = 11 Mad. Jur. 221 ... 21

(4) 01. 31 See HIGH COUKT. 1 A. 7*6.

License.
Ste ACT X OF 1871 (EXCISE), 1 A. 630, 635, 638.

Lien.
See EXECUTION OF DECREE, 1 A. 727.

Limitation.
(1) Act IX of 1871, s. %Q Acknowledgment in respect of a Debt Signature,

B's agent, under the oruers of B, wrote a letter to S containing an

acknowledgment in respect, of a deoc. This letter was headed as follows :

" Written by B 10 S." Tbe concluding portion of the letter was written

by B in bis owu bai)dwriiing.
Eeld that, under these circumstances, there was sufficient evidence that the

beading of tbe loiter wis written by an agent duly authorised.

Eeld also, locking t tbe beading of the letter that the letter was "
signed

"

by B withiu tbe meaning of s. 20 of Act IX of 1871. M.ATHURA DAS v.

BABU LAL, i A. 683 ... 477

(2) Act IX o/ 1871, art. 148 Acknowledgment of subsisting riqht Act XIV of

1859, s. 1. cl. 15 - Mjrlg igor Mortgagee Suit fir redemptoiOuus
probandi Unnecessary proof of moitguge wh"re a^kniwltdgmttu wismade
prior to 1859. la a auit for redemption ot landed properly the plainuSs,

repiesematives of tbe mortgagors, relied on an acknowledgment of the

mortgagors' title contained in ;in entry in the seti lenient records of the

year Ib4l, wbioh w-is attes ed by tbe representative^ of the mortgagees,
defendants in tbe suit, and the lower Courts having differed as lo whether
tbe acknowledgment was sufficient without proof t.batio was mtde wuhtn
sixty years from date ol tbe alleged mortgage, h-ld, that irMsmuob as there

was no limitation to suits foe redemption of ruortg-ige of land, d property

prior to Act XIV of 18o9. it ws unnecessary to a^c rtniu when the" mort-

gage was tffecled, tbe acknowledgment of 1811, being an acknowledgment
of a ri^ht still subsisting, and one which fulfilled the tequiremnnis of

art. 148, sch. 11, Act IX of 1671. DAIA CHAND v. SARFR..Z A LI,
1 A. 425 = 2 Ind. Jur. 115 ... 291

(3) ActlXot 1871, si/z. II, a>t. l&lExecu'ion of decree Act VITl of 1859,
ss. 21-2, 216 AfpUcation lo enforce or k ep in force a d cree On the 3rd

Mrtrob 1875 an application was made by it deciee bolder to ih" C >urt, exe-

cuting the decree woioh did not, as required by s. 2i2 of Act VI 11 of 1^59,
state tbe mode in wbicb the assistance of tbe Court was r- quired, whether

by tbe arrest and imprisonment of tbe judgment-debtor or attachment of

bis property, but prayed that tbe Court would, under s 2)6 of that Aot,
issue a notice to the juJgmunt-deb'or to show cause why the decree should
not be executed against him. Uad-r this applicat on notice WHS issued

to the judgment-debtor on tbe *8 ,h Mirch 1875. O i tbe 27th April 1875
tbe execuiion case was struck oS ibe file on th ground i bat tbe decree-

holder did not aesiro further proceedings to be t>ken. Hili ,er PEARSON
and OLDFIBLD, JJ , that for tbe purpn-eH of art. 167, sch 11 of Act IX
of Ih71, tbeapplita ion was one to enforce or keep in force tbe decree, and
further tbat limitation should be computed fr >tn tbe date the notice to

the judgment-debtor was issued. Per SPANKIE, J , contra. BEHABI
LAL v SALIK RAM, l A. 675 ... 471

<4) Act IX. of lil i, s h. II, art. 167 Execution of decree Special appeal
" F>nal ae.ne cf appellate Court " Lim tanon. The Munif gave the

plaintiffs in a suit lor possession of land and tor mpRne profits a decree

for posse-sion but dismissed the claim for mesne pn<fi s. An appeal was

preferred to the Jurtge, who affirmed the decree for possession and reminded
tbe ctee to tbe Muusif, under s. 351 of Act VIII of 1859, to determine
tbe met-ne pr> fits due to the plaintiff <. The Murisif gave tbe plaintiffs a

decree for certain menne prcfi's. Hubs- qum tly a ttpecixl appeal was

preferred to ibe Higb Court ngninst the Judge's decree. While this was

pending an appeal was prefeired to tbe Judge against the decree of the

Muntif for mesne profits, and on the 7cb June 1H73 tbe plaintiff again
obtained a decree for mesne pr< fits. Finally on tbe 6>>b March 1874 the

High CourLmodtfied the Judge's decree for possession but did not interfere
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with the order of remand. Held, on the plaintiff; applying for execution
of the Judge's decree dated the 7th June 1873, that the limitation for the
execution of such decree ran not from the date of such decree but from the
date of the High Court's decree, which was the "final decree of the appel-
late Court," and the only "final decree," within t.be meaning of art. 167,
sob. II of Act IX of 1871. IMAM ALI v. DASAUNDHI RAM. 1 A 508 ... 350

(5) Act XV of 1877, s. 19 Decree for money payable by Instalments Execut on of
dtcree Atk owledgment Limitation. Htld, in the case of a decree for

money ptyable by instalments, with a proviso that in the event of default
the decree should be executed for the whole amount, that the decree-
holder was strictly bound by the terms of the decree, and not having
applied for execution within three years from the date of the first default,
the dtcree was barred.

Held also, the judgment-debtor having, three years after the first default,
acknowledged in writing his liabiliiy under the decree, and signed tuch an
acknowledgment, that, the decree being already barred, such acknowledg-
ment aid not creaie a new period of limitation. SH1B DAT v. K.ALKA
PRASAD, 2 A. 443 = 4 Jnd. Jur. 581 ... 861

(6) Appeal under cl. 10 of the Letters Patent. In computing the period of
limitation prescribed for au appeal under cl. 10 of the Letters Patent,
the time nquisite for obtaining a copy of the judgment apoealed from
cannot be deducted, such copy not being nquirtd under the ru'es of the
Court to be presented wiih the memorandum of appeal. FaZAL MUHAM-
MAD v. PHUL KlMR. 2 A. 192 (F.B.) ... 675

(7) Constructive trust. B and D, father Hnd son, were jointly entitled to the
moitty of certain property, B's brother, K and K E's son, being jointly
entitled to tbe other moiety. B and D were transported for life. Thirty
years afterwards (JB h wing meantime died) D re urned fr nn transportation,
and asserted bis right to a moiety against a person deriving his title from
E and A', who baa taken possession of the whole. Held, lo king to all

the circumstances of the case, that E and K bad taken possession subject
to a constructive trust in favour of B and D, and that accordingly D was
entitled to assert hi8 tight, and no limitation could effect it. DUBQA
PRASAD v ASA RAM. 2 A. 361 ... 793

(8) See ACT XVI 11 OF 1873 (N.W.P. BEVT), 1 A. 254, 513.
(9) See APPEAL (GKNERALt. 2 A. 77'2, 875.

(10) See ATTACHING-CRBDITOR, i A. 333.

(11) See CAUSE OF ACTION. 1 A 325.

(12) See CIVIL PHOCEDURE CODE (ACT VIII OF 1859), 1 A. 230, 260, 350, 383,
541; 2 A 2S7.

(13) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 281, S32.
(14) See COURT-FEES, * A. 241.
()5) See ESTOPPEL IN PAIS. 1 A. 82.
(16) Sae EXECUTION OF DECREE, 2 A. 284, 285.

(17) See FRAUD, 1 A. 403
(18) See LANDLORD AND TENANT, 2 A. 517.

(19) See LIMITATION ACT iXiV OF 1859), 2 A. 792.
(20) See LIMITATION ACT (IX OF 1871), 1 A. 34, 97, 231, 250. 263, 855, 510,

525. 580. 586. 655; a A. 278, 641.

(21) See LIMITATION ACT (XV OF 1877i, 1 A. 644 ; 2 A C25. 763.
(2-2) See MUHAMMADAN L.AW (PRB EMPT1ON). 1 A. 207.
(23) See PRB EMPTION, 1 A. 311, 5y* ; 2 A. *37, 409.

'24) See RECORD OF RIGHTS, 2 A. 460.

Limitation Act (XIV of 1859).

(1) See CJVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A. 350.
(2) See LIMITATION ACT (IX OF 1871), 1 A. 642.
(3) 8. 1, cl. 15- See LIMITATION. 1 A. 4:45.

(4) 8. SO See EXECUTION OF DECREE, 2 A. 285.

(5) S. 20 Limitation- Prnc<ed ng to enforce decree. It was tbe object of the

Legislature in Act XIV of 1859, s. 14. with regard to the limitation for
tbe commencement of a suit to exclude the time during whinh a party to
the suit may have been litigating, bona fide and wiih due dil gence, before
a Judge whom he has supposed to have bad jurisdiction, but who yet may
not have had it. Tbe same principle prevails in the construction of s. *0,
with regard to executions. Held, accordingly, that a proceeding taken
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bona fide and with due diligence, before a Judge whom the judgment-
creduor believed, iiona fid', though erroneously, to have jurisdiction, in
this case the Judge him-olf, also, having believed that be had jurisdiction,
and having acted accordingly, was a proceeding to enforce the decree
wHhin the meaning of s. 20. HlRA LAL v. BADBI DAS, 2 A. 792 (P.O.).
= 6 C.L B. 561 = 7 I. A. 167 = 4 Ind. Jur. 426 = 3 Suth. .P.C.J. 761 = 4 Bar.

P.O.J. 157 ... 1090

Limitation Act (IX of 1871).

(1) See CIVIL PROCEDURE: CODE (ACT VIII OF 1859), l A. 350.

(2) Ss- 4 and 5 (b) Admission, of Appeal alter the period of limitation Single
Judge and Division Court Jurisdiction. Held that the order admitting
an apye-il after time, made ex parte by a single Judge of the High Court
sitting to receive applications for the admission of appeals, under a rule of
the Court made in pursuance of 24 and 25 Viet., o 104, s 13. and the
Letters Patent of tbe Court, 8. 27, was liable to be impugned and set aside
at tbe hearing by tbe Division Court, before which it was brought for hear-

ing, on the ground that the reasons ass-igned for admitting ii, were erroneous
or inadequate. DUBEY 8AHAI v. GANESHI LAL. 1 A. 31 (P.B.) ... 28

(3) S. 5 (a) Institution of suit Limitation. Htld that where tbe period of
limitation prescribed for a suit expired when the Court was closed for a
vacation, and tbe Court, instead ot reopening after tbe vacation, on tbe day
that it should have reopened, reopened on a later day, and the suit was
instituted when it did re-open, it was instituted within time. BlSHAN
CHAND v. AHMAD KHAN, l A. 263 ... j78

(4) S, 5 (b) Appeal Limitation Sufficient cause. A certain suit wis dismissed
on the 26th July 1875, on whicu day the plaintiff applied for a copy for the
Court's decree. She obtained the copy on the 3lst July, and on the 31st

August, or one dty beyond the period allowed by Uw, she presented an
appeal to the appellate Court. She did not assign in her petition any cause
for not presenting it within such period, but alleged verbtlly that she had
miscalculated the period, Tbe appellate Court recorded that it should ex-
cuse the delay, and admitted the appeal.

Held, that there was, under the circumstances, no sufficient cause for the

delay.
An appellate Court should not admit an appeal after the period of limitation

prescribed therefor without recording its reasons for being satisfied that
there was sufficient cause for not presenting it within such period. Z.MBUL-
NlSSA BlBI, v. KULSUM BlBI, 1 A. 250 ... jgg

(5) 8s. 7 and scb. ii. 10- BeeMUHAMMADAN LAW (PRE-EMPTION), 1 A. 207.

(6) 8. 10 Bee CO-SHAREBS. 2 A. 394.

(7) 8. 15 See ACT XVIII OF 1873 (N.W P. RENT), 1 A. 254.

(8) S. 15 Execution^/ Decree. Htld (STUART. C.J., dissenting) that application
for execution of decrees are not "suits " within the meaning of s. 15. Act
IX of 1871. JIWAN SINGH v. SARNAM SINGH, i A. 97 iP. B.) = n Mad.
Jur. 258 ... 66

(9) S 29, and ach. ii, art. 148 Redemption of Mortgage Adverse possession
Limitation. Tbe mere assertion of an adverse title by a mortgagee in

possession does not make bis possession adverse, or enable him to abbreviate
the period of 60 years which tbe law allows to a mortgagor to prosecute his

right to redeem and seek his remedy by euit.

Where, accordingly, certain immoveable property was mortgaged in June 1854
for a term wbiob expired in June 1874 and in July 1863, the equity of

redemption of such property was transfers d by s*le to the mortgagees by
a person who was not competent to make such transfer and the mortga-
gees set up a proprietary title to suoh property in virtua of the sale, held
in a suit to redeem such property instituted in Muroh 1877, that such suit
was not barred because it wan not instituted within 12 years from the
date of the deed of Bale. ALT MUHAMMAD v. LALTA BAKHSH, 1 A. 655 ... 457

(10) Scb. II, art. 10 See PilE EMPTION. 1 A. 81 1, 592.

(11) Arts. 16, 26. 61. 118-See ATTACHING-CREDITOR, 1 A. 833.

(11-fl) Art. 62 See LIMITATION ACT (XV OP 1877), 2 A. 872.

(12) No. 6-2 Suit for money on accounts stated Not* or memorandum whereby
an account is fxprrsted to be balancidAct XVIII of 18fiy, sch. ii. No. 6

Stamp Limitation. On the 9tb October 1875, tbe book containing the
accounts between the plaintiff and tbe defendant, kept by tbe plaintiff, was
examined by the patties, and a balance was struck in the plaintiff's favour
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which was orally approved and admitted by tbe defendant. On the 2nd
Apnl 1877, tbe plaintiff &ued tbe defendant (or the amount of this balance
" on tbe basis of tbe account-bock " Hiliih'+t tbe nu.it was in effect one
on accounts stated falling within art. 62. ash. ii of Act IX of 1871, and
could be b'ougbt within three years from tbe 9ib October 1875, for the
totnl bnl-uice struck, and being so brought, was wiibin time.

Held also tbat the entry of the b lance struck, nof. b- ing signed by the defend-

ant, was not, a note or memorandum of tbe kind mentioned in No 5, sob. ii

of Act XVIII of 1R69, and did not therefore require to be stamped.
NAND RAM v. RAM PRARAD 2 A. 641=5 Ii'd. Jur. 261 ... 987

(13) Ait. 75 Bund Wawer Cavse oj Action. The mere acceptance by the
obligee of a bond pyible by instalments, which provides tbat in case of

failure to pay one or more instalments, the whole amount of the bond due
fhnil become payable, of instalments after default does not constitute a
" waiver," within the meaning of art. 75, sen. ii of Act IX of 1871 of the

obligee's right to enforce such provision.

In tbe case ot such a bond the cau?e ot action arises on the first default, and
) nutation runs from the date ol such default. MUMFOUI) v. PEAL, 2 A.

857 ... 1136

(14) An. 148 See LIMITATION. 1 A. 425.

(15) Art, 148 Limitfiti- n titdemoiion of Mortaage Acknowle^gmtnt of t'tlt of

m-rigagor cr vf hs tight to iideem. Wbere the defendants attested as

cornet ibe record of-nghts prepared at a settlt ment wiih them of an
estate in which they were described as mongaeees of thee t<te, but which
did not mt-ntion the name of the mortgager. h*ld iSPANKlE, J-, dissenting),
that there was an acknowlfdt ment of the mortgigor'a right to redeem
wt'bin the m* auit'R of an. 148, scb. ii, Act IX of 1871.

Per 1'K \HSON, J. That there was also acknowledgment of the mortgagor's
title.

Per SPANKIE J , contra. DMA CHAND v. 8ARFR\Z. 1 A. 117 IP B.) ... 79

(16) Art. 148 -Redemption of Mortgage- Aikwwlidgmei.t of the Mortgagor's title

Signta by Moitunqte's aan\t. Bili. f How r>e the decision ol tbe Privy
Council in Lu hm>e Duksh Roy v. Runj*et Roy Pandoy ut der Act XIV of

1859, ih-t an acknowledges ut of the title of ibe mortgagor nr of bis right
o; redemption signed by tbe mortgagee's agent is not sufficient under
art. 14S, pen. ii ot A"* IX < f 1871, to create a new period of limitation.

RAHMANI BIBI v. HULASA KUAR. \ A. 642 ... 448

(17) Arts 1^6, lt>7 Art XX of ;8ti6, ss. 5^, 53 Execution r/ decree obtaimd
on Bond Kpecinlly reg^tirtd Held, tbat, art. 167 and not art.. 16G, sob., ii

of Act IX of 187), applies to an application for the execution of a decree

made under the provisions of B. 53 of Act XX of lfc6S upon a bond specially
rpe;s '-red under t^ provisions s. 52 of th^t Act. JAI BHANKEB v,

TETLEY, i A. 586 (F.B.) ... 407

(18) Art. 167 -See EXECUTION OF DECREE. 2 A. 291.

(19) Ait. lt)7 See I IMITATION, I A. 608. 675.

(20) Art. 167 Act Vltl of 1819. s 246 Execu'ion ol decree L'mitatinn Pro-

cefdmg to tn'ore Priviounnpilc'iiion Intt-rmeinte su t Objector.

Uili by a t'ull Bench (PEARSON, J
,
diss^t.t ng) that an application to

execute a decree against a judgment-deb or'd property made more than
three years alter tbe last application for ixecution wan not barred by limi-

tation under art. 167. scb. ii. Act IX of 1H7I. when tbe \*s<> application
was interrupted by a successful objector aeainst whom the decree-holder

had to bring a rgular suit and succeeded in obtaining a decree, and tbat

tbe renewed application to (xeuuie wiihin tbrea years from the date of the

decree in the siid suit was not a fresh ap ilication for execution against
the judgment-debtor, but a continuance or revival of tbe previous appli-
cation interrupted by the objector,

Per PEAKSON, J., contra, that under art. 167, scb.. ii, Act IX of 1871,

execution of deeiee was barred. PABAS KAM v. GARDNER, 1 A. 355

|PB) ... 243

(21) Art. J67 Ertcutin of decree Ap r licntion to enforce or keep in force the

dtcree Limitation Act VI !T ol 1 869, si. 2U 285 H Id that an appli-

cation under s. 2 V 5 of Act, VI II of 1859, being a necessary and decided

B'ep towards the rx<-cution of the decre- , was an application to enforce or

kp'p in i' rce the d crpe, witbio the meaning of art. 167, Boh. ii of Act

IX of ib7i. HUSBAIN BAKHSH v. MADQG, i A. 525 ... 362
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(2'2) Ait 167 Execution cf decree Decree made in favour of a firm in name of
agent Applications ior execution made cy agent other titan agent named
in the decree-- ttffeit tif such applications to keep the dt&ee in, /one
Limitation. A dcurie was patted in favour of a t'uni in the name of an
ageui of i he film The teci nd ami substquent applications for execution
weie made by an agent of the firm otbtr than the agtnc iinmed in the
decrte. Certain ptr-ons, alleging that they were the proprietors of the
fiiiii, applied for execution ot the decree. The application was refused
on ibe ground tbat the proceedings in execution taken by the last-

mentioutd gent were invalid, and execution of the decree was therefore
barred by 1. nutation. Be d 'hat such proceedings, however irregular, were
not invalid. LACHM N BlBI v. PATMI BAM, 1 A. 510= a Ind. Jur. 499 351

(23) Art. Ib7 Execution ot d wee Limitation. - An applicuion for the partial
execution ol a joint decree by one ot the decree-holders is not an application
according to law ana consequently has not the tfiect of keeping the decree
in force.

Wbete a decree of the Sadder Court awarded costs in the lower Court to
certain defendants separately and to e gbt pets of defendants collectively,
and costs in the Sudder Court to three sets, and the only applications
wbicb were made lor execution of the decree witbin the period ot limitation
were made by one of the defendants to recover his costs in the lower Court
and a fractional share of the costs in the bu.lder Court awarded to his bet
of defendants, a subsequent application by him and the other defendants
fcr execution of tbe decree wan held to be barred by limitation. RAM
AUTAK v AJUDHIA SINGH, i A. i!3i = i Mad. L R t09 ... 155

(24) Ait. 167 Execution o) dtaee Limitation Application to enforce or keep
in lorce a atcne Btld by the Full Bench ibat> the date on which an
application for the execution of a decree is presented, and not any date
on which such application may be pending, in

"
the date of applying"

within the meaLiug of art. 167, sch. li of Act IX of 1671.

Held by the Division Bench that an application by the decree-holder for the

stay ot execution-proceedings is not an application to enforce or keep in
fc roe the di c ee, within the meaning of the same law. FAKIR MUHAM-
M.-.Dv GHUL'M HUSSAIN 1 A. 580 (F.B.) ... |Q2

(25) Att. 167, ct. 2 Ex'cution of Decree Ltmnaiion. The words" where there
has been an appeal" in cl. 2, art. 167 of sch. ii of Act IX of 1871,
CMilemi.Uie and mean an appeal ir. in the decree, and do not inoluce an
appeal f r. m an order dismissing an application to set npide a decree under
8. H9 of Act VI Ii ot 1859. bHEO PfUSAD V. ANRUDH SINGH, 2 A. id73
= 4 Ind. Jur. 804 ... 739

Umitation Act (XV of 1877).

(it 6'. 2 tch. II, irt. 64 Suit for money due onacccwts stated Act TX of 1871,
sch. II, ait. 02 - "

Title" acquind undtr Att IX of 1871 Suit far money
Itnt 'I he plaintiff sued me deiencant for money due upon accounts
piated between them iu December 1874, wben Act IX of Ib7l was in force.

Bucu accounts were noi sigted by the defendant. The suit was instituted
alter Act XV of lH'i7, whiub repealed Act IX of 1871, had o< me into force.

Htli that the plaiuiifl'd rigbt to sue upon such accounts witbin three

years from the date Ibe thme v-eie staled was not a "
til le

"
acquired

uuaer Act IX of 1871, wnhm the meaning of 8. 2 of Act XV ot 1877,
wuich, under tbe provision-^ of thai notion, waa not affVoied by tbe rep>al
of Act IX of 187 1 and the buii was not governed by ibe provisions of Act
IX ol Ib7l, but by those of Act XV ot 1877, and that, therefore, tbe
acioui.in not being signed by tbe defendant, the plaintiff could not, claim
tbe bent fib of aru. 64 of t-ch. ii of tbe latter Act, but must he regarded as

pnuig merely far money lent. TllAKUUYA v. BUBO SINGH RAI, 2 A.

872 ... 1116
(9) 8. 4 See CIVIL PROCEDURE CODE (ACT XOP 1877). 2 A. 832.

43) tis. 4, 1-2, ana sch- n, arc. 177 Application for lei.ve to avpeal to IJtr

Maj'Siy in (Ji'UriCtl
- Limitation A*.t X if 1877, ch'ip. \\v. Htld 'per

STU. UT, C J
, bPANKIE, J., oissentiugi tbat>, in computii g the period of

l.mitaiiou piescribea by art. 177, Bob. ii of Act XV of 1877, for an applica-
tion lor leave to appeal to Her Majrtty iu Council, the time rtquipite for

obtaining a copy ol the juc'gn tut on wbicb tbe dtc-ee against wbicb leave

to appeal is HI UK lit in d unotci cannnt be excluded under the provisions of

a. 12 ol Act XV of 1877. JAWAHIH L L, v. NAUAIN DAS, 1 A. 641 ... 149
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(4) S. 14 Computation of period of Limitation. On the 26th August, 1878, B
and B joined in institu ing a suit in the Court of ihe Subordinate Judge
the period of limitation ot which expired on the 21st September 1878. This
sv.it was transferred to the District Court, which, on the 16th September
1878, returned the plaint to the plaintiffs on the ground that they should
have sued separately. On the 23rd September 1878, R presented a fresh

plaint to the DiStrictCourt, which, on the 1st October 1878 made an order

rejecting it on the ground that he should have instituted the suit in the

Court of the Subordinate Judge. B appealed from this order to the High
Court, whic-h affirmed it on the 28th January 1879. but observed that the

plaint should be returned to A. On the 10th April 1879, R's plaint was
returned to him and on the same day be presented it to tbe Subordinate

Judge. Held that, in computing the pfriod of limitation, R coulrt not claim
to exclude any other period than from the 23rd September 1878, to the

10th April 1879, for from the 26th August 1878, to the 16ih September 1878,
he was prosecuting bis suit in a Court which had jurisdiction, and the

inability of that Court to entertain it did not arise from defect of jurisdic-
tion or any cause of the like nature, but from mipjomder of plaintiffs, a

defect for which he must be held responsible, and from the 16th to the

23rd September he was not prosecuting his suit in any Court, and could

not claim to have that period excluded. RAM 8UBBAG DAS v. QOBIND
PRASAD, 2 A 622 ... 974

(5) 8. 19 See LIMITATION, 2 A. 443.

(6) 8. 22 See ACT XV OF 1873 (N.W.P. AND OUDH MUNICIPALITIES ACT),
2 A, 296.

(7) 8. 22 Sea CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 487.

(8) 8. 22 See PARTIES, 2 A. 107.

(9) Sch. II, art. 10 See PRE-EMPTION, 2 A. 237. 409.

(10) Art. 62 Suit for damages Suit for money received to plaintiff' s use. The
holder of a decree for money which had been sold in the execution of a

decree against him sued the auction purchaser, the sale having been set

aside, for the money he had recovered under the decree. Ht Id that the

suit was not one for damages but for money payable by tbe defendant to

the plaintiff for money received by tbe defendant for tbe plaintiffs use. to

which the period of limitation applicable was three years. BHAWANI
KUARv. RlKHI RAM, 2 A. 354 788

'{11) Arts. 62, 120, 132 Suit for
"
hoq i chaharam " based on custom. C, the

proprietor of a certain
" mohail*" sued K, who had purchased a house

situated in tbf mohalla at a sale in the execution of bis own decree, for

one-fourth of the purchase-money, founding his claim upon AD ancient

custom obtaining in the mohalla. under which the proprietor thereof

received one-fourth of the purchase-money of a house situated therein,
whether sold privately or in tbe execution of a decree. Held that the

period of limitation applicable to such a suit was that prescribed by
art. 1-20, sch. ii of Act XV of 1877, and not by art. 62 or by art. 132 of

that schedule. KlRATH CHAND v. GANESH PRASAD, 2 A. 358 ... 791

(12) Arts. 66, 67, 75, 80 Bond Cause of Action Instalmtnt bond.B and S
executed a bond, dated the 15th August 1874, in favour of pl-tintiff in

consideration of a loan of Rs. 15,000, agreeing to repay the same within
three years from the above date, and covenanting to pay every half year
interest on tbe same, at the rate of 8 per cent, per annum ; and also to

pay the premia on certain policies of insurance made over to plaintiff

by way of collateral security. In the event of failure in payment on due
date of interest and premia. the obligors made themselves liable to pay the

full amount of the bond debt. The bond also contained tbe stipulation
that it should be optional with the obligee to claim and if necessary to sue

for tbe full amount of the bond on the failure of any one or more stipuiat
ed payment, or on the full expiry of tbe period of three years.

Held that the bond was not an instalment bond, and therefore art. 75,

sch. ii of Act XV of 1877, was inapplicable.
Held by STUART, C. J., that limitation commenced after the expiration of

the three years allowed by the bond for payment of thu debt.

Held by SPANKIE, J. Art 80, sch. ii of Aot XV of 1877, applies to the

suit, and limitation would run from the date when tbe bond became due ;

that according to the stipulation in the bond it would become due on
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failure on date of both the interest and premia and not on failure in pay-
ment of either of them only.

Held further that arts. 67 and 68, sch. ii of Act XV of 1877 were not

applicable to the suit BALL v. 8TOWELL. 2 A. 322 = 4 Ind. Jur. 461 ... 765

U3) Arts. 113, 136. 144 Vendor and purchaser Transfer of immoveable pro-

pertySpecific performance of contract. On the 27th October, 1865, the

vendor of certain immoveable property executed a conveyance of such

property to the purchasers. On that date the vendor was not in posses-
sion of the property, although his title to it had been adjudged by a decree

against which an appeal was pending. The conveyance did not contain

any express promise or undertaking on the vendor's part to put the pur-
chasers into possession. On the 24th February, 1870, the vendor obtained

possession of the larger portion of the property, and on the 23rd August,
1872, of the remainder. On the 5th October 1877, the purchasers sued the

vendor for the possession of the property, stating that "possession was

agreed to be delivered on the receipt of possession by the vendor," and that

the cause of action was that the vendor had not put them into possession.
Held that the suit was not one for the specific performance of a contract to

deliver possession to which art. 113 of soh. ii of Act XV of 1877 was appli-

cable, but one to obtain possession in virtue of the right and title conveyed
to the purchasers to which either art. 136 or 144 of sch ii, of that Act
was applicable, and that, whichever of them was applicable, the suit was
within time. 8HEO PRASAD v. UDAI SINGH, 2 A. 718 ... 1039

(14) Arts. 177, 179 (21, 180 Execution of decree Limitation. Held that the

words "
appeal" and "

Appellate Court "
in art. 179 (2), sch. ii of Act XV

of 1877, include an appeal to Her Majesty in Council.

Held, therefore, where an appeal had been preferred to Her Majesty in

Council from a decree of the High Court dated the 18th August 1871, and
the High Court's decree was affirmed by an order of Her Majesty in Coun-
cil dated the 12th August, 1876, and an application for execution of the

High Court's decree was made on the 15th July 1879, that, under
art. 179 (2), sch. ii of Act XV of 1877, the limitation of such application
must be computed from the date of the order of Her Majesty in Council.

NARSINGH DAS v. NARAIN DAS, 2 A. 763= 5 Ind. Jur. 269. ... 107

Lis Pendens.

(1) Mortgage Condition against alienation, The proprietor of certain immove-
able property mortgaged it in July 1875 to K and in September 1875 to

L. In October 1878 he sold the property to K. In November 1878,
L obtained a decree on his mortgage bond for the sale of the property.
The suit in which L obtained this decree was pending when the property
was aold to K. K sued L to have the property declared exempt from liability
to sale in the execution of L's decree on the ground that the mortgage to

L was invalid, it having been made in breach of a condition contained in

K's mortgage-bond that the mortgagor would not alienate the property
until the mortgage-debt bad been paid.

Held that the purchase by K of the equity of redemption did not extinguish
his security, it being his intention to keep it alive, and that the purchase
of the property by K while L's suit was pending did not prevent K from

contesting the validity of L's mortgage, so far as it affected him, on
the ground that it was an infringement of the stipulation in the contract

between him and the mortgagor. LAOHMIN NARAIN v. KOTESHAR
NATH, 2 A. 826 ... 1113

(2) Res judioata Sale in execution of decree Auction-purchaser -Act VIII of
1859. s. 2. A, the auction purchaser ot certain immoveable property at a

sale in execution of a decree, purchased with notice that a suit by H
and Afagaiost the judgment-debtor and the decree-holder fora share in

such property was pending, but did not intervene in such suit. Before

the sale to A. was made absolute H and M obtained a decree in the suit for

a moiety of the share claimed by them. A took no steps to get such
decree set aside, but sued them to establish his right to such moiety
in virtue of his auction-purchase. It appeared that the Court which

passed the decree in favour of H and M did so without jurisdiction.
Held that, inasmuch as the suit in which such decree was made was tried

and determined by a Court having no jurisdiction, it could not be held

that A was bound to intocvene in it and dispute the claim preferred therein,
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or that he was bound by such decree, and that it could not be said that A
was bound to take steps to get such decree set aside by means of appeal, or

that because be bad omitted to do so, it had become binding on him, and
his suit was precluded.

Quaere, whether the doctrine of Us pendens applies in the case of a purchase
in execution of decree. ALI SHAH v. HUSAIN BAKHSH, 1 A. 588 ... 408

Local Government.
See ACT XV OF 1873 (N.W.P. AND OUDH MUNICIPALITIES), 1 A. 269.

Lunatic.

Bee ACT XXXV OF 1858e(LUNACY DISTRICT COURTS), 1 A. 476.

Master and Servant.

See CONTRIBUTORY NEGLIGENCE, 2 A. 756.

Maxims.
" In pari delioto potior est conditio possidentis

" See FRAUD, 1 A. 403.

Measure of Damages.
See ACT XV OF 1859 (PATENTS), 2 A. 368.

Medical Examination.

See HINDU LAW (MINORITY AND GUARDIANSHIP), l A. 549.

Memorandum of Appeal.

(1) See CIVIL PROCEDURE CODE (ACT VIII OF 1859), l A. 260.

(2) See COURT FEES ACT (VII OF 1870), 1 A. 552.

Mesne Profits.

(1) Trespass on land. Held by the majority of the Full Bench, that a

trespasser on the land of another should, in estimating the mesne profits
which the owner of the land is entitled to recover from him, be allowed
such costs of collecting the rents of the land as are ordinarily incurred

by the owner, where such trespasser has entered or continued on the land
in the exercise of a bona fide claim of right, but where he has entered or

continued ou the land without any bona fide belief that he was entitled so

to do, the Court may refuse to allow such costs, although he may still

claim all necessary payments, such as Government revenue or ground
rent.

Per STUART, O.J. Whether such trespasser is a trespasser bona fide or not,
he should be allowed such costs. ALTAF ALI v. LALJI MAL, 1 A. 518

(F.B.) = 2 Ind.Jur. 500 ... 357
(2) Bee CIVIL PROCEDURE CODE (ACT X OF 1877). 2 A. 651.

(3) See JURISDICTION (OF CIVIL COURT), i A. 448.

(4) See REGULATION XXXIV OF 1803 (INTEREST, CEDED PROVINCES), 2 A.

593.

Military Officer.

See STATUTE, 40 VICT , c. 7 (MUTINY ACT), i,A. 730.

Minor.

(1) See ACT IX OF 1861 (MINOR), 1 A. 428.

(2) See EXECUTION OF DECREE, l A. 568.

(3) See HINDU LAW (MINORITY AND GUARDIANSHIP), 1 A. 549.

(4) See MUHAMMADAN LAW (MINORITY AND GUARDIANSHIP), 1 A. 533, 598.

(5) See MUHAMMADAN LAW (PRE-EMPTION), i A. 207.

Miscellaneous Proceedings.

See CIVIL PROCEDURE CODE (ACT xxiii OF 1861), i A. 178, 180.

Mischief.

Bee PENAL CODE (ACT XIYV* OF i860), 2 A. 101.

Misjoinder.

(1) Bee CESS, 1 A. 444.

(2) Bee CONTRIBUTION, 1 A. 455.

(3) See SPECIFIC RELIEF ACT (I OF 1877), 1 A. 555.
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Bee EVIDENCE ACT (I OF 1972), l A. 53 ;
2 A. 625.

Mistake,

(1) See CIVIL PROCEDURE CODE (ACT XXIII OF 1861), l A, 388.

(2) Bee CONTRACT (ACT IX OF 1872), 1 A. 79 ; 2 A. 671.

Mitakshara,

Bee HINDU L^w (STRIDHAN), l A. 661.

Money Decree.

(1) Mortgage-rights not conveyed by sale of money-decree.The purchaser of a

single money-decree passed on a bond hypothecating property does not

merely by bis purchase acquire a lien upon the property. GANFAT BAI
v. SABUPI, i A. 446 ... 806

(2) Sale in execution Bond Mortgage Money-decree Condition against
alienation. Nothing passes to the auction-purchaser at a sale in execu-
tion of a money-decree but the right, title, and interest of the judg-
ment debtor at the time of the sale.

Where, therefore, the holder of a simple mortgage-bond obtained only a

money-decree on the bond, in execution of which the property hypothecated
in the bond was brought to sale and was purchased by him, he could not
resist a claim to foreclose a second mortgage of the property created prior
to its attachment and sale in execution of his decree. The view of the
Pull Bench of the Calcutta High Court in Momtazooddeen Mahomed v.

Rajcoomar Dass and the decision in Ramu Naikan v. Subbaraya Mudali
dissented from.

Held further that the holder of the money-decree in this case could not avail

himself of a condition against alienation contained in his bond to resist

the foreclosure. KHUB CHAND v. KALIAN DAS, 1 A. 240 (P.B.) ... 162

(3) See CHARGE, l A. 433.

(4) Bee REGISTRATION ACT (XX of 1866), 1 A. 236.

Mortgage.
l. GENERAL.
2. BY CONDITIONAL SALE.
3. CONTRIBUTION.
4. FORECLOSURE.
5. REDEMPTION.
6. SIMPLE.
7- USUFRUCTUARY.

1. General.

(1) Condition against alienation. Jga^e B a bond for the payment of money in

which he hypothecated certain immoveable property as security for such

payment, covenanting not to sell or transfer such property until the mort-

gage-debt had been paid. In breach of this condition he granted M a lease

of his rights and interests in such property for a term of twelve and a half

years. B, having sued on such bond and obtained a decree charging such

property with the satisfaction of the decree, sued M and J (or the

cancelment of the lease and a declaration that it would not be binding on
the purchaser at a sale in the execution of the decree, alleging that the
lease bad been granted to defeat the execution of the decree. The High
Court refused, in view of its decision in Chunni v. Thakur Das, to

interfere with the decree of the lower Court giving B such a declaration,

MUL CHAND v. BALGOBIND, l A. 610 ... 424

(2) Condition against alienation Auction-purchaser. A transfer of mortgaged
property made in contravention of a condition not to alienate is not

absolutely void, but voidable in so far as it is in defeasance of the

mortgagee's rights.

Where, in contravention of a condition not to alienate, the mortgagor had
transferred his proprietary right in the mortgaged property to a third

person for a term of years, the Court declared that such transfer should
not be binding on a purchaser at the sale in execution of the decree obtain-

ed by the mortgagee for the sale of the property in satisfaction of the

mortgage- debt, unless such purchaser desired its continuance. CHUNI v.

THAKUR DAB, l A. 126 M 86
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(3) First and second mortgages Assignment by mortgagee Rights of assignee/).
In March, 1855, the proprietors of a certain share in a certain village mort-

gaged the share to R, giving him possession of the share, and stipulating
chat the mortgagee should take the profits of the share in lieu of interest

and that the mortgage should be redeemed on payment of the principal sum
without interest. In April 1865, R mortgaged his rights and interests under
the mortgage of March 1865, to S, retaining possession of the share. In
February 1869, the proprietors of the share again mortgaged it to R for a
further loan. Under this mortgage R was entitled to take the profits of

the share in lieu of interest, and the mortgage was redeemable on payment
both of the principal sum due thereunder and of that due under the mort-

gage of March 1865, without interest, or the mortgagors were entitled to

reaeem a certain portion of the share on payment of a proportionate
amount of such sums, without interest, on a particular day in any year.
In August, 1872, S obtained a decree on the mortgage of April 1865, direct-

ing the sale of R's rights and interests under the mortgage of March 1865,
in satisfaction of such decree. In May 1874, R assigned by sale to A7 his

rights and interests under the mortgage of February 1869, retaining posses-
sion of the saare. In April 1877, R's rights and interests under the mort-

gage of March 1865, were sold in execution of the decree of August 1872,
and were purchased by S who obtained possession of the share. Held in

a suit by .fr against S to obtain possession of the share in virtue of the

assignment of May 1874, that, under the circumstances of the case, S was
entitled as against N to the possession of the share as first mortgagee.
SAHAI PANDEY v. SHAM NARAIN, 1 A. 142 ... 641

(4) See ACT XVIII OF 1873 (N W.P. KENT), 1 A. 459.

(5) See CAUSE OF ACTION, 1 A. 325.

(6) See CHARGE, 2 A. 449.

(7) See HINDU LAW (ALIENATION), 2 A. 141.

(8) See MONEY DECREE, i A. 240.

(9) See REGISTRATION, 2 A. 392, 481.

(10) See REGISTRATION ACT (XX OF 1866), 1 A. 236.

(11) See REGISTRATION (ACT VIII OF 1871), 1 A 274, 442, 2 A. 40, 216.

(12) Bee REGULATION XXXIV OF 1803 (INTEREST, CEDED PROVINCES, 2 A.

593

(13) See RELEASE, 2 A. 554.

(14) See SUCCESSION ACT X OF 1865, 1 A. 710.

2. By conditional Sale.

See REGULATION XVII OF 1806 (THE BENGAL LAND REDEMPTION AND
FORECLOSURE), 1 A. 499.

3. Contribution.

(1) Suit for contribution Misjoinder. The purchaser of a share in a mortgaged
estate, who has paid off the whole mortgage-debt, in order to save the

estate from foreclosure, can claim from each of the mortgagors a contribu-

tion proportionate to his interest in the property, but he cannon claim
from the other mortgagors collectively the whole amount paid by him.
HIRA CHAND v. ABDAL, i A. 455 ... 312

(2) In March 1864, the owner of an estate mortgaged it as security for the pay-
ment of certain moneys. Subsequently portions of such estate were

purchased by the plaintiff and the defendants at an execution sale.

Subsequently again the mortgagee sued the mortgagor and the plaintiff

for the mortgage-money, claiming to recover it by the sale of the portion
of such estate purchased by the plaintiff. Having obtained a decree, the

mortgagee caused a portion of such portion to be sold in the execution of

the decree. In order to save the remainder of such portion from sale in

the execution of the decree, the plaintiff satisfied the judgment-debt.
The plaintiff then sued the defendants for contribution. Held that,

assuming that the mortgagee, by not including the defendants in his suit

upon the mortgage-bond, had put it out of bis power to proceed at law by
another suit on the basis of the same bond against the properties in the

possession of the defendants as purchasers, it did not follow that the

plaintiff's equitable right to recover a fair contribution from the defendants

on the ground of his having paid the whole debt due to the mortgagee was

tbereby invalidated. JAGAT NARAIN v. QUTUB HUSAIN, 2 A. 807 ... 1101
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(3) M, B, and N held mauza in D equal one-third shares, and M also held a share

in mouza A. On the 3rd January 1863, M and B mortgaged their shares
in mauza D to L to secure a loan of certain moneys. On the 16th March
1870, M, B, and N mortgaged mauza D to R to secure a loan of Rs. 600,
and on the same day, by a separate deed, they mortgaged mauza D, and
M mortgaged his share in mauza A to R to secure a loan of Rs. 1,600.
On the 8th December 1875, L obtained a decree for the sale of the shares
of M and B in mauza D for the satisfaction of the mortgage-debt due to

her. On the 18th April 1876, R obtained a decree for the realization of

the mortgage-debts due to him by the sale of mauza D and M' s share in

mauza A. On the 23rd October 1876, the shares of M and B in mauza
D were sold in execution of L's decree, and were purchased by R. A por-
tion of the purchase-money was applied to satisfy L's decree, and the

balance of it was deposited in Court. Instead of applying to the Court to

pay him this balance in execution of his decree, dated the 18th April 1876,
R attached and obtained payment of such balance in execution of a decree

for money which he held against M and B. On the 20th June 1877, B,
in execution of his decree, dated the 18th April, 1876, brought to sale N's
one-third share in mauz^D, and became its purchaser. On the 20th July
1877, R, in execution of a decree for money against M, brought to sale his

share in mauza A, and became its purchaser. Beld, in a suit by N against
R in which he claimed that the sum due by him under the two mortgages,
dated the 16th March 1870, and the decree dated the 18th April, 1876,

might be ascertained, and that, on payment of the amount so ascertained,
the sale of his one-third share in mauza D might be set aside, and such
share declared redeemed. Held that the sale of N's share in mauza D
could not be set aside.

Held also that, if it were shown that the sum realized by the sale of his

one-third share in mauza D exceeded the proportionate share of his

liability on the two mortgages, he was entitled to recover one moiety
of such excess as a contribution from mauza A.

As it appeared that there was such an excess the Court gave 2V a decree

for a moiety of such excess together with interest on the same from the

date of the sale of 2V's share at the rate of 12 per cent, per mensem, and
further directed that, if such moiety together with interest were not paid
within a cerf.ain fixed period, N would be at liberty to recover it by the

sale of the share in mauza A or so much thereof as might be necessary to

satisfy the debt. BHAGIRATH V. NAUBAT SINGH, 2 A. 115 ... 623

*- 4. Foreclosure.
(1) Joint-mortgage. Where a mortgage of an estate is a joint one and there is

no specification in it that any individual share or portion of a share of

such estate is charged with the repayment of any defined proportion of the

mortgage-money, but the whole estate is made responsible for the mort-

gage-money, it is not competent for the mortgagee to treat a sum paid
by one of the mortgagors as made on such mortgagor's own account in

respect of what might be calculated as his reasonable share of the joint
debt and to release his share from further liability. Where therefore in

the case of such a mortgage, the mortgagee, in taking foreclosure proceed-
ings, exempted the person and share of the mortgagor so paying and

proceeded only against the other mortgagors, and the mortgage having
been foreclosed sued the other mortgagors for the possession of their shares

of such estate, held that, the foreclosure proceedings being irregular, the

suit was not maintainable. CHANDIKA SINGH v. POHKAR SINGH, 2

A. 906. ... 1170

(2) Reg. XVII of 1S06. Where the whole of a mortgage-debt was due to the

persons claiming under the mortgage jointly and not severally, and a

person, entitled only to one moiety of the debt, foreclosed the mortgage as

to that moiety, and sued the different mortgagors for possession of a

moiety of their interests in the mortgaged property, in virtue of the

mortgage and foreclosure, held, that the foreclosure was invalid and tha

suits were not maintainble. BlSHAN DIAL v. MANNI RAM, 1 A. 297 = 1

Ind. Jur. 411 ... 203

(3) Subsequent mortgagee, entitled to notice of foreclosure See Regulation XVII
of 1806 (The Bengal Land Redemption and Foreclosure), I. A. 499.

(4) See MORTGAGE (CONTRIBUTION), I.A. 455.

<5) See REGULATION XVII of 1806 (BENGAL LAND REDEMPTION AND PORE-
CLOSURE), 2 A. 313.
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(1) Burden of proof as to ownership Act I of 1872, s. 113 Partial Relief.
The plaintiffs, averring that their ancestor had mortgaged three villages
to the ancestors of the defendants in 1842 for Rs. 2,500, putting the

mortgagees into possession, sued to recover possession of 15 biswas of each

village, asserting that the mortgage-debt had been redeemed from the

usufruct. The defendants, admitting the proprietary title of the ancestor

of the plaintiffs to the villages, alleged as to 10 biswas of each village that

they were sold to their ancestors in 1842 by him for Rs. 1,250, and as to

the other 10 biswas of each village, that they were subsequently mortgaged
to their ancestors by him for Rs. 14,000, borrowed by him from them for

the purpose of defending a suit arising out of the previous sale, which sum
had not been satisfied from the usufruct.

Held (STUART, C.J., dissenting), that the burden of proving the mortgage
of the 10 biswas of each village of which the defendants alleged the sale

lay on the plaintiffs.

Per STUART, O.J. contra.

Held also (STUART, C.J., and TURNER, J. dissenting) that the plaintiffs'

having failed to prove the averments on which their suit was based, were
not entitled to any relief in respect of that portion of the property in suit

of which the defendants admitted their possession as mortgagees.
Per STUART. C.J. and TURNER, J., contra. RATAN KUAR v. JIWAN
SINGH, 1 A. 194 (F.B.) ... 131

(2) Joint mortgage Purchase by mortgagee of a share in mortgaged property
Redemption of mortgage. Where all the proprietors of an estate joined in

mortgaging it. and the mortgagee subsequently purchased the share in

such estate of one of the mortgagors thereby breaking the joint character
of the mortgage, and one of the mortgagors sued to redeem his own share

and also the share of B, another of the mortgagors, held that he was
entitled to redeem his own share, but he could not redeem B's share

against the will of the mortgagee. KURAY MALv. PURAN MAL, 2 A. 565
= 4 Ind. Jur. 653 935

(3) Jurisdiction Suit for redemption of usufructuary mortgage Valuation of

suit Act VI of 1871, s. 22. The plaintiffs sued for the possession of certain

immoveable property, alleging that they had mortgaged such property to

the defendants, and that the mortgage debt had been satisfied out of the

profits of the property. The defendants set up a defence to the suit which
raised the question of the proprietary right of the plaintiffs to the property.
The value of the mortgagees' interest in the property was below Rs. 5,000,
the value of the mortgaged property exceeded that amount. On appeal to

the High Court from the original decree of the Subordinate Judge in the

suit it was contended that the appeal from that decree lay to the District

Court and not to the High Court. Held that the
"
subject-matter in

dispute," within the meaning of s. 22 of Act VI of 1871, wag the mortgage
and mortgagee's rights under it, and that, the value of this being only
Rs 2,000, the appeal should have been preferred to the District Court.
Second Appeal No. 1039 of 1877 dissented from. GOBIND SINGH v.

KALLU, 2 A. 778 ... 1080

(4) See APPEAL (GENERAL), 1 A. 620.

(5) See INTEREST, 1 A. 344.

(6) See LIMITATION, 1 A. 425.

(7) See LIMITATION ACT (IX OF 1871), 1 A. 117, 642, 655.

(8) See MORTGAGE (USUFRUCTUARY), l A. 524 ; 2 A. 455.

(9) See REGULATION VII OF 1825 (BENGAL, EXECUTION OF DECREES),
1 A. 431.

(10) See SURETY, 2 A. 582.

6. Simple.
(1) Suit for money charged on immoveable property. The obligor of a bond for

the payment of money gave the obligee a moiety of the profits of a certain

mauza up to the end of the current settlement and charged the other

moiety of such profits with the payment of such money. It was also

stipulated in such bond that the obligee should take the management of

such mauza, rendering accounts to the obligor, and that if the obligor
failed to pay such money when due, the obligee should remain in posses-
sion of the entire mauza until payment of all that was due. The original

obligor having died, his heir gave the obligee a second bond, in which he
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admitted the creation of the original charge and a certain further debt.

A portion of such further debt he undertook to pay on a certain date,

and he agreed that the balance due should be realized by the obligee from
a moiety of the profits of the mauza, according to the terms of the first

bond, and that the mauza should remain in the obligee's possession
until the amounts due under both bonds were realized by him, and that

he, the obligor, should have no power to sell, mortgage, or alienate the

mauza. Held in a suit by the obligee on the bonds that the bonds creat-

ed a mortgage only of the profits of the mauza and not of the mauza itself,

and accordingly that they did not entitle the obligee to a decree for the

gale of the mauza. GANGA PRASHAD v. KUSYARI DIN, 1 A. 61 1^ ... 425

(2) Usufructuary mortgage Hypothecation Suit for money charged on immove-
able property, M and S executed an instrument in favour of K and Q
in the following terms :

"
We, M and S, declare that we have mortgaged a

house situated in Ghaziabad, owned and possessed by us, fcr Us. 300, to

K and O, for two years : that we have received the mortgage money, and

nothing is due to us : that we have put the mortgagees in possession of the

mortgaged property : tbat eight annas has been fixed as the monthly
interest, in addition to the rent of tbe bouse, which we shall pay from
our own pocket. : that we promise to pay the aforesaid sum to the mort-

gagees within two yours, and redeem the mortgaged property, that if we
fail to pay the mortgage-money within two years, the mortgagees shall

be at liberty to recover the mortgage-money in any manner they please,"

Held per STUART, C. J. OLDFIELD, J., and STRAIGHT, J, (SPANKIE, J.

dissenting) in a suit upon this instrument to recover the principal sum
advanced by the sale of the house, that the instrument created a mort-

gage of the house as security for the payment of such principal sum.
PHUL KUAR v. MURLI DHAR, 2 A. 527 ... 909

(3) See CHARGE, l A 433.

(4) See CONTRACT ACT (IX OF 1872), l A. 275.

(5) See MONEY-DECREE, l A. 446.

(6) See REGISTRATION ACT (VIII OF 1871), 2 A. 96.

-7. Usufructuary.

(1) Redemption of mortgage
- Conditional decree. In a suit to recover possession

of certain lands founded on the allegation tbat the defendants had
obtained possession of them from the plaintiffs as usufructuary mortgagees,
and tbat the mortgage debt bad been satisfied from tbe usufruct of the

lands, the lower Court, although it found that the mortgage-debt had not
been satisfied as alleged, gave the plaintiffs a decree for possession
conditional on tbe payment of the balance of the mortgage-debt. Held

that, inasmuch as the defendants never rendered any accounts, and
inasmuch as no agreement had been made between the parties as to the

amount at which tbe profits of the land should be estimated, it was

impossible for the plaintiffs to have ascertained before suit what sum, if

any, was due by them, and seeing that, whether such decree was altered

or not, the plaintiffs might immediately pay the balance of tbe mortgage-
debt and demand possession, it was unnecessary to interfere with such
decree. SAHIB ZADAH v. PARMESHAR DAS, I A. 524 ... 361

(2) Usufructuary mortgage followed by sale Revival of mortgage by cancelment

of sale Redemption of mortgage Attachment in the execution of decree

Claim to attached property Effect of order under Act VIII of 1859, a. 246.

Z mortgaged in 1859 certain immoveable property, being joint ancestral

property, for a term of five years, giving tbe mortgagee possession of the

mortgaged property. In 1861 Z sold this property to the mortgagee,

whereupon the sons of Z sued their father and tbe mortgagee-purchaser,
to have the sale set aside as invalid under Hindu law, and in August 1364,
obtained a decree in the Sudder Court setting aside tbe sale. The
mortgagee- purchaser, remained, however, in possession of tbe property as

mortgagee. In May 1867, Z having sued the mortgagee for popsession of

the property on the ground that the sale had been set aside as invalid, tbe
.

High Court held that Z could not be allowed to retain the purchase- moripy
and to eject the mortgagee-purchaser, but must, be held estopped from

pleading that the sale was invalid. In November 1867, one A" having
caused the property to be attached and advertised for sale in the execution

of a decree which he held against Z and his sons, the mortgagee objected
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to the sale of the property on the ground that Z and bis sons had no
saleable interest in the property. This objection was disallowed by the
Court executing the decree, and the rights and interests of Z and his sons
were sold in the execution of the decree, K purchasing them. In 1878 K
sued, as the purchaser of the equity of redemption, for the redemption of

the mortgage of 1859. Held that K was entitled to redeem the property.
Held also that the mortgagee not having contested in a suit the order

dismissing his objection to the sale of the property in execution of E's

decree, be could not deny that K had purchased the rights and interests

remaining in the property to Z and his sons. Held also that the mort-

gagee had no lien on the property in respect of his purchase-money. Held
also that, it being stipulated in the deed of mortgage that the mortgagee
should pay the mortgagor a certain sum annually as

"
malikana,'" and the

mortgagee not having paid such allowance since the date of the sale the

plaintiff was entitled to a deduction from the mortgage-money of the sum
to which such allowance amounted. BASANT RAI v. KANANJI LAL, 2

A. 455 = 4 Ind. Jur. 583 ... 859

(3) By the terms of a deed of usufructuary mortgage the mortgagor accepted the

liability on account of any addition that might be made to the demand of

the Government at the time of settlement. During the currency of the

mortgage tenure the mortgagees, averring that they had to pay a certain

sum in excess of the amount of Government revenue entered in the deed
of mortgage from 1279 to 1281 Fasli, sued the mortgagor to recover such
excess. Held tbat, inasmuch as no settlement of accounts was contem-

plated or was necessary under the provisions of the deed of mortgage, and
such deed did not contain a provision reserving the adjustment of any
sums paid by the mortgagees in excess of the amount of the Government
demand at the time of tbe execution of such deed to the time when the

mortgage tenure should be brought to an end, the suit was not premature
and could be entertained. NIKKA MAD v. SULAIMAN SHIKOH GARDNER,
2 A. 193 676

(4) See APPEAL (GENERAL), 1 A. 620.

(5) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 252.

(6) See MORTGAGE (REDEMPTION), 2 A. 778.

(7) See MORTGAGE (SIMPLE), 2 A. 527.

Mortgagor and Mortgagee.

Estoppel Constructive Fraud. Mere silence on the part of a prior mortgagee
on hearing that the mortgagor is mortgaging the property a second time is

not such conduct as will amount to constructive fraud, and deprive him
of his right to priority as against the second mortgagee.

Neither does the mere fact that, being aware of the second mortgage, he
attests tbe execution of the mortgage-deed, amount to such conduct, where
his knowledge of the contents of tbe deed is not shown.

Where a prior mortgagee, however, attested the execution of the deed mort-

gaging the property a second time, and being aware of the contents of the

deed, kept silence, and thus led tbe second mortgagee to think that the

property was not encumbered and to advance his money on the security of

it, which the second mortgagee would not have done had he been aware of

the existence of the prior mortgage, such silence was held to be conduct
which amounted to constructive fraud on tbe part of the prior mortgagee
and deprived him of his right to priority. SALAMAT ALI v, BUDH
SINGH, 1 A. 303= 1 Ind. Jur. 314 & 385 ... 207

Muhammadan Law.
1. CUSTOM.
2. DIVORCE.
3. DOWER.
4. GIFT.
5, INHERITANCE.
6. MINORITY AND GUARDIANSHIP.
7, PRE-EMPTION.
8, WIDOW.

1. Custom.
See MUHAMMADAN LAW (PBE-EMPTION), 1 A. 567.
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Ilusband and wife Repudiation by ambiguous expression Custody of minor
children, Where a Muhammadan said to his wife, when she insisted

against bis wish on leaving his house and going to that of her father, that

if she went she was hi-? paternal uncle's daughter, meaning thereby that

he would not regard her in any other relationship and would not receive

her back as his wife, held that the expression used by the husband to the

wife, being used with intention, constituted, under Mubammadah law, a

divorce which became absolute if not revoked within the time allowed by
that law.

Held also, the divorce having become absolute, the parties being Sunnis,
that the husband was not entitled to the custody of his infant daughter
until she had attained the age of puberty. HAMID AH v. IMTIAZAN, 2

A. 71 ... 593

3. Dower.

(1) Conjugal rights Act VI ol 1871, s. 24. When a Muhammadan sues his wife

for restitution of conjugal rights, such suit is to be determined with refer-

ence to Muhammadan law and not with reference to the general law of

contract. Under Muhammadao law, if a wife's dowar is
"
prompt," she

is entitled, when her husband sues her to enforce his conjugal rights, to

refuse to cohabit with him. until he has paid her her dower, and that

notwithstanding that she may have left his house without demanding her
dower and only demands it whim he sues, and notwithstanding also that

she and her husband may have already cohibited with consent since their

marriage.
When at the time of marriage the payment of dower has not baen stipulated

to be
"
deferred," payment of a portion of the dower must be considered

"
prompt." Tho amount of such portion is to be determined with refer-

ence to custom. Where there is no custom, it must be determined by the

Court, with reference to the status of the wife and the amount of the

dower.
Where a Court following this rule determined that one-fifth only of a dower

of Rs. 5,000 not stipulated to be
"
deferred

" must be considered
"
prompt,"

inasmuch as the wife had been a prostitute and came of a family of prosti-

tutes, it exercised its discretion soundly. ElDAN v. MAZHAR HUSAIN,
1 A. 483 = 2 Ind. Jur. 389 ... 332

(2) Restitution of Conjugal rights. A Muhammadan cannot, according to

Mubammadan law, maintain a suit against his wife for restitution of con-

jugal rights, even after suoh consummation with consent as is proved by
cohabitation for five years, where the wife's dower is

"
prompt

" and has
not been paid. WlLAYAT HUSSAIN v. ALLAH RAKHI, 2 A. 831 ... 1117

(3) Under Mubammadan law, when on marriage it is not specified whether a
wife's dowec is prompt or deferred, the nature of the dower is not to be

determined with reference to custom, but a portion of it must be

considered pnmpt. The amount to be considered prompt must be deter-

mined with reference to the position of the wife and the amount of the

dower, what is customary being at the same time taken into consideration.

TAUFIK-UN-NISSA v. GHULAM KAMBAR, i A. 506 ... 348

(4) Where a Mubammadan Shia), on his marriage, being in poor circumstances,
fixed a

"
deferred " dower of Rs. 51,000 upon his wife, atd died without

leaving sufficient assets to pay such dower, and his wife sued to recover

the amount of such dower from his estate held by STUART, C.J.,

(PEARSON, J., didsenting) that, it being nowhere laid down absolutely
and expressly by any authority on the Muhammadan law that, however

large the dower fixed may be, tbe wife is entitled to recover the whole of it

from her husband's estate, without reference to his circumstances at tbe

time of marriage or tbe value of his estate at his death, the plaintiff was

only entitled, under the circumstances, to a reasonable amount of dower.
Held by tbe Full Bench, on appeal from the decision of STUART, C.J., that

a Muhammadan widow was entitled to the whole of the dower which her

deceased buaband bad on marriage agreed to give her, whatever it might
amount to, and whether or not her husband was comparatively poor when ,

he married, or bad not left assets sufficient to pay the dower-debt. 8UQRA
BlBI v. MABUMA Him, 2 A. 573 = 5 Ind. Jur. 95 ... 940

(5) See MUHAMMADAN LAW (GIFT), 2 A. 854.
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(1) Dower. Held that the provisions of the Mubammadan law applicable to gifts

made by persons labouring under a fatal disease do not apply to a so-called

gift made in lieu of a dower-debt, which is really of the nature of a sale.

GHULAM MUSTAFA v. HURMAT, 2 A. 854 ... 1134

(2) A defined share in a landed estate is a separate property, to the gift of which
the objection which attaches under Mubamtnadan Law to the gift of

joint and undivided property is inapplicable. JlWAN BAKHSH v. IMTIAZ
BEGAM, 2 A. 93 ... 608

5. Inheritance.

(1) See EVIDENCE ACT (I OP 1872), 2 A. 625.

(2) See MUHAMMADAN LAW (MINORITY AND GUARDIANSHIP), 1 A. 57, 533.

6. Minority and Guardianship.
(1) Custody of Minor Guardian. Held where the plaintiff sued for the custody

of her minor sister, as her legal guardian under Mubammadan Law, that

the fact of tha plaintiff being a prostitute was, although she was legally
entitled to the custody of such minor, a sufficient reason for dismissing
the suit in the interests of such minor. ABASI v. DUNNE, 1 A. 598 ... 414

(2) Inheritance Minor- Justice, equity, and good conscience Act VI of 1871,
s. 24. B, being in possession of certain real property on her own
account, and on account of her nephew and niece, minors, of whose persons
and property she had assumed charge in the capacity of guardian, sold the

property, in good faith, and for valuable consideration, in order to liqui-
date ancestral debts and for other necessary purposes and wants of herself

and the minors. Held that under Muhammadan Law and according to

justice, equity, and good conscience, the sales were binding on the minors.
HASAN ALI v. MEHDI HUSAIN, i A. 533 368

(3) Inheritance Minor. Two of the widows of a deceased Muhammadan sold

a portion of his real estate to satisfy decrees obtained by creditors of the

deceased against them as bis representatives. The sale-deed was executed

by them on behalf of the plaintiff, a daughter of the deceased, she being a

minor, in the assumed character of her guardians.
Held, if the plaintiff was in possession, and was not a party to or properly

represented in, the suits in which the creditors obtained decrees, she could
not be bound by the decrees nor by the sale subsequently effected, and she
was entitled to recover her share, but subject to the payment by her of

her shara of the debts for the satisfaction of which the sale was effected.

HAMIR SINGH v. ZAKIA, i A. 57 (F.B.) ... 38

(4) Bee MUHAMMADAN LAW (DIVORCE), 2 A. 71.

7. Pre-emption.
(1) Act VI 0/1871, s. 24. The right of pre-emption being a right weak in its

nature, where such right is claimed under Muhammadan law, it should
not be enforced except upon strict compliance with all the formalities

which are prescribed by that law
Under Muhammadan law the

"
talab-i-mawasabat " or immediate claim to

the right of pre-emption should be made as soon as the fact of the sale is

known to the claimant, otherwise the right is lost, and it was consequently
held that the plaintiff, having failed to make the

" talab-i-mawasabat
"

until twelve hours after the fact of the sale became known to him, had lost

his rigbt of pro emption. ALI MUHAMMAD v. TAJ MUHAMMAD, 1 A. 283. 192

(2) Contract Custom -
Wajib -ul-arz Special Appeal. Where the existence in

a certain village of the right of pre-emption was recorded in the village

administration-paper as a matter of agreement and not of custom, and a

suit was brought to enforce such right founded on the agreement, and was
tried and determined in the lower Court as so founded, the plaintiff could
not in special appeal claim such right as a matter of custom in virtue of

the entry.
A claim to the right of pre-emption founded on a special agreement does not

exclude a claim to such right founded on Muhammadan law. MARATIB
AW v. ABDUL HAKIM, i A. 567 ... 393

(3) Hindu vendor Act VI of 1871, s. 24. Held (STUART, C. J., and PEARSON,
J., dissenting! that where the vendor is a Hindu a suit to enforce a right
of pre-emption founded upon Muhammadan law is not maintainable Per

STUART, O.J , and PEARSON, J., contra. DWARKA DAS v. HUSAIN
BAKHSH, i A. 564 (F.B.) ... 391
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(4) Minor Legal disability Limitation Act IX of 1871, s. 7 and sch, ii, cl. 10.

The provisions of s. 7 of Aot IX of 1871 are applicable in computing the

period of limitation in suits to enforce a right of pre-emption.
Where a condition for pre-emption contained in a record-of-rights was

intended to take effect at the time of a sale and its language implied that
the co-sharers in whose favour it was made were to be persons who wera

competent at that time to make a binding contract to accept or refuse an
offer, no right of pre-emption accrued under the condition to a co-sharer
who was a minor at the time of a sale and unrepresented by any person
competent to conclude a binding contract on bis behalf, whether it was
assumed that the condition arose out of special contract or general usage.
RAJA RAM v. BANSI, 1 A. 207 ... 140

(5) Under Mubammadan law the legal forms to be observed under that law by a

person claiming a right of pre-emption may be observed on behalf of such
person by an agent or manager of such person.

The right of pre-emption may be claimed after a sale notwithstanding there
has been a refusal to purchase before the sale, where there has been no
absolute surrender or relinquisbment 01 the right, and such refusal has
been made simply in consequence of a dispute as to the actual price of the

property. ABADI BEGAM v. IMAM BEGAM, 1 A. 521 ... 360

(6) Where a dwelling house was sold as a house to be inhabited as it stood with
the same right of occupation as the vendor had enjoyed, but without the

ownership of the site, held that a right of pre-emption under Muhamma-
dan law attached to such house. ZAHUB v. NUR ALI, 2 A. 99 ... 612

8.-Widow.
See MAHOMEDAN LAW (MINORITY AND GUARDIANSHIP), i A. 57.

Multifarious Suit.

See COURT FEES ACT (VII OF 1870), 1 A. 552
;
2 A. 676, 682.

Municipal Committee.
See ACT XV OP 1873 (N.W.P. AND OUDH MUNICIPALITY), 1 A. 557 ; 2 A. 96.

Murder.
See PENAL CODE (ACT XLV OF i860), 2 A. 33.

Native Indian British Subjects.
See ACT XI OF 1872 (FOREIGN JURISDICTION AND EXTRADITION), 2 A. 218.

Negligence.
(1) Causing death by See PENAL CODE (ACT XLV OF 1860), 2 A. 766.
(2) See RAILWAYS ACT (XVIII OF 1854), 1 A. 60.

Non-appearance.
Of defendant See COURT FEE, 2 A. 318.

Note or Memorandum.
See LIMITATION ACT (TX OF 1871), 2 A. 641.

Notice.

(1) Of suit See ACT XV OF 1873 (N. W. P. AND OUDH MUNICIPALITIES),
1 A. 269.

(2) See RAILWAYS ACT (XVIII OF 1854), i A. 60.

Nuncupative Will.

See PRIVY COUNCIL, 1 A. 688.

Obstruction.

See ENCROACHMENT, i A. 249.

Occupancy Right.

Act XVIII of 1873, ss. 7. 9 Sale of proprietary rights in a mahal Right of occu-

pancy- Ex-proprietary tenant. The right of occupancy whioh a person

losing or parting with the proprietary rights in a mahal acquires, under

s. 7 of Act XVIII of 1873, in the land held by him as sir in such mabal at

the date of such loes or parting is a saleable interest.

Held, where such a right was sold by private sale, that it was transferable,

s. 9 of Act XVIII of 1873 notwithstanding. A deed executed by a village
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proprietor purporting to transfer his share in the village including his

sir-land and ex proprietary right divests such proprietor of the ex-proprie-
tary right conferred by s. 7 of Act XVIII of 1873. MARKUNDI DIAL v.

RAM BAEAN RAI, 2 A. 735 ... 1051

Occupancy-tenant.
(1) Right of See ACT XVIII OF 1873 (N.W.P. RENT), 1 A. 353.

(2) See ACT XVIII OP 1873 (N.W.P. RENT), 1 A. 547; 2 A. 145.

Offence.

(1) Against public justice See CRIMINAL PROCEDURE CODE (ACT X OP 1872),
1 A. 159, 162, 625.

(2) In contempt of Court See CRIMINAL PROCEDURE CODE (ACT X OF 1872),
1 A. 129, 162, 625.

Oral Evidence.

See REGISTRATION ACT (VIII OF 1871;. l A. 442.

Pardon.

See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 2 A. 260.

Parol Evidence.

(1) See CLAIM, 1 A. 440.

(2) See REGISTRATION ACT (VIII OF 1871), l A. 442.

Partial Relief.

Sae MORTGAGE (REDEMPTION), l A. 194.

Particulars.

See ACT XV OF 1859 (PATENTS), 2 A. 368.

Parties.

(1) Act VIII of 1859, ss. 256, 257 Act XV of 1877. s. 22 -Substitution or addition

of new appellant or respondent Appellate Court, powers of State in

execution of decree Suit for recovery nf purchase-money Caveat emptor
Irregularity- An appellate Court has a discretionary power to substitute

or add a new appellant or respondent after the period of limitation prescrib-
ed for an appeal.

The right, title and interest of G in certain immoveable property was
attached and notified for sale in the execution of a money-decree held by
T. It was also attached and notified for sale in the execution of a money-
decree held by S and R. The same date was fixed for both sales. The
officer conducting sales first sold the property in execution of T's decree
and T purchased the property. He then sold the property in execution of

the decree held by S and R, and K purchased the property. The Court

executing the decrees confirmed the sale to T, granting him a sale certifi-

cate, and disallowing K's objection to the confirmation. It also confirmed
the sale to K, ordering the purchase-money to be paid to S and R, and
disallowing K's objection to the confirmation ; but it refused to grant K a
sale certificate on the ground that, as the sale to T had been confirmed
and a sale certificate granted to him, it could not give K possession of the

property. In a suit by K against S and R to recover his purchase-money,
held, distinguishing the suit from ihe cases in which it had been held that,
when the right, title and interest of a judgment-debtor in a particular

property is sold, there is no warranty that he hs any right, title, or

interest, and therefore the auction-purchaser cannot recover his purchase-

money, if it turns out that the judgment-debtor had no interest in the

property, that the rule of caveat emptor did not apply, and the suit was
maintainable.

The provisions of s. 257 of Act VIII of 1859 apply to applications made
under s. 256 of that Act and to those only.

Held, therefore, that, inasmuch as K objected to the confirmation of the
sale to him on the ground that the Court was not competent to confirm a

sale which had by its previous order been nullified, and not on any of the

grounds mentioned in s. 256 of Act VIII of 1859, K was not precluded by
the terms of s. 257 of that Act from maintaining his suit.

Where the Court executing two decrees made separate orders directing the

sale on the same date of certain immoveable property in execution of such

decrees, the officer conducting sales was not bound to sell such property
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once for all in execution of both decrees, and his selling such properly
separately was therefore not an irregularity in conduct of the sales. THE
COURT OF WARDS v. GAYA PRASAD, 2 A, 107 ... 618

(2) Non-joinder of parties Rejection of plaint. A suit was instituted by one
only of the partners of a firm in respect of a cause of action which had
accrued to all jointly. Notwithstanding that objection to the non joinder
of the other partners was duly taken, the plaintifi contended himself with
putting in a petition on behalf of the other partners intimating their will-

ingness that the suit should proceed in the sole name of the plaintiff,
instead of applying to the Court to add the other partners as plaintiffs.
In appeal the High Cocrt admitted the objection, and refused, under the
circumstances, to add the other partners as plaintiffs. DULAR CHAND v.
BALAAM DAS, i A. 453 ... 3^

(3) To ft suit See CIVIL PROCEDURE CODE (ACTX OF 1877), 2 A. 264.

(4) To a suit Political Agent Superintendent of Raj. A suit for property
belonging to the Raja of Kota was brought in the name of the "

Political

Agent and Superintendent of the Kota State on the part of the Govern-
ment of India." Held that if the Raja was the proprietor of the property,
he should have been the plaintiff, or, if his right and interest therein
had passed to Government, the Government should have been the plaintiff,
but the Political Agent and Superintendent of the Kota State was not
entitled to sue for the property. GlRDHARI DAS v. POWLETT, 2 A. 690 1020

(5) See CHEQUE, 2 A. 754.

(6) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 487, 738, 904.

Partition.

See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 2 A. 619.

Patent.

See ACT XV OF 1859 (PATENTS), 2 A. 368.

Pattidari Estate.

See CIVIL PROCEDURE CODE (ACT XXIII OF 1861), i A. 272, 277.

Pauper Petition.

See COURT-FEES, 2 A. 241.

Pauper Suit.

0) See CIVIL PROCEDURE CODE (ACT vin OF 1859), i A. 230.

(2) See CIVIL PROCEDURE CODE (ACT X OF 1877), 1 A. 745.

(3) See COURT-FEES, 1 A. 596 ; 2 A. 196.

Penal Code (Act XI.V of 1860).

(1) S. 20 See APPEAL (SPECIAL APPEAL), 1 A. 535.

(2) Ss. 59, 377 Punishment Transportation in lieu of imprisonment When
an offence is punishable either with transportation for life or imprisonment
for a term of years, if a sentence of transportation'for a term less than life

is awarded such term cannot exceed the term of imprisonment. QUEEN
v NAIADA, i A. 43 (F.B.) ... 29

(3) S. 65 See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 1 A. 461.

(4) S. 71 See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 2 A. 644.

(5) Ss. 71, 146, 147, 319, 323 Offence made up of several offences--Rioting
Hurt. Rioting and causing hurt in the course of such rioting are distinct

offences, and each offence is separately punishable. EMPRESS OF INDIA
v. RAM ADHIN. 2 A. 139 ... 639

(6) S. 75 Punishment. Held that, where a person commits an offence punish-
able under cb. XII or oh. XVII of the Indian Penal Code punishable with
three years' imprisonment, and, previously to his being convicted of such
offence, commits another such offence punishable under either of such

chapters, he is not subject on being convicted of the second offence to the

enhanced punishment provided in s. 75 of the Indian Penal Code.
EMPRESS OF INDIA v. MEGHA, i A. 637 ... 444

(7) S. 161 Attempt to obtain nn illegal gratification Act X c/1872, ss 218, 351
Wartnnt case Defence Right of accused pe.rson to cross-examine the

witnesses for the prosecution Power of the Court to summon material

witnesses, To ask for a bribe is an attempt to obtain one, and a bribe

may be asked for as effectually in implicit as in explicit terms.

Where, therefore, B, who was employed as a clerk in the pension department,
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in an interview with A, who was an applicant for a pension, after refer-

ring to his own influence in that department and instancing two cases in

which by that influence increased pensions had been obtained, proceeded
to intimate that anything might be effected by

"
karrawai,

" and on the
overture being rejected concluded by declaring that A would rue and
repent the rejection of it, held that the offence of attempting to obtain a

bribe was consummated.
The charge having been read to the accused person he stated his defence to

the same, upon which the Magistrate, the witnesses for the prosecution
being in attendance, called upon the accused to cross-examine them. The
accused refused to do so until he had examined the witnesses for the
defence who were not in attendance.

The Magistrate then discharged the witnesses for the prosecution and
adjourned the trial for the production of the witnesses for the defence.

Held, per SPANKIE, J., that the accused was not entitled to have the witness-

es for the prosecution summoned, Jn order that they might be cross-

examined by the accused on the date fixed for the examination of the wit-

nesses for the defence.

Held, also per SPANKIE, J., that the Magistrate was empowered to record

both oral and documentary evidence after the witnesses for the defence

had been examined. EMPRESS OF INDIA v. BALDEO SAHAI, 2 A, 253... 717

(8) Ss. 161, 165 Public servant Illegal gratification Acceptance of present.

K, a police-officer, employed in a Criminal Court to read the diaries of

cases investigated by the police and to bring up in order each case for trial

with the accused and witnesses, after a case of theft had been decided by
the Court in which the persons accused were convicted, and a sum of

money, the proceeds of the theft, had been made over by the order of the

Court to the prosecutor in the case, asked for and received from the prose-
cutor a portion of such money, not as a motive or reward for any of the

objects described in s. 161 of the Indian Penal Code, but as
"
dasturi "

Held that K was not, under these circumstances, punishable under s. 161

of the Indian Penal Code, but under s. 165 of that Code. EMPRESS OF
INDIA v. KAMPTA PRASAD, 1 A. 530 = 2 Ind. Jur. 466 ... 366

<9) S- 174 Act X>/ 1872, ss. 171, 473 Contempt of Court.- Where a settlement

officer, who was also a Magistrate, summoned, as a settlement officer, a

person to attend his Court, and such person neglected to attend, and such

officer, as Magistrate, charged him with an offence under s. 174 of the

Indian Penal Code, and tried and convicted him on his own charge, held

that such conviction was, with reference to ss 171 and 473 of Act X of

1872, illegal. EMPRESS OF INDIA v. SOKHARI, 2 A. 405 ... 823

(10) Ss. 188, 441 Public Ferry -Criminal Trespass Regulation VI of 1819,

s. 6 Disobedience to order duly promulgated by public servant Act VIII

of 1851. A person plying a boat for hire at a distance of three miles from
a public ferry cannot be said, with reference to such ferry, to commit
" Criminal trespass

" within the meaning of that term ins. 441 of the

Indian Penal Code.

If, when directed by the order of a public servant, duly promulgated to him,
to abstain from plying a boat for hire at or in the immediate vicinity of a

public ferry, a person disobeys such direction, he renders himself liable

to punishment under the Indian Penal Code. MUTHRA v. JAWAHIR,
1 A. 527 ... 364

(11) S3. 192, 193, 414 Bee CRIMINAL PROCEDURE CODE (ACT X OF 1872),
1 A. 379.

(12) 8. 193, Offender under, whether an offence in contempt of Court See

CRIMINAL PROCEDURE CODE (ACT x OF 1872), i A. 6'25.

(13) Ss. 193, 195, 211, 218 See CRIMINAL PROCEDURE CODE (ACT X OF 1872),

2 A. 398.

(14) Ss. 193, 471- See CRIMINAL PROCEDURE CODE (ACT X OP 1872), 2 A. 533.

(15) Ss. 193, 511 Attempt Fabricating false evidence. M instigated Z to

personate C and to purchase in C's name certain stamped paper, in conse-

quence of which the vendor of the stamped paper endorsed C's name on

such paper as the purchaser of it. M acted with the intention that such
endorsement might be used against C in a judicial proceeding. Held
that the offence of fabricating false evidence bad been actually committed,
and that M was properly convicted of abetting the commission of such

offence. EMPRESS OF INDIA v. MULA, 2 A. 105 ... 616
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(16) Ss. 196, 271 See CRIMINAL PROCEDURE CODE (ACT X OP 1872), 1 A.

129.

(17) S. 201. K and B, having caused the death of J in a field belonging to B,
removed J's dead body from that field to his own field with tbe intention
of screening themselves from punishment. K was convicted on these facts

of an offence under s. 201 of the Penal Code. Held that that section re-

ferred to persons other than tbe actual offenders, and K could not there-

fore properly be punished under that section for what he had done to

screen himself from punishment. Also that, as a matter of fact, he did
not by removing J's corpse from one field to another cause any evidence of

J's murder, which that corpse afforded, to disappear, and his act, although
his object may have been to divert suspicion from himself and B, did not
constitute the offence defined iu that section. EMPRESS OF INDIA v.

KISBNA, 2 A. 713 = 5 Ind. Jur. 325 ... 1Q36
(18) S, 211 False charge, To constitute the offence of making a false charge,

under s, 211 of the Indian Penal Code, it is enough that the false charge
is made though no prosecution is instituted thereon. EMPRESS OP INDIA
v. ABDUL HASAN, 1 A. 497 = 2 Ind. Jur. 463 ... 342

(19) S 211 False Charge To constitute the offence of making a false charge
under S 211 of the Indian Penal Code, it is enough that the false charge
is made and that the charge is not pending at the time of the offender's

trial. EMPRESS OF INDIA v. SALIK, l A. 527 ... 354
(20) Ss. 299, 304, 321, 323 Culpable homicide not amounting to murder

Voluntarily causing hurt Spleen disease. Where a person burr, another,
who was suffering from spleen disease, intentionally, but without tbe
intention of causing death, or causing such bodily injury as was likely to

cause death, or the knowledge that he was likely by his act to cause

death, and by his act caused tbe death of such other person, held that he
was properly convicted under s. 323 of the Indian Penal Code of

voluntarily causing hurt. EMPRESS OF INDIA v. FOX, 2 A. 522 ... 905
(21) S. 302 See" ACT XVII OF 186-2 (REPEALING ENACTMENTS RELATING

TO CRIMINAL LAW), i A. 599.

(22) 8. 302 Murder Sentence Judgment Reference to High Court Act X of

1812, ss 271, 287, 464. L, C, K, and D conspired to kill S. In

pursuance of such conspiracy Zr first and then C struck S on the head
with a lathi and S fell to the ground. While S was lying on the ground
K and D struck him on the head with their lathis. Held (STUART, C. J.,

dissenting) that, inasmuch as K and D did not commence the attack on
S and it was doubtful whether S was not dead when they struck him,
transportation for life was an adequate punishment for their offence-

Observations by STUART, C-J., on the impropriety of a judicial officer

adding a
"
note "

to his judgment in his criminal case impugning the
correctness of tbe conclusion be bag arrived at on the evidence in such
case. EMPRESS OF INDIA v. CHATTAR SINGH, 2 A. 33 = 3 Ind Jur. 281 566

(23) Ss. 304, 304 A, 322, 325 Culpable homicide not amounting to murder

Voluntarily causing hurt - Causing death by negligence Spleen disease.

B voluntarily caused hurt to N, who was suffering from spleen disease,

knowing himself to be likely to cause grievous hurt, but without the

intention of causing death, or causing f-uch bodily injury as was likely to

cause death, or the knowledge that be was likely by his act to cause death,
and caused grievous hurt to N, from which N died. Held that B ought
not to be convicted under S. 301 A of the Indian Penal Code of causing
death by negligence, but under s. 325 of that Code of voluntarily causing
grievous burt. EMPRESS OF INDIA v O'BRIEN, 2 A. 766 ... 1072

(24) Ss. 304. 317 Exposure of child Culpable homicide. Where a mother
abandoned her child, with the intention of wholly abandoning it, and

knowing that such abandonment was likely to cause its death, and the

child died in consequence of the abandonment, held, that she could not be

convicted and punished under s. 304 and also under e. 317 of the Indian
Penal Code, but B. 304 only. EMPRESS OF INDIA v B*.NNI, 2 A. 349 ... 784

(26) Ss. 363. 417, 420 See CRIMINAL PROCEDURE CODE (ACT X OP 1872),
2 A 570.

(26) S. 370 Buying or disposing of a pirson as a slave. R, having obtained

possession of D, a girl about eleven years of age, disposed of her to a third

person, for value, with intent that such person should marry her, and such

person received her with that intent. Held that R oould not be convicted
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of disposing of D as a slave under s. 370 of the Indian Penal Code. EM-
PRESS OF INDIA v. RAM KUAR, 2 A. 723 (F-B.) ... 1043

(27) SB- 372, 373 Buying or selling minor for the purpose of prostitution, etc.

Certain persons, falsely representing that a minor girl of a low caste was a

member of a higher caste, induced a member of such higher caste to take
her in marriage and to pay money for her in the full belief that such re-

presentation was true. Held, per STUART, C.J., that such persons could
not be convicted, on these facts, of offences under as. 372 and 373 of the
Indian Penal Code. Per OLDFIELD, J., and STRAIGHT, J

, that, if such

girl was disposed of for the purpose of marriage, it could not be said, because
the marriage might be invalid under Hindu law, that such persons acted

with the intention that she should be employed or used for the purposes of

prostitution or for any unlawful and immoral purpose, or that they knew
it to be likely that she would ba employed or used for such purpose, and

consequently they could not be convicted of an offence under those

sections. Per PEARSON, J., and SPANKIE, J., that, such girl having been

disposed of for the purpose of marriage, although tbe marriage might be

objectionable under Hindu law, it did not appear that it was wholly
invalid, and therefore such intent or knowledge could not certiinly be

presumed, and such persons could not be convicted of offences under those

sections. EMPRESS OF INDIA v. SRI LAL, 2 A. 694 (F.B.) ... 1023

(28) Ss. 378. 411 See ACT VI OF 1864 (WHIPPING), 1 A. 666.

(29) 8s. 380. 457 See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 1 A. 413.

(30) Ss. 4-25, 441 Act X of 1872, s. 454 Criminal Trespass Mischief It a

person enters on land in the possession of another in the exercise of a bona

fide claim of right, and without any intention to intimidate, insult, or

annoy such other person, or to commit an offence, then though he may
have no right to the land he cannot be convicted of criminal trespass.

So also, if a person deals injuriously with property in the bona fide belief that

it is his own, he cannot be convicted of mischief.

The mere assertion, however, in such cases of a claim of right is not in itself

a sufficient answer to charges of criminal trespass and mischief. It is the

duty of tbe Criminal Court to determine what was the intention of the

alleged offender, and if it arrives at the conclusion that he was not acting
in the exercise of a bona fide claim of right, then it cannot refuse to con-

vict the offender, assuming that the other facts are established which
constitute the offence.

Where a person committed a trespass with the intention of committing
mischief, thereby committing criminal trespass, and at the same time
committed mischief, held that such person could not, under cl. iii of s. 454
of Act X of 1872, receive a punishment more severe than might have been
awarded for either of such offences. The provisions of that law do not in

such a case prohibit the Court from passing sentence in respect of each
offence established. EMPRESS OF INDIA v. BUDH SINGH, 2 A. 101 ... 613

(31) S. 441 Criminal trespass. Certain immoveable property was the joint
undivided property of C. G and a certain other person R obtained a decree

against G for the possession of such property, and such property was deli-

vered to him in the execution of that decree in accordance with the provi-
sioos of s 264 of Act X of 1877. C, in good faith, with the intention of

asserting her right, and without any intention to intimidate, insult, or

annoy R, or ti commit an offence, and O, in like manner, with the

intention of asserting the right of his co-owners, remained in such property.
Bfld that, under such circumstances, they could not be convicted of

oriminal trespass.

Re-entry into or remaining upon land from which a person has been ejected

by civil process, or of which possession has been given to another for the

purpose of asserting rights he may have solely and jointly with other

persons, is not oriminal trespass unless tbe intent to commit an offence or

to intimidate, ingult, or annoy is conclusively proved. In the matter of the

petition of GOBIND PRASAD, 2 A. 465 ... 866

(32) S. 442 -See ACT XXVI OF 1870 (PRISONS), 2 A. 301.

(33) S. 494 Attempt Bigamy Publication of the Banns of marriage.. The act

of causing the publication of banns of marriage is an act done in the pre-

paration to marry but does not amount to an attempt to marry.
Where therefore a man, having a wife living, caused the banns of marriage

between himself and a woman to be published, he could not be punished
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for an attempt to marry again during the lifetime of his wife, THE
QUEEN v. PETERSON, i A. 316= i Ind. Jnr. 560 ... 217

(34) S 497 See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 2 A. 339.

(35) Ss. 503, 506 See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 2 A. 351.

Penalty,

(1) Bond Compound interest Penalty. Held that a stipulation in a bond that
the interest on the principal sum lent should be paid six-monthly, and, if

not paid, should be added to the principal and boar interest at the same
rate was not one of a p^nal nature. T.EJPAL, GUARDIAN OF KUNDUN
LAL, MINOR v. KESRI SINGH, 2 A 621=5 Ir.d. Jur. 154 ... 973

(2) Bond- Interest. D gave M a bond for the payment of certain moneys on a
certain date and for the payment of interest on such moneys at Re. 1-12

per cent, per mensem, stipulating to pay the interest six monthly, and in

default
"

to pay compound interest in future." Held (i) that the stipu-
lation to pay compound interest could not be regarded as a penal one, and
(ii) that the bond contained an agreement to pay interest after the due date
at the rate payable before that date, and that if it had b jen otherwise, the

obligee WMS entitled to interest after that date at that rate such rate not

being unreasonable. MATHURA PRASAD v. DURJAN SINGH, 2 A. 639=
5 Ind. Jur. 214 ... 985

(3) Bjni Inttr.st The defendants on the 8th May 1869, gave the plaintiff a
bond for the payment of Bs. 2,000 on the 16th February 1870- This
amount consisted of two items, viz, R$. 1,650, principal, and Rs. 350,
interest in advance a 1 the rate of two per cent, per mensem for the period
between the date of the bond and its due date. The bond provided that,
in default of payment on the due date, interest on the whole amount of

Rs. 2,000 should be pail at the rate of two per cent, per mensem from the
date of the bond. Ht-ld, in a suit on the bond in which interest was
claimed at the rate of two per cent, per mensem from the date of the bond,
that this pmvi-ion was penal, and the penalty ought not to be enforced.
MAHZAR ALI KHAN v. SARDAR MAL, 2 A. 769 ... 1074

(4) Band -Intirtst. The obligors of a bond agreed to pay the principal amount by
instalments without interest, and in case of default to pay interest at

the rate of Rs. 3-20 per cent, per mensem, and hypothecated immove-
able property as security for the payment of the bond-debt, puffi"ient for

the discharge of the debt, and furni-hed a surety. Held by STUART, C.J.,
in a suit on the bond, that the principal amount being payable in the
first instance without interest, the stipulation to pay interest at the rate

of R-i. 320 per cent, per mensem, in case of default, was a penal one, and
reasonable interest should only be allowed. Held by SPANKIE J., that

looking at all tbe circumstances of the case, the very higb rate of interest

imposed in case of defualt should be regarded as penal, and should be

reduced,

Tbe Court under the circumstances allowed interest at the rate of one rupee
per cent, per mensem. CHUHAR MAL v. MIR, 2 A. 715 ... 1037

Pending Proceedings.
See ACT 1 OF 1863 (GENERAL CLAUSES), 1 A. 668.

Plaint.

(1) Amendment of See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 882.

(2) Amendment of, as to price at last staga See PRE EMPTIOW, 1 A 591.

(3) Order returning, after it was admitted and posted for evidence See APPEAL
(GENERAL), l A. 620.

(4) Return of Sea CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 857.

(5) See CIVIL PROCEDURE CODE (ACT Vill OF 1859). l A. 230.

(6) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 669, 889.

(7) See CONTRACT ACT llX OF 1872), <* A. 671.

(8) See COURT FuES ACT (VII OF 1870), 1 A, 552 ; 2 A. 676, 682.

(9; See PARTIES, i A. 453.

Pleader.

(1) See ACT XX OF 1S65 (PLEADERS AND MUKHTARS), 2 A. Gil.

(2) See PRE EMPTION, 1 A. 709.

Political Agent.
Bee PARTIES, 2 A. 690.
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(1) Bond Interest. Q gave B a bond for the payment of certain money within
a certain time, with interest at the rate of If per cent, per mensem, in

which be agreed that, in case of default, the < bligee
" should he at liberty

to recover the principal money and interest from his person and property"
and morteagtd

"
his (our-anna share in m<uzi .rT until payment of the

principal rmnpy and interest." He>d that the bond contained an exoress

contract for the payment of interest a'ter dun date at the rate of if per
cent, per mens-m. and that such contract was enforceable.

Semble that, where there is no express agreement fixing the rate of interest to

be paid a'ter the date a bond becomes due, an agreement to pay at the rate

of interest agreed to be paid be'ore such date cannot be implied, but the

Court must determine what would be a reasonable rate to allow. In such
a case the rate agreed to be pod before euch date nny ordinarily be

regarded as the rate to be allowed after such date, provided that the rate

agreed to be paid before such due is not excessive. B^LDEO PANDAY v.

GOKUn RAI. 1 A. 603 = 2 Ind. Jur. 725 ... 419

(2) See DAMAGES, 2 A. 6 17.

(8) See PENALTY, * A. 639.

Power.
Of sale Se* SUCCESSION ACT (X OF 1865), 1 A. 710.

Practice and Procedure.

See DECREE, i A. 348.

Pre-emption.

(1) Act XX of IP65. s. 37 Pre emstion Pleader's F-es Held, in a suit for

pre-' motion, where it was found by the Court that the actual price
of the property was less than the price stated in the deed of sale, and the

Court g*ve the plint>ff a decree wi'b costs that the amount, pavanle by
the defendant in resoect of the fees of the plaintiff'^ pleader, ought to DO

calculated, not on a valuation of the property which was found to be false,

or on the amount on which the Court-fee on the pUint wa p*H. hut on
the rpal v*lne of the property as found by the Court. DEBI SINGH v.

BHUP SINGH, 1 A. 709 ... 495

(2) Act IX o/ 187 I. sch II, nrt, 10 Limitation Tn If 61 B purchased conditionally
certain immnveable property, which in 1865 was attached in exenutiin of a
decree. In 1874, the conditional stle bayng been foreclosed B obtained a

decree for possession of such proper'y. In February 1875 he ontained muta-
tion of names in respect ol suoh property. In November 1875. arrange-
ments having been made by him to sati.-fy the decree in execution of which
such property had been attached, the attachment was removed, la
December 1875 he acknrwledged ha^irg rpceivfd p^ fusion of s=uch

property in execution of his decree. K sued him in November 1876 to

enforce his right of pre-emption in respect of such property. Beli that

limitation ran from the date when B obtained suob possession of the

status of bis conditional vendor as entitled him to mutation of nmes and
to the exercise of rhe rights of an owner, and that the suit was barred

by limitation. BlJ^I RAM v. KALLU, 1 A 592 ... 411

<3) Act IX of 1871, sch. II, a* t 10 Limit itinn
"

Actual possession." Bt Id

(STUART, C.J.. dissenting) that the purchaser of the equity ot redemption
of immoveable property, which is at the time of the sale in the ueu'ructuary

possession of the mortgagee, takes '* actual possession
"

of the property,
within the meaning of that term in art. 10, sob. ii of Act IX of 1871,
when the equity of redemption is completely transferred to and vested in

bim
Per STUART, C.J. That such a purchaser does not take "

actual posses-
sion "

of the property until he taks visible and tngi hie possession there-

of or enjoys th rent,* and pr fi s 'f 'he same, after redemot.ion of

mortgage. JAGE8HAR SINGH v JA WAHIR RlNGH, 1 A. 311 *F B). ... 813

(4) Act XV of 1877 sch. II art. 10 Limitation Held, m a^uit for pre eruption,
where the, proper'y bad been purchased by the mortg<gee in p sse^ion,
that the purchaser obtained physical possession of the property under the

sale, not from the date of the sale-deed, but when the contract of sale

brcame completed.
Held, therefore, that the contract of sale having become c^moleted on the

payment of the purchase-money, the suit, being brought within one year
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from the date of such payment, was within time. LACHMI NAHAIN LAL
v. SHEOAMBAR LAL, 2 A. 403 ... 826

(5) Act XV of 1877. sch II, art. \Q-Limitation.-Oa the 19th December
1876, A gave T a mortgage of his share in a certain village. The terms
of the mortgage were that A should remain in possession of his share and

pay the interest on the mortgage-money annually to the mortgagee, who,
in the event of default in payment of the interest, was empowered to sue
for actual possession of the share. O i the 19th May 1877, T's name wag
substituted for tn-it of A in tbe proprietary registers in respect of the

share. On the 8th February 1878. Q sued T and A to enforce bis right
of pre emption in respect of the share, alleging that bis cause of action

arose on the I9'h May 1877, and that A notwithstanding the mutation
of names, was still in possession. T alleged that be had been in posses-
sion since the execution and registration of the deed of mortgage Held

that, whether T had been in plenary possession of the share since the date
of the deed, or whether he bad had only such constructive or partial

possession of it as was involved in the receipt of interest on the mortgage-
money, the plaintiff was equally bound to have sued within a year lr- m
the date of the deed, and was not entitled to reckon the year from the

date on which the possession by the mortgage of the share was recognized

by the revenue department and the suit was therefore b+rred by art. 10,

sob. II ol Act XV of 1877. GULAB SINGH V. AMAR SINGH. -2 A. '237 ... 705

(6) Conditional d>;ciee. Where a share in a certain patti WHS sold by the
holder of the share to a stranger, and three persons, holding equal shares

in the patti, were equally entitled under the village administration-paper
to the right of pre-emption of the share, held, that such persons were each
entitled to have the sale made to him to the extent of one-third of the
share.

The decree of the High Court in this suit specified a time within which each

party to the suit should pay into Court a proportion of the purchase-
money, and declared that if either failed to pay such proportion within

time, the other of them making the further deposit within time should be

entitled to the share of the defaulter. MAHABIR PARSHAD v. DEBI
DIAL, 1 A ^91 = 1 Ind. Jur. 409 ... 198"

{7) Conditional Decree. Where the plaint fl in a suit to enforce the right of

pre-nnption sued alleging that the actual price of the property was not the

price entered in the sale deed but a smaller price, and claimed the property
on payment of such smaller price,-and did not allege in bis plaint that he
was ready and willing to pay any price which the Court might find to be

the actual price, and on the day that his suit was finally disposed of

presented an application to the Court stating that he was ready and
willing to do so, held that the Court was not bound to allow turn to

amend his nlaint and bring into Court the larger sum. DURGA PRASAD
v. NAWAZISH ALL l A. 591 ... 410

.(8) Conditional Decree -" Final "
Judgment and Decree, -The Court granting a

decree to the plaintiff in a pre-emption suit is competent to grant the

decree suhj ot t.o the payment of the purchase-money within a fixed period,
and if the decree holder fails to comply with the condition imposed on
him by the decree, he loses the benefit of the deoree.

When a direction contained m a decree referr. d to the time at which suoh
decree should become final, held the (case being one in which a special

appeal lay) that such decree does not bee 'me final on being urn-rat d by the

lower appellate Court, but on the expiry ot the period of special appeal, or

where such an appeal was instituted, when the decision nf th lower

appellate C >urt was affirmed by the H gh Court. SHAIKH EWAZ V.

MOKUNA BIBI, 1 A 13^=iO Mid. Jur. 346 = 11 Mad Jur. 846 ... 89

.(9) Conditional Dt crte
" F.nal" Judgmm' and Decree Execution of Decrfe-

Whore the plaintiff m a suit for pie-eruption was granted a decree subject
to the payment of the purohase-m >ney within a fixd period, and tailed to

comply with the condition imposed on him by thu deoree. h Id that be had
lost the benefit of the same. When a direction contained in a deoree

referred to the time at which such decree sbould become final, held that

sucn decree became final on being affirmed by the lower appellate C urt

where, although a special appeal was preferred by the plaintiff against the

deoree of the 1 >w> r appellate Court, the same WR subsequently allowed to

be withdrawn. HlNGAN KHAN v. GANGA PABSHAD, 1 A. 293 = 1 lad.

Jur. 410 ... 200
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(10) Contract Wajib-ul-are Custom Appeal. The plaintiff in a suit to

enforce a right of pre emption in respect of certain shares in certain vil-

lages founded his claim on a special agreement contained in the village
administration- papers, and such claim was tried and determined in the
lower Court as so founded. Held that the plaintiff could not in appeal set

up a claim to enforce such right founded on custom. CHADAMI LAD
v. MUHAMMAD BAKHSH, 1 A. 563 ... 390

(11) Hindu, widow Wajib-ul arz. A Hindu widow holding by inheritance

deceased husbana's share in a village fully represents his estate as regards
such share, and is entitled to prefer a claim to pre-emption as a share-
holder in such village. PHULMAN RAI v. D*NI KUABI, 1 A. 452 ... 310

(12) Wajib ul-orz The greater poriion of the lands of a certain village were
divided into

"
thokes," each thcke comprising a certain amount of land, and

the rest of the lands were held in common according to the interests of the
co sbarera in the village. The wajib-ul-arz contained the following provi-
sion regarding the right of pre emption :

" Each sharer is by all means at

liberty to transfer his right and share, but first of all the transfer should be

effected by him in favour of bis own brothers and nephews who may be

sharers, and. in case of their refusal, in favour of the other owners of the
tboke. " Hi Id, in a puit by a sharer in one thoke to enforce a right of pre-

emption, under the wajib ul arz, in respect of a share in another thoke,
that the fact that plaintiff in common with all the sharers of the different

thokes was a sharer in the common lands did not make her a sharer in the
vendor's thcke. and she bad therefore no right of pre-emption under the

wajib ul-arz. MAYA RAM v. LACHHO, 2 A. 631 ... 980
(13) Suit for See CIVIL PROCEDURE CODE (ACT X OF 18771, 2 A. 744.

(14) See ACT XIX OP 1878 iN.W.P. LAND REVENUE', 2 A. 876.

(15) See CIVIL PROCEDURE CODE (ACT XXIII OF 1861), ) A. 272, 277.

(16) See CIVIL PROCEDURE CODE (ACTX OF 1877;, 2 A. 850, 884.

Prerogative of the Crown.
See COURT-FEES, i A. 596.

Presumption.
Of death- See EVIDENCE ACT (I OF 1872), 1 A. 53.

Previous Acquittal,
See ACT XXVI OF 1870 (PRISONS), 2 A. 301,

Principal and Surety.
See ACT XI OF 1865 (MOFUSSIL SMALL CAUSE COURTS), 1 A. 87.

Prison.

See ACT XXVI OF 1870 (PRISONS), 2 A. 301.

Privy Council.

(1) Adoption Usage of Jains Estate of sonless widow Her power to adopt
Possession of Adopted son- Right* of widow duriig son's Minority Decla-

ratory decree, when to be given Obstruction to Title Ntmupative will-
Special leave to appeal On the evidence given in this case, held
that, according to the usage prevailing in Delhi and other towns in
the North Western Provinces, among the sect of the Jains known as

Saraogi Agarwalas, a sonless widow takes an absolute interest in the self-

acquired property of her husband ; has a right to adopt without permission
from her husband or consent of his kinsmen ; and may adopt a daughter's
son, who. on the adoption, takes the place of a son begotten.

Quaere, whether on such an adoption the widow is entitled so retain posses-
sion of the estate either as proprietor, or as manager of her adopted son.

A declaratory decree ought not to be made unless there is shown to be a

right to some consequential relief, which, if asked for, might have been

given by the Court, or unless a deolaratiou of right is required as a step
to relief in some other Court,

A right to come to the Court to have a document or act which obstructs the

title of enjoyment or property cancelled or set aside, or for an injunction
against such obstruction, would be sufficient to sustain a declaratory decree.

Semble Where a defendant sets up a nuncupative will as entitling him to

property in respect of which the plaintiff asks for a declaration of his

right, a right to have such will declared null and void arises in cases where
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property legally passes by a will of that nature, since a claim under such
a will is not a bare assertion of title, but setting up of a specific act by
wl^ich title to property may be conferred.

A defendant obtained special leave to appeal to Her Majesty in Council on
the ground tku the case involved questions of law of great importance to

the Jain sect of which he was a member. On the appeal coming on for

hearing he contended that the suit should have been dismissed by the
Courts below as a claim for a declaration of right in respect of which no

consequential relief was sought or could be given. Held that, considering
the special grounds on which the defendants had obtained leave to appeal,
the somewhat technical character of the defence he now put forward, and
the general circumstances of the c<*se, he ought not to be all >wed to insist

on this objection SHEO SINGH RAI v. DAKHO AND MURARI LAD,
1 A. 688 = 2 C L.B 193 = 5 I. A. 87 = 3 Suth, P.C.J. 529 = 2 lud. Jur. 396
= 3 Sar. P.C J. 807 ... 490

(2) See CIVIL PROCEDURE CODE (ACT X OP 1877), 2 A. 65, 604.

(3) S e LIMITATION ACT (XV OF 1877), 1 A. 644.

(4) See HIGH COURT, i A. 726.

Procedure.

(1) See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A. 165, 377.

(2) See CIVIL PROCEDURE CODE (ACT X OF 1877). 1 A. 687.

(3) See CRIMINAL PROCEDURE CODE (ACT X OF 1882;, i A. 162, 193.

Profits.

(1) Suit for, or sir-land not included in Rent-roll See SIR-LAND, 1 A. 659.

(2) See ACT XVIII OF 1873 (N W.P. RENT), 1 A. 261, 512 ; 2 A. 239.

(3) See HINDU LAW (PARTITION), 1 A. 437.

(4) See LAMBARDAR, i A. 135.

Promissory Note.

(1) Chose in action A ssiqniwnt of Chose in Action Form of Suit by Assignee
Act IX of 1872 s- 62. Held, where a promissory note made payable

simply to the payee without the addition of the words order or bearer, and
therefore not negotiable, was assigned to a third person, that the assignee
oould sue upon such note, a chose in action being by the law of India

assignable, and that the assignee oould sue in the Courts of India in his

own name. KANHAIYA LAL v. DOMINGO, 1 A. 732 ... 511

(2) Unstamped See SVIDENDE, 1 A. 725.

Prosecution.

(1) For offence against public justice See CRIMINAL PROCEDURE CODE (ACT
X OF 187-2), 2 A. 533.

(2) See CRIMINAL PROCEDURE CODE (ACT X OF 1872), i A. 162, 193.

Prostitution.

(1) Baying or selling minor for the purpose of prostitution See PENAL CODE
(ACT XLV OF I860), 2 A. 694.

(2) Soe MAHOMEDAN LAW (MINORITY AND GUARDIANSHIP), l A. 598.

Public Ferry.
Sae PENAL CODE (ACT XLV OF 1860), 1 A. 527.

Public or Actual User.

See ACT XV OF 1859 (PATENTS), 2 A. 368.

Public Servant.

(1) Disobedience to order duly promulgated by See PENAL CODE (ACT XLV OP
1880), 1 A. 527.

(2) See PENAL CODE (ACT XLV OF I860), 1 A. 530.

Public Thoroughfare.
(1) See ACT XV OF 1873 (N.W.P. AND OUDH MUNICIPALITIES), 1 A. 557.

(2) See ENCROACHMENT l A. 249.

Railways Act (XVIII of 1854).

S. 15 Negligence Qiwer Duty of persons sending goods of a dangerous nature

Notice Act XIII of 1855 Action lor compensation tor destruction of

life. Held (PEARSON, J., dissenting) that a person who sends an artiole
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of a dangerous and explosive nature to a railway company to be carried

by such o< mpany, without notifying to the servants of the company the

dangerous nature of the article, is liable for the const quences of sin explo-

sion, whether it occurs in a manner which he could no: have foreseen as

probable or not.

Held also (PEARSON, J., dissenting), that such a person is liable for the conse-

quences of an explosion occurring in a manner which he could not have
forerei n, if he omits to take reasorable precautions to preclude tbe rit-kof

explosion. Mode of estimating damages under Act Xlll of 1855 discutstd.

LYELL v. GANGA DAI, i A. 60 <F.B.) ... 41

Real Property.
Sea LEGACY, 1 A. 762, 772.

Reasonable Apprehension of Injury.
See DOCUMENT, I A. 6-22.

Receipt.

Bee REGISTRATION ACT (VIII OP 1871), 1 A. 442.

Record-of-right.

(1) Trust Assignment by Trustees Limitation. In 1840 tbe purchasers and
recorded proprietors of a four biswas share, of a certain village caused a

statement to be recorded in tbe village record-of rights to the effect that
B claimed to be the proprietor of a moiety of such share, and that they
were willing to admit his right whenever he paid them a moiety of the sum
which they h.<d paid in respect of tne arrears of revenue due on such share.

In 1843 M purchased such share and became its recorded proprietor. In
1877 K i he son of B, sued the representative of M, for possession of a moiel y-
of such share, alleging, with reference to the statement recorded in tbe record

of rights, that such moiety bad vested in ATsassigoorsin trust to surrender
it to B or bis heirs on payment of a moiety on tbe sum they bad pnid on
account of revenue, and paying into Court a moiety of such sum. Held
that that statement cnuld not be regarded as evidence of the alleged trust,
and that, assuming that the alleged trust existed, the suit was birred by
limitation, M having purchased without notice of the trust and for valu-
able consideration. KAMAL SINGH v RATUL FATIMA, u A. 460 ... 86B

(2) S?e ACT XIX OP 1873 (N.W.P LAND REVENUE), 1 A. 613.

(3) See MAHOMED AN LAW (PRE-EMPTION), i A. 207.

(4) See PRE-EMPTION, 2 A. 631.

Refusal.
To recister See REGISTRATION ACT (VIII OF 1871), 1 A, 318.

Registration.

(1) Certificate of Sale Mortgage. Where the Subordinate Judge of Dehra Dun
m-tde and signed the following endorsement on a deed of mortgage of

immoveable property : "This deed was purchased on the 1st December
1875, at a public sale in the Court of Dehra Dun, by N and K, pUmufis,
for Rs. 2,400, under special orders passed by tbe Court on tbettBrd Novem-
ber 1874, in tbe case of N and K, plaintiffs, against R, for self, and as

puardi-m of the heir in possession of tbe estate left by M."- laid jer

SPANEIE, J., that this instrument operated as a sale certificate, and con-

sequently, as it related to immoveable property of the value of Rs. 100 and

upwards, it required to be registered.
Held pi r OLDFIELD, J. That as the instrument operated to assign the deed

of mortgage to the auction-purchasers, is for the same reason required to

be registered. KANABIA LAL v KALI DIN. 2 A. 392 ... 81*
(2) Effect of improper See REGITRATION ACT (VUI OP 1871), 1 A. 465.

(3) Mortgage Suleh nama Agreement crtatii g a charge on immoveable inperty
Stamp-Suit for money charged on immoveable property--Ctr ain immove-

able proper. y having been attached in ihe execution of a decree held

by S, 5 and L objected to the attachment. An arrangement was

subsequently affected between the objectors and the parties to the decree

which resulted in all parties jointly filing a "
suleh nama" in Court, in

.
:

which B and , who had purchased the rights of tbe judgment-debtor in

tbe attached property, agreed to pay tbe amount of the decree, which
exceeded one hundred rupees, within one year, and hypothecated such
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property as security for the payment of such amount. S having sued

upon ibis document; c aiming to recover the amount of the decne by the
sale of such proper y, hi Id that the document r< quired to be registered,
and not being regi.-tered the suit, thereon was not maintainable.

Cases decided by tbe H f;h Court in which the
"

tuli h nama. "
having been

relied on, not as containing the hypothecation itself, but as evidence

only of a separate parol agreement, or in wbich a decree having been made
in accordance wiih the terms of the document, was he'd not to M quire
reg'et ration, remaiked upon aud distinguished by SPANKIE, J, SUKJU
PRASAD v. BHAWANI SAHAI, '2 A. 481 ... -877

(4) See RhGlSTR-TION ACT (XX OF 1866), 2 A. 688.

(5) Bee Rb-GISTRATlON ACT (Vlll OP Ib71), 1 A. !*74, 818, 442 ; 2 A. 40, 96,
198, '216.

(6) See REGISTRATION ACT (III OF 1877), 2 A. 46, 431, 851.

(7) See Rh LEASE. '2 A. 554.

Registration Act iXX of 1866).

(1) S. 17 Bond Mortgage Rrgis'ration The immoveable property charged
by a bond pay-bits by instblmeniB, dated the 17th December 1866, was
charged for both principal and mter< st, and the first itibtalment wa> pay-
able within three years from the date of the bond with the ccumuUted
interest, and ihe amount then becomii g due exceeded Rs. 100 Htld, in

a suic on the bond, tbat it was an instrument ciciting an interest in

immoveable property of the value of Rs. 100 and upwards, and under
B. 17 of Act XX of 1866 required registration. BANNO v. PlR MUHAM-
MAD, -2 A PH8 ... 1019

(2) S. 52 See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A. 377.

(3) Sn.52, 53 -See LIMITATION ACT (IX OF i87l), 1 A. 586.

(4) 8s. 52, 53, 54 and 5o~ See APPEAL (Gfc-NERAL), 1 A 583.

(5) S. 53 Bond Mortgage Money deciee Sale in. execution. The obligee of a

simple mart g-tge- bond was only entitled, under s. 53, Act XX of IfcCG, to

a money-decree.
Nothing passes to the auction-purchaser at a sale in execution of a money

deer, e but, the right, title, and interest of the judgment-debtor at tbetime
of the .'ale.

Where, therefore, a decree given under s. 53, Act XX of 1666. declared the

right of the obligee of a simple mortgage bond to bring to sale the

hypothecated property, and such property wis sold in execution of the

decree, the auction-purchaser could not claim in virtue ot tbe lien created

by tbe b nd to defeat a second mortgage. AKHE RAM v. NANDKISHORE,
1 A. '236 (F.B.) = 1 Ind. Jur. 100 ... 159

Registration Act (VIII of 1871).

(1) See KEGISTEATION ACT 'III OF 1877), 2 A. 431.

(2) S. 17 MurigaQtRfgittiation, The obligors of a bond for the payment of

money charging laud ngre-d to pay the principal amount, Rs 99, within

six moo.tb.fi after the execution of the b nd, and to p-ty interest every
munth on the principal amount at tbe rate of two per cent., and that in

tbe event of default of payment of the intetest in any month, tbe whole
amount mentioned in tbe bond should become due at once. There was no

stipulation preventing the obligors from repaying the loan at any lime

within the six months after which it was reola>mtble. Held, that the

only amount, certtinly secured by the bond WH the principal, "nd the

bond did not therefore need to be registered. AHMAD BAKBSHv. QOBINDI,
2 A. 215-4 Ind. Jur. 40 692

(3) S. 17. cl (2) Registration Mortgage. A bond wbich charged immove-
able property with the payment on a d*y specified therein of Rs 99, the

principal amount, and Rs. 6, interest then on, should have been registered
u> der the provisions of cl. (2). a. 17, Act V11I OF 1871. DARSHAN SlNQH v.

HANWANTA, 1 A. '274 ... 186

(4) S. 17, 49 Act I oi lf*72, s. 91 <e) RfC-ipt for sums paid in part of mo tgngg.

debtInadintsstbihty of unregistered re<e>pt Parol evidtnce admiixiole,

A receipt for sums paid in part liquidation of a bond hypothecating
immoveable property must be ngistired under the provisions of P. 17

of Act VIII of 1H71 10 render it admissible aa evidence under s. 49 of

the said Act. Under illustration (e), s. 91 of Act I of 187*2. suoh

payments may nevertheless be proved by parol evidence, which ia not
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excluded owing to the inadmissibility of the documentary evidence. DALIP
SINGH v. DUBGA PRASAD, 1 A 44-2 ... 303

(5) Ss. 17, cl. (-') 49 Registration Mortgage. A bond for the payment of

Rs. 83-8-0, *on demand, together witu interest thereon at the rate of two

per cent, per mensem, which charges immoveable property with such

payment, does not, though the amount due on it may, in time, exceed
Rs. 100, purport to create an interest of the value of Rs. 100 within the

meaning of the Registration Aci, and its rpgistration is therefore optional.
KABAN SINGH v. RAM LAL. 2 A 96 = 3 Ind. Jur. 470 ... 609

(6) Ss. 17. cl. (-2), 49 Rtgistrat on Mortgage. The value of the interest created

by a mortgage of immoveable property is estimated, for the purposes of the

Registration Act of 1871, not by the amount of the principal money there-

by secured, but by the amount of such money and the interest payable
thereon.

Consequently, a bond, dated the 9th August, 1873, which charged certain
immoveable property with the payment on the 3lst MHV, 1874, of Rs 98,
and interest thereon at the rate of one per cent, per mensem, should have
been registered. RAJPATI SINGH v. RAM SUKJII KUAB, 2 A. 40 = 3 Ind.
Jur. 220 ... 570

(7) Ss. 18, 50- Act III of 1877, ss. 17, 18, 50 Registered and unrtgistfred docu-
ments A document creating an interest in immoveable property the

regisiration of which under Act VIII of 1871 was compulsory and which
was registered under that Act, does not under s. 50 of that Act, take effect

as regards such property against an unregistered dccument relating to such
land, the registration of which under Act VIII of 1871 was optional

Ee'id that the provisions of s. 50 of Act III of 1877 did not apply to docu-
ments executed after the first day of July 187 1 and before Act ill or 1877
came into operation. BHOLA NATH v. BALDEO, 2 A. 198 = 3 Ind. Jur 568 679

(8) S. 35 Non-compliance with provisions of. The words of s. 25 of the Indian

Registration Act VIII of 1871, which provide that
"

is all or any of the

persons by whom the document (i.e., the document presented for registra-

tion) purport to be executed deny its execution or if any such person
appears to be a minors, an idiot, or a lunatic, or if any person by whom the
document purports to be executed is dead, and bis representative or assign
denies its execution, the registering officer shall refuse to register the

document," taken literally, setm to require the registering officer to refuse

registration of a deed which purports to be executed by several persons if any
one of them deny execution, or appear to be a minor an idiot or a lunatic.
Since such a construction would cause great difficulty and injustice
and would be inconsistent with the language and tenor of the rest of the

Act, the words in question must be read distributively, and construed
to mean that the registering officer shall refuse to register the document
quoad the persons who deny the execution of the deed and quoad such
persons as appear to be under any of the disabilities mentioned.

The registration of a deed is not necessarily invalid by reason of a failure

on the part of the registering officer to comply with the provisions of the

registration Act. MUHAMMAD EWAS v. BlBJ LAL, 1 A. 465 iP.C ) 41.
A, 166=3 Sar. P.C J. 738 = 3 Suth. P.C.J. 438 ... 320

(9) 8s. 53, 54 and 55 See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A.
377.

(10) S- 73 Refusal to register Petition to have Document registered Person
"claiming" under Document. A deed of tale, executed by the vendor

alone, which recited that the vendor had received the purchase-money,
and that the purchaser bad been put into possession, was presented for

registration by the vendor, the purchaser not being present. The Registrar
refused to register the document on the ground that the deed had not
been delivered and no consideration bad passed, the vendor having stated

that he had not received tbe purchase-money. In refusing to register, the

Registrar believed that the deed was of the vendor's own creation. Tbe
vendor applied by petition to tbe High Court to establish his right to have
tbe document registered. The alleged purchaser repudiated the sale.

Held (by tbe majority of the Full Beach) that as it appeared on the face of

the document itself that the petitioner was not a person
"
claiming

" urder

it, the petition could not be entertained under tbe provisions of s. 73 of

the Registration Aot.

Per STUART, C.J. That the mere fact that it did not appear on tbe face of

the deed that the petitioner could claim under it did not preclude the
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Court from entertaining the petition, but that, under the circumstances

of the case, the registration of the deed should not be ordered,

Per OLDFIELD, 3. That it was the duty of the Court to order the registra-

tion ot the oead, as it was duly executed and the requirements of the law
fulfilled, without entering into the question whether or nnt the petitioner

could claim under it. In the matter of the petition of BlSH NATH, 1 A.

318 (F B.) ... 218

Registration Act (III of 1877).

(1) Ss. 17, 18, 50 See REGISTRATION ACT (VIII OF 1871), 2 A. 198.

(2) Ss. 36, 75, 77 Contract o< sale Suit to enforce registration of conveyance.
Held, where a person had agreed to sell another certain immnv^able pro-

perty and bad conveyed the same to him by a deed of s ile which under
the Registration Act of 1S77, required registration, and the vendor refused

to register such deed, that it was not incumbent on the vecdee to take

steps under that Act to compel the vendor to register before he sought relief

in the civil Court, but that he was at liberty without doing so to sue the
vendor in the civil Court for the registration of such deed. RAM QHULAM
v. CHOTEY LAL, 2 A. 46 ... 675

(3) S. 50 -
Effect of registration ani non-registration Optional and compulsory

registration
- Act VIII of 1871. Belt that under s. 50 of Act III of 1877

a document of which the registration was compulsory under that Act, and
which was registered thereunder, lock effect, as regards the property com-

prised in the document, as against another document of a prior date,

relating to the same property, executed while Act VIII of 1871 was in

force, and which did not require under that Act to be registered, and waa
not registered under it. GANQA RAM, GUARDIAN OF KUARGlR PRASAD
v. BANSI, 2 A. 431 = 4 Ind. Jur. 524 ... 841

(4) S. 60 Optional and compulsory registration Act VIII of 1871 Act I of

1868, s. 6 Regishred and unregistered document Held, in the case of a
document executed while Act VIII of 1871 was in force, the registration of

which under that Act was optional, and which was not registered there-

under, and of a document executed after Act III of 1877 had come into

foroe, the registration of which under that Aot was compulsory, and which
was registered thereunder, both document- relating to the same property,
that under the provisions of a. 50, Act III of 1877, the registered document
took effect as regards such property against the unregistered document,
the provisions of s. 6 of Aot I of 1868 notwithstanding. LACHMAN DAS
v. DIP CHAND, 2 A. 851 (P.B.) ... 1131

Regulation XV of 1793 (Bengal interest).

See INTEREST, l A. 344.

Regulation XIX of 1793 [Bengal Revenue-free Lands (Non- Badshahi Grants)] ,

(1) 8. 1 See ASSIGNMENT, 2 A. 732.

(2) S. 10 See GRANT. 2 A. 545.

Regulation XLI of 1795 (Bengal Non Badshahi Lakhiraj).

8. 10 See GRANT, 2 A 545.

Regulation IV of 1797 (Bengal Criminal Procedure).
8. 3 -See ACT XVII OF 1H62 (REPEALING ENACTMENTS RELATING TO

CRIMINAL LAW), l A. 5^-9.

Regulation XXXIV of 1803 Bengal interest, Ceded Provinces).

ige- Usury laws under Reg. XXXI V of 1803 - Obligation on mortgagee
to file accounts. -In a mortgage dated in 1852 of malikana fixed for the

period of settlement, it was agreed that the mortgagee should collect the

village jama, pay the Government demand, and takethemaiifcano.of which

part was to be received by him as interest on the money lent at one per cent,

per mensem, and the balance, vie., Bs. 565 per annum, was to be returned

by him as the costs of collection. No accounts were to be rendered of

the mahkana collected during the time of mortgagee's possession.

If this agreement had been a contrivance for securing to the mortgagee a

biRber rate of interest than that to which he was then by law entitled, it

would have been void under the usury Uws (in force under Reg. XXXIV
of 1803 until the passing of Aot XXVIII of 1855), and would not have

prevented the accounts from being taken.

But as the Courts found thu the Rs. 565 per annum constituted a fair

percentage, which it had been bona fide agreed should be allowed to the
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the mortgagee f < r ibe costs of collection, it was h Id that the agreement
hhd been rigbily treated as sufficient answer to a suit based on the

assumption that the whole of tbe mortgage-money, principal and interest,
would be satisfied if tbe accounts (contrary to tbe agreement) were taken
on 'be basis of charging tbe mortgagee with tbe Ks. 65, or so much
thereof as be should fail tu prove had been actually expended in the
oollecti D.

If the amouut received by the mortgagee had been fluctuating, production of

the accounts might, have been necessary for a decision on tbe validity of

tbe agnemem set up. But it could not be said that by no agreement
could a mortgagee relieve himself from the obligation oi filing accounts
under the 9th nd lOtb sections of Beg. XXXIV of 1803 ; aud in this case

he bad done so : the only sum that be w is to receive beyond tbe interest

allowed by law beirg an unvarying balance found to be a fair allowance
for the cosis ol collection. BADRI PRASAD v. MURIL DEAR, 2 A. 593

<P.C.) = 6CL.R. 257 = 7 I. A. 51=4 Ind. Jur. 257=4 Sar. P.C.J. 100 = 3

Suih. P C.J. 708 ... 954

Regulation XVII of 1806 Bengal Land Redemption and Foreclosure).
(1) Set iNTERKbT J A. 344.

(2) See MORTO GE 'FORECLOSURE). 1 A. 297.

(3) S. 6. Paibl conditional mortgage, K made over to Q, from whom he had
borrowed certain money,-, certain land on the oral condition that, if such
mon> ys were not repaid within two or three months, such land should
become Gr',< absolutely- Held that as there was ro deed of conditional

mortgage, the provisions of Reg. XVII of 1806 were not applicable
to O. and he became tbe owner of such land after tbe expiry of three

months, from tbe date on wbich it was made over to him, in consequence
of tbe arn< unt of the loan not having been repaid to him GOBAR DHAN
D, S v GOKAL DAS, 2 A. 633 ... 981

(4) S- 8 Ccndinonal Sole Mortgage Fortclosure. Where land wbich has
been cuudit Dually s<>ld is subsequently mortgaged, tbe second mortgagee,
being the m rtg*gor's

"
l^g*! representative," within the meaning of that

term in s. 8 ot Beg. XVII of 1806, is entitled on foreclosure pro-
ceeding being taken by the conditional vendee to the notice required by
that section, and cannot be deprived by the conditional vendee of tbe

possession of tbe land, notwithstanding forecl^u e. where no i-uch notice
has be. n given to him. DlRGAJ SINGH v. DEBI SINGH, 1 A 499 = '2 Ind.
Jur. 464 ... 343

(5) S, H Mortgage Prt perty situated partly in Oudk arid partly in the Noith-
W-st.rn Pruvincis Furidosvre. Wuere a mortg-ige of land situated

paitiy in the district ot Sbabj -banpur in the North- Western Provinces and
partly in the disTK-t of Kberi in tbe Province of Oudh was made by con-
ditional sale, ai d the mortgagee applied to the District Court of Shabj ban-

pur to foreclose tht mortgage arid render the conditional sale conclusive in

re-peel of the whole property, and that Court granted such application,
held, with reference to the ruling of tbe Privy Council in 4 M I. A. 392
that where mortgaged property is situated in two districts, an rrder of

foreclosure relating to tbe whole property may be obtained in tbe Court of

either district, that the circumstance that Oudh was in some respects a
dibtinct province Irrm tbe North-Western Provinces did n"t take tbe case

oui of tbe operatic n of that ruling, inasmuch as R 'g. XV II of lf-06 was in

force in Oudh as well as in tbe North Wesurn Provinces at the time of

the fortclobure proceedings. SURJAN SINGH v. JAGAN MATH SINGH,
2 A. 313 ... 758

Regulation VI of 1819 (Bengal Ferries. Police).

U) See CONTRACT *CT tix OF ib72j. 2 A. 411.

(2) 8. 6 See PENAL CODE (ACT XLV OP 1860), 1 A. 527.

Regulation VII of 1822 (Bengal Land Revenue Settlement).
8.9, cl. (i)- 4ctXJX if 1873, s, 66 Ctsses Civd Couu Suit \or declaration of

Ztmindan rights to cesses. Notwithstanding tbat z mindari cesses cannot
be collected until Tecrgnised and sanctioned by the settlement authori-

ties, there IB nothing in Beg. VII of 1822 or Act XIX of 1873 to

preclude civil Court from taking cognizance of suits seeking a declaration

of z mindari rights to such cesses. AEBAB KHAN v. 8HEOBATAN, 1 A.

373=1 Ind. Jur. 778 ... 25fr
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Mortgage Ad VIII of 1859. is. 5, 13 Account of sums realized on collective

mortgage of lands in separate d st>icts - Decree for redemption o/ lands

within jurisdiction not barred by R<g. VII of 18'25, because based on such

account. In a suit for redemption of lands lying within the district of Mir-

Zipur, but included in the same mortgage with other lands lying within

the domains of the Maharaja of Benares, ihe Subordinate Judge of Mirza-

pur took an account of the sums realized by the mortgagee from all the

lands mortgaged, ar d finding that tbes-e sums were sufficient to discharge
the entire mortgage debt, gave the plaintiff the decree sought ;

the lower

appellate Cuurt dismissed tbe suit on the ground that such account could

not be taken without deciding questions lying ultra vires of tbe M<rza-

pur Court. Held, that the Mirzapur Court migbt take such account for

the purpose of deciding whether the entire mortgage-debt bad been satis-

fied, at d might give tbe plaintiff a decree for tbe redemption of the pro-

perty lying within the local limits of its jurisdiction, notwithstanding that

in doing so it would have incidentally to determine questions relating to

lands lyirg wiibin tbe dr mains of the Maharaja. GiKDHARI v. &HEO
RAJ, 1 A. 431 = 2 Ind. Jur. 146 ... 295

Release-

Act X of 1877, s. 578 Reception in evidence of unstamped and unrfgiffered
ao ummt- Appeal- Fraud Act VIII of 1859, s. 350 Stamp Registra-
tion Mot tgoge.lo June, 1875, L executed a bond in favour of S in

which he mcrtpaged, amongst other property, a village called Chand
Ehera, as security (or the payment of certain moneys. He subsequently
Bold such village to A, concealing the fact that it bad been mortgaged to

8. On ibis faot coming to tbe knowledge of A, be threatened L with a

criminal prosecution, whereupon L proposed to 3 in writing that the secu-

rity of a share in a village called Kelsa, which he alleged was bis properly,
should be substituted for tbe security of Chand Khbra. 8 accepted this

proposal by a letter in which he referred to L's proposal in terms. It

subsequently appeared that the t-hare in Kelsa did not belong to L. but to

another person. S having sued upon his bond claiming to enforce there-

under a lien upon Chand Kbera, A set up as a defence to tbe suit that S
hid agreed to substitute Ktlsa for Chaud Kbera in tbe bond, producing
S's letter as evidence of tbe agreement. Hi Id that such letter operated as

a release and should therefore have been stamped and registered.
Held also that an o) jection may properly be t*ken in a Court oi first appral

to an unstamped document, and eucb Court is brund to entertain the

objection and may direct that the document be stamped and the penalty
imposed.

Held also that L's fraud vitiated S's agreement to substitute the security of

Kelsa for the security of Cband Khtra in tbe bond, and S was entitled,
not withstanding A might have purchased the latter property in good faith,
to tbe enforci ment of the lien created thereon by the bond. 8AFDAR ALI
KHAN v. LACHMAN DAS, 2 A. 554 = 5 ind. Jur. 92 ... 927

Relief.

See MORTGAGE (REDEMPTION), i A. 194.

Remand.
(1) Ey appellate Court See CIVIL PBOCFDUBE CODE (ACT X OP 1877), 2 A. 669.

(2) See CIVIL PROCEDURE LODE (ACT vm OF lb69>, i A. 165.

(3) See CIVIL PROCEDURE CODE (ACT X OF 1877;, 2 A. 908.

Rent.

(1) Res Judicata. Suit for rent of the nature cognizable in a Small Cause
Court. Deteimination of title. The incidental determination of an issue

of title in a suit for rent ot the nature cognizable in a Court of Small
Causes does not finally estop the parties to such suit from raisu g the i-ame

issue in a suit brought to try the title. INAYAT KHAN v. RAHMAT BIBI,
2 A. 97 ... 610

(2) See ACT X OF 1859 (BENGAL RENT), 1 A. 301.

(3) Bee ACT XVlII OF Ib73 (N.W P. RENT). 1 A, 217, 366.

(4) Bee LANDLORD AND TENANT, 2 A. 517.

(5) See SURETY, 2 A. 682.
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See ASSIGNMENT, 2 A. 732.

Repeal.

(1) Repealing of old Law Effect of procedure "under new law See CIVIL
PROCEDURE CODE (ACT X OF 1877), 2 A. 94.

(2) See ACT I OP 1868 (GENERAL CLAUSES), 1 A. 668.

Res Judicata.

(1) Act VIII of 1859, s. 2. When a plaintiff claims an estate, and the defend-
ant being in possession, and knowing that he has two pnunds of defence
raises only one, he shall not, in the event of the plaintiff obtaining a
decree, be permitted to sue on the other ground to recover possession from
the plaintiff.

Where, therefore, the defendants purchased an estate in the plaintiff's

possession, and sued him to recover possession of it, and the pUintiS
resisted the suit merely on the ground that the sale to the defendants was
fraudulent and without consideration, and the defendants obtained a

decree, and the plaintiff then sued claiming a right of preemption in

respect of the property a claim which he might have assorted in reply to

the former suit, held that he was debarred from suing to enforce auoh a
cl*im. jADULALv. RAM GHOLAM. 1 A. 3l6=llnd. Jur. 560 ... 217

(2) Act XVIII of 1873, s. 95 Determination under cl. (n) of t'tle.S applied to

the Revenue Court, under cl. (nl of s. 95 of Act XVIII of 1873, for the

recovery of the occupancy of certain land, alleging, that the occupancy of

such land bad devolved upon her by inheritance, and that the landholder
had wrongfully dispossessed her. The landholder set up as a defense to

this application that S was not entitled to the occupancy of the land by
inheritance, but that she was a trespasser. The Revenue Court deter-

mined that S was entitled to the occupancy of the land by inheritance,
and granted her application. The landholder then sued S in the Civil

Court for the possession of the land.

Held, per PEARSON, J. and TURNER, J. that the question of S's title to the

occupancy of the land was, with reference to the decision of the Revenue
Court, tes judicata. and could not again be raised in the Civil Court.

Per 8PANKIE, J. and OLDFIELD, J., contra. SHIMBHU NARAIN SING T.

BACHCHA, 2 A. 200 iF B.I ... 680

(3) Determination of tills Act XIX of 1863, ss. 8, 9. Where if the recorded

proprietor of an estate applied to have his share of such estate separated,
and an objection was made to such separation by H, another recorded

proprietor of the estate, which raised the question of M's proprietary right
to a portion of his share, and the Collector proceeded under s. 8, Aot XIX
of 1863, to enquire into the merits of such objection, and decided that
M' s interest in such portion of his share was that of a mortgagee and not
a proprietor, and M did not appeal against such decision and it became
final, held, in a suit in the Civil Court by M against H in which he claim-
ed a declaration of his proprietary right to such portion, that a fresh

adjudication of bis right was barred. HAR SAHAI MAL v. MAHARAJ
SINGH. 2 A. 294 T4fi

{4) Hindu widow - Reversion er . On her husband's death, a Hindu widow
obtained possession of bis estate as his heir, and, in a suit against her for

possession thereof by certain persons claiming to succeed to the estate as

rightful heirs, a decree was obtained by them. Held that such decree was
a bar to a new suit against those persons by the daughter claiming
the estate in succession to the widow, the decree having been fairlv and

properly obtained against the widow. NAND KUMAR v. RADHA EUARI,
1 A. 282 ... 191

(5) See ACT XIX OF 1873 (N.W P. LAND REVENUE). 2 A. 839.

(6) See CIVIL PROCEDURE CODE (ACT Vlil OF 1859), l A. 75, 480, 560.

(7) Ssee CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 843.

(8) See HINDU LAW (GlFTi, 1 A. 734
(9) See LANDLORD AND TENANT, 2 A. 428.

(10) Sae Lis PENDENS. l A. 588.

(11) See RENT. 2 A. 97.

(12l See SURETY, 2 A. 582.

Restitution of Conjugal Rights.
See MAHOMEDAN LAW (DoWEB), 1 A. 483 ; 2 A. 831.
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(1) Jurisdiction of See SURETY, 2 A. 582.

(2) Power of See CIVIL PROCEDURE CODE (ACT X OP 1877) 2 A. 264.

(3) See ACT XVIII OF 1873 (N.W.P. RENT), 1 A. 217.

Review.

(1) Of judgment See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A. 368
;

2 A. 287.

(2) Of judgment See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 686.

(3) Of judgment See STATUTE '24 AND 25 VlCT., C. 101 iHlGH COURT'S ACT),
1 A. 296.

Revision.

(J) High Court's powers of See CRIMINAL PROCEDURE CODE (ACT X OF 1872),
1 A. 1, 139.

(2) See HIGH COURT, 1 A. 101.

Right of Occupancy.
(1) See ACT XVUI OF 1873 (N.W.P- RENT), 2 A. 451.

(2) See JURISDICTION (OF CIVIL COURT), i A. 418.

Rioting.

See PENAL CODE (ACT XLV OF i860), 2 A. 139.

Rival Decrees.

See EXECUTION OF DECREE, i A. 456.

Sale.

(1) In execution of decree See ACT XVIII OF 1873 (N.W.P. RENT), 1 A. 353.

(2) See ATTACHING CREDITOR, i A. 333.

(3) See CHARGE. <2 A. 698.

(4) See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A. 181, 400.

(5) See CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A 299, 686, 780, 850.

(6, See CONVEYANCE, 2 A. 787.

(7) See COURT FEES 2 A. 196.

(8) See EXECUTION OF DECREE, l A. 212, 727 ;
2 A. 828.

(9> See HINDU LAW (ALIENATION), 2 A, 141.

(10) See US PENDENS, 1 A. 83.

(11) See MONEY DECREE, l A 240.

(12) See PARTIES. 2 A. 107.

(13) S-e REGISTRATION ACT (XX OF 1866), l A. 236.

(14) Of share of mortgage-property towards mortgage-decree See MORTGAGE
(CONTRIBUTION). 2 A. 115-

(15) Vtndor and purchaser -First and second purchaser. The proprietor of

certain immoveable property conveyed it first to one person and then to

another. The first purchaser sued the vendor and the second purchaser
for the possession of the property, alleging that he had been put in posses-
sion of it but had been ousted by the second purchaser. Held that the first

sale was not void by reason of the non-pay meat of the purchase-money,
and that the second sale being invalid as having been made by a person
who had no rights and interests remaining in the property, the second

purchaser was not a representative of the vendor and entitled to receive

the purchase-money found to be still due to him from the first purchaser,
and to retain possession of the property until the receipt of that purchase-

money. RAM LAKHAN RAI v. BANDAN RAI, 2 A. 71i=5 Ind. Jur. 324. 103*

(16) See DECRFE. i A. 348.

(17) See EXECUTION OF DECREE, l A. 568.

Sale Proceeds.

(1) See ATTACHING CREDITOR, 1 A. 333.

(2) See COURT PEKS. 1 \. 596 ; 2 A. 196.

(3) See EXECUTION OF DECREE, l A. 7:17.

Sanction to Prosecute.

See CRIMINAL PROCEDURE CODE (AcT)X OF 1872), FA. 17 ; 2 A. 206, 633.

Saniasi.

See HINDU LAW (INHERITANCE), l A. 539.

Security.
See ACT XXVII OF 1860 (COLLECTION OF DEBTS ON SUCCESSION), 1 A. 287.
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See SURETY, 2 A. 582.

Security for Costs

See CIVIL PROCEDURE CODE (ACT X OP 1977), l A. 687.

Security for good Behaviour.

(1) See AtT VI OF l6t (WHIPPING*, 1 A. 666.

(2i See CRIMIN XL PROCEDUKE CODE (ACT X OP 1872), 1 A. 751 ; 2 A. 835.

Security for keeping the Peace.

See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 2 A. 351.

Sentence.

See PENAL CODE (ACT XLVOF I860), 2 A. 33.

Separate Offences.

See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 1 A, 379-

Separate Property.
See HINDU LAW (JOINT FAMILY), l A. 651.

Sepa ate Suit.

See CIVIL PROCEDURE CODE (ACT X OF 1877). 2 A. 61.

Sessions Case.

Meaning of-8ee CRIMINAL PROCEDURE CODE (ACT X OF 1872), 1 A. 413.

Sessions Court.

Power to, to admit convicted person to bail Sea CRIMINAL PROCEDURE
CODE (ACT X OP 1872), 1 A. 151.

Set off.

(1) Se CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 91, 252.

(2) Sea LAMBARDAR, l A. 135.

Settlement.

See ACT XVIII OF 1873 (N.W.P. BENT), 1 A. 366.

Signature.
See LIMITATION, 1 A. 683.

Single Judge.
See LIMITATION ACT (IX OP 1871), l A. 34.

Sir land.

(1) Suit fir Prnfi',sS r lini-Es proletary tenant R'.nt -Ait XV[II of
1873, ss 7, 14 A certain mahil, nf which the plaintiff in this suit

claimed a one-third share of tbe profit for a certain j ear, belonged in

equal shares to the defendant (Umoirdir), and S and R, histwi bnthers,
who had certain sir Itnd in partnership. Tie plainuB had aoqiiredthe
share of S by auction purchase, S thus beoimingan ex proprietary tenant.
Tbe sir-land wia not included in the rent-roll of the mabal, but was
admitted bv the defendant to be assessable with rent at a certain rate per
bigba. Held that, whuever might be the course proper to be taken for

the purpose of as$seing such sir-land or S's share of it with rent, and
notwithstanding that suoh course had not been taken, the p'a'ntiff was
ent'tled in -his suit to claim and obtain bin share in the profits of the
sir-Und. MUHAMM^D ALT v. KALIAN SINGH, I A. 659 ... 460

(2) See CT XVIII OF 1*73 (N W.P. RENT . 1 A. 459.

(3) See JURISDICTION (OF CIVIL COURT), l A. 448.

Slave.

Buying rr disposing of a person as a slave See PENAL CODE (ACT XLV OP
18PO). 2 A 723.

Small Cause Court.

(1) Act XI of 1865. Ss.
c

-<0, 51- Execution of the decree of a Court of Small Caustt

against imm'V*able property The Judge of a Oourt of Snull Causes, who
has been duly invented wn h the powers of a Subordinate Jadge under the

provisions of s. 51 of Act XI of 1865, has "general jurisdiction
" within
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the meaning of s. 20 of that Act. and can consequently, under tbe pro-
visions of that section, en'oroe a decree under that Act against the im-
movable property o' thf> j'irigment debtor GOPAL v NANKU 1 A. 624... 435

(21 Bee ACT XI OF lR5 (MOFU8SIL SMALL CAUSE COURTS), 1 A 87.

(3) See APPEAL- (SPECIAL APPEND, a A. na.
(4) See CESS. 1 A 414.

(5) Se CIVIL PROCEDURE CODR (*OT XXTU OF 1861), l A. 383.

(6) See CONTRACT *CT nr. OP 187-2), 2 A. 671.

(7) See HAQ I-CHAHARUM, 2 A. 905.

(8) See RENT, '2 A. 97.

Special Damage.
See ACT XV OF 1873 (N.W.P. AND OUDH MUNICIPALITIES), 1 A. 557.

Special Leave to Appeal.

(1) See ACT XX OF 1865 (PLEADERS AND MUKHTARS), 2 A. 511.

(2) See PRIVY COUNCIL, l A. 6fc8.

Specific Performance.

(1) Of contract See LIMITATION ACT 'XV OF 1877), 2 A. 718.

(2) See SPECIFIC RELIEF ACT (I OF 1877), 1 A. 555.

Specific Relief Act I of 1877 .

S. 27, cl. <6) Mis; inder Contract Specific performance Tbe plaintiffs sued to

enforce in Agreement for i he execui ion of a o mvevance of certain imm we-
able property, and for the possession of such propprtv, making the parly to

such agreement and the persons who had, subsequently to tbe due of the

same, purchased such property in execution of decree, defendants in the

suit, on the allegation that such persons had purchased in bad faun and
with notice of tbe agreement. Held, with referenc-a to s. 27 of A>-t I of

1877. that, under suoh cir'-umsUnces. there was not necessarily aniisjom-
der of causes of action. GUMANI v. RAM CHARAN, 1 A. 555 ... 381

Spleen Disease.

See PENAL CODE (ACT XLV OF i860), 2 A. 522, 766.

Stamp.
(i) See LIMITATION ACT (IX OF 1871), 2 A. 641,

(-2) See KEGJSTRATION.* A. 481.

(3) See RELKASK, -2 A. 551.

'4) 8"e STAMP ACT 1 OF H79), 2 A. 654, 664.

Stamp Act (XVIII of 1869).

(1) S. 34 Act I ot 187J Off-net against the S'amn Lnwi. Tbe Col'ector being
primarily responsible for the prosecution of "fiances ftgaiott Stamp Acts of

1869 *nd 1979 should not himself try, as a M'Sistrate, a p -r->on accused of

an offence HRainsr. either of those Acts. EMPRESS OF INDIA v. DEOKI
NANDAN LAL, 2 A ooe ... 1099

(2) Sch. II, No. 5- S e LIMITATION ACT (IX OF 1871), 2 A. 641.

Stamp Act 'I of 1879).

(1) 8>e STAMP ACT IXVITI OF 1869>. 2 A. 806.

(2) 83 8. cl. (4), 7, and sob i. No. 5, <c) Stamo Bond Agreement. One of

tbe clauses of an instrument by which one party to the instrument bound
himself, in the event of a breach on his part of any of the co >d lions of

the instrument, to py th other party thereto a penal 1

y of R*. 5,000,
being regarded as a

"
bond," within the meaning of Act I of 1879, uoh

instrument, if that cl+u^e were not so r< girled, being an agre>.<rapnfe

chargeable undpr that. Act with a stamp duty of eigh* annas, hrM
(8TU \RT, 0. J.. d scenting) that, the instrument was ch roeabia. u-ider s. 7
of that Ait, with the stamp-dutv leviable on a bonl for R. 5 003.

Per STUART. J- -That for the purposes of that Act the penal oliuse in

the instrument should not be regarded separately aa a b'>nd, but simply
as one of the several clauses making up the entire agreement, and the

in'rumen f
, was only oha'gth1< with a stamp du*v "f pight a^nas.

REFBRENCR BY RO*RD OF REVENUE, N.W.P. UNDFR ACT I OF 1879,
2 A 654 P.B.) = 5 Ind. Jur. 264. ... 996

(3) 8s 3. cl. (D). 29, ond fch i, No. 37 Instrument of part tinn Stamp.
Held that tbe words "

the fiual order " used ia the definition of aa
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" instrument of partition

"
in Act I of 1879 mean net the order authorising

a partition to proceed, but the order passed after the partition has been
made declaring the various allotments of land. Also that the stamp duty
chargeable under that Act on an instrument of partition is chargeable in

respect of the entire property sought to be divided, and not merely in

respect of that portion of it allotted to the applicant for partition. Also
that for the purposes of that Act the value of the proper'y is to be comput-
ed with reference to its market value and not wiih reference to the Court
Fees Act. 1870. REFERENCE BY BOARD OF REVENUE, N.W-P. UNDER
ACT I OF J 879, 2 A. 664 (F.B.) ... 1Q02

Statute 11 and 12 Viet., c. 21 (Insolvent Act).

Stat. 11 and 12 Vicl ,
c. 21, ss. 21, 24, 26, 32 "Voluntary" conveyance by insol-

vent. Where two days before a person was adjudicated an insolvent and
his property had by order vested in the Offnial Acsigaee, uncUr the provi-
sions of Stat. 11 and 12 Vice., c. 21, such person had not spontaneously,
but in consequence of being pre-sed, assigned to a particular creditor

certain property, held by STUART, C. J., that such assignment was not
"
voluntary

" within the meaning of s. 24 of that Statute and was therefore

not fraudulent and void under that section as against the Official Assignee.

Held by PEARSON, J ,
that such assignment was not a voluntary one in the

sense that it was made spontaneously without pressure, bm as the vesting
order was not passed on a petition by tbe insolvent for bis discharge that

section was not relevant to the case. 8HEO PRAS\Dv. A B. MILLER,
OFFICIAL ASSIGNEE TO THE HIGH COURT, CALCUTTA, 2 A. 474 ... 872

Statute 24 and 25 Viet , c. 104 (High Court's Act).

(1) S. 15 High Court Powers of Superintendence -Act VIII 0/1859. s. 378
R.vnw of judgment. Where a Court subordinate to the High Court

rejected an application for a review of judgment, refusing to consider the

grounds of the same because the decree of which a review was sought was

given by its predecessor, tbe High Court, in tbe exercise of its powers of

superintendence under s. 15 of the High Court's Act, directed such Court
to connidtr tbe grounds. In the matter of the petition of MATHRA
PERSHAD. i A. i/96

(2) S. 15- See HIGH COURT, 1 A. 101.

Statute 40 Viet., c. 7 (Mutiny Act).

S- 99 Military Officer Execution of decree. Where with reference to s. 99 of

the Mutiny Act, a decree for money made against a military officer serving
in India directed that the judgment-debt should be stopped out of a moiety
of such officer's pay. held that tbe decree-holder c^uld not obtain

satisfaction of tbe decree by attachment of such officer's moveable

property. MERCER v. NARPAT RAI, 1 A. 730= 3 Ind. Jur. 120

Stolen Property.

(1) See ACT V[ OF 1864 (WHIPPING). 1 A. 666.

(2) See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 1 A. 379 ; 2 A, 276.

Stranger.
Sae CIVIL PROCEDURE CODE (ACT XXIII OF 1861), l A. 272.

Sub- Proprietor.
See ACT XVIII OF 1873 (N.W.P. RENT), 1 A. 366.

Succession Act (X of 1865).

S. 269- Wdl- Executor, Power of Mortgage Power of siZe. Certain 'persons,

being executors of tbe will of an Englishman domiciled in India, such

will having been made after tbe Indian Succession Act came into

operation, and charging the testator's estate w th the payment of bis

debts, having as such executors borrowed certain moneys from a bank

wherewith to discharge debts incurred by tbem in the administration of

the estate of tbe testator, gave as such executors to such bank a bond for

tbe payment of such moneys on a certain date. By a second instrument,

bearing the same date as the bond, they mortgaged as such executors

aforesaid to tbe manager of such bank all their right, title, and interest

in certain real estate of the testator as security for the payment of the

moneys, authorising and empowering, in default of payment of the same,
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the manager, his successors or assigns, absolutely to sell such real estate,

either by private sale or public auction, for the realisation of the moneys,
and to sign a conveyance or conveyances, and a receipt or receipts for the

purchase-money, and declaring that suoh conveyance or conveyances,

receipt or receipts, should be as valid as if the same were signed by them.

By a third instrument, bearing the same date as the other two, they as

suoh executors aforesaid constituted the manager of the bank for the time

being their true and lawful attorney for them and in their names and as

their act and deed to sell such real estate and to do all acts necessary for

effecting the premises. Default having been made in payment of the

moneys, by an instrument in writing which recited the instruments

already mentioned the manager of the bank for the time being, described

as suoh, in the exercise of the power of sale and for the purpose of

reimbursing to the bank the moneys, granted and conveyed to D suoh
real estate and all the estate and interest therein of the executors freed

from the mortgage above recited, and the manager for the executors

executed the usual covenants for title and further assurance B, having
been resisted in obtaining possession of such real estate under such

conveyance by a legatee of the testator, sued the legatee and the executors

for a declaration of right to, and for possession of, such real estate in

virtue of such conveyance. The legatee contended that the executors had
no authority to confer a power of sale.

Held (STUART. G.J., dissenting) that the executors had such authority
under s, '269 of the Indian Succession Act, and that the conveyance was
accordingly valid and operated to transfer the property to B. A. L. SEALS
v. BROWN, 1 A. 710(F.B.) = 3Ind. Jur. 72 ... 496

Sulehnama.
See REGISTRATION, 2 A. 481.

Summary Trial. f

See CRIMINAL PROCEDURE CODE (ACT X OP 1872), 1 A. 680.

Surety,

(1) Act IX of 1872, s. 127, illus. (c) Surety-bond Void contract Want of
consideration. Where N advanced money to K on a bond hypothecating
K's property and mentioning M as surety for any balance that might remain
due after realisation of K's property M being no party to A''s bond but

having signed a separate surety.bond two days subsequent to the advance
of the money held that the subsequent surety- bond was void for want of

consideration under s. 127 of the Indian Contract Act (IX of 1872).

Per STUART, C.J. The legal position of the surety considered and deter-

mined.
Per STUART, 0. J. Remarks on the legal character of the

"
illustrations "

attached to Acts of the Indian Legislature, and opinion expressed that

they form no part of these Acts, NANAK RAM v. MEHIN LAL, 1 A, 487
= 2Ind. Jur. 420 ... 335

(2) Liability of See ACT XI OF 1865 (MOFUSSIL SMALL CAUSE COURTS),
1 A. 87.

(3) Res judioata Mortgage First and second mortgagees. In 1870, M granted
a certain person a lease of a certain zamindari share, fora term of years,
at an annual rent, L, as the lessee's surety, hypothecating a mauza called

A as security for the payment of such rent. In 1871 L gave B a bond
for the p tyraent of certain moneys, hypothecating m tuza A as security for

their payment. In 1872, and again in 1873 M obtained a decree in the
Revenue Court against his lessee and L his surety for arrears of rent.

In execution of the decree of 1872 M. caused L's rights and interests in

mauza A to be put up for sale, and purchased them himself. In 1874 B
sued L and M to enforce his lien on mauza A. M defended this suit on the

ground that he was the holder of a prior lien on the property. The Court

gave B a decree in 1875, holding that he was entitled to an order for the
sale of the property, but that it would be competent to M to sue to enforce

his lien, and that, when he did so, the purchaser under B's decree would
have the option of discharging the first incumbranoe. The property was
accordingly put up for sale in execution of D'n decree, and was purchased
by B himself. In 1876 M sued L and B to enforce his lien on the property,
claiming to recover by the sale thereof the amount of the arrears of rent
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awardec by the decrees of 1872 and 187?, tcgetber with the costs awarded
biiu ir lie Et\enue Ccurt, and interest. Btld, affirming the judgment
of t-TUAET, C. J , that the decree of 1875 did not preclude M from claim-

ing to enforce bis lien on mauza A, nor was bis claim affected by the
ircumst&nce that be bad brought to sale in execution of the decree of the
.levecup C< urt the rights and it terests of L in that mxuza. All that was
then sold was the equity of redemption,which was sold to satisfy the money-
decree held by M No doubt the proceeds of the sale would after satisfac-

tion of tbe costs of the decree go ?ro tonto to the satisfaction of the sums
secured by the first ircumbiance but M by selling in execution tbe mort-

gagor's equity of redemption did not lorego his incumbrance.
Eeld also that M cruld not enforce bis lien for the recovery of tbe costs

incurred by b'm in the Revenue Courts, as the surely-bond did not pro-
vide for tbe pajment of such cost ; that he cculd enforce bis lien for the

recovery of interest, as that bocd did provide for ibe pajment of interest;
and that the moneys realized by tbe sale of the equity of redemption of

tbe property in tie execution of tbe Revenue Court's decree of Ib7ii must
be applied, in tbe fiist phce, in satisfaction of the costs of the suit in

which that decree was made, and then in satisfaction of the arrear sued
for in that [-uit, or the balance of that arrear, and of tbe arrear sued for in

tbe pecond suit, with interest at the rate agreed upon in the surety-bend
frrm tbe date of tbe accrual cf those arrears until realization. BABU
LAL v. ISHBI PARSAD NARAIN SING, a A. 582 (F B.) ... 947

(4) Bee CIVIL PROCEDURE CODE (ACT X OF 1877), 2 A. 604.

Tenant.

(1) At a fixed rate- Bee >CT XOF 1859 (BENGAL RENT), 1 A. 301.

(2) At fixtd rate See ACT XV111 OF 1873 ^N.W.P. RENT), 2 A. 145.

Title

(1) Determination of See RES JUDICATA, 2 A. 2CO, 294.

(2) Determination of, under a Uaee by a Revenue Ccurt on an application under
e. 39 of Act XVIII of 1673 SPP LANDLOBD AND TENANT, 2 A. 428.

(3) See ACT XIX OF 1873 (N W.P LAND REVENUE). 2 A. 839.

(4) s?6 CIVIL PFOCEDUPE CODE IACT vin OF 1859), 1 A. 381.

(5) See CIVIL PROCEDURE CODE (ACT XOF 1877), 2 A. 780.

(6) See EXECUTION OF DECREE, 2 A. 828.

(7) See BENT, 2 A. 97.

Transportation.
See PENAL CODE (ACT XLV OF 1860),'.1 A.e43.

Trees.

See LANDLORD AND TENANT, 2 A. 896.

Trespass.
On land See ME8NE PROFITS, 1 A. 618.

Trespasser.
(1) See JURISDICTION 'OF CIVIL COURT), isA.^448.
(2) See LANDLORD AND TENANT, 2 A. 696.

Trial.

(1) Of more than one offence See CRIMINAL PROCEDURE CODE (ACT X OF
1872), 2 A 644.

(2) See CRIMINAL PROCEDURE CODE (ACT XWOF 1872), i A. 193.

Trust.

{l)l.Wajib-ttl ai z Ab&ert shareholders. Eeld that a village administration-

paper which provides for the surrender to absent shareholders on their

return to tbe village of the lands formerly held by them does not neces-

sarily constitute a valid trust in their favour, although it may be evidence
of such a trust.

Where a village acministration-paper provided fcr tbe surrender to certain

absent bhare-Lolcer? on their return to tbe village of tbe lands formerly
held by them, but did not contain any declaration of a trust as existing
between such absent share-holders and the occupiers of their lands at the

time such acminutraticn-paper WHS framed, held that the administration-
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paper could not be regarded as evidence of a pre-exiMirg trust

such persons, nor as an admission of such n trust by such cccupitre.

HARBHAJ v GUMAKI, 2 A. 493

f2) See CO SHABEBS, 2 A. 394.

(3) See RECORD-OF-RIGHTS, 2 A. 460.

(4) See WILL, 2 A. 55.

Trustees.

(D Assignment by See RECOBD-OF RIGHTS, 2 A. 460.

<2) See CO SHABERS, 2 A. 394.

(3) See FRAUD, 1 A. 403.

Unchastity.
See HINDU LAW (INHERITANCE), 1 A. 46.

Unlawful Consideration.

See CBIMINAL PROCEDURE CODE (ACT X OF 1872), i A. 751.

Unstamped Document.
See EVIDENCE, 1 A. 725.

Usages.
Of Jains See PRIVY COUNCIL, 1 A. 688.

Usury Laws.
See REGULATION XXXIV OF 1803 (BENGAL INTEREST CEDED PROVINCES),

2 A. 593.

Valuation.

(II Of suit See MORTGAGE (REDEMPTION), 2 A. 778.

(2) See COURT FEES ACT (VII OF 1870), 1 A. 360.

Vendor and Purchaser.

(1) See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 2 A. 415.

(2) Bee CONVEYANCE, 2 A. 787.

(31 See LIMITATION ACT (XV OF 1877), 2 A. 718.

(4) See SALE 2 A. 711.

Voluntary Causing Hurt.

See PENAL CODE (ACT XLV OF i860), 2 A. 522, 766.

Voluntary Alienation.

Good Faith Fraud Consideration. A decree bolder instituted a suit against
bis judgment-debtor and the latter's son for a declaration that a gift by
the judgment-debtor to his eon of certain property was fraudulent, and
that such property was liable to be taken in execution of the decree. Held
that, such gift having been made by the donor out of natural love and
affection for the donee and in order to secure a provision for him and bis

descendants, and therefore for good consideration, and having opeiated,
and the donor having n served to himself sufficient property to satisfy the

decree, the mere fact that the donor reserved to himself no property
within the jurisdiction of the Court which made the decree was not a

ground for holding that such gift was fraudulent, and not made in good
faith, and for setting it aside and allowing the decree-bolder to proceed
against the property transferred by it. The law relating to voluntary
alienations explained. NASIR HUSAIN v. MATAPRA8AD, 2 A. 891 ... 1169

Voluntary Conveyance.
By insolvent See STATUTE 11 AND 12 VlCT., C. 21 (INSOLVENT ACT), 2 A. 474.

Waiver.
See LIMITATION ACT (IX OF 1871), 2 A. 857.

Wajih ul arz.

(1) See ACT XIX OF 1873 (N.W.P. LAND REVENUE), 2 A. 876.

(2) See CO 8HABEB8. 2 A. 394.

(3) See MUHAMMADAN LAW (PRE-FMPTION), 1 A. 667.

(4) See IHE-I- Mi-TioN, 1 A. 452, 663, 631.

(5) See TRUBT, 2 A. 493.
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PEJ*AL CODE (ACT XLV OF i860), 2 A. 253.

Warranty.
(1) Sea OIVID PROCEDURE CODE (ACT X OF 1877), 2 A. 780,

(2) See EXECUTION OF DECREE, 2 A. 828.

Whipping.
See ACT VI OF 1864 (WHIPPING), 1 A. 666.

Will.

(1) Construction Precatory Trust. W.B., by his will, left to bis wife, M.A B.
the whole of his property in the confidence that she would act justly to

their children in dividing the nam > when no longer required by her. M A.

R., by her will, left to their children certain portions of such property,
leaving to their child A.C.R , amongst other things, certain banking
shares. These shares were attached in the execution of a decree against
the executors to her estate as belonging to such estate. Held that she took
under her husband's will a life interest only in his property with a power
of appointment in favour of the children, and that the shares belonged to

A.C.R, and could not be sold in execution of the decree as part of the
estate of M.A.R. RAYNOR v. THE MUSSOORIE BANK, 2 A. 55 ... 581 4

(2) See LEGACY, 1 A. 753.

(3) See PRIVY COUNCIL, 1 A. 688.

(4) See SUCCESSION ACT (X OF 1865), 1 A. 710.

Withdrawal.
Of suit See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1 A 324.

Words and Phrases.

(1)
"
Annoy "See PENAL CODE (ACT XLV OF 1860), 2 A. 465.

(2)
"
Appeal "See LIMITATION ACT (XV OF 1877), 2 A. 763.

(3) "Appellate Court" See LIMITATION ACT (XV OF 1877), 2 A. 763,
(4)

"
Article "See ACT XXVI OF 1870 (PRISONS), 2 A. 301.

(5)
" Bhaoli "See ACT X OF 1859 (BENGAL BENT), 1 A. 301.

(6) "Date of applying "See LIMITATION ACT (IX OF 1871), 1 A. 580.

(7)
"
Distinct subjects

" - See COURT FEES ACT (VII OF 1870), 1 A. 552 ; 2 A.

676, 682.

(8) "Dwelling place" See CIVIL PROCEDURE CODE (ACT VIII OF 1859), 1

A. 51.

(9)
"
Final decree "See LIMITATION, 1 A. 508.

(10)
" Instrument of partition" See STAMP ACT (I OF 1879), 2 A. 664.

(11)
"
Mortgagor's legal repreaentative

" See REG. XVII OF 1806 (THE
BENGAL LAND REDEMPTION AND FORECLOSURE), 1 A. 499.

(12) "Native soates"-See ACT XI OF 187'2 (FOREIGN JURISDICTION AND EX-
TRADITION), 2 A. 218.

(13)
"
Publicly or actually used" See ACT XV OF 1869 (PATENTS), 2 A. 368.

(14)
"
Sessions Case "See CRIMINAL PROCEDURE CODE (ACT X OF 1872),
1 A. 413.

(15)
"
Stridhan " See HINDU LAW (STRIDHAN), 1 A. 66.

(16)
" The Final Order "See STAMP ACT (I OF 1879), 2 A. 664.

(17)
" The last preceding application" See CIVIL PROCEDURE CODE (ACT X
OF 1877), 2 A. 275.

(18)
" Where there has been an appeal"See LIMITATION ACT (IX OF 1871),
2 A. 273.

Wrongful Dispossession.
Of land See JURISDICTION (OF CIVIL COURT), 2 A. 707-
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